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Cite this Code: CFR 

To cite the regulations in 
this volume use title, 
part and section num-
ber. Thus, 17 CFR 1.2 
refers to title 17, part 1, 
section 2. 
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Explanation 

The Code of Federal Regulations is a codification of the general and permanent 
rules published in the Federal Register by the Executive departments and agen-
cies of the Federal Government. The Code is divided into 50 titles which represent 
broad areas subject to Federal regulation. Each title is divided into chapters 
which usually bear the name of the issuing agency. Each chapter is further sub-
divided into parts covering specific regulatory areas. 

Each volume of the Code is revised at least once each calendar year and issued 
on a quarterly basis approximately as follows: 

Title 1 through Title 16..............................................................as of January 1 
Title 17 through Title 27 .................................................................as of April 1 
Title 28 through Title 41 ..................................................................as of July 1 
Title 42 through Title 50.............................................................as of October 1 

The appropriate revision date is printed on the cover of each volume. 

LEGAL STATUS 

The contents of the Federal Register are required to be judicially noticed (44 
U.S.C. 1507). The Code of Federal Regulations is prima facie evidence of the text 
of the original documents (44 U.S.C. 1510). 

HOW TO USE THE CODE OF FEDERAL REGULATIONS 

The Code of Federal Regulations is kept up to date by the individual issues 
of the Federal Register. These two publications must be used together to deter-
mine the latest version of any given rule. 

To determine whether a Code volume has been amended since its revision date 
(in this case, April 1, 2017), consult the ‘‘List of CFR Sections Affected (LSA),’’ 
which is issued monthly, and the ‘‘Cumulative List of Parts Affected,’’ which 
appears in the Reader Aids section of the daily Federal Register. These two lists 
will identify the Federal Register page number of the latest amendment of any 
given rule. 

EFFECTIVE AND EXPIRATION DATES 

Each volume of the Code contains amendments published in the Federal Reg-
ister since the last revision of that volume of the Code. Source citations for 
the regulations are referred to by volume number and page number of the Federal 
Register and date of publication. Publication dates and effective dates are usu-
ally not the same and care must be exercised by the user in determining the 
actual effective date. In instances where the effective date is beyond the cut- 
off date for the Code a note has been inserted to reflect the future effective 
date. In those instances where a regulation published in the Federal Register 
states a date certain for expiration, an appropriate note will be inserted following 
the text. 

OMB CONTROL NUMBERS 

The Paperwork Reduction Act of 1980 (Pub. L. 96–511) requires Federal agencies 
to display an OMB control number with their information collection request. 
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vi 

Many agencies have begun publishing numerous OMB control numbers as amend-
ments to existing regulations in the CFR. These OMB numbers are placed as 
close as possible to the applicable recordkeeping or reporting requirements. 

PAST PROVISIONS OF THE CODE 

Provisions of the Code that are no longer in force and effect as of the revision 
date stated on the cover of each volume are not carried. Code users may find 
the text of provisions in effect on any given date in the past by using the appro-
priate List of CFR Sections Affected (LSA). For the convenience of the reader, 
a ‘‘List of CFR Sections Affected’’ is published at the end of each CFR volume. 
For changes to the Code prior to the LSA listings at the end of the volume, 
consult previous annual editions of the LSA. For changes to the Code prior to 
2001, consult the List of CFR Sections Affected compilations, published for 1949- 
1963, 1964-1972, 1973-1985, and 1986-2000. 

‘‘[RESERVED]’’ TERMINOLOGY 

The term ‘‘[Reserved]’’ is used as a place holder within the Code of Federal 
Regulations. An agency may add regulatory information at a ‘‘[Reserved]’’ loca-
tion at any time. Occasionally ‘‘[Reserved]’’ is used editorially to indicate that 
a portion of the CFR was left vacant and not accidentally dropped due to a print-
ing or computer error. 

INCORPORATION BY REFERENCE 

What is incorporation by reference? Incorporation by reference was established 
by statute and allows Federal agencies to meet the requirement to publish regu-
lations in the Federal Register by referring to materials already published else-
where. For an incorporation to be valid, the Director of the Federal Register 
must approve it. The legal effect of incorporation by reference is that the mate-
rial is treated as if it were published in full in the Federal Register (5 U.S.C. 
552(a)). This material, like any other properly issued regulation, has the force 
of law. 

What is a proper incorporation by reference? The Director of the Federal Register 
will approve an incorporation by reference only when the requirements of 1 CFR 
part 51 are met. Some of the elements on which approval is based are: 

(a) The incorporation will substantially reduce the volume of material pub-
lished in the Federal Register. 

(b) The matter incorporated is in fact available to the extent necessary to 
afford fairness and uniformity in the administrative process. 

(c) The incorporating document is drafted and submitted for publication in 
accordance with 1 CFR part 51. 

What if the material incorporated by reference cannot be found? If you have any 
problem locating or obtaining a copy of material listed as an approved incorpora-
tion by reference, please contact the agency that issued the regulation containing 
that incorporation. If, after contacting the agency, you find the material is not 
available, please notify the Director of the Federal Register, National Archives 
and Records Administration, 8601 Adelphi Road, College Park, MD 20740-6001, or 
call 202-741-6010. 

CFR INDEXES AND TABULAR GUIDES 

A subject index to the Code of Federal Regulations is contained in a separate 
volume, revised annually as of January 1, entitled CFR INDEX AND FINDING AIDS. 
This volume contains the Parallel Table of Authorities and Rules. A list of CFR 
titles, chapters, subchapters, and parts and an alphabetical list of agencies pub-
lishing in the CFR are also included in this volume. 
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An index to the text of ‘‘Title 3—The President’’ is carried within that volume. 
The Federal Register Index is issued monthly in cumulative form. This index 

is based on a consolidation of the ‘‘Contents’’ entries in the daily Federal Reg-
ister. 

A List of CFR Sections Affected (LSA) is published monthly, keyed to the 
revision dates of the 50 CFR titles. 

REPUBLICATION OF MATERIAL 

There are no restrictions on the republication of material appearing in the 
Code of Federal Regulations. 

INQUIRIES 

For a legal interpretation or explanation of any regulation in this volume, 
contact the issuing agency. The issuing agency’s name appears at the top of 
odd-numbered pages. 

For inquiries concerning CFR reference assistance, call 202–741–6000 or write 
to the Director, Office of the Federal Register, National Archives and Records 
Administration, 8601 Adelphi Road, College Park, MD 20740-6001 or e-mail 
fedreg.info@nara.gov. 

SALES 

The Government Publishing Office (GPO) processes all sales and distribution 
of the CFR. For payment by credit card, call toll-free, 866-512-1800, or DC area, 
202-512-1800, M-F 8 a.m. to 4 p.m. e.s.t. or fax your order to 202-512-2104, 24 hours 
a day. For payment by check, write to: US Government Publishing Office – New 
Orders, P.O. Box 979050, St. Louis, MO 63197-9000. 

ELECTRONIC SERVICES 

The full text of the Code of Federal Regulations, the LSA (List of CFR Sections 
Affected), The United States Government Manual, the Federal Register, Public 
Laws, Public Papers of the Presidents of the United States, Compilation of Presi-
dential Documents and the Privacy Act Compilation are available in electronic 
format via www.ofr.gov. For more information, contact the GPO Customer Con-
tact Center, U.S. Government Publishing Office. Phone 202-512-1800, or 866-512- 
1800 (toll-free). E-mail, ContactCenter@gpo.gov. 

The Office of the Federal Register also offers a free service on the National 
Archives and Records Administration’s (NARA) World Wide Web site for public 
law numbers, Federal Register finding aids, and related information. Connect 
to NARA’s web site at www.archives.gov/federal-register. 

The e-CFR is a regularly updated, unofficial editorial compilation of CFR ma-
terial and Federal Register amendments, produced by the Office of the Federal 
Register and the Government Publishing Office. It is available at www.ecfr.gov. 

OLIVER A. POTTS, 
Director, 
Office of the Federal Register. 
April 1, 2017. 
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THIS TITLE 

Title 17—COMMODITY AND SECURITIES EXCHANGES is composed of four volumes. 
The first two volumes containing parts 1—40, and 41—199 comprise Chapter I— 
Commodity Futures Trading Commission. The third volume contains Chapter II— 
Securities and Exchange Commission, parts 200—239. The fourth volume, com-
prising part 240 to end, contains the remaining regulations of the Securities and 
Exchange Commission, and Chapter IV—Department of the Treasury. The con-
tents of these volumes represent all current regulations issued by the Commodity 
Futures Trading Commission, the Securities and Exchange Commission, and the 
Department of the Treasury as of April 1, 2017. 

The OMB control numbers for the Securities and Exchange Commission appear 
in § 200.800 of chapter II. For the convenience of the user, § 200.800 is reprinted 
in the Finding Aids section of the volume containing part 240 to end. 

For this volume, Ann Worley was Chief Editor. The Code of Federal Regula-
tions publication program is under the direction of John Hyrum Martinez, as-
sisted by Stephen J. Frattini. 
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Title 17—Commodity 
and Securities 

Exchanges 
(This book contains parts 1 to 40) 

Part 

CHAPTER I—Commodity Futures Trading Commission .......... 1 
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CHAPTER I—COMMODITY FUTURES TRADING 
COMMISSION 

Part Page 
1 General regulations under the Commodity Ex-

change Act ........................................................... 5 
2 Official seal ............................................................. 180 
3 Registration ............................................................ 181 
4 Commodity pool operators and commodity trading 

advisors ................................................................ 227 
5 Off-exchange foreign currency transactions ........... 343 
7 Registered entity rules altered or supplemented by 

the Commission .................................................... 373 
8 [Reserved] 
9 Rules relating to review of exchange disciplinary, 

access denial or other adverse actions ................. 373 
10 Rules of practice ..................................................... 384 
11 Rules relating to investigations .............................. 416 
12 Rules relating to reparations .................................. 420 
13 Public rulemaking procedures ................................ 460 
14 Rules relating to suspension or disbarment from 

appearance and practice ....................................... 461 
15 Reports—general provisions .................................... 464 
16 Reports by contract markets and swap execution 

facilities ............................................................... 472 
17 Reports by reporting markets, futures commission 

merchants, clearing members, and foreign bro-
kers ...................................................................... 475 

18 Reports by traders ................................................... 509 
19 Reports by persons holding bona fide hedge posi-

tions pursuant to § 1.3(z) of this chapter and by 
merchants and dealers in cotton .......................... 520 

20 Large trader reporting for physical commodity 
swaps .................................................................... 522 

21 Special calls ............................................................ 543 
22 Cleared swaps .......................................................... 546 
23 Swap dealers and major swap participants ............. 562 
30 Foreign futures and foreign options transactions ... 628 
31 Leverage transactions ............................................. 658 
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17 CFR Ch. I (4–1–17 Edition) 
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are options on contracts of sale of a commodity 
for future delivery ................................................ 693 

34 Regulation of hybrid instruments ........................... 702 
35 Swaps in an agricultural commodity (agricultural 

swaps) ................................................................... 703 
36 [Reserved] 
37 Derivatives transaction execution facilities ........... 703 
38 Designated contract markets .................................. 743 
39 Derivatives clearing organizations ......................... 795 
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PART 1—GENERAL REGULATIONS 
UNDER THE COMMODITY EX-
CHANGE ACT 

DEFINITIONS 

Sec. 
1.1 [Reserved] 
1.2 Liability of principal for act of agent. 
1.3 Definitions. 
1.4 Use of electronic signatures. 
1.6 Anti-evasion. 
1.7 Books and records requirements for se-

curity-based swap agreements. 
1.8 Requests for interpretation of swaps, se-

curity-based swaps, and mixed swaps. 
1.9 Regulation of mixed swaps. 

MINIMUM FINANCIAL AND RELATED REPORTING 
REQUIREMENTS 

1.10 Financial reports of futures commis-
sion merchants and introducing brokers. 

1.11 Risk Management Program for futures 
commission merchants. 

1.12 Maintenance of minimum financial re-
quirements by futures commission mer-
chants and introducing brokers. 

1.13 [Reserved] 
1.14 Risk assessment recordkeeping require-

ments for futures commission mer-
chants. 

1.15 Risk assessment reporting require-
ments for futures commission mer-
chants. 

1.16 Qualifications and reports of account-
ants. 

1.17 Minimum financial requirements for 
futures commission merchants and intro-
ducing brokers. 

1.18 Records for and relating to financial re-
porting and monthly computation by fu-
tures commission merchants and intro-
ducing brokers. 

PROHIBITED TRADING IN COMMODITY OPTIONS 

1.19 Prohibited trading in certain ‘‘puts’’ 
and ‘‘calls’’. 

CUSTOMERS’ MONEY, SECURITIES, AND 
PROPERTY 

1.20 Customer funds to be segregated and 
separately accounted for. 

1.21 Care of money and equities accruing to 
customers. 

1.22 Use of customer funds restricted. 
1.23 Interest of futures commission mer-

chant in segregated funds; additions and 
withdrawals. 

1.24 Segregated funds; exclusions therefrom. 
1.25 Investment of customer funds. 
1.26 Deposit of instruments purchased with 

customer funds. 
1.27 Record of investments. 
1.28 Appraisal of instruments purchased 

with customer funds. 

1.29 Increment or interest resulting from 
investment of customer funds. 

1.30 Loans by futures commission mer-
chants; treatment of proceeds. 

RECORDKEEPING 

1.31 Books and records; keeping and inspec-
tion. 

1.32 Reporting of segregated account com-
putation and details regarding the hold-
ing of futures customer funds 

1.33 Monthly and confirmation statements. 
1.34 Monthly record, ‘‘point balance’’. 
1.35 Records of commodity interest and re-

lated cash or forward transactions. 
1.36 Record of securities and property re-

ceived from customers and option cus-
tomers. 

1.37 Customer’s or option customer’s name, 
address, and occupation recorded; record 
of guarantor or controller of account. 

1.38 Execution of transactions. 
1.39 Simultaneous buying and selling orders 

of different principals; execution of, for 
and between principals. 

MISCELLANEOUS 

1.40 Crop, market information letters, re-
ports; copies required. 

1.41–1.44 [Reserved] 
1.45 [Reserved] 
1.46 Application and closing out of offset-

ting long and short positions. 
1.47–1.48 [Reserved] 
1.49 Denomination of customer funds and 

location of depositories. 
1.50–1.51 [Reserved] 
1.52 Self-regulatory organization adoption 

and surveillance of minimum financial 
requirements. 

1.53 [Reserved] 
1.54 Contract market rules submitted to 

and approved or not disapproved by the 
Secretary of Agriculture. 

1.55 Public disclosures by futures commis-
sion merchants. 

1.56 Prohibition of guarantees against loss. 
1.57 Operations and activities of intro-

ducing brokers. 
1.58 Gross collection of exchange-set mar-

gins. 
1.59 Activities of self-regulatory organiza-

tion employees, governing board mem-
bers, committee members, and consult-
ants. 

1.60 Pending legal proceedings. 
1.61–1.62 [Reserved] 
1.63 Service on self-regulatory organization 

governing boards or committees by per-
sons with disciplinary histories. 

1.64 Composition of various self-regulatory 
organization governing boards and major 
disciplinary committees. 

1.65 Notice of bulk transfers and disclosure 
obligations to customers. 

1.66 No-action positions with respect to 
floor traders. 
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17 CFR Ch. I (4–1–17 Edition) § 1.1 

1.67 Notification of final disciplinary action 
involving financial harm to a customer. 

1.68 [Reserved] 
1.69 Voting by interested members of self- 

regulatory organization governing 
boards and various committees. 

1.70 Notification of State enforcement ac-
tions brought under the Commodity Ex-
change Act. 

1.71 Conflicts of interest policies and proce-
dures by futures commission merchants 
and introducing brokers. 

1.72 Restrictions on customer clearing ar-
rangements. 

1.73 Clearing futures commission merchant 
risk management. 

1.74 Futures commission merchant accept-
ance for clearing. 

1.75 Delegation of authority to the Director 
of the Division of Clearing and Risk to 
establish an alternative compliance 
schedule to comply with futures commis-
sion merchant acceptance for clearing. 

APPENDIX A TO PART 1 [RESERVED] 
APPENDIX B TO PART 1—FEES FOR CONTRACT 

MARKET RULE ENFORCEMENT REVIEWS 
AND FINANCIAL REVIEWS 

APPENDIX C TO PART 1 [RESERVED] 

AUTHORITY: 7 U.S.C. 1a, 2, 5, 6, 6a, 6b, 6c, 6d, 
6e, 6f, 6g, 6h, 6i, 6k, 6l, 6m, 6n, 6o, 6p, 6r, 6s, 
7, 7a–1, 7a–2, 7b, 7b–3, 8, 9, 10a, 12, 12a, 12c, 13a, 
13a–1, 16, 16a, 19, 21, 23, and 24 (2012). 

SOURCE: 41 FR 3194, Jan. 21, 1976, unless 
otherwise noted. 

DEFINITIONS 

§ 1.1 [Reserved] 

§ 1.2 Liability of principal for act of 
agent. 

The act, omission, or failure of any 
official, agent, or other person acting 
for any individual, association, part-
nership, corporation, or trust, within 
the scope of his employment or office, 
shall be deemed the act, omission, or 
failure of such individual, association, 
partnership, corporation, or trust as 
well as of such official, agent, or other 
person. 

§ 1.3 Definitions. 

Words used in the singular form in 
the rules and regulations in this chap-
ter shall be deemed to import the plu-
ral and vice versa, as the context may 
require. The following terms, as used in 
the Commodity Exchange Act, or in 
the rules and regulations in this chap-
ter, shall have the meanings hereby as-

signed to them, unless the context oth-
erwise requires: 

(a) Board of Trade. This term means 
an organized exchange or other trading 
facility. 

(b) Business day. This term means 
any day other than a Sunday or holi-
day. In all notices required by the Act 
or by the rules and regulations in this 
chapter to be given in terms of busi-
ness days the rule for computing time 
shall be to exclude the day on which 
notice is given and include the day on 
which shall take place the act of which 
notice is given. 

(c) Clearing member. This term means 
any person that has clearing privileges 
such that it can process, clear and set-
tle trades through a derivatives clear-
ing organization on behalf of itself or 
others. The derivatives clearing orga-
nization need not be organized as a 
membership organization. 

(d) Clearing organization or derivatives 
clearing organization. This term means 
a clearinghouse, clearing association, 
clearing corporation, or similar entity, 
facility, system, or organization that, 
with respect to an agreement, con-
tract, or transaction— 

(1) Enables each party to the agree-
ment, contract, or transaction to sub-
stitute, through novation or otherwise, 
the credit of the derivatives clearing 
organization for the credit of the par-
ties; 

(2) Arranges or provides, on a multi-
lateral basis, for the settlement or net-
ting of obligations resulting from such 
agreements, contracts, or transactions 
executed by participants in the deriva-
tives clearing organization; or 

(3) Otherwise provides clearing serv-
ices or arrangements that mutualize or 
transfer among participants in the de-
rivatives clearing organization the 
credit risk arising from such agree-
ments, contracts, or transactions exe-
cuted by the participants. 

(4) Exclusions. The terms clearing or-
ganization and derivatives clearing or-
ganization do not include an entity, fa-
cility, system, or organization solely 
because it arranges or provides for— 

(i) Settlement, netting, or novation 
of obligations resulting from agree-
ments, contracts or transactions, on a 
bilateral basis and without a central 
counterparty; 
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Commodity Futures Trading Commission § 1.3 

(ii) Settlement or netting of cash 
payments through an interbank pay-
ment system; or 

(iii) Settlement, netting, or novation 
of obligations resulting from a sale of a 
commodity in a transaction in the spot 
market for the commodity. 

(e) Commodity. This term means and 
includes wheat, cotton, rice, corn, oats, 
barley, rye, flaxseed, grain sorghums, 
millfeeds, butter, eggs, Irish potatoes, 
wool, wool tops, fats and oils (including 
lard, tallow, cottonseed oil, peanut oil, 
soybean oil, and all other fats and oils), 
cottonseed meal, cottonseed, peanuts, 
soybeans, soybean meal, livestock, 
livestock products, and frozen con-
centrated orange juice, and all other 
goods and articles, except onions (as 
provided by the first section of Pub. L. 
85–839) and motion picture box office 
receipts (or any index, measure, value 
or data related to such receipts), and 
all services, rights and interests (ex-
cept motion picture box office receipts, 
or any index, measure, value or data 
related to such receipts) in which con-
tracts for future delivery are presently 
or in the future dealt in. 

(f) Commodity Exchange Act; the Act. 
These terms mean the Commodity Ex-
change Act, as amended, 7 U.S.C. 1 et 
seq. 

(g) Institutional customer. This term 
has the same meaning as ‘‘eligible con-
tract participant’’ as defined in section 
1a(18) of the Act. 

(h) Contract market; designated con-
tract market. These terms mean a board 
of trade designated by the Commission 
as a contract market under the Act 
and in accordance with the provisions 
of part 38 of this chapter. 

(i) Contract of sale. This term includes 
sales, purchases, agreements of sale or 
purchase and agreements to sell or pur-
chase. 

(j) Controlled account. An account 
shall be deemed to be controlled by a 
person if such person by power of attor-
ney or otherwise actually directs trad-
ing for such account. 

(k) Customer. This term means any 
person who uses a futures commission 
merchant, introducing broker, com-
modity trading advisor, or commodity 
pool operator as an agent in connection 
with trading in any commodity inter-
est; Provided, however, an owner or 

holder of a proprietary account as de-
fined in paragraph (y) of this section 
shall not be deemed to be a customer 
within the meaning of section 4d of the 
Act, the regulations that implement 
sections 4d and 4f of the Act and § 1.35, 
and such an owner or holder of such a 
proprietary account shall otherwise be 
deemed to be a customer within the 
meaning of the Act and §§ 1.37 and 1.46 
and all other sections of these rules, 
regulations, and orders which do not 
implement sections 4d and 4f of the 
Act. 

(l) Delivery month. This term means 
the month of delivery specified in a 
contract of sale of any commodity for 
future delivery. 

(m) Eligible contract participant. This 
term has the meaning set forth in Sec-
tion 1a(18) of the Act, except that: 

(1) A major swap participant, as de-
fined in Section 1a(33) of the Act and 
paragraph (hhh) of this section, is an 
eligible contract participant; 

(2) A swap dealer, as defined in Sec-
tion 1a(49) of the Act and paragraph 
(ggg) of this section, is an eligible con-
tract participant; 

(3) A major security-based swap par-
ticipant, as defined in Section 3(a)(67) 
of the Securities Exchange Act of 1934 
and § 240.3a67–1 of this title, is an eligi-
ble contract participant; 

(4) A security-based swap dealer, as 
defined in Section 3(a)(71) of the Secu-
rities Exchange Act of 1934 and 
§ 240.3a71–1 of this title, is an eligible 
contract participant; 

(5)(i) A transaction-level commodity 
pool with one or more direct partici-
pants that is not an eligible contract 
participant is not itself an eligible con-
tract participant under either Section 
1a(18)(A)(iv) or Section 1a(18)(A)(v) of 
the Act for purposes of entering into 
transactions described in Sections 
2(c)(2)(B)(vi) and 2(c)(2)(C)(vii) of the 
Act; and 

(ii) In determining whether a com-
modity pool that is a direct participant 
in a transaction-level commodity pool 
is an eligible contract participant for 
purposes of paragraph (m)(5)(i) of this 
section, the participants in the com-
modity pool that is a direct participant 
in the transaction-level commodity 
pool shall not be considered unless the 
transaction-level commodity pool, any 
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commodity pool holding a direct or in-
direct interest in such transaction- 
level commodity pool, or any com-
modity pool in which such transaction- 
level commodity pool holds a direct or 
indirect interest, has been structured 
to evade subtitle A of Title VII of the 
Dodd-Frank Wall Street Reform and 
Consumer Protection Act by permit-
ting persons that are not eligible con-
tract participants to participate in 
agreements, contracts, or transactions 
described in Section 2(c)(2)(B)(i) or Sec-
tion 2(c)(2)(C)(i) of the Act; 

(6) A commodity pool that does not 
have total assets exceeding $5,000,000 or 
that is not operated by a person de-
scribed in subclause (A)(iv)(II) of Sec-
tion 1a(18) of the Act is not an eligible 
contract participant pursuant to clause 
(A)(v) of such Section; 

(7)(i) For purposes of a swap (but not 
a security-based swap, security-based 
swap agreement or mixed swap) used to 
hedge or mitigate commercial risk, an 
entity may, in determining its net 
worth for purposes of Section 
1a(18)(A)(v)(III) of the Act, include the 
net worth of any owner of such entity, 
provided that all the owners of such en-
tity are eligible contract participants; 

(ii)(A) For purposes of identifying the 
owners of an entity under paragraph 
(m)(7)(i) of this section, any person 
holding a direct ownership interest in 
such entity shall be considered to be an 
owner of such entity; provided, how-
ever, that any shell company shall be 
disregarded, and the owners of such 
shell company shall be considered to be 
the owners of any entity owned by such 
shell company; 

(B) For purposes of paragraph 
(m)(7)(ii)(A) of this section, the term 
shell company means any entity that 
limits its holdings to direct or indirect 
interests in entities that are relying on 
this paragraph (m)(7); and 

(C) In determining whether an owner 
of an entity is an eligible contract par-
ticipant for purposes of paragraph 
(m)(7)(i) of this section, an individual 
may be considered to be a proprietor-
ship eligible contract participant only 
if the individual— 

(1) Has an active role in operating a 
business other than an entity; 

(2) Directly owns all of the assets of 
the business; 

(3) Directly is responsible for all of 
the liabilities of the business; and 

(4) Acquires its interest in the entity 
seeking to qualify as an eligible con-
tract participant under paragraph 
(m)(7)(i) of this section in connection 
with the operation of the individual’s 
proprietorship or to manage the risk 
associated with an asset or liability 
owned or incurred or reasonably likely 
to be owned or incurred by the indi-
vidual in the operation of the individ-
ual’s proprietorship; and 

(iii) For purposes of paragraph 
(m)(7)(i) of this section, a swap is used 
to hedge or mitigate commercial risk if 
the swap complies with the conditions 
in paragraph (kkk) of this section; and 

(8) Notwithstanding Section 
1a(18)(A)(iv) of the Act and paragraph 
(m)(5) of this section, a commodity 
pool that enters into an agreement, 
contract, or transaction described in 
Section 2(c)(2)(B)(i) or Section 
2(c)(2)(C)(i)(I) of the Act is an eligible 
contract participant with respect to 
such agreement, contract, or trans-
action, regardless of whether each par-
ticipant in such commodity pool is an 
eligible contract participant, if all of 
the following conditions are satisfied: 

(i) The commodity pool is not formed 
for the purpose of evading regulation 
under Section 2(c)(2)(B) or Section 
2(c)(2)(C) of the Act or related Commis-
sion rules, regulations or orders; 

(ii) The commodity pool has total as-
sets exceeding $10,000,000; and 

(iii) The commodity pool is formed 
and operated by a registered com-
modity pool operator or by a com-
modity pool operator who is exempt 
from registration as such pursuant to 
§ 4.13(a)(3) of this chapter. 

(n) Floor broker. This term means any 
person: 

(1) Who, in or surrounding any pit, 
ring, post or other place provided by a 
contract market for the meeting of 
persons similarly engaged, shall pur-
chase or sell for any other person— 

(i) Any commodity for future deliv-
ery, security futures product, or swap; 
or 

(ii) Any commodity option author-
ized under section 4c of the Act; or 

(2) Who is registered with the Com-
mission as a floor broker. 
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(o) Future delivery. This term does 
not include any sale of a cash com-
modity for deferred shipment or deliv-
ery. 

(p) Futures commission merchant. This 
term means: 

(1) Any individual, association, part-
nership, corporation, or trust— 

(i) Who is engaged in soliciting or in 
accepting orders for the purchase or 
sale of any commodity for future deliv-
ery; a security futures product; a swap; 
any agreement, contract, or trans-
action described in section 2(c)(2)(C)(i) 
or section 2(c)(2)(D)(i) of the Act; a 
commodity option authorized under 
section 4c of the Act; a leverage trans-
action authorized under section 19 of 
the Act; or acting as a counterparty in 
any agreement, contract or transaction 
described in section 2(c)(2)(C)(i) or sec-
tion 2(c)(2)(D)(i) of the Act; and 

(ii) Who, in connection with any of 
these activities accepts any money, se-
curities, or property (or extends credit 
in lieu thereof) to margin, guarantee, 
or secure any trades or contracts that 
result or may result therefrom; and 

(2) Any person that is registered as a 
futures commission merchant. 

(q) Member. This term means: 
(1) An individual, association, part-

nership, corporation, or trust— 
(i) Owning or holding membership in, 

or admitted to membership representa-
tion on, a registered entity; or 

(ii) Having trading privileges on a 
registered entity. 

(2) A participant in an alternative 
trading system that is designated as a 
contract market pursuant to section 5f 
of the Act is deemed a member of the 
contract market for purposes of trans-
actions in security futures products 
through the contract market. 

(r) Net equity. (1) For futures and 
commodity option positions, this term 
means the credit balance which would 
be obtained by combining the margin 
balance of any person with the net 
profit or loss, if any, accruing on the 
open futures or commodity option posi-
tions of such person. 

(2) For swap positions other than 
commodity option positions, this term 
means the credit balance which would 
be obtained by combining the margin 
balance of any person with the net 

profit or loss, if any, accruing on the 
open swap positions of such person. 

(s) Net deficit. (1) For futures and 
commodity option positions, this term 
means the debit balance which would 
be obtained by combining the margin 
balance of any person with the net 
profit or loss, if any, accruing on the 
open futures or commodity option posi-
tions of such person. 

(2) For swap positions other than 
commodity option positions, this term 
means the debit balance which would 
be obtained by combining the margin 
balance of any person with the net 
profit or loss, if any, accruing on the 
open swap positions of such person. 

(t) Open contracts. This term means: 
(1) Positions in contracts of purchase 

or sale of any commodity made by or 
for any person on or subject to the 
rules of a board of trade for future de-
livery during a specified month or de-
livery period that have neither been 
fulfilled by delivery nor been offset by 
other contracts of purchase or sale in 
the same commodity and delivery 
month; 

(2) Positions in commodity option 
transactions that have not expired, 
been exercised, or offset; and 

(3) Positions in Cleared Swaps, as 
§ 22.1 of this chapter defines that term, 
that have not been fulfilled by deliv-
ery; not been offset; not expired; and 
not been terminated. 

(u) Person. This term includes indi-
viduals, associations, partnerships, cor-
porations, and trusts. 

(v) [Reserved] 
(w) Secretary of Agriculture. This term 

means the Secretary of Agriculture or 
any person to whom authority has 
heretofore lawfully been delegated or 
to whom authority may hereafter law-
fully be delegated to act in his stead. 

(x) Floor trader. This term means any 
person: 

(1) Who, in or surrounding any pit, 
ring, post or other place provided by a 
contract market for the meeting of 
persons similarly engaged, purchases, 
or sells solely for such person’s own ac-
count— 

(i) Any commodity for future deliv-
ery, security futures product, or swap; 
or 

(ii) Any commodity option author-
ized under section 4c of the Act; or 
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(2) Who is registered with the Com-
mission as a floor trader. 

(y) Proprietary account. This term 
means a commodity futures, com-
modity option, or swap trading account 
carried on the books and records of an 
individual, a partnership, corporation 
or other type of association: 

(1) For one of the following persons, 
or 

(2) Of which ten percent or more is 
owned by one of the following persons, 
or an aggregate of ten percent or more 
of which is owned by more than one of 
the following persons: 

(i) Such individual himself, or such 
partnership, corporation or association 
itself; 

(ii) In the case of a partnership, a 
general partner in such partnership; 

(iii) In the case of a limited partner-
ship, a limited or special partner in 
such partnership whose duties include: 

(A) The management of the partner-
ship business or any part thereof, 

(B) The handling of the trades of cus-
tomers or customer funds of such part-
nership, 

(C) The keeping of records pertaining 
to the trades of customers or customer 
funds of such partnership, or 

(D) The signing or co-signing of 
checks or drafts on behalf of such part-
nership; 

(iv) In the case of a corporation or as-
sociation, an officer, director or owner 
of ten percent or more of the capital 
stock, of such organization; 

(v) An employee of such individual, 
partnership, corporation or association 
whose duties include: 

(A) The management of the business 
of such individual, partnership, cor-
poration or association or any part 
thereof, 

(B) The handling of the trades of cus-
tomers or customer funds of such indi-
vidual, partnership, corporation or as-
sociation, 

(C) The keeping of records pertaining 
to the trades of customers or customer 
funds of such individual, partnership, 
corporation or association, or 

(D) The signing or co-signing of 
checks or drafts on behalf of such indi-
vidual, partnership, corporation or as-
sociation; 

(vi) A spouse or minor dependent liv-
ing in the same household of any of the 
foregoing persons; 

(vii) A business affiliate that directly 
or indirectly controls such individual, 
partnership, corporation or associa-
tion; or 

(viii) A business affiliate that, di-
rectly or indirectly is controlled by or 
is under common control with, such in-
dividual, partnership, corporation or 
association. Provided, however, That an 
account owned by any shareholder or 
member of a cooperative association of 
producers, within the meaning of sec-
tion 6a of the Act, which association is 
registered as a futures commission 
merchant and carries such account on 
its records, shall be deemed to be an 
account of a customer and not a propri-
etary account of such association, un-
less the shareholder or member is an 
officer, director or manager of the as-
sociation. 

(z) Bona fide hedging transactions and 
positions for excluded commodities—(1) 
General definition. Bona fide hedging 
transactions and positions shall mean 
any agreement, contract or transaction 
in an excluded commodity on a des-
ignated contract market or swap exe-
cution facility that is a trading facil-
ity, where such transactions or posi-
tions normally represent a substitute 
for transactions to be made or posi-
tions to be taken at a later time in a 
physical marketing channel, and where 
they are economically appropriate to 
the reduction of risks in the conduct 
and management of a commercial en-
terprise, and where they arise from: 

(i) The potential change in the value 
of assets which a person owns, pro-
duces, manufactures, processes, or mer-
chandises or anticipates owning, pro-
ducing, manufacturing, processing, or 
merchandising, 

(ii) The potential change in the value 
of liabilities which a person owns or 
anticipates incurring, or 

(iii) The potential change in the 
value of services which a person pro-
vides, purchases, or anticipates pro-
viding or purchasing. 

(iv) Notwithstanding the foregoing, 
no transactions or positions shall be 
classified as bona fide hedging unless 
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their purpose is to offset price risks in-
cidental to commercial cash or spot op-
erations and such positions are estab-
lished and liquidated in an orderly 
manner in accordance with sound com-
mercial practices and, for transactions 
or positions on contract markets sub-
ject to trading and position limits in 
effect pursuant to section 4a of the 
Act, unless the provisions of para-
graphs (z)(2) and (3) of this section have 
been satisfied. 

(2) Enumerated hedging transactions. 
The definitions of bona fide hedging 
transactions and positions in para-
graph (z)(1) of this section includes, but 
is not limited to, the following specific 
transactions and positions: 

(i) Sales of any agreement, contract, 
or transaction in an excluded com-
modity on a designated contract mar-
ket or swap execution facility that is a 
trading facility which do not exceed in 
quantity: 

(A) Ownership or fixed-price purchase 
of the same cash commodity by the 
same person; and 

(B) Twelve months’ unsold antici-
pated production of the same com-
modity by the same person provided 
that no such position is maintained in 
any agreement, contract or transaction 
during the five last trading days. 

(ii) Purchases of any agreement, con-
tract or transaction in an excluded 
commodity on a designated contract 
market or swap execution facility that 
is a trading facility which do not ex-
ceed in quantity: 

(A) The fixed-price sale of the same 
cash commodity by the same person; 

(B) The quantity equivalent of fixed- 
price sales of the cash products and by- 
products of such commodity by the 
same person; and 

(C) Twelve months’ unfilled antici-
pated requirements of the same cash 
commodity for processing, manufac-
turing, or feeding by the same person, 
provided that such transactions and 
positions in the five last trading days 
of any agreement, contract or trans-
action do not exceed the person’s un-
filled anticipated requirements of the 
same cash commodity for that month 
and for the next succeeding month. 

(iii) Offsetting sales and purchases in 
any agreement, contract or transaction 
in an excluded commodity on a des-

ignated contract market or swap exe-
cution facility that is a trading facility 
which do not exceed in quantity that 
amount of the same cash commodity 
which has been bought and sold by the 
same person at unfixed prices basis dif-
ferent delivery months of the contract 
market, provided that no such position 
is maintained in any agreement, con-
tract or transaction during the five 
last trading days. 

(iv) Purchases or sales by an agent 
who does not own or has not contracted 
to sell or purchase the offsetting cash 
commodity at a fixed price, provided 
that the agent is responsible for the 
merchandising of the cash position 
that is being offset, and the agent has 
a contractual arrangement with the 
person who owns the commodity or has 
the cash market commitment being 
offset. 

(v) Sales and purchases described in 
paragraphs (z)(2)(i) through (iv) of this 
section may also be offset other than 
by the same quantity of the same cash 
commodity, provided that the fluctua-
tions in value of the position for in any 
agreement, contract or transaction are 
substantially related to the fluctua-
tions in value of the actual or antici-
pated cash position, and provided that 
the positions in any agreement, con-
tract or transaction shall not be main-
tained during the five last trading 
days. 

(3) Non-Enumerated cases. A des-
ignated contract market or swap exe-
cution facility that is a trading facility 
may recognize, consistent with the 
purposes of this section, transactions 
and positions other than those enumer-
ated in paragraph (2) of this section as 
bona fide hedging. Prior to recognizing 
such non-enumerated transactions and 
positions, the designated contract mar-
ket or swap execution facility that is a 
trading facility shall submit such rules 
for Commission review under section 5c 
of the Act and part 40 of this chapter. 

(aa) Associated person. This term 
means any natural person who is asso-
ciated in any of the following capac-
ities with: 

(1) A futures commission merchant 
as a partner, officer, or employee (or 
any natural person occupying a similar 
status or performing similar func-
tions), in any capacity which involves 
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(i) The solicitation or acceptance of 
customers’ orders (other than in a cler-
ical capacity) or (ii) the supervision of 
any person or persons so engaged; 

(2) An introducing broker as a part-
ner, officer, employee, or agent (or any 
natural person occupying a similar sta-
tus or performing similar functions), in 
any capacity which involves (i) The so-
licitation or acceptance of customers’ 
orders (other than in a clerical capac-
ity) or (ii) the supervision of any per-
son or persons so engaged; 

(3) A commodity pool operator as a 
partner, officer, employee, consultant, 
or agent (or any natural person occu-
pying a similar status or performing 
similar functions), in any capacity 
which involves (i) the solicitation of 
funds, securities, or property for a par-
ticipation in a commodity pool or (ii) 
the supervision of any person or per-
sons so engaged; or 

(4) A commodity trading advisor as a 
partner, officer, employee, consultant, 
or agent (or any natural person occu-
pying a similar status or performing 
similar functions), in any capacity 
which involves: (i) The solicitation of a 
client’s or prospective client’s discre-
tionary account, or (ii) the supervision 
of any person or persons so engaged; 
and 

(5) A leverage transaction merchant 
as a partner, officer, employee, con-
sultant, or agent (or any natural per-
son occupying a similar status or per-
forming similar functions), in any ca-
pacity which involves: 

(i) The solicitation or acceptance of 
leverage customers’ orders (other than 
in a clerical capacity) for leverage 
transactions as defined in § 31.4(x) of 
this chapter, or 

(ii) The supervision of any person or 
persons so engaged. 

(6) A swap dealer or major swap par-
ticipant as a partner, officer, em-
ployee, agent (or any natural person 
occupying a similar status or per-
forming similar functions), in any ca-
pacity that involves: 

(i) The solicitation or acceptance of 
swaps (other than in a clerical or min-
isterial capacity); or 

(ii) The supervision of any person or 
persons so engaged. 

(bb)(1) Commodity trading advisor. 
This term means any person who, for 

compensation or profit, engages in the 
business of advising others, either di-
rectly or through publications, 
writings or electronic media, as to the 
value of or the advisability of trading 
in any contract of sale of a commodity 
for future delivery, security futures 
product, or swap; any agreement, con-
tract or transaction described in sec-
tion 2(c)(2)(C)(i) or section 2(c)(2)(D)(i) 
of the Act; any commodity option au-
thorized under section 4c of the Act; 
any leverage transaction authorized 
under section 19 of the Act; any person 
registered with the Commission as a 
commodity trading advisor; or any per-
son, who, for compensation or profit, 
and as part of a regular business, issues 
or promulgates analyses or reports 
concerning any of the foregoing. The 
term does not include: 

(i) Any bank or trust company or any 
person acting as an employee thereof; 

(ii) Any news reporter, news col-
umnist, or news editor of the print or 
electronic media or any lawyer, ac-
countant, or teacher; 

(iii) Any floor broker or futures com-
mission merchant; 

(iv) The publisher or producer of any 
print or electronic data of general and 
regular dissemination, including its 
employees; 

(v) The named fiduciary, or trustee, 
of any defined benefit plan which is 
subject to the provisions of the Em-
ployee Retirement Income Security 
Act of 1974, or any fiduciary whose sole 
business is to advise that plan; 

(vi) Any contract market; and 
(vii) Such other persons not within 

the intent of this definition as the 
Commission may specify by rule, regu-
lation or order: Provided, That the fur-
nishing of such services by the fore-
going persons is solely incidental to 
the conduct of their business or profes-
sion: 

Provided further, That the Commis-
sion, by rule or regulation, may in-
clude within this definition, any person 
advising as to the value of commod-
ities or issuing reports or analyses con-
cerning commodities, if the Commis-
sion determines that such rule or regu-
lation will effectuate the purposes of 
this provision. 
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(2) Client. This term, as it relates to 
a commodity trading advisor, means 
any person: 

(i) To whom a commodity trading ad-
visor provides advice, for compensation 
or profit, either directly or through 
publications, writings, or electronic 
media, as to the value of, or the advis-
ability of trading in, any contract of 
sale of a commodity for future deliv-
ery, security futures product or swap; 
any agreement, contract or transaction 
described in section 2(c)(2)(C)(i) or sec-
tion 2(c)(2)(D)(i) of the Act; any com-
modity option authorized under section 
4c of the Act; any leverage transaction 
authorized under section 19 of the Act; 
or 

(ii) To whom, for compensation or 
profit, and as part of a regular busi-
ness, the commodity trading advisor 
issues or promulgates analyses or re-
ports concerning any of the activities 
referred to in paragraph (bb)(2)(i) of 
this section. The term ‘‘client’’ in-
cludes, without limitation, any sub-
scriber of a commodity trading advisor. 

(cc) Commodity pool operator. This 
term means any person engaged in a 
business which is of the nature of a 
commodity pool, investment trust, 
syndicate, or similar form of enter-
prise, and who, in connection there-
with, solicits, accepts, or receives from 
others, funds, securities, or property, 
either directly or through capital con-
tributions, the sale of stock or other 
forms of securities, or otherwise, for 
the purpose of trading in commodity 
interests, including any commodity for 
future delivery, security futures prod-
uct, or swap; any agreement, contract 
or transaction described in section 
2(c)(2)(C)(i) or section 2(c)(2)(D)(i) of 
the Act; any commodity option author-
ized under section 4c of the Act; any le-
verage transaction authorized under 
section 19 of the Act; or any person 
who is registered with the Commission 
as a commodity pool operator, but does 
not include such persons not within the 
intent of this definition as the Com-
mission may specify by rule or regula-
tion or by order. 

(dd) Commission. This term means the 
Commodity Futures Trading Commis-
sion. 

(ee) Self-regulatory organization. This 
term means a contract market (as de-

fined in § 1.3(h)), a swap execution facil-
ity (as defined in § 1.3(rrrr)), or a reg-
istered futures association under sec-
tion 17 of the Act. 

(ff) Designated self-regulatory organiza-
tion. This term means: 

(1) Self-regulatory organization of 
which a futures commission merchant, 
an introducing broker, a leverage 
transaction merchant, a retail foreign 
exchange dealer, a swap dealer, or a 
major swap participant is a member; or 

(2) If a Commission registrant other 
than a leverage transaction merchant 
is a member of more than one self-reg-
ulatory organization and such reg-
istrant is the subject of an approved 
plan under § 1.52, then a self-regulatory 
organization delegated the responsi-
bility by such a plan for monitoring 
and auditing such registrant for com-
pliance with the minimum financial 
and related reporting requirements of 
the self-regulatory organizations of 
which the registrant is a member, and 
for receiving the financial reports ne-
cessitated by such minimum financial 
and related reporting requirements 
from such registrant; or 

(3) If a leverage transaction mer-
chant is a member of more than one 
self-regulatory organization and such 
leverage transaction merchant is the 
subject of an approved plan under 
§ 31.28 of this chapter, then a self-regu-
latory organization delegated the re-
sponsibility by such a plan for moni-
toring and auditing such leverage 
transaction merchant for compliance 
with the minimum financial, cover, 
segregation and sales practice, and re-
lated reporting requirements of the 
self-regulatory organizations of which 
the leverage transaction merchant is a 
member, and for receiving the reports 
necessitated by such minimum finan-
cial, cover, segregation and sales prac-
tice, and related reporting require-
ments from such leverage transaction 
merchant. 

(gg) Customer funds. This term means, 
collectively, Cleared Swaps Customer 
Collateral and futures customer funds. 

(hh) Commodity option transaction; 
commodity option. These terms each 
mean any transaction or agreement in 
interstate commerce which is or is held 
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out to be of the character of, or is com-
monly known to the trade as, an ‘‘op-
tion,’’ ‘‘privilege,’’ ‘‘indemnity,’’ ‘‘bid,’’ 
‘‘offer,’’ ‘‘call,’’ ‘‘put.’’ ‘‘advance guar-
anty,’’ or ‘‘decline guaranty,’’ and 
which is subject to regulation under 
the Act and these regulations. 

(ii) Premium. This term means the 
amount agreed upon between the pur-
chaser and seller, or their agents, for 
the purchase or sale of a commodity 
option. 

(jj) [Reserved] 
(kk) Strike price. This term means the 

price, per unit, at which a person may 
purchase or sell the commodity, swap, 
or contract of sale of a commodity for 
future delivery that is the subject of a 
commodity option: Provided, That for 
purposes of § 1.17, the term strike price 
means the total price at which a person 
may purchase or sell the commodity, 
swap, or contract of sale of a com-
modity for future delivery that is the 
subject of a commodity option (i.e., 
price per unit times the number of 
units). 

(ll) [Reserved] 
(mm) Introducing broker. This term 

means: 
(1) Any person who, for compensation 

or profit, whether direct or indirect: 
(i) Is engaged in soliciting or in ac-

cepting orders (other than in a clerical 
capacity) for the purchase or sale of 
any commodity for future delivery, se-
curity futures product, or swap; any 
agreement, contract or transaction de-
scribed in section 2(c)(2)(C)(i) or sec-
tion 2(c)(2)(D)(i) of the Act; any com-
modity option transaction authorized 
under section 4c; or any leverage trans-
action authorized under section 19; or 
who is registered with the Commission 
as an introducing broker; and 

(ii) Does not accept any money, secu-
rities, or property (or extend credit in 
lieu thereof) to margin, guarantee, or 
secure any trades or contracts that re-
sult or may result therefrom. 

(2) The term introducing broker shall 
not include: 

(i) Any futures commission mer-
chant, floor broker, associated person, 
or associated person of a swap dealer or 
major swap participant acting in its 
capacity as such, regardless of whether 
that futures commission merchant, 
floor broker, or associated person is 

registered or exempt from registration 
in such capacity; 

(ii) Any commodity trading advisor, 
which, acting in its capacity as a com-
modity trading advisor, is not com-
pensated on a per-trade basis or which 
solely manages discretionary accounts 
pursuant to a power of attorney, re-
gardless of whether that commodity 
trading advisor is registered or exempt 
from registration in such capacity; and 

(iii) Any commodity pool operator 
which, acting in its capacity as a com-
modity pool operator, solely operates 
commodity pools, regardless of wheth-
er that commodity pool operator is 
registered or exempt from registration 
in such capacity. 

(nn) Guarantee agreement. This term 
means an agreement of guarantee in 
the form set forth in part B or C of 
Form 1–FR, executed by a registered 
futures commission merchant or retail 
foreign exchange dealer, as appro-
priate, and by an introducing broker or 
applicant for registration as an intro-
ducing broker on behalf of an intro-
ducing broker or applicant for registra-
tion as an introducing broker in satis-
faction of the alternative adjusted net 
capital requirement set forth in 
§ 1.17(a)(1)(iii). 

(oo) Leverage transaction merchant. 
This term means and includes any indi-
vidual, association, partnership, cor-
poration, trust or other person that is 
engaged in the business of offering to 
enter into, entering into or confirming 
the execution of leverage contracts, or 
soliciting or accepting orders for lever-
age contracts, and who accepts lever-
age customer funds (or extends credit 
in lieu thereof) in connection there-
with. 

(pp) Leverage customer funds. This 
term means all money, securities and 
property received, directly or indi-
rectly by a leverage transaction mer-
chant from, for, or on behalf of lever-
age customers to margin, guarantee or 
secure leverage contracts and all 
money, securities and property accru-
ing to such customers as the result of 
such contracts, or the customers’ le-
verage equity. In the case of a long le-
verage transaction, profit or loss ac-
cruing to a leverage customer is the 
difference between the leverage trans-
action merchant’s current bid price for 

VerDate Sep<11>2014 19:00 May 10, 2017 Jkt 241057 PO 00000 Frm 00024 Fmt 8010 Sfmt 8010 Q:\17\17V1.TXT 31lp
ow

el
l o

n 
D

S
K

54
D

X
V

N
1O

F
R

 w
ith

 $
$_

JO
B



15 

Commodity Futures Trading Commission § 1.3 

the leverage contract and the ask price 
of the leverage contract when entered 
into. In the case of a short leverage 
transaction, profit or loss accruing to a 
leverage customer is the difference be-
tween the bid price of the leverage con-
tract when entered into and the lever-
age transaction merchant’s current ask 
price for the leverage contract. 

(qq) Leverage contract. Shall have the 
same meaning as that set forth in 
§ 31.4(w) of this chapter. 

(rr) Foreign futures or foreign options 
secured amount. This term means all 
money, securities and property re-
ceived by a futures commission mer-
chant from, for, or on behalf of 30.7 cus-
tomers as defined in § 30.1 of this chap-
ter: 

(1) To margin, guarantee, or secure 
foreign futures contracts and all 
money accruing to such 30.7 customers 
as the result of such contracts; 

(2) In connection with foreign options 
transactions representing premiums 
payable or premiums received, or to 
guarantee or secure performance on 
such transactions; and 

(3) All money accruing to such 30.7 
customers as the result of trading in 
foreign futures contracts or foreign op-
tions. 

(ss) Foreign board of trade. This term 
means any board of trade, exchange or 
market located outside the United 
States, its territories or possessions, 
whether incorporated or unincor-
porated. 

(tt) Electronic signature. This term 
means an electronic sounds, symbol, or 
process attached to or logically associ-
ated with a record and executed or 
adopted by a person with the intent to 
sign the record. 

(uu) [Reserved] 
(vv) Futures account. This term 

means an account that is maintained 
in accordance with the segregation re-
quirements of sections 4d(a) and 4d(b) 
of the Act and the rules thereunder. 

(ww) Securities account. This term 
means an account that is maintained 
in accordance with the requirements of 
section 15(c)(3) of the Securities Ex-
change Act of 1934 and Rule 15c3–3 
thereunder. 

(xx) Foreign broker. This term means 
any person located outside the United 
States, its territories or possessions 

who is engaged in soliciting or in ac-
cepting orders only from persons lo-
cated outside the United States, its 
territories or possessions for the pur-
chase or sale of any commodity inter-
est transaction on or subject to the 
rules of any designated contract mar-
ket or swap execution facility and 
that, in or in connection with such so-
licitation or acceptance of orders, ac-
cepts any money, securities or prop-
erty (or extends credit in lieu thereof) 
to margin, guarantee, or secure any 
trades or contracts that result or may 
result therefrom. 

(yy) Commodity interest. This term 
means: 

(1) Any contract for the purchase or 
sale of a commodity for future deliv-
ery; 

(2) Any contract, agreement or trans-
action subject to a Commission regula-
tion under section 4c or 19 of the Act; 

(3) Any contract, agreement or trans-
action subject to Commission jurisdic-
tion under section 2(c)(2) of the Act; 
and 

(4) Any swap as defined in the Act, by 
the Commission, or jointly by the Com-
mission and the Securities and Ex-
change Commission. 

(zz) Agricultural commodity. This term 
means: 

(1) The following commodities spe-
cifically enumerated in the definition 
of a ‘‘commodity’’ found in section 1a 
of the Act: Wheat, cotton, rice, corn, 
oats, barley, rye, flaxseed, grain sor-
ghums, mill feeds, butter, eggs, 
Solanum tuberosum (Irish potatoes), 
wool, wool tops, fats and oils (including 
lard, tallow, cottonseed oil, peanut oil, 
soybean oil and all other fats and oils), 
cottonseed meal, cottonseed, peanuts, 
soybeans, soybean meal, livestock, 
livestock products, and frozen con-
centrated orange juice, but not onions; 

(2) All other commodities that are, or 
once were, or are derived from, living 
organisms, including plant, animal and 
aquatic life, which are generally fun-
gible, within their respective classes, 
and are used primarily for human food, 
shelter, animal feed or natural fiber; 

(3) Tobacco, products of horticulture, 
and such other commodities used or 
consumed by animals or humans as the 
Commission may by rule, regulation or 
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order designate after notice and oppor-
tunity for hearing; and 

(4) Commodity-based indexes based 
wholly or principally on underlying ag-
ricultural commodities. 

(aaa) Clearing initial margin. This 
term means initial margin posted by a 
clearing member with a derivatives 
clearing organization. 

(bbb) Customer initial margin. This 
term means initial margin posted by a 
customer with a futures commission 
merchant, or by a non-clearing member 
futures commission merchant with a 
clearing member. 

(ccc) Initial margin. This term means 
money, securities, or property posted 
by a party to a futures, option, or swap 
as performance bond to cover potential 
future exposures arising from changes 
in the market value of the position. 

(ddd) Margin call. This term means a 
request from a futures commission 
merchant to a customer to post cus-
tomer initial margin; or a request by a 
derivatives clearing organization to a 
clearing member to post clearing ini-
tial margin or variation margin. 

(eee) Spread margin. This term means 
reduced initial margin that takes into 
account correlations between certain 
related positions held in a single ac-
count. 

(fff) Variation margin. This term 
means a payment made by a party to a 
futures, option, or swap to cover the 
current exposure arising from changes 
in the market value of the position 
since the trade was executed or the 
previous time the position was marked 
to market. 

(ggg) Swap Dealer—(1) In general.The 
term swap dealer means any person 
who: 

(i) Holds itself out as a dealer in 
swaps; 

(ii) Makes a market in swaps; 
(iii) Regularly enters into swaps with 

counterparties as an ordinary course of 
business for its own account; or 

(iv) Engages in any activity causing 
it to be commonly known in the trade 
as a dealer or market maker in swaps. 

(2) Exception. The term swap dealer 
does not include a person that enters 
into swaps for such person’s own ac-
count, either individually or in a fidu-
ciary capacity, but not as a part of reg-
ular business. 

(3) Scope of designation. A person who 
is a swap dealer shall be deemed to be 
a swap dealer with respect to each 
swap it enters into, regardless of the 
category of the swap or the person’s ac-
tivities in connection with the swap. 
However, if a person makes an applica-
tion to limit its designation as a swap 
dealer to specified categories of swaps 
or specified activities of the person in 
connection with swaps, the Commis-
sion shall determine whether the per-
son’s designation as a swap dealer shall 
be so limited. If the Commission grants 
such limited designation, such limited 
designation swap dealer shall be 
deemed to be a swap dealer with re-
spect to each swap it enters into in the 
swap category or categories for which 
it is so designated, regardless of the 
person’s activities in connection with 
such category or categories of swaps. A 
person may make such application to 
limit the categories of swaps or activi-
ties of the person that are subject to 
its swap dealer designation at the same 
time as, or after, the person’s initial 
registration as a swap dealer. 

(4) De minimis exception—(i)(A) In gen-
eral. Except as provided in paragraph 
(ggg)(4)(vi) of this section, a person 
that is not currently registered as a 
swap dealer shall be deemed not to be 
a swap dealer as a result of its swap 
dealing activity involving counterpar-
ties, so long as the swap positions con-
nected with those dealing activities 
into which the person—or any other 
entity controlling, controlled by or 
under common control with the per-
son—enters over the course of the im-
mediately preceding 12 months (or fol-
lowing the effective date of final rules 
implementing Section 1a(47) of the Act, 
7 U.S.C. 1a(47), if that period is less 
than 12 months) have an aggregate 
gross notional amount of no more than 
$3 billion, subject to a phase in level of 
an aggregate gross notional amount of 
no more than $8 billion applied in ac-
cordance with paragraph (ggg)(4)(ii) of 
this section, and an aggregate gross no-
tional amount of no more than $25 mil-
lion with regard to swaps in which the 
counterparty is a ‘‘special entity’’ (as 
that term is defined in Section 
4s(h)(2)(C) of the Act, 7 U.S.C. 
6s(h)(2)(C), and § 23.401(c) of this chap-
ter), except as provided in paragraph 
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(ggg)(4)(i)(B) of this section. For pur-
poses of this paragraph, if the stated 
notional amount of a swap is leveraged 
or enhanced by the structure of the 
swap, the calculation shall be based on 
the effective notional amount of the 
swap rather than on the stated no-
tional amount. 

(B) Utility Special Entities. (1) Solely 
for purposes of determining whether a 
person’s swap dealing activity has ex-
ceeded the $25 million aggregate gross 
notional amount threshold set forth in 
paragraph (ggg)(4)(i)(A) of this section 
for swaps in which the counterparty is 
a special entity, a person may exclude 
‘‘utility operations-related swaps’’ in 
which the counterparty is a ‘‘utility 
special entity.’’ 

(2) For purposes of this paragraph 
(4)(i)(B), a ‘‘utility special entity’’ is a 
special entity, as that term is defined 
in Section 4s(h)(2)(C) of the Act, 7 
U.S.C. 6s(h)(2)(C), and § 23.401(c) of this 
chapter, that: 

(i) Owns or operates electric or nat-
ural gas facilities, electric or natural 
gas operations or anticipated electric 
or natural gas facilities or operations; 

(ii) Supplies natural gas or electric 
energy to other utility special entities; 

(iii) Has public service obligations or 
anticipated public service obligations 
under Federal, State or local law or 
regulation to deliver electric energy or 
natural gas service to utility cus-
tomers; or 

(iv) Is a Federal power marketing 
agency as defined in Section 3 of the 
Federal Power Act, 16 U.S.C. 796(19). 

(3) For purposes of this paragraph 
(ggg)(4)(i)(B), a ‘‘utility operations-re-
lated swap’’ is a swap that meets the 
following conditions: 

(i) A party to the swap is a utility 
special entity; 

(ii) A utility special entity is using 
the swap to hedge or mitigate commer-
cial risk as defined in § 50.50(c) of this 
chapter; 

(iii) The swap is related to an exempt 
commodity, as that term is defined in 
Section 1a(20) of the Act, 7 U.S.C. 
1a(20), or to an agricultural commodity 
insofar as such agricultural commodity 
is used for fuel for generation of elec-
tricity or is otherwise used in the nor-
mal operations of the utility special 
entity; and 

(iv) The swap is an electric energy or 
natural gas swap, or the swap is associ-
ated with: The generation, production, 
purchase or sale of natural gas or elec-
tric energy, the supply of natural gas 
or electric energy to a utility special 
entity, or the delivery of natural gas or 
electric energy service to customers of 
a utility special entity; fuel supply for 
the facilities or operations of a utility 
special entity; compliance with an 
electric system reliability obligation; 
or compliance with an energy, energy 
efficiency, conservation, or renewable 
energy or environmental statute, regu-
lation, or government order applicable 
to a utility special entity. 

(4) A person seeking to rely on the 
exclusion in paragraph (ggg)(4)(i)(B)(1) 
of this section may rely on the written 
representations of the utility special 
entity that it is a utility special entity 
and that the swap is a utility oper-
ations-related swap, as such terms are 
defined in paragraphs (ggg)(4)(i)(B)(2) 
and (3) of this section, respectively, un-
less it has information that would 
cause a reasonable person to question 
the accuracy of the representation. The 
person must keep such representation 
in accordance with § 1.31. 

(ii) Phase-in procedure and staff re-
port—(A) Phase-in period. For purposes 
of paragraph (ggg)(4)(i) of this section, 
except as provided in paragraph 
(ggg)(4)(vi) of this section, a person 
that engages in swap dealing activity 
that does not exceed the phase-in level 
set forth in paragraph (ggg)(4)(i) shall 
be deemed not to be a swap dealer as a 
result of its swap dealing activity until 
the ‘‘phase-in termination date’’ estab-
lished as provided in paragraph 
(ggg)(4)(ii)(C) or (D) of this section. The 
Commission shall announce the phase- 
in termination date on the Commission 
Web site and publish such date in the 
FEDERAL REGISTER. 

(B) Staff report. No later than 30 
months following the date that a swap 
data repository first receives swap data 
in accordance with part 45 of this chap-
ter, the staff of the Commission shall 
complete and publish for public com-
ment a report on topics relating to the 
definition of the term ‘‘swap dealer’’ 
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and the de minimis threshold. The re-
port should address the following top-
ics, as appropriate, based on the avail-
ability of data and information: the po-
tential impact of modifying the de 
minimis threshold, and whether the de 
minimis threshold should be increased 
or decreased; the factors that are use-
ful for identifying swap dealing activ-
ity, including the application of the 
dealer-trader distinction for that pur-
pose, and the potential use of objective 
tests or safe harbors as part of the 
analysis; the impact of provisions in 
paragraphs (ggg)(5) and (6) of this sec-
tion excluding certain swaps from the 
dealer analysis, and potential alter-
native approaches for such exclusions; 
and any other analysis of swap data 
and information relating to swaps that 
the Commission or staff deem relevant 
to this rule. 

(C) Nine months after publication of 
the report required by paragraph 
(ggg)(4)(ii)(B) of this section, and after 
giving due consideration to that report 
and any associated public comment, 
the Commission may either: 

(1) Terminate the phase-in period set 
forth in paragraph (ggg)(4)(ii)(A) of this 
section, in which case the phase-in ter-
mination date shall be established by 
the Commission by order published in 
the FEDERAL REGISTER; or 

(2) Determine that it is necessary or 
appropriate in the public interest to 
propose through rulemaking an alter-
native to the $3 billion amount set 
forth in paragraph (ggg)(4)(i) of this 
section that would constitute a de mini-
mis quantity of swap dealing in connec-
tion with transactions with or on be-
half of customers within the meaning 
of section 1(a)(47)(D) of the Act, 7 
U.S.C. 1(a)(47)(D), in which case the 
Commission shall by order published in 
the FEDERAL REGISTER provide notice 
of such determination, which order 
shall also establish the phase-in termi-
nation date. 

(D) If the phase-in termination date 
has not been previously established 
pursuant to paragraph (ggg)(4)(ii)(C) of 
this section, then in any event the 
phase-in termination date shall occur 
five years after the date that a swap 
data repository first receives swap data 
in accordance with part 45 of this chap-
ter. 

(iii) Registration period for persons that 
can no longer take advantage of the ex-
ception. A person that has not reg-
istered as a swap dealer by virtue of 
satisfying the requirements of this 
paragraph (ggg)(4), but that no longer 
can take advantage of that de minimis 
exception, will be deemed not to be a 
swap dealer until the earlier of the 
date on which it submits a complete 
application for registration pursuant 
to Section 4s(b) of the Act, 7 U.S.C. 
6s(b), or two months after the end of 
the month in which that person be-
comes no longer able to take advantage 
of the exception. 

(iv) Applicability to registered swap 
dealers. A person who currently is reg-
istered as a swap dealer may apply to 
withdraw that registration, while con-
tinuing to engage in swap dealing ac-
tivity in reliance on this section, so 
long as that person has been registered 
as a swap dealer for at least 12 months 
and satisfies the conditions of para-
graph (ggg)(4)(i) of this section. 

(v) Future adjustments to scope of the 
de minimis exception. The Commission 
may by rule or regulation change the 
requirements of the de minimis excep-
tion described in paragraphs (ggg)(4)(i) 
through (iv) of this section. 

(vi) Voluntary registration. Notwith-
standing paragraph (ggg)(4)(i) of this 
section, a person that chooses to reg-
ister with the Commission as a swap 
dealer shall be deemed to be a swap 
dealer. 

(5) Insured depository institution swaps 
in connection with originating loans to 
customers. Swaps entered into by an in-
sured depository institution with a 
customer in connection with origi-
nating a loan with that customer shall 
not be considered in determining 
whether the insured depository institu-
tion is a swap dealer. 

(i) An insured depository institution 
shall be considered to have entered 
into a swap with a customer in connec-
tion with originating a loan, as defined 
in paragraphs (ggg)(5)(ii) and (iii) of 
this section, with that customer only 
if: 

(A) The insured depository institu-
tion enters into the swap with the cus-
tomer no earlier than 90 days before 
and no later than 180 days after the 
date of execution of the applicable loan 
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agreement, or no earlier than 90 days 
before and no later than 180 days after 
any transfer of principal to the cus-
tomer by the insured depository insti-
tution pursuant to the loan; 

(B)(1) The rate, asset, liability or 
other notional item underlying such 
swap is, or is directly related to, a fi-
nancial term of such loan, which in-
cludes, without limitation, the loan’s 
duration, rate of interest, the currency 
or currencies in which it is made and 
its principal amount; 

(2) Such swap is required, as a condi-
tion of the loan under the insured de-
pository institution’s loan under-
writing criteria, to be in place in order 
to hedge price risks incidental to the 
borrower’s business and arising from 
potential changes in the price of a com-
modity (other than an excluded com-
modity); 

(C) The duration of the swap does not 
extend beyond termination of the loan; 

(D) The insured depository institu-
tion is: 

(1) The sole source of funds to the 
customer under the loan; 

(2) Committed to be, under the terms 
of the agreements related to the loan, 
the source of at least 10 percent of the 
maximum principal amount under the 
loan; or 

(3) Committed to be, under the terms 
of the agreements related to the loan, 
the source of a principal amount that 
is greater than or equal to the aggre-
gate notional amount of all swaps en-
tered into by the insured depository in-
stitution with the customer in connec-
tion with the financial terms of the 
loan; 

(E) The aggregate notional amount of 
all swaps entered into by the customer 
in connection with the financial terms 
of the loan is, at any time, not more 
than the aggregate principal amount 
outstanding under the loan at that 
time; and 

(F) If the swap is not accepted for 
clearing by a derivatives clearing orga-
nization, the insured depository insti-
tution reports the swap as required by 
section 4r of the Act, 7 U.S.C. 6r (ex-
cept as otherwise provided in section 
4r(a)(3)(A), 7 U.S.C. 6r(a)(3)(A), or sec-
tion 4r(a)(3)(B), 7 U.S.C. 6r(a)(3)(B) of 
the Act). 

(ii) An insured depository institution 
shall be considered to have originated a 
loan with a customer if the insured de-
pository institution: 

(A) Directly transfers the loan 
amount to the customer; 

(B) Is a part of a syndicate of lenders 
that is the source of the loan amount 
that is transferred to the customer; 

(C) Purchases or receives a participa-
tion in the loan; or 

(D) Otherwise is the source of funds 
that are transferred to the customer 
pursuant to the loan or any refinancing 
of the loan. 

(iii) The term loan shall not include: 
(A) Any transaction that is a sham, 

whether or not intended to qualify for 
the exclusion from the definition of the 
term swap dealer in this rule; or 

(B) Any synthetic loan, including, 
without limitation, a loan credit de-
fault swap or loan total return swap. 

(6) Swaps that are not considered in de-
termining whether a person is a swap 
dealer. (i) Inter-affiliate activities. In de-
termining whether a person is a swap 
dealer, that person’s swaps with major-
ity-owned affiliates shall not be consid-
ered. For these purposes the counter-
parties to a swap are majority-owned 
affiliates if one counterparty directly 
or indirectly owns a majority interest 
in the other, or if a third party directly 
or indirectly owns a majority interest 
in both counterparties to the swap, 
where ‘‘majority interest’’ is the right 
to vote or direct the vote of a majority 
of a class of voting securities of an en-
tity, the power to sell or direct the sale 
of a majority of a class of voting secu-
rities of an entity, or the right to re-
ceive upon dissolution or the contribu-
tion of a majority of the capital of a 
partnership. 

(ii) Activities of a cooperative. (A) Any 
swap that is entered into by a coopera-
tive with a member of such cooperative 
shall not be considered in determining 
whether the cooperative is a swap deal-
er, provided that: 

(1) The swap is subject to policies and 
procedures of the cooperative requiring 
that the cooperative monitors and 
manages the risk of such swap; 

(2) The cooperative reports the swap 
as required by Section 4r of the Act, 7 
U.S.C. 6r (except as otherwise provided 
in Section 4r(a)(3)(A) of the Act, 7 
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U.S.C. 6r(a)(3)(A) or Section 4r(a)(3)(B) 
of the Act, 7 U.S.C. 6r(a)(3)(B)); and 

(3) if the cooperative is a cooperative 
association of producers, the swap is 
primarily based on a commodity that 
is not an excluded commodity. 

(B) For purposes of this paragraph 
(ggg)(6)(ii), the term cooperative shall 
mean: 

(1) A cooperative association of pro-
ducers as defined in section 1a(14) of 
the Act, 7 U.S.C. 1a(14), or 

(2) A person chartered under Federal 
law as a cooperative and predomi-
nantly engaged in activities that are fi-
nancial in nature as defined in section 
4(k) of the Bank Holding Company Act 
of 1956, 12 U.S.C. 1843(k). 

(C) For purposes of this paragraph 
(ggg)(6)(ii), a swap shall be deemed to 
be entered into by a cooperative asso-
ciation of producers with a member of 
such cooperative association of pro-
ducers when the swap is between a co-
operative association of producers and 
a person that is a member of a coopera-
tive association of producers that is 
itself a member of the first cooperative 
association of producers. 

(iii) Swaps entered into for the purpose 
of hedging physical positions. In deter-
mining whether a person is a swap 
dealer, a swap that the person enters 
into shall not be considered, if: 

(A) The person enters into the swap 
for the purpose of offsetting or miti-
gating the person’s price risks that 
arise from the potential change in the 
value of one or several— 

(1) Assets that the person owns, pro-
duces, manufactures, processes, or mer-
chandises or anticipates owning, pro-
ducing, manufacturing, processing, or 
merchandising; 

(2) Liabilities that the person owns 
or anticipates incurring; or 

(3) Services that the person provides, 
purchases, or anticipates providing or 
purchasing; 

(B) The swap represents a substitute 
for transactions made or to be made or 
positions taken or to be taken by the 
person at a later time in a physical 
marketing channel; 

(C) The swap is economically appro-
priate to the reduction of the person’s 
risks in the conduct and management 
of a commercial enterprise; 

(D) The swap is entered into in ac-
cordance with sound commercial prac-
tices; and 

(E) The person does not enter into 
the swap in connection with activity 
structured to evade designation as a 
swap dealer. 

(iv) Swaps entered into by floor traders. 
In determining whether a person is a 
swap dealer, each swap that the person 
enters into in its capacity as a floor 
trader as defined by section 1a(23) of 
the Act or on or subject to the rules of 
a swap execution facility shall not be 
considered for the purpose of deter-
mining whether the person is a swap 
dealer if the person: 

(A) Is registered with the Commis-
sion as a floor trader pursuant to § 3.11 
of this chapter; 

(B) Enters into swaps with propri-
etary funds for that trader’s own ac-
count solely on or subject to the rules 
of a designated contract market or 
swap execution facility and submits 
each such swap for clearing to a deriva-
tives clearing organization; 

(C) Is not an affiliated person of a 
registered swap dealer; 

(D) Does not directly, or through an 
affiliated person, negotiate the terms 
of swap agreements, other than price 
and quantity or to participate in a re-
quest for quote process subject to the 
rules of a designated contract market 
or a swap execution facility; 

(E) Does not directly or through an 
affiliated person offer or provide swap 
clearing services to third parties; 

(F) Does not directly or through an 
affiliated person enter into swaps that 
would qualify as hedging physical posi-
tions pursuant to paragraph 
(ggg)(6)(iii) of this section or hedging 
or mitigating commercial risk pursu-
ant to paragraph (kkk) of this section 
(except for any such swap executed op-
posite a counterparty for which the 
transaction would qualify as a bona 
fide hedging transaction); 

(G) Does not participate in any mar-
ket making program offered by a des-
ignated contract market or swap exe-
cution facility; and 

(H) Notwithstanding the fact such 
person is not registered as a swap deal-
er, such person complies with §§ 23.201, 
23.202, 23.203, and 23.600 of this chapter 
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with respect to each such swap as if it 
were a swap dealer. 

(hhh) Major Swap Participant—(1) In 
general. The term major swap partici-
pant means any person: 

(i) That is not a swap dealer; and 
(ii)(A) That maintains a substantial 

position in swaps for any of the major 
swap categories, excluding both posi-
tions held for hedging or mitigating 
commercial risk, and positions main-
tained by any employee benefit plan 
(or any contract held by such a plan) as 
defined in paragraphs (3) and (32) of 
Section 3 of the Employee Retirement 
Income Security Act of 1974, 29 U.S.C. 
1002, for the primary purpose of hedg-
ing or mitigating any risk directly as-
sociated with the operation of the plan; 

(B) Whose outstanding swaps create 
substantial counterparty exposure that 
could have serious adverse effects on 
the financial stability of the United 
States banking system or financial 
markets; or 

(C) That is a financial entity that: 
(1) Is highly leveraged relative to the 

amount of capital such entity holds 
and that is not subject to capital re-
quirements established by an appro-
priate Federal banking agency (as de-
fined in Section 1a(2) of the Act, 7 
U.S.C. 1a(2)); and 

(2) Maintains a substantial position 
in outstanding swaps in any major 
swap category. 

(2) Scope of designation. A person that 
is a major swap participant shall be 
deemed to be a major swap participant 
with respect to each swap it enters 
into, regardless of the category of the 
swap or the person’s activities in con-
nection with the swap. However, if a 
person makes an application to limit 
its designation as a major swap partici-
pant to specified categories of swaps, 
the Commission shall determine 
whether the person’s designation as a 
major swap participant shall be so lim-
ited. If the Commission grants such 
limited designation, such limited des-
ignation major swap participant shall 
be deemed to be a major swap partici-
pant with respect to each swap it en-
ters into in the swap category or cat-
egories for which it is so designated, 
regardless of the person’s activities in 
connection with such category or cat-
egories of swaps. A person may make 

such application to limit its designa-
tion at the same time as, or after, the 
person’s initial registration as a major 
swap participant. 

(3) Timing requirements. A person that 
is not registered as a major swap par-
ticipant, but that meets the criteria in 
this rule to be a major swap partici-
pant as a result of its swap activities in 
a fiscal quarter, will not be deemed to 
be a major swap participant until the 
earlier of the date on which it submits 
a complete application for registration 
as a major swap participant pursuant 
to Section 4s(a)(2) of the Act, 7 U.S.C. 
6s(a)(2), or two months after the end of 
that quarter. 

(4) Reevaluation period. Notwith-
standing paragraph (hhh)(3) of this sec-
tion, if a person that is not registered 
as a major swap participant meets the 
criteria in this rule to be a major swap 
participant in a fiscal quarter, but does 
not exceed any applicable threshold by 
more than twenty percent in that quar-
ter: 

(i) That person will not be deemed a 
major swap participant pursuant to the 
timing requirements specified in para-
graph (hhh)(3) of this section; but 

(ii) That person will be deemed a 
major swap participant pursuant to the 
timing requirements specified in para-
graph (hhh)(3) of this section at the end 
of the next fiscal quarter if the person 
exceeds any of the applicable daily av-
erage thresholds in that next fiscal 
quarter. 

(5) Termination of status. A person 
that is deemed to be a major swap par-
ticipant shall continue to be deemed a 
major swap participant until such time 
that its swap activities do not exceed 
any of the daily average thresholds set 
forth within this rule for four consecu-
tive fiscal quarters after the date on 
which the person becomes registered as 
a major swap participant. 

(6) Calculation of status. A person 
shall not be deemed to be a ‘‘major 
swap participant,’’ regardless of wheth-
er the criteria paragraph (hhh)(1) of 
this section otherwise would cause the 
person to be a major swap participant, 
provided the person meets the condi-
tions set forth in paragraphs 
(hhh)(6)(i), (ii) or (iii) of this section. 

(i) Caps on uncollateralized exposure 
and notional positions. 
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(A) Maximum potential uncollateralized 
exposure. The express terms of the per-
son’s agreements or arrangements re-
lating to swaps with its counterparties 
at no time would permit the person to 
maintain a total uncollateralized expo-
sure of more than $100 million to all 
such counterparties, including any ex-
posure that may result from thresholds 
or minimum transfer amounts estab-
lished by credit support annexes or 
similar arrangements; and 

(B) Maximum notional amount of 
swap positions. The person does not 
maintain swap positions in a notional 
amount of more than $2 billion in any 
major category of swaps, or more than 
$4 billion in the aggregate across all 
major categories; or 

(ii) Caps on uncollateralized exposure 
plus monthly calculation. 

(A) Maximum potential uncollateralized 
exposure. The express terms of the per-
son’s agreements or arrangements re-
lating to swaps with its counterparties 
at no time would permit the person to 
maintain a total uncollateralized expo-
sure of more than $200 million to all 
such counterparties (with regard to 
swaps and any other instruments by 
which the person may have exposure to 
those counterparties), including any 
exposure that may result from thresh-
olds or minimum transfer amounts es-
tablished by credit support annexes or 
similar arrangements; and 

(B) Calculation of positions. (1) At the 
end of each month, the person performs 
the calculations prescribed by para-
graph (jjj) of this section with regard 
to whether the aggregate 
uncollateralized outward exposure plus 
aggregate potential outward exposure 
as of that day constitute a ‘‘substantial 
position’’ in a major category of swaps, 
or pose ‘‘substantial counterparty ex-
posure that could have serious adverse 
effects on the financial stability of the 
United States banking system or finan-
cial markets’’; these calculations shall 
disregard provisions of those rules that 
provide for the analyses to be deter-
mined based on a daily average over a 
calendar quarter; and 

(2) Each such analysis produces 
thresholds of no more than: 

(i) $1 billion in aggregate 
uncollateralized outward exposure plus 
aggregate potential outward exposure 

in any major category of swaps; if the 
person is subject to paragraph (jjj) of 
this section, by virtue of being a highly 
leveraged financial entity that is not 
subject to capital requirements estab-
lished by an appropriate Federal bank-
ing agency, this analysis shall account 
for all of the person’s swap positions in 
that major category (without exclud-
ing hedging positions), otherwise this 
analysis shall exclude the same hedg-
ing and related positions that are ex-
cluded from consideration pursuant to 
paragraph (jjj)(1)(i) of this section; or 

(ii) $2 billion in aggregate 
uncollateralized outward exposure plus 
aggregate potential outward exposure 
(without any positions excluded from 
the analysis) with regard to all of the 
person’s swap positions. 

(iii) Calculations based on certain in-
formation. (A)(1) At the end of each 
month, the person’s aggregate 
uncollateralized outward exposure with 
respect to its swap positions in each 
major swap category is less than $1.5 
billion with respect to the rate swap 
category and less than $500 million 
with respect to each of the other major 
swap categories; and 

(2) At the end of each month, the sum 
of the amount calculated under para-
graph (hhh)(6)(iii)(A)(1) of this section 
with respect to each major swap cat-
egory and the total notional principal 
amount of the person’s swap positions 
in each such major swap category, ad-
justed by the multipliers set forth in 
paragraph (jjj)(3)(ii)(1) of this section 
on a position-by-position basis reflect-
ing the type of swap, is less than $3 bil-
lion with respect to the rate swap cat-
egory and less than $1 billion with re-
spect to each of the other major swap 
categories; or 

(B)(1) At the end of each month, the 
person’s aggregate uncollateralized 
outward exposure with respect to its 
swap positions across all major swap 
categories is less than $500 million; and 

(2) The sum of the amount calculated 
under paragraph (hhh)(6)(iii)(B)(1) of 
this section and the product of the 
total effective notional principal 
amount of the person’s swap positions 
in all major swap categories multiplied 
by 0.15 is less than $1 billion. 

(C) For purposes of the calculations 
set forth in this paragraph (hhh)(6)(iii): 
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(1) The person’s aggregate 
uncollateralized outward exposure for 
positions held with swap dealers shall 
be equal to such exposure reported on 
the most recent reports of such expo-
sure received from such swap dealers; 
and 

(2) The person’s aggregate 
uncollateralized outward exposure for 
positions that are not reflected in any 
report of exposure from a swap dealer 
(including all swap positions it holds 
with persons other than swap dealers) 
shall be calculated in accordance with 
paragraph (jjj)(2) of this section. 

(iv) For purposes of the calculations 
set forth in this paragraph (hhh)(6), the 
person shall use the effective notional 
amount of a position rather than the 
stated notional amount of the position 
if the stated notional amount is lever-
aged or enhanced by the structure of 
the position. 

(v) No presumption shall arise that a 
person is required to perform the cal-
culations needed to determine if it is a 
major swap participant, solely by rea-
son that the person does not meet the 
conditions specified in paragraph 
(hhh)(6)(i), (ii) or (iii) of this section. 

(7) Exclusions. A person who is reg-
istered as a derivatives clearing orga-
nization with the Commission pursuant 
to section 5b of the Act and regulations 
thereunder, shall not be deemed to be a 
major swap participant, regardless of 
whether the criteria in this paragraph 
(hhh) otherwise would cause the person 
to be a major swap participant. 

(iii) Category of swaps; major swap cat-
egory. For purposes of Section 1a(33) 
the Act, 7 U.S.C. 1a(33), and paragraph 
(hhh) of this section, the terms major 
swap category, category of swaps and any 
similar terms mean any of the cat-
egories of swaps listed below. For the 
avoidance of doubt, the term swap as it 
is used in this paragraph (iii) has the 
meaning set forth in Section 1a(47) of 
the Act, 7 U.S.C. 1a(47), and the rules 
thereunder. 

(1) Rate swaps. Any swap which is pri-
marily based on one or more reference 
rates, including but not limited to any 
swap of payments determined by fixed 
and floating interest rates, currency 
exchange rates, inflation rates or other 
monetary rates, any foreign exchange 
swap, as defined in Section 1a(25) of the 

Act, 7 U.S.C. 1a(25), and any foreign ex-
change option other than an option to 
deliver currency. 

(2) Credit swaps. Any swap that is pri-
marily based on instruments of indebt-
edness, including but not limited to 
any swap primarily based on one or 
more broad-based indices related to 
debt instruments or loans, and any 
swap that is an index credit default 
swap or total return swap on one or 
more indices of debt instruments. 

(3) Equity swaps. Any swap that is 
primarily based on equity securities, 
including but not limited to any swap 
based on one or more broad-based indi-
ces of equity securities and any total 
return swap on one or more equity in-
dices. 

(4) Other commodity swaps. Any swap 
that is not included in the rate swap, 
credit swap or equity swap categories. 

(jjj) Substantial position. (1) In gen-
eral. For purposes of Section 1a(33) of 
the Act, 7 U.S.C. 1a(33), and paragraph 
(hhh) of this section, the term ‘‘sub-
stantial position’’ means swap posi-
tions that equal or exceed any of the 
following thresholds in the specified 
major category of swaps: 

(i) For rate swaps: 
(A) $3 billion in daily average aggre-

gate uncollateralized outward expo-
sure; or 

(B) $6 billion in: 
(1) Daily average aggregate 

uncollateralized outward exposure plus 
(2) Daily average aggregate potential 

outward exposure. 
(ii) For credit swaps: 
(A) $1 billion in daily average aggre-

gate uncollateralized outward expo-
sure; or 

(B) $2 billion in: 
(1) Daily average aggregate 

uncollateralized outward exposure plus 
(2) Daily average aggregate potential 

outward exposure. 
(iii) For equity swaps: 
(A) $1 billion in daily average aggre-

gate uncollateralized outward expo-
sure; or 

(B) $2 billion in: 
(1) Daily average aggregate 

uncollateralized outward exposure plus 
(2) Daily average aggregate potential 

outward exposure. 
(iv) For other commodity swaps: 
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(A) $1 billion in daily average aggre-
gate uncollateralized outward expo-
sure; or 

(B) $2 billion in: 
(1) Daily average aggregate 

uncollateralized outward exposure plus 
(2) Daily average aggregate potential 

outward exposure. 
(2) Aggregate uncollateralized outward 

exposure—(i) In general. Aggregate 
uncollateralized outward exposure in gen-
eral means the sum of the current ex-
posure, obtained by marking-to-market 
using industry standard practices, of 
each of the person’s swap positions 
with negative value in a major swap 
category, less the value of the collat-
eral the person has posted in connec-
tion with those positions. 

(ii) Calculation of aggregate 
uncollateralized outward exposure. In 
calculating this amount the person 
shall, with respect to each of its swap 
counterparties in a given major swap 
category, determine the dollar value of 
the aggregate current exposure arising 
from each of its swap positions with 
negative value (subject to the netting 
provisions described below) in that 
major category by marking-to-market 
using industry standard practices; and 
deduct from that dollar amount the ag-
gregate value of the collateral the per-
son has posted with respect to the swap 
positions. The aggregate 
uncollateralized outward exposure 
shall be the sum of those 
uncollateralized amounts across all of 
the person’s swap counterparties in the 
applicable major category. 

(iii) Relevance of netting agreements. 
(A) If the person has one or more mas-
ter netting agreement in effect with a 
particular counterparty, the person 
may measure the current exposure 
arising from its swaps in any major 
category on a net basis, applying the 
terms of those agreements. Calculation 
of net current exposure may take into 
account offsetting positions entered 
into with that particular counterparty 
involving swaps (in any swap category) 
as well as security-based swaps and se-
curities financing transactions (con-
sisting of securities lending and bor-
rowing, securities margin lending and 
repurchase and reverse repurchase 
agreements), and other financial in-
struments that are subject to netting 
offsets for purposes of applicable bank-
ruptcy law, to the extent these are con-
sistent with the offsets permitted by 
the master netting agreements. 

(B) Such adjustments may not take 
into account any offset associated with 
positions that the person has with sep-
arate counterparties. 

(iv) Allocation of uncollateralized out-
ward exposure. If a person calculates 
current exposure with a particular 
counterparty on a net basis, as pro-
vided by paragraph (jjj)(2)(iii) of this 
section, the portion of that current ex-
posure that should be attributed to 
each ‘‘major’’ category of swaps for 
purposes of the substantial position 
analysis should be calculated according 
to the formula: 

Where: ES(MC) equals the amount of aggre-
gate current exposure attributable to the en-
tity’s swap positions in the ‘‘major’’ swap 
category at issue; Enet total equals the entity’s 
aggregate current exposure to the 
counterparty at issue, after accounting for 
the netting of positions and the posting of 
collateral; OTMS(MC) equals the exposure as-
sociated with the entity’s out-of-the-money 
positions in swaps in the ‘‘major’’ category 
at issue, subject to those netting arrange-
ments; and OTMS(O) equals the exposure asso-
ciated with the entity’s out-of-the-money po-

sitions in the other ‘‘major’’ categories of 
swaps, subject to those netting arrange-
ments; and OTMnon-S equals the exposure as-
sociated with the entity’s out-of-the-money 
positions associated with instruments, other 
than swaps, that are subject to those netting 
arrangements. 

(3) Aggregate potential outward expo-
sure—(i) In general. Aggregate potential 
outward exposure in any major swap 
category means the sum of: 
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(A) The aggregate potential outward 
exposure for each of the person’s swap 
positions in a major swap category 
that are not subject to daily mark-to- 
market margining and are not cleared 
by a registered or exempt clearing 
agency or derivatives clearing organi-
zation, as calculated in accordance 
with paragraph (jjj)(3)(ii) of this sec-
tion; and 

(B) The aggregate potential outward 
exposure for each of the person’s swap 
positions in such major swap category 
that are either subject to daily mark- 
to-market margining or are cleared by 
a registered or exempt clearing agency 
or derivatives clearing organization, as 
calculated in accordance with para-
graph (jjj)(3)(iii) of this section. 

(ii) Calculation of potential outward ex-
posure for swaps that are not subject to 
daily mark-to-market margining and are 
not cleared by a registered or exempt 

clearing agency or derivatives clearing or-
ganization—(A) In general. (1) For posi-
tions in swaps that are not subject to 
daily mark-to-market margining and 
are not cleared by a registered or ex-
empt clearing agency or a derivatives 
clearing organization, potential out-
ward exposure equals the total no-
tional principal amount of those posi-
tions, multiplied by the following fac-
tors on a position-by-position basis re-
flecting the type of swap. For any swap 
that does not appropriately fall within 
any of the specified categories, the 
‘‘other commodities’’ conversion fac-
tors set forth in the following Table 1 
are to be used. If a swap is structured 
such that on specified dates any out-
standing exposure is settled and the 
terms are reset so that the market 
value of the swap is zero, the remain-
ing maturity equals the time until the 
next reset date. 

TABLE 1—CONVERSION FACTOR MATRIX FOR SWAPS 

Residual maturity Interest rate Foreign exchange 
rate and gold 

Precious metals 
(except gold) Other commodities 

One year or less ....................... 0 .00 0 .01 0 .07 0 .10 
Over one to five years .............. 0 .005 0 .05 0 .07 0 .12 
Over five years .......................... 0 .015 0 .075 0 .08 0 .15 

Residual maturity Credit Equity 

One year or less ........................................ 0.10 0.06 
Over one to five years ............................... 0.10 0.08 
Over five years .......................................... 0.10 0.10 

(2) Use of effective notional amounts. If 
the stated notional amount on a posi-
tion is leveraged or enhanced by the 
structure of the position, the calcula-
tion in paragraph (jjj)(3)(ii)(A)(1) of 
this section shall be based on the effec-
tive notional amount of the position 
rather than on the stated notional 
amount. 

(3) Exclusion of certain positions. The 
calculation in paragraph 
(jjj)(3)(ii)(A)(1) of this section shall ex-
clude: 

(i) Positions that constitute the pur-
chase of an option, if the purchaser has 
no additional payment obligations 
under the position; 

(ii) Other positions for which the per-
son has prepaid or otherwise satisfied 
all of its payment obligations; and 

(iii) Positions for which, pursuant to 
law or a regulatory requirement, the 
person has assigned an amount of cash 

or U.S. Treasury securities that is suf-
ficient at all times to pay the person’s 
maximum possible liability under the 
position, and the person may not use 
that cash or those Treasury securities 
for other purposes. 

(4) Adjustment for certain positions. 
Notwithstanding paragraph 
(jjj)(3)(ii)(A)(1) of this section, the po-
tential outward exposure associated 
with a position by which a person buys 
credit protection using a credit default 
swap or index credit default swap, or 
associated with a position by which a 
person purchases an option for which 
the person retains additional payment 
obligations under the position, is 
capped at the net present value of the 
unpaid premiums. 

(B) Adjustment for netting agreements. 
Notwithstanding paragraph 
(jjj)(3)(ii)(A) of this section, for posi-
tions subject to master netting agree-
ments the potential outward exposure 
associated with the person’s swaps 
with each counterparty equals a 
weighted average of the potential out-
ward exposure for the person’s swaps 
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with that counterparty as calculated 
under paragraph (jjj)(3)(ii)(A) of this 
section, and that amount reduced by 
the ratio of net current exposure to 
gross current exposure, consistent with 
the following equation as calculated on 
a counterparty-by-counterparty basis: 

PNet = 0.4 * PGross + 0.6 * NGR * PGross 

Where: PNet is the potential outward expo-
sure, adjusted for bilateral netting, of the 
person’s swaps with a particular 
counterparty; PGross is the potential outward 
exposure without adjustment for bilateral 
netting as calculated pursuant to paragraph 
(jjj)(3)(ii)(A) of this section; and NGR is the 
ratio of the current exposure arising from its 
swaps in the major category as calculated on 
a net basis according to paragraphs 
(jjj)(2)(iii) and (iv) of this section, divided by 
the current exposure arising from its swaps 
in the major category as calculated in the 
absence of those netting procedures. 

(iii) Calculation of potential outward 
exposure for swaps that are either subject 
to daily mark-to-market margining or are 
cleared by a registered or exempt clearing 
agency or derivatives clearing organiza-
tion. For positions in swaps that are 
subject to daily mark-to-market mar-
gining or that are cleared by a reg-
istered or exempt clearing agency or 
derivatives clearing organization: 

(A) Potential outward exposure 
equals the potential exposure that 
would be attributed to such positions 
using the procedures in paragraph 
(jjj)(3)(ii) of this section multiplied by: 

(1) 0.1, in the case of positions cleared 
by a registered or exempt clearing 
agency or derivatives clearing organi-
zation; or 

(2) 0.2, in the case of positions that 
are subject to daily mark-to-market 
margining but that are not cleared by 
a registered or exempt clearing agency 
or derivatives clearing organization. 

(B) Solely for purposes of calculating 
potential outward exposure: 

(1) A swap shall be considered to be 
subject to daily mark-to-market mar-
gining if, and for so long as, the 
counterparties follow the daily prac-
tice of exchanging collateral to reflect 
changes in the current exposure arising 
from the swap (after taking into ac-
count any other financial positions ad-
dressed by a netting agreement be-
tween the counterparties). 

(2) If the person is permitted by 
agreement to maintain a threshold for 
which it is not required to post collat-
eral, the position still will be consid-
ered to be subject to daily mark-to- 
market margining for purposes of cal-
culating potential outward exposure, 
but the total amount of that threshold 
(regardless of the actual exposure at 
any time), less any initial margin post-
ed up to the amount of that threshold, 
shall be added to the person’s aggre-
gate uncollateralized outward exposure 
for purposes of paragraph (jjj)(1)(i)(B), 
(ii)(B), (iii)(B) or (iv)(B) of this section, 
as applicable. 

(3) If the minimum transfer amount 
under the agreement is in excess of $1 
million, the position still will be con-
sidered to be subject to daily mark-to- 
market margining for purposes of cal-
culating potential outward exposure, 
but the entirety of the minimum trans-
fer amount shall be added to the per-
son’s aggregate uncollateralized out-
ward exposure for purposes of para-
graph (jjj)(1)(i)(B), (ii)(B), (iii)(B) or 
(iv)(B) of this section, as applicable. 

(4) A person may, at its discretion, 
calculate the potential outward expo-
sure of positions in swaps that are sub-
ject to daily mark-to-market mar-
gining in accordance with paragraph 
(jjj)(3)(ii) of this section in lieu of cal-
culating the potential outward expo-
sure of such swap positions in accord-
ance with this paragraph (jjj)(3)(iii). 

(4) Calculation of daily average. Meas-
ures of daily average aggregate 
uncollateralized outward exposure and 
daily average aggregate potential out-
ward exposure shall equal the arith-
metic mean of the applicable measure 
of exposure at the close of each busi-
ness day, beginning the first business 
day of each calendar quarter and con-
tinuing through the last business day 
of that quarter. 

(5) Inter-affiliate activities. In calcu-
lating its aggregate uncollateralized 
outward exposure and its aggregate po-
tential outward exposure, the person 
shall not consider its swap positions 
with counterparties that are majority- 
owned affiliates. For these purposes 
the counterparties to a swap are major-
ity-owned affiliates if one counterparty 
directly or indirectly owns a majority 
interest in the other, or if a third party 
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directly or indirectly owns a majority 
interest in both counterparties to the 
swap, where ‘‘majority interest’’ is the 
right to vote or direct the vote of a ma-
jority of a class of voting securities of 
an entity, the power to sell or direct 
the sale of a majority of a class of vot-
ing securities of an entity, or the right 
to receive upon dissolution or the con-
tribution of a majority of the capital of 
a partnership. 

(kkk) Hedging or mitigating commercial 
risk. For purposes of Section 1a(33) of 
the Act, 7 U.S.C. 1a(33) and paragraph 
(hhh) of this section, a swap position is 
held for the purpose of hedging or miti-
gating commercial risk when: 

(1) Such position: 
(i) Is economically appropriate to the 

reduction of risks in the conduct and 
management of a commercial enter-
prise (or of a majority-owned affiliate 
of the enterprise), where the risks arise 
from: 

(A) The potential change in the value 
of assets that a person owns, produces, 
manufactures, processes, or merchan-
dises or reasonably anticipates owning, 
producing, manufacturing, processing, 
or merchandising in the ordinary 
course of business of the enterprise; 

(B) The potential change in the value 
of liabilities that a person has incurred 
or reasonably anticipates incurring in 
the ordinary course of business of the 
enterprise; or 

(C) The potential change in the value 
of services that a person provides, pur-
chases, or reasonably anticipates pro-
viding or purchasing in the ordinary 
course of business of the enterprise; 

(D) The potential change in the value 
of assets, services, inputs, products, or 
commodities that a person owns, pro-
duces, manufactures, processes, mer-
chandises, leases, or sells, or reason-
ably anticipates owning, producing, 
manufacturing, processing, merchan-
dising, leasing, or selling in the ordi-
nary course of business of the enter-
prise; 

(E) Any potential change in value re-
lated to any of the foregoing arising 
from interest, currency, or foreign ex-
change rate movements associated 
with such assets, liabilities, services, 
inputs, products, or commodities; or 

(F) Any fluctuation in interest, cur-
rency, or foreign exchange rate expo-

sures arising from a person’s current or 
anticipated assets or liabilities; or 

(ii) Qualifies as bona fide hedging for 
purposes of an exemption from position 
limits under the Act; or 

(iii) Qualifies for hedging treatment 
under: 

(A) Financial Accounting Standards 
Board Accounting Standards Codifica-
tion Topic 815, Derivatives and Hedging 
(formerly known as Statement No. 133); 
or 

(B) Governmental Accounting Stand-
ards Board Statement 53, Accounting 
and Financial Reporting for Derivative 
Instruments; and 

(2) Such position is: 
(i) Not held for a purpose that is in 

the nature of speculation, investing or 
trading; and 

(ii) Not held to hedge or mitigate the 
risk of another swap or security-based 
swap position, unless that other posi-
tion itself is held for the purpose of 
hedging or mitigating commercial risk 
as defined by this rule or § 240.3a67–4 of 
this title. 

(lll) Substantial counterparty expo-
sure—(1) In general. For purposes of 
Section 1a(33) of the Act, 7 U.S.C. 
1a(33), and paragraph (hhh) of this sec-
tion, the term substantial counterparty 
exposure that could have serious adverse 
effects on the financial stability of the 
United States banking system or financial 
markets means a swap position that sat-
isfies either of the following thresh-
olds: 

(i) $5 billion in daily average aggre-
gate uncollateralized outward expo-
sure; or 

(ii) $8 billion in: 
(A) Daily average aggregate 

uncollateralized outward exposure plus 
(B) Daily average aggregate potential 

outward exposure. 
(2) Calculation methodology. For these 

purposes, the terms daily average aggre-
gate uncollateralized outward exposure 
and daily average aggregate potential 
outward exposure shall be calculated 
the same way as is prescribed in para-
graph (jjj) of this section, except that 
these amounts shall be calculated by 
reference to all of the person’s swap po-
sitions, rather than by reference to a 
specific major swap category. 

(mmm) Financial entity; highly lever-
aged. (1) For purposes of Section 1a(33) 
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of the Act, 7 U.S.C. 1a(33), and para-
graph (hhh) of this section, the term fi-
nancial entity means: 

(i) A security-based swap dealer; 
(ii) A major security-based swap par-

ticipant; 
(iii) A commodity pool as defined in 

Section 1a(10) of the Act, 7 U.S.C. 
1a(10); 

(iv) A private fund as defined in Sec-
tion 202(a) of the Investment Advisers 
Act of 1940, 15 U.S.C. 80b–2(a); 

(v) An employee benefit plan as de-
fined in paragraphs (3) and (32) of Sec-
tion 3 of the Employee Retirement In-
come Security Act of 1974, 29 U.S.C. 
1002; and 

(vi) A person predominantly engaged 
in activities that are in the business of 
banking or financial in nature, as de-
fined in Section 4(k) of the Bank Hold-
ing Company Act of 1956, 12 U.S.C. 
1843(k). 

(2) For purposes of Section 1a(33) of 
the Act, 7 U.S.C. 1a(33), and paragraph 
(hhh) of this section, the term highly 
leveraged means the existence of a ratio 
of an entity’s total liabilities to equity 
in excess of 12 to 1 as measured at the 
close of business on the last business 
day of the applicable fiscal quarter. 
For this purpose, liabilities and equity 
should each be determined in accord-
ance with U.S. generally accepted ac-
counting principles; provided, however, 
that a person that is an employee ben-
efit plan, as defined in paragraphs (3) 
and (32) of Section 3 of the Employee 
Retirement Income Security Act of 
1974, 29 U.S.C. 1002, may exclude obliga-
tions to pay benefits to plan partici-
pants from the calculation of liabilities 
and substitute the total value of plan 
assets for equity. 

(nnn)–(www) [Reserved] 
(xxx) Swap—(1) In general. The term 

swap has the meaning set forth in sec-
tion 1a(47) of the Commodity Exchange 
Act. 

(2) Inclusion of particular products. (i) 
The term swap includes, without lim-
iting the meaning set forth in section 
1a(47) of the Commodity Exchange Act, 
the following agreements, contracts, 
and transactions: 

(A) A cross-currency swap; 
(B) A currency option, foreign cur-

rency option, foreign exchange option 
and foreign exchange rate option; 

(C) A foreign exchange forward; 
(D) A foreign exchange swap; 
(E) A forward rate agreement; and 
(F) A non-deliverable forward involv-

ing foreign exchange. 
(ii) The term swap does not include 

an agreement, contract, or transaction 
described in paragraph (xxx)(2)(i) of 
this section that is otherwise excluded 
by section 1a(47)(B) of the Commodity 
Exchange Act. 

(3) Foreign exchange forwards and for-
eign exchange swaps. Notwithstanding 
paragraph (xxx)(2) of this section: 

(i) A foreign exchange forward or a 
foreign exchange swap shall not be con-
sidered a swap if the Secretary of the 
Treasury makes a determination de-
scribed in section 1a(47)(E)(i) of the 
Commodity Exchange Act. 

(ii) Notwithstanding paragraph 
(xxx)(3)(i) of this section: 

(A) The reporting requirements set 
forth in section 4r of the Commodity 
Exchange Act and regulations promul-
gated thereunder shall apply to a for-
eign exchange forward or foreign ex-
change swap; and 

(B) The business conduct standards 
set forth in section 4s(h) of the Com-
modity Exchange Act and regulations 
promulgated thereunder shall apply to 
a swap dealer or major swap partici-
pant that is a party to a foreign ex-
change forward or foreign exchange 
swap. 

(iii) For purposes of section 1a(47)(E) 
of the Commodity Exchange Act and 
this paragraph (xxx), the term foreign 
exchange forward has the meaning set 
forth in section 1a(24) of the Com-
modity Exchange Act. 

(iv) For purposes of section 1a(47)(E) 
of the Commodity Exchange Act and 
this paragraph (xxx), the term foreign 
exchange swap has the meaning set 
forth in section 1a(25) of the Com-
modity Exchange Act. 

(v) For purposes of sections 1a(24) and 
1a(25) of the Commodity Exchange Act 
and this paragraph (xxx), the following 
transactions are not foreign exchange 
forwards or foreign exchange swaps: 

(A) A currency swap or a cross-cur-
rency swap; 

(B) A currency option, foreign cur-
rency option, foreign exchange option, 
or foreign exchange rate option; and 
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(C) A non-deliverable forward involv-
ing foreign exchange. 

(4) Insurance. (i) This paragraph is a 
non-exclusive safe harbor. The terms 
swap as used in section 1a(47) of the 
Commodity Exchange Act and security- 
based swap as used in section 1a(42) of 
the Commodity Exchange Act do not 
include an agreement, contract, or 
transaction that: 

(A) By its terms or by law, as a con-
dition of performance on the agree-
ment, contract, or transaction: 

(1) Requires the beneficiary of the 
agreement, contract, or transaction to 
have an insurable interest that is the 
subject of the agreement, contract, or 
transaction and thereby carry the risk 
of loss with respect to that interest 
continuously throughout the duration 
of the agreement, contract, or trans-
action; 

(2) Requires that loss to occur and to 
be proved, and that any payment or in-
demnification therefor be limited to 
the value of the insurable interest; 

(3) Is not traded, separately from the 
insured interest, on an organized mar-
ket or over-the-counter; and 

(4) With respect to financial guaranty 
insurance only, in the event of pay-
ment default or insolvency of the obli-
gor, any acceleration of payments 
under the policy is at the sole discre-
tion of the insurer; and 

(B) Is provided: 
(1)(i) By a person that is subject to 

supervision by the insurance commis-
sioner (or similar official or agency) of 
any State or by the United States or an 
agency or instrumentality thereof; and 

(ii) Such agreement, contract, or 
transaction is regulated as insurance 
under applicable State law or the laws 
of the United States; 

(2)(i) Directly or indirectly by the 
United States, any State or any of 
their respective agencies or instrumen-
talities; or 

(ii) Pursuant to a statutorily author-
ized program thereof; or 

(3) In the case of reinsurance only, by 
a person to another person that satis-
fies the conditions set forth in para-
graph (xxx)(4)(i)(B) of this section, pro-
vided that: 

(i) Such person is not prohibited by 
applicable State law or the laws of the 
United States from offering such agree-

ment, contract, or transaction to such 
person that satisfies the conditions set 
forth in paragraph (xxx)(4)(i)(B) of this 
section; 

(ii) The agreement, contract, or 
transaction to be reinsured satisfies 
the conditions set forth in paragraph 
(xxx)(4)(i)(A) or paragraph (xxx)(4)(i)(C) 
of this section; and 

(iii) Except as otherwise permitted 
under applicable State law, the total 
amount reimbursable by all reinsurers 
for such agreement, contract, or trans-
action may not exceed the claims or 
losses paid by the person writing the 
risk being ceded or transferred by such 
person; or 

(4) In the case of non-admitted insur-
ance, by a person who: 

(i) Is located outside of the United 
States and listed on the Quarterly 
Listing of Alien Insurers as maintained 
by the International Insurers Depart-
ment of the National Association of In-
surance Commissioners; or 

(ii) Meets the eligibility criteria for 
non-admitted insurers under applicable 
State law; or 

(C) Is provided in accordance with 
the conditions set forth in paragraph 
(xxx)(4)(i)(B) of this section and is one 
of the following types of products: 

(1) Surety bond; 
(2) Fidelity bond; 
(3) Life insurance; 
(4) Health insurance; 
(5) Long term care insurance; 
(6) Title insurance; 
(7) Property and casualty insurance; 
(8) Annuity; 
(9) Disability insurance; 
(10) Insurance against default on in-

dividual residential mortgages; and 
(11) Reinsurance of any of the fore-

going products identified in paragraphs 
(xxx)(4)(i)(C)(1) through (10) of this sec-
tion; or 

(ii) The terms swap as used in section 
1a(47) of the Commodity Exchange Act 
and security-based swap as used in sec-
tion 1a(42) of the Commodity Exchange 
Act do not include an agreement, con-
tract, or transaction that was entered 
into on or before the effective date of 
paragraph (xxx)(4) of this section, and 
that, at such time that it was entered 
into, was provided in accordance with 
the conditions set forth in paragraph 
(xxx)(4)(i)(B) of this section. 
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(5) State. For purposes of paragraph 
(xxx)(4) of this section, the term State 
means any state of the United States, 
the District of Columbia, Puerto Rico, 
the U.S. Virgin Islands, or any other 
possession of the United States. 

(6) Anti-Evasion: 
(i) An agreement, contract, or trans-

action that is willfully structured to 
evade any provision of Subtitle A of 
the Wall Street Transparency and Ac-
countability Act of 2010, including any 
amendments made to the Commodity 
Exchange Act thereby (Subtitle A), shall 
be deemed a swap for purposes of Sub-
title A and the rules, regulations, and 
orders of the Commission promulgated 
thereunder. 

(ii) An interest rate swap or currency 
swap, including but not limited to a 
transaction identified in paragraph 
(xxx)(3)(v) of this section, that is will-
fully structured as a foreign exchange 
forward or foreign exchange swap to 
evade any provision of Subtitle A shall 
be deemed a swap for purposes of Sub-
title A and the rules, regulations, and 
orders of the Commission promulgated 
thereunder. 

(iii) An agreement, contract, or 
transaction of a bank that is not under 
the regulatory jurisdiction of an appro-
priate Federal banking agency (as de-
fined in section 1a(2) of the Commodity 
Exchange Act), where the agreement, 
contract, or transaction is willfully 
structured as an identified banking 
product (as defined in section 402 of the 
Legal Certainty for Bank Products Act 
of 2000) to evade the provisions of the 
Commodity Exchange Act, shall be 
deemed a swap for purposes of the Com-
modity Exchange Act and the rules, 
regulations, and orders of the Commis-
sion promulgated thereunder. 

(iv) The form, label, and written doc-
umentation of an agreement, contract, 
or transaction shall not be dispositive 
in determining whether the agreement, 
contract, or transaction has been will-
fully structured to evade as provided in 
paragraphs (xxx)(6)(i) through 
(xxx)(6)(iii) of this section. 

(v) An agreement, contract, or trans-
action that has been willfully struc-
tured to evade as provided in para-
graphs (xxx)(6)(i) through (xxx)(6)(iii) 
of this section shall be considered in 
determining whether a person that so 

willfully structured to evade is a swap 
dealer or major swap participant. 

(vi) Notwithstanding the foregoing, 
no agreement, contract, or transaction 
structured as a security (including a 
security-based swap) under the securi-
ties laws (as defined in section 3(a)(47) 
of the Securities Exchange Act of 1934 
(15 U.S.C. 78c(a)(47))) shall be deemed a 
swap pursuant to this paragraph 
(xxx)(6) or shall be considered for pur-
poses of paragraph (xxx)(6)(v) of this 
section. 

(yyy) Narrow-based security index as 
used in the definition of ‘‘security-based 
swap’’—(1) In general. Except as other-
wise provided in paragraphs (zzz) and 
(aaaa) of this section, for purposes of 
section 1a(42) of the Commodity Ex-
change Act, the term narrow-based se-
curity index has the meaning set forth 
in section 1a(35) of the Commodity Ex-
change Act, and the rules, regulations 
and orders of the Commission there-
under. 

(2) Tolerance period for swaps traded on 
designated contract markets, swap execu-
tion facilities, and foreign boards of trade. 
Notwithstanding paragraph (yyy)(1) of 
this section, solely for purposes of 
swaps traded on or subject to the rules 
of a designated contract market, swap 
execution facility, or foreign board of 
trade, a security index underlying such 
swaps shall not be considered a narrow- 
based security index if: 

(i)(A) A swap on the index is traded 
on or subject to the rules of a des-
ignated contract market, swap execu-
tion facility, or foreign board of trade 
for at least 30 days as a swap on an 
index that was not a narrow-based se-
curity index; or 

(B) Such index was not a narrow- 
based security index during every trad-
ing day of the six full calendar months 
preceding a date no earlier than 30 days 
prior to the commencement of trading 
of a swap on such index on a market 
described in paragraph (yyy)(2)(i)(A) of 
this section; and 

(ii) The index has been a narrow- 
based security index for no more than 
45 business days over three consecutive 
calendar months. 

(3) Tolerance period for security-based 
swaps traded on national securities ex-
changes or security-based swap execution 
facilities. Notwithstanding paragraph 
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(yyy)(1) of this section, solely for pur-
poses of security-based swaps traded on 
a national securities exchange or secu-
rity-based swap execution facility, a 
security index underlying such secu-
rity-based swaps shall be considered a 
narrow-based security index if: 

(i)(A) A security-based swap on the 
index is traded on a national securities 
exchange or security-based swap execu-
tion facility for at least 30 days as a se-
curity-based swap on a narrow-based 
security index; or 

(B) Such index was a narrow-based 
security index during every trading 
day of the six full calendar months pre-
ceding a date no earlier than 30 days 
prior to the commencement of trading 
of a security-based swap on such index 
on a market described in paragraph 
(yyy)(3)(i)(A) of this section; and 

(ii) The index has been a security 
index that is not a narrow-based secu-
rity index for no more than 45 business 
days over three consecutive calendar 
months. 

(4) Grace period. (i) Solely with re-
spect to a swap that is traded on or 
subject to the rules of a designated 
contract market, swap execution facil-
ity, or foreign board of trade, an index 
that becomes a narrow-based security 
index under paragraph (yyy)(2) of this 
section solely because it was a narrow- 
based security index for more than 45 
business days over three consecutive 
calendar months shall not be a narrow- 
based security index for the following 
three calendar months. 

(ii) Solely with respect to a security- 
based swap that is traded on a national 
securities exchange or security-based 
swap execution facility, an index that 
becomes a security index that is not a 
narrow-based security index under 
paragraph (yyy)(3) of this section sole-
ly because it was not a narrow-based 
security index for more than 45 busi-
ness days over three consecutive cal-
endar months shall be a narrow-based 
security index for the following three 
calendar months. 

(zzz) Meaning of ‘‘issuers of securities 
in a narrow-based security index’’ as 
used in the definition of ‘‘security- 
based swap’’ as applied to index credit 
default swaps. 

(1) Notwithstanding paragraph 
(yyy)(1) of this section, and solely for 

purposes of determining whether a 
credit default swap is a security-based 
swap under the definition of ‘‘security- 
based swap’’ in section 
3(a)(68)(A)(ii)(III) of the Securities Ex-
change Act of 1934 (15 U.S.C. 
78c(a)(68)(A)(ii)(III), as incorporated in 
section 1a(42) of the Commodity Ex-
change Act, the term issuers of securi-
ties in a narrow-based security index 
means issuers of securities included in 
an index (including an index ref-
erencing loan borrowers or loans of 
such borrowers) in which: 

(i)(A) There are nine or fewer non-af-
filiated issuers of securities that are 
reference entities included in the 
index, provided that an issuer of securi-
ties shall not be deemed a reference en-
tity included in the index for purposes 
of this section unless: 

(1) A credit event with respect to 
such reference entity would result in a 
payment by the credit protection seller 
to the credit protection buyer under 
the credit default swap based on the re-
lated notional amount allocated to 
such reference entity; or 

(2) The fact of such credit event or 
the calculation in accordance with 
paragraph (zzz)(1)(i)(A)(1) of this sec-
tion of the amount owed with respect 
to such credit event is taken into ac-
count in determining whether to make 
any future payments under the credit 
default swap with respect to any future 
credit events; 

(B) The effective notional amount al-
located to any reference entity in-
cluded in the index comprises more 
than 30 percent of the index’s 
weighting; 

(C) The effective notional amount al-
located to any five non-affiliated ref-
erence entities included in the index 
comprises more than 60 percent of the 
index’s weighting; or 

(D) Except as provided in paragraph 
(zzz)(2) of this section, for each ref-
erence entity included in the index, 
none of the criteria in paragraphs 
(zzz)(1)(i)(D)(1) through (8) of this sec-
tion is satisfied: 

(1) The reference entity included in 
the index is required to file reports 
pursuant to section 13 or section 15(d) 
of the Securities Exchange Act of 1934 
(15 U.S.C. 78m or 78o(d)); 
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(2) The reference entity included in 
the index is eligible to rely on the ex-
emption provided in rule 12g3–2(b) 
under the Securities Exchange Act of 
1934 (17 CFR 240.12g3–2(b)); 

(3) The reference entity included in 
the index has a worldwide market 
value of its outstanding common eq-
uity held by non-affiliates of $700 mil-
lion or more; 

(4) The reference entity included in 
the index (other than a reference enti-
ty included in the index that is an 
issuing entity of an asset-backed secu-
rity as defined in section 3(a)(77) of the 
Securities Exchange Act of 1934 (15 
U.S.C. 78c(a)(77)) has outstanding 
notes, bonds, debentures, loans, or evi-
dences of indebtedness (other than re-
volving credit facilities) having a total 
remaining principal amount of at least 
$1 billion; 

(5) The reference entity included in 
the index is the issuer of an exempted 
security as defined in section 3(a)(12) of 
the Securities Exchange Act of 1934 (15 
U.S.C. 78c(a)(12)) (other than any mu-
nicipal security as defined in section 
3(a)(29) of the Securities Exchange Act 
of 1934 (15 U.S.C. 78c(a)(29))); 

(6) The reference entity included in 
the index is a government of a foreign 
country or a political subdivision of a 
foreign country; 

(7) If the reference entity included in 
the index is an issuing entity of an 
asset-backed security as defined in sec-
tion 3(a)(77) of the Securities Exchange 
Act of 1934 (15 U.S.C. 78c(a)(77)), such 
asset-backed security was issued in a 
transaction registered under the Secu-
rities Act of 1933 (15 U.S.C. 77a et seq.) 
and has publicly available distribution 
reports; and 

(8) For a credit default swap entered 
into solely between eligible contract 
participants as defined in section 1a(18) 
of the Commodity Exchange Act: 

(i) The reference entity included in 
the index (other than a reference enti-
ty included in the index that is an 
issuing entity of an asset-backed secu-
rity as defined in section 3(a)(77) of the 
Securities Exchange Act of 1934 (15 
U.S.C. 78c(a)(77))) makes available to 
the public or otherwise makes avail-
able to such eligible contract partici-
pant information about the reference 
entity included in the index pursuant 

to rule 144A(d)(4) under the Securities 
Act of 1933 (17 CFR 230.144A(d)(4)); 

(ii) Financial information about the 
reference entity included in the index 
(other than a reference entity included 
in the index that is an issuing entity of 
an asset-backed security as defined in 
section 3(a)(77) of the Securities Ex-
change Act of 1934 (15 U.S.C. 78c(a)(77))) 
is otherwise publicly available; or 

(iii) In the case of a reference entity 
included in the index that is an issuing 
entity of an asset-backed security as 
defined in section 3(a)(77) of the Securi-
ties Exchange Act of 1934 (15 U.S.C. 
78c(a)(77)), information of the type and 
level included in publicly available dis-
tribution reports for similar asset- 
backed securities is publicly available 
about both the reference entity in-
cluded in the index and such asset- 
backed security; and 

(ii)(A) The index is not composed 
solely of reference entities that are 
issuers of exempted securities as de-
fined in section 3(a)(12) of the Securi-
ties Exchange Act of 1934 (15 U.S.C. 
78c(a)(12)), as in effect on the date of 
enactment of the Futures Trading Act 
of 1982 (other than any municipal secu-
rity as defined in section 3(a)(29) of the 
Securities Exchange Act of 1934 (15 
U.S.C. 78c(a)(29))), as in effect on the 
date of enactment of the Futures Trad-
ing Act of 1982; and 

(B) Without taking into account any 
portion of the index composed of ref-
erence entities that are issuers of ex-
empted securities as defined in section 
3(a)(12) of the Securities Exchange Act 
of 1934 (15 U.S.C. 78c(a)(12)), as in effect 
on the date of enactment of the Fu-
tures Trading Act of 1982 (other than 
any municipal security as defined in 
section 3(a)(29) of the Securities Ex-
change Act of 1934 (15 U.S.C. 
78c(a)(29))), the remaining portion of 
the index would be within the term 
‘‘issuer of securities in a narrow-based 
security index’’ under paragraph 
(zzz)(1)(i) of this section. 

(2) Paragraph (zzz)(1)(i)(D) of this sec-
tion will not apply with respect to a 
reference entity included in the index 
if: 

(i) The effective notional amounts al-
located to such reference entity com-
prise less than five percent of the 
index’s weighting; and 
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(ii) The effective notional amounts 
allocated to reference entities included 
in the index that satisfy paragraph 
(zzz)(1)(i)(D) of this section comprise at 
least 80 percent of the index’s 
weighting. 

(3) For purposes of this paragraph 
(zzz): 

(i) A reference entity included in the 
index is affiliated with another ref-
erence entity included in the index (for 
purposes of paragraph (zzz)(3)(iv) of 
this section) or another entity (for pur-
poses of paragraph (zzz)(3)(v) of this 
section) if it controls, is controlled by, 
or is under common control with, that 
other reference entity included in the 
index or other entity, as applicable; 
provided that each reference entity in-
cluded in the index that is an issuing 
entity of an asset-backed security as 
defined in section 3(a)(77) of the Securi-
ties Exchange Act of 1934 (15 U.S.C. 
78c(a)(77)) will not be considered affili-
ated with any other reference entity 
included in the index or any other enti-
ty that is an issuing entity of an asset- 
backed security. 

(ii) Control for purposes of this sec-
tion means ownership of more than 50 
percent of the equity of a reference en-
tity included in the index (for purposes 
of paragraph (zzz)(3)(iv) of this section) 
or another entity (for purposes of para-
graph (zzz)(3)(v) of this section), or the 
ability to direct the voting of more 
than 50 percent of the voting equity of 
a reference entity included in the index 
(for purposes of paragraph (zzz)(3)(iv) of 
this section) or another entity (for pur-
poses of paragraph (zzz)(3)(v) of this 
section). 

(iii) In identifying a reference entity 
included in the index for purposes of 
this section, the term reference entity 
includes: 

(A) An issuer of securities; 
(B) An issuer of securities that is an 

issuing entity of an asset-backed secu-
rity as defined in section 3(a)(77) of the 
Securities Exchange Act of 1934 (15 
U.S.C. 78c(a)(77)); and 

(C) An issuer of securities that is a 
borrower with respect to any loan iden-
tified in an index of borrowers or loans. 

(iv) For purposes of calculating the 
thresholds in paragraphs (zzz)(1)(i)(A) 
through (1)(i)(C) of this section, the 
term reference entity included in the 

index includes a single reference entity 
included in the index or a group of af-
filiated reference entities included in 
the index as determined in accordance 
with paragraph (zzz)(3)(i) of this sec-
tion (with each reference entity in-
cluded in the index that is an issuing 
entity of an asset-backed security as 
defined in section 3(a)(77) of the Act (15 
U.S.C. 78c(a)(77)) being considered a 
separate reference entity included in 
the index). 

(v) For purposes of determining 
whether one of the criterion in either 
paragraphs (zzz)(1)(i)(D)(1) through 
(zzz)(1)(i)(D)(4) of this section or para-
graphs (zzz)(1)(iv)(D)(8)(i) and 
(a)(1)(iv)(D)(8)(ii) of this section is met, 
the term reference entity included in 
the index includes a single reference 
entity included in the index or a group 
of affiliated entities as determined in 
accordance with paragraph (zzz)(3)(i) of 
this section (with each issuing entity 
of an asset-backed security as defined 
in section 3(a)(77) of the Act (15 U.S.C. 
78c(a)(77)) being considered a separate 
entity). 

(aaaa) Meaning of ‘‘narrow-based se-
curity index’’ as used in the definition 
of ‘‘security-based swap’’ as applied to 
index credit default swaps. 

(1) Notwithstanding paragraph 
(yyy)(1) of this section, and solely for 
purposes of determining whether a 
credit default swap is a security-based 
swap under the definition of ‘‘security- 
based swap’’ in section 3(a)(68)(A)(ii)(I) 
of the Securities Exchange Act of 1934 
(15 U.S.C. 78c(a)(68)(A)(ii)(I), as incor-
porated in section 1a(42) of the Com-
modity Exchange Act, the term nar-
row-based security index means an 
index in which: 

(i)(A) The index is composed of nine 
or fewer securities or securities that 
are issued by nine or fewer non-affili-
ated issuers, provided that a security 
shall not be deemed a component of the 
index for purposes of this section un-
less: 

(1) A credit event with respect to the 
issuer of such security or a credit event 
with respect to such security would re-
sult in a payment by the credit protec-
tion seller to the credit protection 
buyer under the credit default swap 
based on the related notional amount 
allocated to such security; or 
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(2) The fact of such credit event or 
the calculation in accordance with 
paragraph (aaaa)(1)(i)(A)(1) of this sec-
tion of the amount owed with respect 
to such credit event is taken into ac-
count in determining whether to make 
any future payments under the credit 
default swap with respect to any future 
credit events; 

(B) The effective notional amount al-
located to the securities of any issuer 
included in the index comprises more 
than 30 percent of the index’s 
weighting; 

(C) The effective notional amount al-
located to the securities of any five 
non-affiliated issuers included in the 
index comprises more than 60 percent 
of the index’s weighting; or 

(D) Except as provided in paragraph 
(aaaa)(2) of this section, for each secu-
rity included in the index, none of the 
criteria in paragraphs (aaaa)(1)(i)(D)(1) 
through (8) is satisfied: 

(1) The issuer of the security included 
in the index is required to file reports 
pursuant to section 13 or section 15(d) 
of the Securities Exchange Act of 1934 
(15 U.S.C. 78m or 78o(d)); 

(2) The issuer of the security included 
in the index is eligible to rely on the 
exemption provided in rule 12g3–2(b) 
under the Securities Exchange Act of 
1934 (17 CFR 240.12g3–2(b)); 

(3) The issuer of the security included 
in the index has a worldwide market 
value of its outstanding common eq-
uity held by non-affiliates of $700 mil-
lion or more; 

(4) The issuer of the security included 
in the index (other than an issuer of 
the security that is an issuing entity of 
an asset-backed security as defined in 
section 3(a)(77) of the Securities Ex-
change Act of 1934 (15 U.S.C. 78c(a)(77))) 
has outstanding notes, bonds, deben-
tures, loans or evidences of indebted-
ness (other than revolving credit facili-
ties) having a total remaining prin-
cipal amount of at least $1 billion; 

(5) The security included in the index 
is an exempted security as defined in 
section 3(a)(12) of the Securities Ex-
change Act of 1934 (15 U.S.C. 78c(a)(12)) 
(other than any municipal security as 
defined in section 3(a)(29) of the Securi-
ties Exchange Act of 1934 (15 U.S.C. 
78c(a)(29))); 

(6) The issuer of the security included 
in the index is a government of a for-
eign country or a political subdivision 
of a foreign country; 

(7) If the security included in the 
index is an asset-backed security as de-
fined in section 3(a)(77) of the Securi-
ties Exchange Act of 1934 (15 U.S.C. 
78c(a)(77)), the security was issued in a 
transaction registered under the Secu-
rities Act of 1933 (15 U.S.C. 77a et seq.) 
and has publicly available distribution 
reports; and 

(8) For a credit default swap entered 
into solely between eligible contract 
participants as defined in section 1a(18) 
of the Commodity Exchange Act: 

(i) The issuer of the security included 
in the index (other than an issuer of 
the security that is an issuing entity of 
an asset-backed security as defined in 
section 3(a)(77) of the Securities Ex-
change Act of 1934 (15 U.S.C. 78c(a)(77))) 
makes available to the public or other-
wise makes available to such eligible 
contract participant information about 
such issuer pursuant to rule 144A(d)(4) 
of the Securities Act of 1933 (17 CFR 
230.144A(d)(4)); 

(ii) Financial information about the 
issuer of the security included in the 
index (other than an issuer of the secu-
rity that is an issuing entity of an 
asset-backed security as defined in sec-
tion 3(a)(77) of the Securities Exchange 
Act of 1934 (15 U.S.C. 78c(a)(77))) is oth-
erwise publicly available; or 

(iii) In the case of an asset-backed se-
curity as defined in section 3(a)(77) of 
the Securities Exchange Act of 1934 (15 
U.S.C. 78c(a)(77)), information of the 
type and level included in public dis-
tribution reports for similar asset- 
backed securities is publicly available 
about both the issuing entity and such 
asset-backed security; and 

(ii)(A) The index is not composed 
solely of exempted securities as defined 
in section 3(a)(12) of the Securities Ex-
change Act of 1934 (15 U.S.C. 78c(a)(12)), 
as in effect on the date of enactment of 
the Futures Trading Act of 1982 (other 
than any municipal security as defined 
in section 3(a)(29) of the Securities Ex-
change Act of 1934 (15 U.S.C. 
78c(a)(29))), as in effect on the date of 
enactment of the Futures Trading Act 
of 1982; and 
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(B) Without taking into account any 
portion of the index composed of ex-
empted securities as defined in section 
3(a)(12) of the Securities Exchange Act 
of 1934 (15 U.S.C. 78c(a)(12)), as in effect 
on the date of enactment of the Fu-
tures Trading Act of 1982 (other than 
any municipal security as defined in 
section 3(a)(29) of the Securities Ex-
change Act of 1934 (15 U.S.C. 
78c(a)(29))), the remaining portion of 
the index would be within the term 
‘‘narrow-based security index’’ under 
paragraph (aaaa)(1)(i) of this section. 

(2) Paragraph (aaaa)(1)(i)(D) of this 
section will not apply with respect to 
securities of an issuer included in the 
index if: 

(i) The effective notional amounts al-
located to all securities of such issuer 
included in the index comprise less 
than five percent of the index’s 
weighting; and 

(ii) The securities that satisfy para-
graph (aaaa)(1)(i)(D) of this section 
comprise at least 80 percent of the 
index’s weighting. 

(3) For purposes of this paragraph 
(aaaa): 

(i) An issuer of securities included in 
the index is affiliated with another 
issuer of securities included in the 
index (for purposes of paragraph 
(aaaa)(3)(iv) of this section) or another 
entity (for purposes of paragraph 
(aaaa)(3)(v) of this section) if it con-
trols, is controlled by, or is under com-
mon control with, that other issuer or 
other entity, as applicable; provided 
that each issuer of securities included 
in the index that is an issuing entity of 
an asset-backed security as defined in 
section 3(a)(77) of the Securities Ex-
change Act of 1934 (15 U.S.C. 78c(a)(77)) 
will not be considered affiliated with 
any other issuer of securities included 
in the index or any other entity that is 
an issuing entity of an asset-backed se-
curity. 

(ii) Control for purposes of this sec-
tion means ownership of more than 50 
percent of the equity of an issuer of se-
curities included in the index (for pur-
poses of paragraph (aaaa)(3)(iv) of this 
section) or another entity (for purposes 
of paragraph (aaaa)(3)(v) of this sec-
tion), or the ability to direct the vot-
ing of more than 50 percent of the vot-
ing equity an issuer of securities in-

cluded in the index (for purposes of 
paragraph (aaaa)(3)(iv) of this section) 
or another entity (for purposes of para-
graph (aaaa)(3)(v) of this section). 

(iii) In identifying an issuer of securi-
ties included in the index for purposes 
of this section, the term issuer in-
cludes: 

(A) An issuer of securities; and 
(B) An issuer of securities that is an 

issuing entity of an asset-backed secu-
rity as defined in section 3(a)(77) of the 
Securities Exchange Act of 1934 (15 
U.S.C. 78c(a)(77)). 

(iv) For purposes of calculating the 
thresholds in paragraphs (zzz)(1)(i)(A) 
through (1)(i)(C) of this section, the 
term issuer of the security included in 
the index includes a single issuer of se-
curities included in the index or a 
group of affiliated issuers of securities 
included in the index as determined in 
accordance with paragraph (aaaa)(3)(i) 
of this section (with each issuer of se-
curities included in the index that is an 
issuing entity of an asset-backed secu-
rity as defined in section 3(a)(77) of the 
Securities Exchange Act of 1934 (15 
U.S.C. 78c(a)(77)) being considered a 
separate issuer of securities included in 
the index). 

(v) For purposes of determining 
whether one of the criterion in either 
paragraphs (aaaa)(1)(i)(D)(1) through 
(aaaa)(1)(i)(D)(4) of this section or 
paragraphs (aaaa)(1)(iv)(D)(8)(i) and 
(aaaa)(1)(iv)(D)(8)(ii) of this section is 
met, the term issuer of the security in-
cluded in the index includes a single 
issuer of securities included in the 
index or a group of affiliated entities 
as determined in accordance with para-
graph (aaaa)(3)(i) of this section (with 
each issuing entity of an asset-backed 
security as defined in section 3(a)(77) of 
the Act (15 U.S.C. 78c(a)(77)) being con-
sidered a separate entity). 

(bbbb) Futures contracts on certain 
foreign sovereign debt. The term secu-
rity-based swap as used in section 
3(a)(68) of the Securities Exchange Act 
of 1934 (15 U.S.C. 78c(a)(68)), as incor-
porated in section 1a(42) of the Com-
modity Exchange Act, does not include 
an agreement, contract, or transaction 
that is based on or references a quali-
fying foreign futures contract (as de-
fined in rule 3a12–8 under the Securi-
ties Exchange Act of 1934 (17 CFR 
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240.3a12–8)) on the debt securities of 
any one or more of the foreign govern-
ments enumerated in rule 3a12–8 under 
the Securities Exchange Act of 1934 (17 
CFR 240.3a12–8), provided that such 
agreement, contract, or transaction 
satisfies the following conditions: 

(1) The futures contract that the 
agreement, contract, or transaction 
references or upon which the agree-
ment, contract, or transaction is based 
is a qualifying foreign futures contract 
that satisfies the conditions of rule 
3a12–8 under the Securities Exchange 
Act of 1934 (17 CFR 240.3a12–8) applica-
ble to qualifying foreign futures con-
tracts; 

(2) The agreement, contract, or 
transaction is traded on or through a 
board of trade (as defined in the Com-
modity Exchange Act); 

(3) The debt securities upon which 
the qualifying foreign futures contract 
is based or referenced and any security 
used to determine the cash settlement 
amount pursuant to paragraph 
(bbbb)(4) of this section were not reg-
istered under the Securities Act of 1933 
(15 U.S.C. 77 et seq.) or the subject of 
any American depositary receipt reg-
istered under the Securities Act of 1933; 

(4) The agreement, contract, or 
transaction may only be cash settled; 
and 

(5) The agreement, contract or trans-
action is not entered into by the issuer 
of the debt securities upon which the 
qualifying foreign futures contract is 
based or referenced (including any se-
curity used to determine the cash pay-
ment due on settlement of such agree-
ment, contract or transaction), an af-
filiate (as defined in the Securities Act 
of 1933 (15 U.S.C. 77 et seq.) and the 
rules and regulations thereunder) of 
the issuer, or an underwriter of such 
issuer’s debt securities. 

(cccc) Cleared Swaps Customer. This 
term has the meaning provided in § 22.1 
of this chapter. 

(dddd) Cleared Swaps Customer Ac-
count. This term has the meaning pro-
vided in § 22.1 of this chapter. 

(eeee) Cleared Swaps Customer Collat-
eral. This term has the meaning pro-
vided in § 22.1 of this chapter. 

(ffff) Confirmation. When used in ref-
erence to a futures commission mer-
chant, introducing broker, or com-

modity trading advisor, this term 
means documentation (electronic or 
otherwise) that memorializes specified 
terms of a transaction executed on be-
half of a customer. When used in ref-
erence to a swap dealer or major swap 
participant, this term has the meaning 
set forth in § 23.500 of this chapter. 

(gggg) Customer Account. This term 
references both a Cleared Swaps Cus-
tomer Account and a Futures Account, 
as defined by paragraphs (dddd) and 
(vv) of this section. 

(hhhh) Electronic trading facility. This 
term means a trading facility that— 

(1) Operates by means of an elec-
tronic or telecommunications network; 
and 

(2) Maintains an automated audit 
trail of bids, offers, and the matching 
of orders or the execution of trans-
actions on the facility. 

(iiii) Futures customer. This term 
means any person who uses a futures 
commission merchant, introducing 
broker, commodity trading advisor, or 
commodity pool operator as an agent 
in connection with trading in any con-
tract for the purchase of sale of a com-
modity for future delivery or any op-
tion on such contract; Provided, how-
ever, an owner or holder of a propri-
etary account as defined in paragraph 
(y) of this section shall not be deemed 
to be a futures customer within the 
meaning of sections 4d(a) and 4d(b) of 
the Act, the regulations that imple-
ment sections 4d and 4f of the Act and 
§ 1.35, and such an owner or holder of 
such a proprietary account shall other-
wise be deemed to be a futures cus-
tomer within the meaning of the Act 
and §§ 1.37 and 1.46 and all other sec-
tions of these rules, regulations, and 
orders which do not implement sec-
tions 4d and 4f of the Act. 

(jjjj) Futures customer funds. This 
term means all money, securities, and 
property received by a futures commis-
sion merchant or by a derivatives 
clearing organization from, for, or on 
behalf of, futures customers: 

(1) To margin, guarantee, or secure 
contracts for future delivery on or sub-
ject to the rules of a contract market 
or derivatives clearing organization, as 
the case may be, and all money accru-
ing to such futures customers as the 
result of such contracts; and 
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(2) In connection with a commodity 
option transaction on or subject to the 
rules of a contract market, or deriva-
tives clearing organization, as the case 
may be: 

(i) To be used as a premium for the 
purchase of a commodity option trans-
action for a futures customer; 

(ii) As a premium payable to a fu-
tures customer; 

(iii) To guarantee or secure perform-
ance of a commodity option by a fu-
tures customer; or 

(iv) Representing accruals (including, 
for purchasers of a commodity option 
for which the full premium has been 
paid, the market value of such com-
modity option) to a futures customer. 

(3) Notwithstanding paragraphs (1) 
and (2) of this definition, the term ‘‘fu-
tures customer funds’’ shall exclude 
money, securities or property held to 
margin, guarantee or secure security 
futures products held in a securities ac-
count, and all money accruing as the 
result of such security futures prod-
ucts. 

(kkkk) Order. This term means an in-
struction or authorization provided by 
a customer to a futures commission 
merchant, introducing broker or com-
modity trading advisor regarding trad-
ing in a commodity interest on behalf 
of the customer. 

(llll) Organized exchange. This term 
means a trading facility that— 

(1) Permits trading— 
(i) By or on behalf of a person that is 

not an eligible contract participant; or 
(ii) By persons other than on a prin-

cipal-to-principal basis; or 
(2) Has adopted (directly or through 

another nongovernmental entity) rules 
that— 

(i) Govern the conduct of partici-
pants, other than rules that govern the 
submission of orders or execution of 
transactions on the trading facility; 
and 

(ii) Include disciplinary sanctions 
other than the exclusion of partici-
pants from trading. 

(mmmm) Prudential regulator. This 
term has the meaning given to the 
term in section 1a(39) of the Com-
modity Exchange Act and includes the 
Board of Governors of the Federal Re-
serve System, the Office of the Comp-
troller of the Currency, the Federal De-

posit Insurance Corporation, the Farm 
Credit Administration, and the Federal 
Housing Finance Agency, as applicable 
to the swap dealer or major swap par-
ticipant. The term also includes the 
Federal Deposit Insurance Corporation, 
with respect to any financial company 
as defined in section 201 of the Dodd- 
Frank Wall Street Reform and Con-
sumer Protection Act or any insured 
depository institution under the Fed-
eral Deposit Insurance Act, and with 
respect to each affiliate of any such 
company or institution. 

(nnnn) Registered entity. This term 
means: 

(1) A board of trade designated as a 
contract market under section 5 of the 
Act; 

(2) A derivatives clearing organiza-
tion registered under section 5b of the 
Act; 

(3) A board of trade designated as a 
contract market under section 5f of the 
Act; 

(4) A swap execution facility reg-
istered under section 5h of the Act; 

(5) A swap data repository registered 
under section 21 of the Act; and 

(6) With respect to a contract that 
the Commission determines is a signifi-
cant price discovery contract, any elec-
tronic trading facility on which the 
contract is executed or traded. 

(oooo) Registrant. This term means: a 
commodity pool operator; commodity 
trading advisor; futures commission 
merchant; introducing broker; leverage 
transaction merchant; floor broker; 
floor trader; major swap participant; 
retail foreign exchange dealer; or swap 
dealer that is subject to these regula-
tions; or an associated person of any of 
the foregoing other than an associated 
person of a swap dealer or major swap 
participant. 

(pppp) Retail forex customer. This term 
means a person, other than an eligible 
contract participant as defined in sec-
tion 1a(18) of the Act, acting on its own 
behalf and trading in any account, 
agreement, contract or transaction de-
scribed in section 2(c)(2)(B) or 2(c)(2)(C) 
of the Act. 

(qqqq) Swap data repository. This term 
means any person that collects and 
maintains information or records with 
respect to transactions or positions in, 
or the terms and conditions of, swaps 
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entered into by third parties for the 
purpose of providing a centralized rec-
ordkeeping facility for swaps. 

(rrrr) Swap execution facility. This 
term means a trading system or plat-
form in which multiple participants 
have the ability to execute or trade 
swaps by accepting bids and offers 
made by multiple participants in the 
facility or system, through any means 
of interstate commerce, including any 
trading facility, that— 

(1) Facilitates the execution of swaps 
between persons; and 

(2) Is not a designated contract mar-
ket. 

(ssss) Trading facility. This term has 
the meaning set forth in section 1a(51) 
of the Act. 

[41 FR 3194, Jan. 21, 1976] 

EDITORIAL NOTE: For FEDERAL REGISTER ci-
tations affecting § 1.3, see the List of CFR 
Sections Affected, which appears in the 
Finding Aids section of the printed volume 
and at www.fdsys.gov. 

§ 1.4 Electronic signatures, acknowl-
edgments and verifications. 

For purposes of complying with any 
provision in the Commodity Exchange 
Act or the rules or regulations in this 
Chapter I that requires a swap trans-
action to be acknowledged by a swap 
dealer or major swap participant or a 
document to be signed or verified by a 
customer of a futures commission mer-
chant or introducing broker, a retail 
forex customer of a retail foreign ex-
change dealer or futures commission 
merchant, a pool participant or a cli-
ent of a commodity trading advisor, or 
a counterparty of a swap dealer or 
major swap participant, an electronic 
signature executed by the customer, 
retail forex customer, participant, cli-
ent, counterparty, swap dealer, or 
major swap participant will be suffi-
cient, if the futures commission mer-
chant, retail foreign exchange dealer, 
introducing broker, commodity pool 
operator, commodity trading advisor, 
swap dealer, or major swap participant 
elects generally to accept electronic 
signatures, acknowledgments or 
verifications or another Commission 
rule permits the use of electronic sig-
natures for the purposes listed above; 
Provided, however, That the electronic 
signature must comply with applicable 

Federal laws and other Commission 
rules; And, Provided further, That the 
futures commission merchant, retail 
foreign exchange dealer, introducing 
broker, commodity pool operator, com-
modity trading advisor, swap dealer, or 
major swap participant must adopt and 
use reasonable safeguards regarding 
the use of electronic signatures, includ-
ing at a minimum safeguards employed 
to prevent alteration of the electronic 
record with which the electronic signa-
ture is associated, after such record 
has been electronically signed. 

[77 FR 66320, Nov. 2, 2012] 

§ 1.6 Anti-evasion. 
(a) It shall be unlawful to conduct ac-

tivities outside the United States, in-
cluding entering into agreements, con-
tracts, and transactions and struc-
turing entities, to willfully evade or at-
tempt to evade any provision of the 
Commodity Exchange Act as enacted 
by Subtitle A of the Wall Street Trans-
parency and Accountability Act of 2010 
or the rules, regulations, and orders of 
the Commission promulgated there-
under (Subtitle A). 

(b) The form, label, and written docu-
mentation of an agreement, contract, 
or transaction, or an entity, shall not 
be dispositive in determining whether 
the agreement, contract, or trans-
action, or entity, has been entered into 
or structured to willfully evade as pro-
vided in paragraph (a) of this section. 

(c) An activity conducted outside the 
United States to evade as provided in 
paragraph (a) of this section shall be 
subject to the provisions of Subtitle A. 

(d) Notwithstanding the foregoing, no 
agreement, contract, or transaction 
structured as a security (including a 
security-based swap) under the securi-
ties laws (as defined in section 3(a)(47) 
of the Securities Exchange Act of 1934 
(15 U.S.C. 78c(a)(47))) shall be deemed a 
swap pursuant to this section. 

[77 FR 48354, Aug. 13, 2012] 

§ 1.7 Books and records requirements 
for security-based swap agree-
ments. 

(a) A person registered as a swap data 
repository under section 21 of the Com-
modity Exchange Act and the rules and 
regulations thereunder: 

VerDate Sep<11>2014 19:00 May 10, 2017 Jkt 241057 PO 00000 Frm 00048 Fmt 8010 Sfmt 8010 Q:\17\17V1.TXT 31lp
ow

el
l o

n 
D

S
K

54
D

X
V

N
1O

F
R

 w
ith

 $
$_

JO
B



39 

Commodity Futures Trading Commission § 1.8 

(1) Shall not be required to keep and 
maintain additional books and records 
regarding security-based swap agree-
ments other than the books and 
records regarding swaps required to be 
kept and maintained pursuant to sec-
tion 21 of the Commodity Exchange 
Act and the rules and regulations 
thereunder; and 

(2) Shall not be required to collect 
and maintain additional data regarding 
security-based swap agreements other 
than the data regarding swaps required 
to be collected and maintained by such 
persons pursuant to section 21 of the 
Commodity Exchange Act and the 
rules and regulations thereunder. 

(b) A person shall not be required to 
keep and maintain additional books 
and records, including daily trading 
records, regarding security-based swap 
agreements other than the books and 
records regarding swaps required to be 
kept and maintained by such persons 
pursuant to section 4s of the Com-
modity Exchange Act and the rules and 
regulations thereunder if such person 
is registered as: 

(1) A swap dealer under section 
4s(a)(1) of the Commodity Exchange 
Act and the rules and regulations 
thereunder; 

(2) A major swap participant under 
section 4s(a)(2) of the Commodity Ex-
change Act and the rules and regula-
tions thereunder; 

(3) A security-based swap dealer 
under section 15F(a)(1) of the Securi-
ties Exchange Act of 1934 (15 U.S.C. 78o- 
10(a)(1)) and the rules and regulations 
thereunder; or 

(4) a major security-based swap par-
ticipant under section 15F(a)(2) of the 
Securities Exchange Act of 1934 (15 
U.S.C. 78o-10(a)(2)) and the rules and 
regulations thereunder. 

(c) The term security-based swap 
agreement has the meaning set forth in 
section 1a(47)(A)(v) of the Commodity 
Exchange Act. 

[77 FR 48354, Aug. 13, 2012] 

§ 1.8 Requests for interpretation of 
swaps, security-based swaps, and 
mixed swaps. 

(a) In general. Any person may sub-
mit a request to the Commission and 
the Securities and Exchange Commis-
sion to provide a joint interpretation of 

whether a particular agreement, con-
tract, or transaction (or class thereof) 
is: 

(1) A swap, as that term is defined in 
section 1a(47) of the Commodity Ex-
change Act and the rules and regula-
tions promulgated thereunder; 

(2) A security-based swap, as that 
term is defined in section 1a(42) of the 
Commodity Exchange Act and the 
rules and regulations promulgated 
thereunder; or 

(3) A mixed swap, as that term is de-
fined in section 1a(47)(D) of the Com-
modity Exchange Act and the rules and 
regulations promulgated thereunder. 

(b) Request process. In making a re-
quest pursuant to paragraph (a) of this 
section, the requesting person must 
provide the Commission and the Secu-
rities and Exchange Commission with 
the following: 

(1) All material information regard-
ing the terms of the agreement, con-
tract, or transaction (or class thereof); 

(2) A statement of the economic char-
acteristics and purpose of the agree-
ment, contract, or transaction (or class 
thereof); 

(3) The requesting person’s deter-
mination as to whether the agreement, 
contract, or transaction (or class 
thereof) should be characterized as a 
swap, a security-based swap, or both, 
(i.e., a mixed swap), including the basis 
for such determination; and 

(4) Such other information as may be 
requested by the Commission or the 
Securities and Exchange Commission. 

(c) Request withdrawal. A person may 
withdraw a request made pursuant to 
paragraph (a) of this section at any 
time prior to the issuance of a joint in-
terpretation or joint proposed rule by 
the Commission and the Securities and 
Exchange Commission in response to 
the request; provided, however, that 
notwithstanding such withdrawal, the 
Commission and the Securities and Ex-
change Commission may provide a 
joint interpretation of whether the 
agreement, contract, or transaction (or 
class thereof) is a swap, a security- 
based swap, or both (i.e., a mixed swap). 

(d) Request by the Commission or the 
Securities and Exchange Commission. In 
the absence of a request for a joint in-
terpretation under paragraph (a) of 
this section: 
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(1) If the Commission or the Securi-
ties and Exchange Commission receives 
a proposal to list, trade, or clear an 
agreement, contract, or transaction (or 
class thereof) that raises questions as 
to the appropriate characterization of 
such agreement, contract, or trans-
action (or class thereof) as a swap, a se-
curity-based swap, or both (i.e., a 
mixed swap), the Commission or the 
Securities and Exchange Commission, 
as applicable, promptly shall notify the 
other of the agreement, contract, or 
transaction (or class thereof); and 

(2) The Commission or the Securities 
and Exchange Commission, or their 
Chairmen jointly, may submit a re-
quest for a joint interpretation as de-
scribed in paragraph (a) of this section; 
such submission shall be made pursu-
ant to paragraph (b) of this section, 
and may be withdrawn pursuant to 
paragraph (c) of this section. 

(e) Timeframe for joint interpretation. 
(1) If the Commission and the Securi-
ties and Exchange Commission deter-
mine to issue a joint interpretation as 
described in paragraph (a) of this sec-
tion, such joint interpretation shall be 
issued within 120 days after receipt of a 
complete submission requesting a joint 
interpretation under paragraph (a) or 
(d) of this section. 

(2) The Commission and the Securi-
ties and Exchange Commission shall 
consult with the Board of Governors of 
the Federal Reserve System prior to 
issuing any joint interpretation as de-
scribed in paragraph (a) of this section. 

(3) If the Commission and the Securi-
ties and Exchange Commission seek 
public comment with respect to a joint 
interpretation regarding an agreement, 
contract, or transaction (or class 
thereof), the 120-day period described in 
paragraph (e)(1) of this section shall be 
stayed during the pendency of the com-
ment period, but shall recommence 
with the business day after the public 
comment period ends. 

(4) Nothing in this section shall re-
quire the Commission and the Securi-
ties and Exchange Commission to issue 
any joint interpretation. 

(5) If the Commission and the Securi-
ties and Exchange Commission do not 
issue a joint interpretation within the 
time period described in paragraph 
(e)(1) or (e)(3) of this section, each of 

the Commission and the Securities and 
Exchange Commission shall publicly 
provide the reasons for not issuing 
such a joint interpretation within the 
applicable timeframes. 

(f) Joint proposed rule. (1) Rather than 
issue a joint interpretation pursuant to 
paragraph (a) of this section, the Com-
mission and the Securities and Ex-
change Commission may issue a joint 
proposed rule, in consultation with the 
Board of Governors of the Federal Re-
serve System, to further define one or 
more of the terms swap, security-based 
swap, or mixed swap. 

(2) A joint proposed rule described in 
paragraph (f)(1) of this section shall be 
issued within the timeframe for issuing 
a joint interpretation set forth in para-
graph (e) of this section. 

[77 FR 48354, Aug. 13, 2012] 

§ 1.9 Regulation of mixed swaps. 

(a) In general. The term mixed swap 
has the meaning set forth in section 
1a(47)(D) of the Commodity Exchange 
Act. 

(b) Regulation of bilateral uncleared 
mixed swaps entered into by dually-reg-
istered dealers or major participants. A 
mixed swap that is neither executed on 
nor subject to the rules of a designated 
contract market, national securities 
exchange, swap execution facility, se-
curity-based swap execution facility, or 
foreign board of trade; that will not be 
submitted to a derivatives clearing or-
ganization or registered or exempt 
clearing agency to be cleared; and 
where at least one party is registered 
with the Commission as a swap dealer 
or major swap participant and also 
with the Securities and Exchange Com-
mission as a security-based swap dealer 
or major security-based swap partici-
pant, shall be subject to: 

(1) The following provisions of the 
Commodity Exchange Act, and the 
rules and regulations promulgated 
thereunder: 

(i) Examinations and information 
sharing: sections 4s(f) and 8 of the Com-
modity Exchange Act; 

(ii) Enforcement: sections 2(a)(1)(B), 
4(b), 4b, 4c, 4s(h)(1)(A), 4s(h)(4)(A), 6(c), 
6(d), 6c, 6d, 9, 13(a), 13(b), and 23 of the 
Commodity Exchange Act; 
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(iii) Reporting to a swap data reposi-
tory: section 4r of the Commodity Ex-
change Act; 

(iv) Real-time reporting: section 
2(a)(13) of the Commodity Exchange 
Act; 

(v) Capital: section 4s(e) of the Com-
modity Exchange Act; and 

(vi) Position Limits: section 4a of the 
Commodity Exchange Act; and 

(2) The provisions of the Federal se-
curities laws, as defined in section 
3(a)(47) of the Securities Exchange Act 
of 1934 (15 U.S.C. 78c(a)(47)), and the 
rules and regulations promulgated 
thereunder. 

(c) Process for determining regulatory 
treatment for other mixed swaps—(1) In 
general. Any person who desires or in-
tends to list, trade, or clear a mixed 
swap (or class thereof) that is not sub-
ject to paragraph (b) of this section 
may request the Commission and the 
Securities and Exchange Commission 
to issue a joint order permitting the re-
questing person (and any other person 
or persons that subsequently lists, 
trades, or clears that mixed swap) to 
comply, as to parallel provisions only, 
with specified parallel provisions of ei-
ther the Commodity Exchange Act or 
the Securities Exchange Act of 1934 (15 
U.S.C. 78a et seq.), and the rules and 
regulations thereunder (collectively, 
specified parallel provisions), instead of 
being required to comply with parallel 
provisions of both the Commodity Ex-
change Act and the Securities Ex-
change Act of 1934. For purposes of this 
paragraph (c), parallel provisions means 
comparable provisions of the Com-
modity Exchange Act and the Securi-
ties Exchange Act of 1934 that were 
added or amended by the Wall Street 
Transparency and Accountability Act 
of 2010 with respect to swaps and secu-
rity-based swaps, and the rules and reg-
ulations thereunder. 

(2) Request Process. A person submit-
ting a request pursuant to paragraph 
(c)(1) of this section must provide the 
Commission and the Securities and Ex-
change Commission with the following: 

(i) All material information regard-
ing the terms of the specified, or speci-
fied class of, mixed swap; 

(ii) The economic characteristics and 
purpose of the specified, or specified 
class of, mixed swap; 

(iii) The specified parallel provisions, 
and the reasons the person believes 
such specified parallel provisions would 
be appropriate for the mixed swap (or 
class thereof); and 

(iv) An analysis of: 
(A) The nature and purposes of the 

parallel provisions that are the subject 
of the request; 

(B) The comparability of such par-
allel provisions; 

(C) The extent of any conflicts or dif-
ferences between such parallel provi-
sions; and 

(D) Such other information as may 
be requested by the Commission or the 
Securities and Exchange Commission. 

(3) Request withdrawal. A person may 
withdraw a request made pursuant to 
paragraph (c)(1) of this section at any 
time prior to the issuance of a joint 
order under paragraph (c)(4) of this sec-
tion by the Commission and the Secu-
rities and Exchange Commission in re-
sponse to the request. 

(4) Issuance of orders. In response to a 
request under paragraph (c)(1) of this 
section, the Commission and the Secu-
rities and Exchange Commission, as 
necessary to carry out the purposes of 
the Wall Street Transparency and Ac-
countability Act of 2010, may issue a 
joint order, after notice and oppor-
tunity for comment, permitting the re-
questing person (and any other person 
or persons that subsequently lists, 
trades, or clears that mixed swap) to 
comply, as to parallel provisions only, 
with the specified parallel provisions 
(or another subset of the parallel provi-
sions that are the subject of the re-
quest, as the Commissions determine is 
appropriate), instead of being required 
to comply with parallel provisions of 
both the Commodity Exchange Act and 
the Securities Exchange Act of 1934. In 
determining the contents of such joint 
order, the Commission and the Securi-
ties and Exchange Commission may 
consider, among other things: 

(i) The nature and purposes of the 
parallel provisions that are the subject 
of the request; 

(ii) The comparability of such par-
allel provisions; and 

(iii) The extent of any conflicts or 
differences between such parallel provi-
sions. 
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(5) Timeframe. (i) If the Commission 
and the Securities and Exchange Com-
mission determine to issue a joint 
order as described in paragraph (c)(4) of 
this section, such joint order shall be 
issued within 120 days after receipt of a 
complete request for a joint order 
under paragraph (c)(1) of this section, 
which time period shall be stayed dur-
ing the pendency of the public com-
ment period provided for in paragraph 
(c)(4) of this section and shall recom-
mence with the business day after the 
public comment period ends. 

(ii) Nothing in this section shall re-
quire the Commission and the Securi-
ties and Exchange Commission to issue 
any joint order. 

(iii) If the Commission and the Secu-
rities and Exchange Commission do not 
issue a joint order within the time pe-
riod described in paragraph (c)(5)(i) of 
this section, each of the Commission 
and the Securities and Exchange Com-
mission shall publicly provide the rea-
sons for not issuing such a joint order 
within that timeframe. 

[77 FR 48354, Aug. 13, 2012] 

MINIMUM FINANCIAL AND RELATED 
REPORTING REQUIREMENTS 

§ 1.10 Financial reports of futures 
commission merchants and intro-
ducing brokers. 

(a) Application for registration. (1) Ex-
cept as otherwise provided, a futures 
commission merchant or an applicant 
for registration as a futures commis-
sion merchant, in order to satisfy any 
requirement in this part that it file a 
Form 1-FR, must file a Form 1-FR- 
FCM, and any reference in this part to 
Form 1-FR with respect to a futures 
commission merchant or applicant 
therefor shall be deemed to be a ref-
erence to Form 1-FR-FCM. Except as 
otherwise provided, an introducing 
broker or an applicant for registration 
as an introducing broker, in order to 
satisfy any requirement in this part 
that it file a Form 1-FR, must file a 
Form 1-FR-IB, and any reference in 
this part to Form 1-FR with respect to 
an introducing broker or applicant 
therefor shall be deemed to be a ref-
erence to Form 1-FR-IB. 

(2) (i) (A) Except as provided in para-
graphs (a)(3) and (h) of this section, 

each person who files an application for 
registration as a futures commission 
merchant and who is not so registered 
at the time of such filing, must, con-
currently with the filing of such appli-
cation, file either: 

(1) A Form 1-FR-FCM certified by an 
independent public accountant in ac-
cordance with § 1.16 as of a date not 
more than 45 days prior to the date on 
which such report is filed; or 

(2) A Form 1-FR-FCM as of a date not 
more than 17 business days prior to the 
date on which such report is filed and 
a Form 1-FR-FCM certified by an inde-
pendent public accountant in accord-
ance with § 1.16 as of a date not more 
than one year prior to the date on 
which such report is filed. 

(B) Each such person must include 
with such financial report a statement 
describing the source of his current as-
sets and representing that his capital 
has been contributed for the purpose of 
operating his business and will con-
tinue to be used for such purpose. 

(ii) (A) Except as provided in para-
graphs (a)(3) and (h) of this section, 
each person who files an application for 
registration as an introducing broker 
and who is not so registered at the 
time of such filing, must, concurrently 
with the filing of such application, file 
either: 

(1) A Form 1-FR-IB certified by an 
independent public accountant in ac-
cordance with § 1.16 as of a date not 
more than 45 days prior to the date on 
which such report is filed; 

(2) A Form 1-FR-IB as of a date not 
more than 17 business days prior to the 
date on which such report is filed and 
a Form 1-FR-IB certified by an inde-
pendent public accountant in accord-
ance with § 1.16 as of a date not more 
than one year prior to the date on 
which such report is filed; 

(3) A Form 1-FR-IB as of a date not 
more than 17 business days prior to the 
date on which such report is filed, Pro-
vided, however, that such applicant 
shall be subject to a review by the ap-
plicant’s designated self-regulatory or-
ganization within six months of reg-
istration; or 

(4) A guarantee agreement. 
(B) Each person filing in accordance 

with paragraphs (a)(2)(ii)(A) (1), (2) or 
(3) of this section must include with 
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such financial report a statement de-
scribing the source of his current as-
sets and representing that his capital 
has been contributed for the purpose of 
operating his business and will con-
tinue to be used for such purpose. 

(3)(i) The provisions of paragraph 
(a)(2) of this section do not apply to 
any person succeeding to and con-
tinuing the business of another futures 
commission merchant. Each such per-
son who files an application for reg-
istration as a futures commission mer-
chant and who is not so registered in 
that capacity at the time of such filing 
must file a Form 1-FR-FCM as of the 
first month end following the date on 
which his registration is approved. 
Such report must be filed with the Na-
tional Futures Association, the Com-
mission and the designated self-regu-
latory organization, if any, not more 
than 17 business days after the date for 
which the report is made. 

(ii) The provisions of paragraph (a)(2) 
of this section do not apply to any per-
son succeeding to and continuing the 
business of another introducing broker. 

(A) Each such person who succeeds to 
and continues the business of an intro-
ducing broker which was not operating 
pursuant to a guarantee agreement, or 
which was operating pursuant to a 
guarantee agreement and was also a se-
curities broker or dealer at the time of 
succession, who files an application for 
registration as an introducing broker, 
and who is not so registered in that ca-
pacity at the time of such filing, must 
file with the National Futures Associa-
tion either a guarantee agreement with 
his application for registration or a 
Form 1-FR-IB as of the first month end 
following the date on which his reg-
istration is approved. Such Form 1-FR- 
IB must be filed not more than 17 busi-
ness days after the date for which the 
report is made. 

(B) Each such person who succeeds to 
and continues the business of an intro-
ducing broker which was operating 
pursuant to a guarantee agreement and 
which was not also a securities broker 
or dealer at the time of succession, who 
files an application for registration as 
an introducing broker, and who is not 
so registered in that capacity at the 
time of such filing, must file with the 
National Futures Association either a 

guarantee agreement or a Form 1-FR- 
IB with his application for registra-
tion. If such person files a Form 1-FR- 
IB with his application for registra-
tion, such person must also file a Form 
1-FR-IB, certified by an independent 
public accountant, as of a date no later 
than the end of the month registration 
is granted. The Form 1-FR-IB certified 
by an independent public accountant 
must be filed with the National Fu-
tures Association not more than 45 
days after the date for which the report 
is made. 

(b) Filing of financial reports. (1)(i) Ex-
cept as provided in paragraphs (b)(3) 
and (h) of this section, each person reg-
istered as a futures commission mer-
chant must file a Form 1-FR-FCM as of 
the close of business each month. Each 
Form 1-FR-FCM must be filed no later 
than 17 business days after the date for 
which the report is made. 

(ii) In addition to the monthly finan-
cial reports required by paragraph 
(b)(1)(i) of this section, each person 
registered as a futures commission 
merchant must file a Form 1–FR–FCM 
as of the close of its fiscal year, which 
must be certified by an independent 
public accountant in accordance with 
§ 1.16, and must be filed no later than 60 
days after the close of the futures com-
mission merchant’s fiscal year: Pro-
vided, however, that a registrant which 
is registered with the Securities and 
Exchange Commission as a securities 
broker or dealer must file this report 
not later than the time permitted for 
filing an annual audit report under 
§ 240.17a–5(d)(5) of this title. 

(2)(i) Except as provided in para-
graphs (b)(3) and (h) of this section, and 
except for an introducing broker oper-
ating pursuant to a guarantee agree-
ment which is not also a securities 
broker or dealer, each person reg-
istered as an introducing broker must 
file a Form 1–FR–IB semiannually as of 
the middle and the close of each fiscal 
year. Each Form 1–FR–IB must be filed 
no later than 17 business days after the 
date for which the report is made. 

(ii)(A) In addition to the financial re-
ports required by paragraph (b)(2)(i) of 
this section, each person registered as 
an introducing broker must file a Form 
1–FR–IB as of the close of its fiscal 
year which must be certified by an 
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independent public accountant in ac-
cordance with § 1.16 no later than 90 
days after the close of each introducing 
broker’s fiscal year: Provided, however, 
that a registrant which is registered 
with the Securities and Exchange Com-
mission as a securities broker or dealer 
must file this report not later than the 
time permitted for filing an annual 
audit report under § 240.17a–5(d)(5) of 
this title. 

(B) If an introducing broker has filed 
previously a Form 1-FR-IB, certified by 
an independent public accountant in 
accordance with the provisions of para-
graphs (a)(2)(ii) or (j)(8) of this section 
and § 1.16 of this part, as of a date not 
more than one year prior to the close 
of such introducing broker’s fiscal 
year, it need not have certified by an 
independent public accountant the 
Form 1-FR-IB filed as of the intro-
ducing broker’s first fiscal year-end 
following the as of date of its initial 
certified Form 1-FR-IB. In such a case, 
the introducing broker’s Form 1-FR-IB 
filed as of the close of the second fiscal 
year-end following the as of date of its 
initial certified Form 1-FR-IB must 
cover the period of time between those 
two dates and must be certified by an 
independent public accountant in ac-
cordance with § 1.16 of this part. 

(3) The provisions of paragraphs (b)(1) 
and (b)(2) of this section may be met by 
any person registered as a futures com-
mission merchant or as an introducing 
broker who is a member of a designated 
self-regulatory organization and con-
forms to minimum financial standards 
and related reporting requirements set 
by such designated self-regulatory or-
ganization in its bylaws, rules, regula-
tions, or resolutions and approved by 
the Commission pursuant to Section 
4f(b) of the Act and § 1.52: Provided, 
however, That each such registrant 
shall promptly file with the Commis-
sion a true and exact copy of each fi-
nancial report which it files with such 
designated self-regulatory organiza-
tion. 

(4) Upon receiving written notice 
from any representative of the Na-
tional Futures Association, the Com-
mission or any self-regulatory organi-
zation of which it is a member, an ap-
plicant or registrant, except an appli-
cant for registration as an introducing 

broker which has filed concurrently 
with its application for registration a 
guarantee agreement and which is not 
also a securities broker or dealer, 
must, monthly or at such times as 
specified, furnish the National Futures 
Association, the Commission or the 
self-regulatory organization requesting 
such information a Form 1–FR or such 
other financial information as re-
quested by the National Futures Asso-
ciation, the Commission or the self- 
regulatory organization. Each such 
Form 1–FR or such other information 
must be furnished within the time pe-
riod specified in the written notice, and 
in accordance with the provisions of 
paragraph (c) of this section. 

(5) Each futures commission mer-
chant must file with the Commission 
the measure of the future commission 
merchant’s leverage as of the close of 
the business each month. For purpose 
of this section, the term ‘‘leverage’’ 
shall be defined by a registered futures 
association of which the futures com-
mission merchant is a member. The fu-
tures commission merchant is required 
to file the leverage information with 
the Commission within 17 business 
days of the close of the futures com-
mission merchant’s month end. 

(c) Where to file reports. (1) Form 1–FR 
filed by an introducing broker pursu-
ant to paragraph (b)(2) of this section 
need be filed only with, and will be con-
sidered filed when received by, the Na-
tional Futures Association. Other re-
ports or information provided for in 
this section will be considered filed 
when received by the Regional office of 
the Commission with jurisdiction over 
the state in which the registrant’s 
principal place of business is located 
(as set forth in § 140.02 of this chapter) 
and by the designated self-regulatory 
organization, if any; and reports or 
other information required to be filed 
by this section by an applicant for reg-
istration will be considered filed when 
received by the National Futures Asso-
ciation. Any report or information 
filed with the National Futures Asso-
ciation pursuant to this paragraph 
shall be deemed for all purposes to be 
filed with, and to be the official record 
of, the Commission. 
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(2)(i) All filings or other notices pre-
pared by a futures commission mer-
chant pursuant to this section must be 
submitted to the Commission in elec-
tronic form using a form of user au-
thentication assigned in accordance 
with procedures established by or ap-
proved by the Commission, and other-
wise in accordance with instructions 
issued by or approved by the Commis-
sion, if the futures commission mer-
chant or a designated self-regulatory 
organization has provided the Commis-
sion with the means necessary to read 
and to process the information con-
tained in such report. A Form 1–FR re-
quired to be certified by an inde-
pendent public accountant in accord-
ance with § 1.16 which is filed by a fu-
tures commission merchant must be 
filed electronically. 

(ii) Except as provided in paragraph 
(h) of this section, all filings or other 
notices or applications prepared by an 
introducing broker or applicant for 
registration as an introducing broker 
or futures commission merchant pursu-
ant to this section must be filed elec-
tronically in accordance with elec-
tronic filing procedures established by 
the National Futures Association. In 
the case of a Form 1–FR–IB that is re-
quired to be certified by an inde-
pendent public accountant in accord-
ance with § 1.16, a paper copy of any 
such filing with the original manually 
signed certification must be main-
tained by the introducing broker or ap-
plicant for registration as an intro-
ducing broker in accordance with § 1.31. 

(3) Any information required of a reg-
istrant by a self-regulatory organiza-
tion pursuant to paragraph (b)(4) of 
this section need be furnished only to 
such self-regulatory organization and 
the Commission, and any information 
required of an applicant by the Na-
tional Futures Association pursuant to 
paragraph (b)(4) of this section need be 
furnished only to the National Futures 
Association and the Commission. 

(4) Any guarantee agreement entered 
into between a futures commission 
merchant and an introducing broker in 
accordance with the provisions of this 
section need be filed only with, and 
will be considered filed when received 
by, the National Futures Association. 

(d) Contents of financial reports. (1) 
Each Form 1–FR filed pursuant to this 
§ 1.10 which is not required to be cer-
tified by an independent public ac-
countant must be completed in accord-
ance with the instructions to the form 
and contain: 

(i) A statement of financial condition 
as of the date for which the report is 
made; 

(ii) Statements of income (loss) and a 
statement of changes in ownership eq-
uity for the period between the date of 
the most recent statement of financial 
condition filed with the Commission 
and the date for which the report is 
made; 

(iii) A statement of changes in liabil-
ities subordinated to claims of general 
creditors for the period between the 
date of the most recent statement of fi-
nancial condition filed with the Com-
mission and the date for which the re-
port is made; 

(iv) A statement of the computation 
of the minimum capital requirements 
pursuant to § 1.17 as of the date for 
which the report is made; 

(v) For a futures commission mer-
chant only, the statements of segrega-
tion requirements and funds in seg-
regation for customers trading on U.S. 
commodity exchanges and for cus-
tomers’ dealer options accounts, the 
statement of secured amounts and 
funds held in separate accounts for 30.7 
customers (as defined in § 30.1 of this 
chapter) in accordance with § 30.7 of 
this chapter, and the statement of 
cleared swaps customer segregation re-
quirements and funds in cleared swaps 
customer accounts under section 4d(f) 
of the Act as of the date for which the 
report is made; and 

(vi) In addition to the information 
expressly required, such futher mate-
rial information as may be necessary 
to make the required statements and 
schedules not misleading. 

(2) Each Form 1–FR filed pursuant to 
this § 1.10 which is required to be cer-
tified by an independent public ac-
countant must be completed in accord-
ance with the instructions to the form 
and contain: 

(i) A statement of financial condition 
as of the date for which the report is 
made; 
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(ii) Statements of income (loss), cash 
flows, changes in ownership equity, and 
changes in liabilities subordinated to 
claims of general creditors, for the pe-
riod between the date of the most re-
cent certified statement of financial 
condition filed with the Commission 
and the date for which the report is 
made: Provided, That for an applicant 
filing pursuant to paragraph (a)(2) of 
this section the period must be the 
year ending as of the date of the state-
ment of financial condition; 

(iii) A statement of the computation 
of the minimum capital requirements 
pursuant to § 1.17 as of the date for 
which the report is made; 

(iv) For a futures commission mer-
chant only, the statements of segrega-
tion requirements and funds in seg-
regation for customers trading on U.S. 
commodity exchanges and for cus-
tomers’ dealer options accounts, the 
statement of secured amounts and 
funds held in separate accounts for 30.7 
customers (as defined in § 30.1 of this 
chapter) in accordance with § 30.7 of the 
chapter, and the statement of cleared 
swaps customers segregation require-
ments and funds in cleared swaps cus-
tomer accounts under section 4d(f) of 
the Act as of the date for which the re-
port is made; 

(v) Appropriate footnote disclosures; 
(vi) A reconciliation, including ap-

propriate explanations, of the state-
ment of the computation of the min-
imum capital requirements pursuant to 
§ 1.17 and, for a futures commission 
merchant only, the statements of seg-
regation requirements and funds in 
segregation for customers trading on 
U.S. commodity exchanges and for cus-
tomers’ dealer option accounts, the 
statement of secured amounts and 
funds held in separate accounts for 30.7 
customers (as defined in § 30.1 of this 
chapter) in accordance with § 30.7 of 
this chapter, and the statement of 
cleared swaps customer segregation re-
quirements and funds in cleared swaps 
customer accounts under section 4d(f) 
of the Act, in the certified Form 1–FR 
with the applicant’s or registrant’s cor-
responding uncertified most recent 
Form 1–FR filing when material dif-
ferences exist or, if no material dif-
ferences exist, a statement so indi-
cating; and 

(vii) In addition to the information 
expressly required, such further mate-
rial information as may be necessary 
to make the required statements not 
misleading. 

(3) The statements required by para-
graphs (d)(2)(i) and (d)(2)(ii) of this sec-
tion may be presented in accordance 
with generally accepted accounting 
principles in the certified reports filed 
as of the close of the registrant’s fiscal 
year pursuant to paragraphs (b)(1)(ii) 
or (b)(2)(ii) of this section or accom-
panying the application for registra-
tion pursuant to paragraph (a)(2) of 
this section, rather than in the format 
specifically prescribed by these regula-
tions: Provided, the statement of finan-
cial condition is presented in a format 
as consistent as possible with the Form 
1–FR and a reconciliation is provided 
reconciling such statement of financial 
condition to the statement of the com-
putation of the minimum capital re-
quirements pursuant to § 1.17. Such rec-
onciliation must be certified by an 
independent public accountant in ac-
cordance with § 1.16. 

(4) Attached to each Form 1–FR filed 
pursuant to this section must be an 
oath or affirmation that to the best 
knowledge and belief of the individual 
making such oath or affirmation the 
information contained in the Form 1– 
FR is true and correct. The individual 
making such oath or affirmation must 
be: 

(i) If the registrant or applicant is a 
sole proprietorship, the proprietor; if a 
partnership, any general partner; if a 
corporation, the chief executive officer 
or chief financial officer; and, if a lim-
ited liability company or limited li-
ability partnership, the chief executive 
officer, the chief financial officer, the 
manager, the managing member, or 
those members vested with the man-
agement authority for the limited li-
ability company or limited liability 
partnership; or 

(ii) If the registrant or applicant is 
registered with the Securities and Ex-
change Commission as a securities 
broker or dealer, the representative au-
thorized under § 240.17a–5 of this title to 
file for the securities broker or dealer 
its Financial and Operational Com-
bined Uniform Single Report under the 
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Securities Exchange Act of 1934, part 
II, part IIA, or part II CSE. 

(iii) In the case of a Form 1–FR filed 
via electronic transmission in accord-
ance with procedures established by or 
approved by the Commission, such 
transmission must be accompanied by 
the user authentication assigned to the 
authorized signer under such proce-
dures, and the use of such user authen-
tication will constitute and become a 
substitute for the manual signature of 
the authorized signer for the purpose of 
making the oath or affirmation re-
ferred to in this paragraph. 

(e) Election of fiscal year. (1) An appli-
cant wishing to establish a fiscal year 
other than the calendar year may do so 
by notifying the National Futures As-
sociation of its election of such fiscal 
year, in writing, concurrently with the 
filing of the Form 1–FR pursuant to 
paragraph (a)(2) of this section, but in 
no event may such fiscal year end more 
than one year from the date of the 
Form 1–FR filed pursuant to paragraph 
(a)(2) of this section. An applicant that 
does not so notify the National Futures 
Association will be deemed to have 
elected the calendar year as its fiscal 
year. 

(2) (i) A registrant must continue to 
use its elected fiscal year, calendar or 
otherwise, unless a change in such fis-
cal year has been approved pursuant to 
this paragraph (e)(2). 

(ii) Futures commission merchant reg-
istrants. (A) A futures commission mer-
chant may file with its designated self- 
regulatory organization an application 
to change its fiscal year, a copy of 
which the registrant must file with the 
Commission. The application shall be 
approved or denied in writing by the 
designated self-regulatory organiza-
tion. The registrant must file imme-
diately with the Commission a copy of 
any notice it receives from the des-
ignated self-regulatory organization to 
approve or deny the registrant’s appli-
cation to change its fiscal year. A writ-
ten notice of approval shall become ef-
fective upon the filing by the reg-
istrant of a copy with the Commission, 
and a written notice of denial shall be 
effective as of the date of the notice. 

(B) A futures commission merchant 
that is registered with the Securities 
and Exchange Commission as a securi-

ties broker or dealer may file with its 
designated self-regulatory organization 
copies of any notice or application filed 
with its designated examining author-
ity, pursuant to § 240.17a–5(d)(1)(i) of 
this title, for a change in fiscal year or 
‘‘as of’’ date for its annual audited fi-
nancial statement. The registrant 
must also file immediately with the 
designated self-regulatory organization 
and the Commission copies of any no-
tice it receives from its designated ex-
amining authority to approve or deny 
the registrant’s request for change in 
fiscal year or ‘‘as of’’ date. Upon the re-
ceipt by the designated self-regulatory 
organization and the Commission of 
copies of any such notice of approval, 
the change in fiscal year or ‘‘as of’’ 
date referenced in the notice shall be 
deemed approved under this paragraph 
(e)(2). 

(C) Any copy that under this para-
graph (e)(2) is required to be filed with 
the Commission shall be filed with the 
regional office of the Commission with 
jurisdiction over the state in which the 
registrant’s principal place of business 
is located, and any copy or application 
to be filed with the designated self-reg-
ulatory organization shall be filed at 
its principal place of business. 

(iii) Introducing broker registrants. (A) 
An introducing broker may file with 
the National Futures Association an 
application to change its fiscal year, 
which shall be approved or denied in 
writing. 

(B) An introducing broker that is 
registered with the Securities and Ex-
change Commission as a securities 
broker or dealer may file with the Na-
tional Futures Association copies of 
any notice or application filed with its 
designated examining authority, pursu-
ant to § 240.17a–5(d)(1)(i) of this title, 
for a change in fiscal year or ‘‘as of’’ 
date for its annual audited financial 
statement. The registrant must also 
file immediately with the National Fu-
tures Association copies of any notice 
it receives from its designated exam-
ining authority to approve or deny the 
registrant’s request for change in fiscal 
year or ‘‘as of’’ date. Upon the receipt 
by the National Futures Association of 
copies of any such notice of approval, 
the change in fiscal year or ‘‘as of’’ 
date referenced in the notice shall be 
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deemed approved under this paragraph 
(e)(2). 

(f) Extension of time for filing 
uncertified reports. (1) In the event a 
registrant finds that it cannot file its 
Form 1–FR, or, in accordance with 
paragraph (h) of this section, its Finan-
cial and Operational Combined Uni-
form Single Report under the Securi-
ties Exchange Act of 1934, part II, part 
IIA, or part II CSE (FOCUS report), for 
any period within the time specified in 
paragraphs (b)(1)(i) or (b)(2)(i) of this 
section without substantial undue 
hardship, it may request approval for 
an extension of time, as follows: 

(i) Futures commission merchant reg-
istrants. (A) A futures commission mer-
chant may file with its designated self- 
regulatory organization an application 
for extension of time, a copy of which 
the registrant must file with the Com-
mission. The application shall be ap-
proved or denied in writing by the des-
ignated self-regulatory organization. 
The registrant must file immediately 
with the Commission a copy of any no-
tice it receives from the designated 
self-regulatory organization to approve 
or deny the registrant’s request for ex-
tension of time. A written notice of ap-
proval shall become effective upon the 
filing by the registrant of a copy with 
the Commission, and a written notice 
of denial shall be effective as of the 
date of the notice. 

(B) A futures commission merchant 
that is registered with the Securities 
and Exchange Commission as a securi-
ties broker or dealer may file with its 
designated self-regulatory organization 
a copy of any application that the reg-
istrant has filed with its designated ex-
amining authority, pursuant to § 240.17– 
a5(l)(5) of this title, for an extension of 
time to file its FOCUS report. The reg-
istrant must also file immediately 
with the designated self-regulatory or-
ganization and the Commission copies 
of any notice it receives from its des-
ignated examining authority to ap-
prove or deny the requested extension 
of time. Upon receipt by the designated 
self-regulatory organization and the 
Commission of copies of any such no-
tice of approval, the requested exten-
sion of time referenced in the notice 
shall be deemed approved under this 
paragraph (f)(1). 

(C) Any copy that under this subpara-
graph (f)(1)(i) is required to be filed 
with the Commission shall be filed 
with the regional office of the Commis-
sion with jurisdiction over the state in 
which the registrant’s principal place 
of business is located. 

(ii) Introducing broker registrants. (A) 
An introducing broker may file with 
the National Futures Association an 
application for extension of the time, 
which shall be approved or denied in 
writing. 

(B) An introducing broker that is 
registered with the Securities and Ex-
change Commission as a securities 
broker or dealer may file with the Na-
tional Futures Association copies of 
any application that the registrant has 
filed with its designated examining au-
thority, pursuant to § 240.17–a5(l)(5) of 
this title, for an extension of time to 
file its FOCUS report. The registrant 
must also file immediately with the 
National Futures Association copies of 
any notice it receives from its des-
ignated examining authority to ap-
prove or deny the requested extension 
of time. Upon the receipt by the Na-
tional Futures Association of a copy of 
any such notice of approval, the re-
quested extension of time referenced in 
the notice shall be deemed approved 
under this paragraph (f)(1)(ii). 

(2) In the event an applicant finds 
that it cannot file its report for any pe-
riod within the time specified in para-
graph (b)(4) of this section without sub-
stantial undue hardship, it may file 
with the National Futures Association 
an application for an extension of time 
to a specified date which may not be 
more than 90 days after the date as of 
which the financial statements were to 
have been filed. The application must 
state the reasons for the requested ex-
tension and must contain an agree-
ment to file the report on or before the 
specified date. The application must be 
received by the National Futures Asso-
ciation before the time specified in 
paragraph (b)(4) of this section for fil-
ing the report. Notice of such applica-
tion must be filed with the regional of-
fice of the Commission with jurisdic-
tion over the state in which the appli-
cant’s principal place of business is lo-
cated concurrently with the filing of 
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such application with the National Fu-
tures Association. Within ten calendar 
days after receipt of the application for 
an extension of time, the National Fu-
tures Association shall: 

(i) Notify the applicant of the grant 
or denial of the requested extension; or 

(ii) Indicate to the applicant that ad-
ditional time is required to analyze the 
request, in which case the amount of 
time needed will be specified. 

(g) Public availability of reports. (1) 
Forms 1–FR filed pursuant to this sec-
tion, and FOCUS reports filed in lieu of 
Forms 1–FR pursuant to paragraph (h) 
of this section, will be treated as ex-
empt from mandatory public disclosure 
for purposes of the Freedom of Infor-
mation Act and the Government in the 
Sunshine Act and parts 145 and 147 of 
this chapter, except for the informa-
tion described in paragraph (g)(2) of 
this section. 

(2) The following information in 
Forms 1–FR, and the same or equiva-
lent information in FOCUS reports 
filed in lieu of Forms 1–FR, will be pub-
licly available: 

(i) The amount of the applicant’s or 
registrant’s adjusted net capital; the 
amount of its minimum net capital re-
quirement under § 1.17 of this chapter; 
and the amount of its adjusted net cap-
ital in excess of its minimum net cap-
ital requirement; and 

(ii) The following statements and 
footnote disclosures thereof: the State-
ment of Financial Condition in the cer-
tified annual financial reports of fu-
tures commission merchants and intro-
ducing brokers; the Statements (to be 
filed by a futures commission mer-
chant only) of Segregation Require-
ments and Funds in Segregation for 
customers trading on U.S. commodity 
exchanges and for customers’ dealer 
options accounts, the Statement (to be 
filed by a futures commission mer-
chant only) of Secured Amounts and 
Funds held in Separate Accounts for 
30.7 Customers (as defined in § 30.1 of 
this chapter) in accordance with § 30.7 
of this chapter, and the Statement (to 
be filed by futures commission mer-
chants only) of Cleared Swaps Cus-
tomer Segregation Requirements and 
Funds in Cleared Swaps Customer Ac-
counts under section 4d(f) of the Act. 

(3) [Reserved] 

(4) All information that is exempt 
from mandatory public disclosure 
under paragraph (g)(1) of this section 
will, however, be available for official 
use by any official or employee of the 
United States or any State, by any 
self-regulatory organization of which 
the person filing such report is a mem-
ber, by the National Futures Associa-
tion in the case of an applicant, and by 
any other person to whom the Commis-
sion believes disclosure of such infor-
mation is in the public interest. Noth-
ing in this paragraph (g) will limit the 
authority of any self-regulatory orga-
nization to request or receive any in-
formation relative to its members’ fi-
nancial condition. 

(5) The independent accountant’s 
opinion and a guarantee agreement 
filed pursuant to this section will be 
deemed public information. 

(h) Filing option available to a futures 
commission merchant or an introducing 
broker that is also a securities broker or 
dealer. Any applicant or registrant 
which is registered with the Securities 
and Exchange Commission as a securi-
ties broker or dealer may comply with 
the requirements of this section by fil-
ing (in accordance with paragraphs (a), 
(b), (c), and (j) of this section) a copy of 
its Financial and Operational Com-
bined Uniform Single Report under the 
Securities Exchange Act of 1934, Part 
II, Part IIA, or Part II CSE (FOCUS 
Report), in lieu of Form 1–FR; Provided, 
however, That all information which is 
required to be furnished on and sub-
mitted with Form 1–FR is provided 
with such FOCUS Report; and Provided, 
further, That a certified FOCUS Report 
filed by an introducing broker or appli-
cant for registration as an introducing 
broker in lieu of a certified Form 1– 
FR–IB must be filed according to Na-
tional Futures Association rules, ei-
ther in paper form or electronically, in 
accordance with procedures established 
by the National Futures Association, 
and if filed electronically, a paper copy 
of such filing with the original manu-
ally signed certification must be main-
tained by such introducing broker or 
applicant in accordance with § 1.31. 

(i) Filing option available to an intro-
ducing broker or applicant for registration 
as an introducing broker which is also a 
country elevator. Any introducing 
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broker or applicant for registration as 
an introducing broker which is also a 
country elevator but which is not also 
a securities broker or dealer may com-
ply with the requirements of this sec-
tion by filing (in accordance with para-
graphs (a), (b) and (c) of this section) a 
copy of a financial report prepared by a 
grain commission firm which has been 
authorized by the Deputy Vice Presi-
dent of the Commodity Credit Corpora-
tion of the United States Department 
of Agriculture to provide a compilation 
report of financial statements of ware-
housemen for purposes of Uniform 
Grain Storage Agreements, and which 
complies with the standards for inde-
pendence set forth in § 1.16(b)(2) with 
respect to the registrant or applicant: 
Provided, however, That all information 
which is required to be furnished on 
and submitted with Form 1–FR is pro-
vided with such financial report, in-
cluding a statement of the computa-
tion of the minimum capital require-
ments pursuant to § 1.17: And, provided 
further, That the balance sheet is pre-
sented in a format as consistent as pos-
sible with the Form 1–FR and a rec-
onciliation is provided reconciling such 
balance sheet to the statement of the 
computation of the minimum capital 
requirements pursuant to § 1.17. At-
tached to each financial report filed 
pursuant to this paragraph (i) must be 
an oath or affirmation that to the best 
knowledge and belief of the individual 
making such oath or affirmation the 
information contained therein is true 
and correct. If the applicant or reg-
istrant is a sole proprietorship, then 
the oath or affirmation must be made 
by the proprietor; if a partnership, by a 
general partner; or if a corporation, by 
the chief executive officer or chief fi-
nancial officer. 

(j) Requirements for guarantee agree-
ment. (1) A guarantee agreement filed 
pursuant to this section must be signed 
in a manner sufficient to be a binding 
guarantee under local law by an appro-
priate person on behalf of the futures 
commission merchant or retail foreign 
exchange dealer and the introducing 
broker, and each signature must be ac-
companied by evidence that the signa-
tory is authorized to enter the agree-
ment on behalf of the futures commis-
sion merchant, retail foreign exchange 

dealer, or introducing broker and is 
such an appropriate person. For pur-
poses of this paragraph (j), an appro-
priate person shall be the proprietor, if 
the firm is a sole proprietorship; a gen-
eral partner, if the firm is a partner-
ship; and either the chief executive of-
ficer or the chief financial officer, if 
the firm is a corporation; and, if the 
firm is a limited liability company or 
limited liability partnership, either the 
chief executive officer, the chief finan-
cial officer, the manager, the managing 
member, or those members vested with 
the management authority for the lim-
ited liability company or limited li-
ability partnership. 

(2) No futures commission merchant 
or retail foreign exchange dealer may 
enter into a guarantee agreement if: 

(i) It knows or should have known 
that its adjusted net capital is less 
than the amount set forth in § 1.12(b) of 
this part or § 5.6(b) of this chapter, as 
applicable; or 

(ii) There is filed against the futures 
commission merchant or retail foreign 
exchange dealer an adjudicatory pro-
ceeding brought by or before the Com-
mission pursuant to the provisions of 
sections 6(c), 6(d), 6c, 6d, 8a or 9 of the 
Act or § 3.55, 3.56 or 3.60 of this chapter. 

(3) A retail foreign exchange dealer 
may enter into a guarantee agreement 
only with an introducing broker as de-
fined in § 5.1(f)(1) of this chapter. A re-
tail foreign exchange dealer may not 
enter into a guarantee agreement with 
an introducing broker as defined in 
§ 1.3(mm) of this part. 

(4) A guarantee agreement filed in 
connection with an application for ini-
tial registration as an introducing 
broker in accordance with the provi-
sions of § 3.10(a) of this chapter shall 
become effective upon the granting of 
registration or, if appropriate, a tem-
porary license, to the introducing 
broker. A guarantee agreement filed 
other than in connection with an appli-
cation for initial registration as an in-
troducing broker shall become effec-
tive as of the date agreed to by the par-
ties. 

(5)(i) If the registration of the intro-
ducing broker is suspended, revoked, or 
withdrawn in accordance with the pro-
visions of this chapter, the guarantee 
agreement shall expire as of the date of 
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such suspension, revocation or with-
drawal. 

(ii) If the registration of the futures 
commission merchant or retail foreign 
exchange dealer is suspended or re-
voked, the guarantee agreement shall 
expire 30 days after such suspension or 
revocation, or at such earlier time as 
may be approved by the Commission, 
the introducing broker, and the intro-
ducing broker’s designated self-regu-
latory organization. 

(6) A guarantee agreement may be 
terminated at any time during the 
term thereof: 

(i) By mutual written consent of the 
parties, signed by an appropriate per-
son on behalf of each party, with 
prompt written notice thereof, signed 
by an appropriate person on behalf of 
each party, to the Commission and to 
the designated self-regulatory organi-
zations of the futures commission mer-
chant or retail foreign exchange dealer 
and the introducing broker; 

(ii) For good cause shown, by either 
party giving written notice of its in-
tention to terminate the agreement, 
signed by an appropriate person, to the 
other party to the agreement, to the 
Commission, and to the designated 
self-regulatory organizations of the fu-
tures commission merchant or retail 
foreign exchange dealer and the intro-
ducing broker; or 

(iii) By either party giving written 
notice of its intention to terminate the 
agreement, signed by an appropriate 
person, at least 30 days prior to the 
proposed termination date, to the 
other party to the agreement, to the 
Commission, and to the designated 
self-regulatory organizations of the fu-
tures commission merchant or retail 
foreign exchange dealer and the intro-
ducing broker. 

(7) The termination of a guarantee 
agreement by a futures commission 
merchant, retail foreign exchange deal-
er or an introducing broker, or the ex-
piration of such an agreement, shall 
not relieve any party from any liabil-
ity or obligation arising from acts or 
omissions which occurred during the 
term of the agreement. 

(8) An introducing broker may not si-
multaneously be a party to more than 
one guarantee agreement: Provided, 
however, That the provisions of this 

paragraph (j)(8) shall not be deemed to 
preclude an introducing broker from 
entering into a guarantee agreement 
with another futures commission mer-
chant or retail foreign exchange dealer 
if the introducing broker, futures com-
mission merchant or retail foreign ex-
change dealer which is a party to the 
existing agreement has provided notice 
of termination of the existing agree-
ment in accordance with the provisions 
of paragraph (j)(6) of this section, and 
the new guarantee agreement does not 
become effective until the day fol-
lowing the date of termination of the 
existing agreement: And, provided fur-
ther, That the provisions of this para-
graph (j)(8) shall not be deemed to pre-
clude an introducing broker from en-
tering into a guarantee agreement with 
another futures commission merchant 
or retail foreign exchange dealer if the 
futures commission merchant or retail 
foreign exchange dealer which is a 
party to the existing agreement ceases 
to remain registered and the existing 
agreement would therefore expire in 
accordance with the provisions of para-
graph (j)(6)(ii) of this section. 

(9)(i)(A) An introducing broker that 
is a party to a guarantee agreement 
that has been terminated in accordance 
with the provisions of paragraph (j)(6) 
of this section, or that is due to expire 
in accordance with the provisions of 
paragraph (j)(5)(ii) of this section, must 
cease doing business as an introducing 
broker on or before the effective date 
of such termination or expiration un-
less, on or before 10 days prior to the 
effective date of such termination or 
expiration or such other period of time 
as the Commission or the designated 
self-regulatory organization may allow 
for good cause shown, the introducing 
broker files with its designated self- 
regulatory organization either a new 
guarantee agreement effective as of the 
day following the date of termination 
of the existing agreement, or, in the 
case of a guarantee agreement that is 
due to expire in accordance with the 
provisions of paragraph (j)(4)(ii) of this 
section, a new guarantee agreement ef-
fective on or before such expiration, or 
either: 

(1) A Form 1–FR–IB certified by an 
independent public accountant in ac-
cordance with § 1.16 as of a date not 
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more than 45 days prior to the date on 
which the report is filed; or 

(2) A Form 1–FR–IB as of a date not 
more than 17 business days prior to the 
date on which the report is filed and a 
Form 1–FR–IB certified by an inde-
pendent public accountant in accord-
ance with § 1.16 as of a date not more 
than one year prior to the date on 
which the report is filed: Provided, how-
ever, that an introducing broker as de-
fined in § 5.1(f)(1) of this chapter that is 
party to a guarantee agreement that 
has been terminated or that has ex-
pired must cease doing business as an 
introducing broker on or before the ef-
fective date of such termination or ex-
piration unless, on or before 10 days 
prior to the effective date of such ter-
mination or expiration or such other 
period of time as the Commission or 
the designated self-regulatory organi-
zation may allow for good cause shown, 
the introducing broker files with its 
designated self-regulatory organization 
a new guarantee agreement effective 
on or before the termination or expira-
tion date of the terminating or expir-
ing guarantee agreement. 

(B) Each person filing a Form 1–FR– 
IB in accordance with this section 
must include with the financial report 
a statement describing the source of 
his current assets and representing 
that his capital has been contributed 
for the purpose of operating his busi-
ness and will continue to be used for 
such purpose. 

(ii)(A) Notwithstanding the provi-
sions of paragraph (j)(9)(i) of this sec-
tion or of § 1.17(a), an introducing 
broker that is a party to a guarantee 
agreement that has been terminated in 
accordance with the provisions of para-
graph (j)(6)(ii) of this section shall not 
be deemed to be in violation of the 
minimum adjusted net capital require-
ment of § 1.17(a)(1)(iii) or (a)(2) for 30 
days following such termination. Such 
an introducing broker must cease 
doing business as an introducing 
broker on or after the effective date of 
such termination, and may not resume 
doing business as an introducing 
broker unless and until it files a new 
agreement or either: 

(1) A Form 1–FR–IB certified by an 
independent public accountant in ac-
cordance with § 1.16 as of a date not 

more than 45 days prior to the date on 
which the report is filed; or 

(2) A Form 1–FR–IB as of a date not 
more than 17 business days prior to the 
date on which the report is filed and a 
Form 1–FR–IB certified by an inde-
pendent public accountant in accord-
ance with § 1.16 as of a date not more 
than one year prior to the date on 
which the report is filed: Provided, how-
ever, that an introducing broker as de-
fined in § 5.1(f)(1) of this chapter that is 
party to a guarantee agreement that 
has been terminated must cease doing 
business as an introducing broker from 
and after the effective date of such ter-
mination, and may not resume doing 
business as an introducing broker as 
defined in § 5.1(f)(1) of this chapter un-
less and until it files a new guarantee 
agreement. 

(B) Each person filing a Form 1–FR– 
IB in accordance with this section 
must include with the financial report 
a statement describing the source of 
his current assets and representing 
that his capital has been contributed 
for the purpose of operating his busi-
ness and will continue to be used for 
such purpose. 

(k) Filing option available to an intro-
ducing broker. (1) Any introducing 
broker or applicant for registration as 
an introducing broker which is not op-
erating or intending to operate pursu-
ant to a guarantee agreement may 
comply with the requirements of this 
section by filing (in accordance with 
paragraphs (a), (b) and (c) of this sec-
tion) a Form 1-FR-IB in lieu of a Form 
1-FR-FCM. 

(2) If an introducing broker or appli-
cant therefor avails itself of the filing 
option available under paragraph (k)(1) 
of this section, the report required to 
be filed in accordance with § 1.16(c)(5) of 
this part must be filed as of the date of 
the Form 1-FR-IB being filed, and such 
an introducing broker or applicant 
therefor must maintain its financial 
records and make its monthly formal 
computation of its adjusted net cap-
ital, as required by § 1.18 of this part, in 
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a manner consistent with Form 1-FR- 
IB. 

(The information collection requirements 
contained in § 1.10 were approved by the Of-
fice of Management and Budget under con-
trol number 3038–0024; in paragraphs (a) and 
(b) under control number 3038–0023; and in 
paragraph (f) under control number 3038– 
0003.) 

[43 FR 39967, Sept. 8, 1978] 

EDITORIAL NOTE: For FEDERAL REGISTER ci-
tations affecting § 1.10, see the List of CFR 
Sections Affected, which appears in the 
Finding Aids section of the printed volume 
and at www.fdsys.gov. 

§ 1.11 Risk Management Program for 
futures commission merchants. 

(a) Applicability. Nothing in this sec-
tion shall apply to a futures commis-
sion merchant that does not accept any 
money, securities, or property (or ex-
tend credit in lieu thereof) to margin, 
guarantee, or secure any trades or con-
tracts that result from soliciting or ac-
cepting orders for the purchase or sale 
of any commodity interest. 

(b) Definitions. For purposes of this 
section: 

(1) Business unit means any depart-
ment, division, group, or personnel of a 
futures commission merchant or any of 
its affiliates, whether or not identified 
as such that: 

(i) Engages in soliciting or in accept-
ing orders for the purchase or sale of 
any commodity interest and that, in or 
in connection with such solicitation or 
acceptance of orders, accepts any 
money, securities, or property (or ex-
tends credit in lieu thereof) to margin, 
guarantee, or secure any trades or con-
tracts that result or may result there-
from; or 

(ii) Otherwise handles segregated 
funds, including managing, investing, 
and overseeing the custody of seg-
regated funds, or any documentation in 
connection therewith, other than for 
risk management purposes; and 

(iii) Any personnel exercising direct 
supervisory authority of the perform-
ance of the activities described in para-
graph (b)(1)(i) or (ii) of this section. 

(2) Customer means a futures cus-
tomer as defined in § 1.3, Cleared Swaps 
Customer as defined in § 22.1 of this 
chapter, and 30.7 customer as defined in 
§ 30.1 of this chapter. 

(3) Governing body means the propri-
etor, if the futures commission mer-
chant is a sole proprietorship; a gen-
eral partner, if the futures commission 
merchant is a partnership; the board of 
directors if the futures commission 
merchant is a corporation; the chief ex-
ecutive officer, the chief financial offi-
cer, the manager, the managing mem-
ber, or those members vested with the 
management authority if the futures 
commission merchant is a limited li-
ability company or limited liability 
partnership. 

(4) Segregated funds means money, se-
curities, or other property held by a fu-
tures commission merchant in separate 
accounts pursuant to § 1.20 for futures 
customers, pursuant to § 22.2 of this 
chapter for Cleared Swaps Customers, 
and pursuant to § 30.7 of this chapter 
for 30.7 customers. 

(5) Senior management means, any of-
ficer or officers specifically granted the 
authority and responsibility to fulfill 
the requirements of senior manage-
ment by the governing body. 

(c) Risk Management Program. (1) Each 
futures commission merchant shall es-
tablish, maintain, and enforce a system 
of risk management policies and proce-
dures designed to monitor and manage 
the risks associated with the activities 
of the futures commission merchant as 
such. For purposes of this section, such 
policies and procedures shall be re-
ferred to collectively as a ‘‘Risk Man-
agement Program.’’ 

(2) Each futures commission mer-
chant shall maintain written policies 
and procedures that describe the Risk 
Management Program of the futures 
commission merchant. 

(3) The Risk Management Program 
and the written risk management poli-
cies and procedures, and any material 
changes thereto, shall be approved in 
writing by the governing body of the 
futures commission merchant. 

(4) Each futures commission mer-
chant shall furnish a copy of its writ-
ten risk management policies and pro-
cedures to the Commission and its des-
ignated self-regulatory organization 
upon application for registration and 
thereafter upon request. 

(d) Risk management unit. As part of 
the Risk Management Program, each 
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futures commission merchant shall es-
tablish and maintain a risk manage-
ment unit with sufficient authority; 
qualified personnel; and financial, 
operational, and other resources to 
carry out the risk management pro-
gram established pursuant to this sec-
tion. The risk management unit shall 
report directly to senior management 
and shall be independent from the busi-
ness unit. 

(e) Elements of the Risk Management 
Program. The Risk Management Pro-
gram of each futures commission mer-
chant shall include, at a minimum, the 
following elements: 

(1) Identification of risks and risk toler-
ance limits. (i) The Risk Management 
Program shall take into account mar-
ket, credit, liquidity, foreign currency, 
legal, operational, settlement, segrega-
tion, technological, capital, and any 
other applicable risks together with a 
description of the risk tolerance limits 
set by the futures commission mer-
chant and the underlying methodology 
in the written policies and procedures. 
The risk tolerance limits shall be re-
viewed and approved quarterly by sen-
ior management and annually by the 
governing body. Exceptions to risk tol-
erance limits shall be subject to writ-
ten policies and procedures. 

(ii) The Risk Management Program 
shall take into account risks posed by 
affiliates, all lines of business of the fu-
tures commission merchant, and all 
other trading activity engaged in by 
the futures commission merchant. The 
Risk Management Program shall be in-
tegrated into risk management at the 
consolidated entity level. 

(iii) The Risk Management Program 
shall include policies and procedures 
for detecting breaches of risk tolerance 
limits set by the futures commission 
merchant, and alerting supervisors 
within the risk management unit and 
senior management, as appropriate. 

(2) Periodic Risk Exposure Reports. (i) 
The risk management unit of each fu-
tures commission merchant shall pro-
vide to senior management and to its 
governing body quarterly written re-
ports setting forth all applicable risk 
exposures of the futures commission 
merchant; any recommended or com-
pleted changes to the Risk Manage-
ment Program; the recommended time 

frame for implementing recommended 
changes; and the status of any incom-
plete implementation of previously 
recommended changes to the Risk 
Management Program. For purposes of 
this section, such reports shall be re-
ferred to as ‘‘Risk Exposure Reports.’’ 
The Risk Exposure Reports also shall 
be provided to the senior management 
and the governing body immediately 
upon detection of any material change 
in the risk exposure of the futures com-
mission merchant. 

(ii) Furnishing to the Commission. Each 
futures commission merchant shall fur-
nish copies of its Risk Exposure Re-
ports to the Commission within five (5) 
business days of providing such reports 
to its senior management. 

(3) Specific risk management consider-
ations. The Risk Management Program 
of each futures commission merchant 
shall include, but not be limited to, 
policies and procedures necessary to 
monitor and manage the following 
risks: 

(i) Segregation risk. The written poli-
cies and procedures shall be reasonably 
designed to ensure that segregated 
funds are separately accounted for and 
segregated or secured as belonging to 
customers as required by the Act and 
Commission regulations and must, at a 
minimum, include or address the fol-
lowing: 

(A) A process for the evaluation of 
depositories of segregated funds, in-
cluding, at a minimum, documented 
criteria that any depository that will 
hold segregated funds, including an en-
tity affiliated with the futures com-
mission merchant, must meet, includ-
ing criteria addressing the depository’s 
capitalization, creditworthiness, oper-
ational reliability, and access to li-
quidity. The criteria should further 
consider the extent to which seg-
regated funds are concentrated with 
any depository or group of deposi-
tories. The criteria also should include 
the availability of deposit insurance 
and the extent of the regulation and 
supervision of the depository; 

(B) A program to monitor an ap-
proved depository on an ongoing basis 
to assess its continued satisfaction of 
the futures commission merchant’s es-
tablished criteria, including a thorough 
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due diligence review of each depository 
at least annually; 

(C) An account opening process for 
depositories, including documented au-
thorization requirements, procedures 
that ensure that segregated funds are 
not deposited with a depository prior 
to the futures commission merchant 
receiving the acknowledgment letter 
required from such depository pursuant 
to §§ 1.20, and 22.2 and 30.7 of this chap-
ter, and procedures that ensure that 
such account is properly titled to re-
flect that it is holding segregated funds 
pursuant to the Act and Commission 
regulations; 

(D) A process for establishing a tar-
geted amount of residual interest that 
the futures commission merchant 
seeks to maintain as its residual inter-
est in the segregated funds accounts 
and such process must be designed to 
reasonably ensure that the futures 
commission merchant maintains the 
targeted residual amounts and remains 
in compliance with the segregated 
funds requirements at all times. The 
policies and procedures must require 
that senior management, in estab-
lishing the total amount of the tar-
geted residual interest in the seg-
regated funds accounts, perform appro-
priate due diligence and consider var-
ious factors, as applicable, relating to 
the nature of the futures commission 
merchant’s business including, but not 
limited to, the composition of the fu-
tures commission merchant’s customer 
base, the general creditworthiness of 
the customer base, the general trading 
activity of the customers, the types of 
markets and products traded by the 
customers, the proprietary trading of 
the futures commission merchant, the 
general volatility and liquidity of the 
markets and products traded by cus-
tomers, the futures commission mer-
chant’s own liquidity and capital 
needs, and the historical trends in cus-
tomer segregated fund balances, in-
cluding undermargined amounts and 
net deficit balances in customers’ ac-
counts. The analysis and calculation of 
the targeted amount of the future com-
mission merchant’s residual interest 
must be described in writing with the 
specificity necessary to allow the Com-
mission and the futures commission 
merchant’s designated self-regulatory 

organization to duplicate the analysis 
and calculation and test the assump-
tions made by the futures commission 
merchant. The adequacy of the tar-
geted residual interest and the process 
for establishing the targeted residual 
interest must be reassessed periodi-
cally by Senior Management and re-
vised as necessary; 

(E) A process for the withdrawal of 
cash, securities, or other property from 
accounts holding segregated funds, 
where the withdrawal is not for the 
purpose of payments to or on behalf of 
the futures commission merchant’s 
customers. Such policies and proce-
dures must satisfy the requirements of 
§ 1.23, § 22.17 of this chapter, or § 30.7 of 
this chapter, as applicable; 

(F) A process for assessing the appro-
priateness of specific investments of 
segregated funds in permitted invest-
ments in accordance with § 1.25. Such 
policies and procedures must take into 
consideration the market, credit, 
counterparty, operational, and liquid-
ity risks associated with such invest-
ments, and assess whether such invest-
ments comply with the requirements in 
§ 1.25 including that the futures com-
mission merchant manage the per-
mitted investments consistent with the 
objectives of preserving principal and 
maintaining liquidity; 

(G) Procedures requiring the appro-
priate separation of duties among indi-
viduals responsible for compliance with 
the Act and Commission regulations 
relating to the protection and financial 
reporting of segregated funds, includ-
ing the separation of duties among per-
sonnel that are responsible for advising 
customers on trading activities, ap-
proving or overseeing cash receipts and 
disbursements (including investment 
operations), and recording and report-
ing financial transactions. The policies 
and procedures must require that any 
movement of funds to affiliated compa-
nies and parties are properly approved 
and documented; 

(H) A process for the timely record-
ing of all transactions, including trans-
actions impacting customers’ accounts, 
in the firm’s books of record; 

(I) A program for conducting annual 
training of all finance, treasury, oper-
ations, regulatory, compliance, settle-
ment, and other relevant officers and 
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employees regarding the segregation 
requirements for segregated funds re-
quired by the Act and regulations, the 
requirements for notices under § 1.12, 
procedures for reporting suspected 
breaches of the policies and procedures 
required by this section to the chief 
compliance officer, without fear of re-
taliation, and the consequences of fail-
ing to comply with the segregation re-
quirements of the Act and regulations; 
and 

(J) Policies and procedures for assess-
ing the liquidity, marketability and 
mark-to-market valuation of all secu-
rities or other non-cash assets held as 
segregated funds, including permitted 
investments under § 1.25, to ensure that 
all non-cash assets held in the cus-
tomer segregated accounts, both cus-
tomer-owned securities and invest-
ments in accordance with § 1.25, are 
readily marketable and highly liquid. 
Such policies and procedures must re-
quire daily measurement of liquidity 
needs with respect to customers; as-
sessment of procedures to liquidate all 
non-cash collateral in a timely manner 
and without significant effect on price; 
and application of appropriate collat-
eral haircuts that accurately reflect 
market and credit risk. 

(ii) Operational risk. The Risk Man-
agement Program shall include auto-
mated financial risk management con-
trols reasonably designed to prevent 
the placing of erroneous orders, includ-
ing those that exceed pre-set capital, 
credit, or volume thresholds. The Risk 
Management Program shall ensure 
that the use of automated trading pro-
grams is subject to policies and proce-
dures governing the use, supervision, 
maintenance, testing, and inspection of 
such programs. 

(iii) Capital risk. The written policies 
and procedures shall be reasonably de-
signed to ensure that the futures com-
mission merchant has sufficient cap-
ital to be in compliance with the Act 
and the regulations, and sufficient cap-
ital and liquidity to meet the reason-
ably foreseeable needs of the futures 
commission merchant. 

(4) Supervision of the Risk Management 
Program. The Risk Management Pro-
gram shall include a supervisory sys-
tem that is reasonably designed to en-
sure that the policies and procedures 

required by this section are diligently 
followed. 

(f) Review and testing. (1) The Risk 
Management Program of each futures 
commission merchant shall be re-
viewed and tested on at least an annual 
basis, or upon any material change in 
the business of the futures commission 
merchant that is reasonably likely to 
alter the risk profile of the futures 
commission merchant. 

(2) The annual reviews of the Risk 
Management Program shall include an 
analysis of adherence to, and the effec-
tiveness of, the risk management poli-
cies and procedures, and any rec-
ommendations for modifications to the 
Risk Management Program. The an-
nual testing shall be performed by 
qualified internal audit staff that are 
independent of the business unit, or by 
a qualified third party audit service re-
porting to staff that are independent of 
the business unit. The results of the 
annual review of the Risk Management 
Program shall be promptly reported to 
and reviewed by the chief compliance 
officer, senior management, and gov-
erning body of the futures commission 
merchant. 

(3) Each futures commission mer-
chant shall document all internal and 
external reviews and testing of its Risk 
Management Program and written risk 
management policies and procedures 
including the date of the review or 
test; the results; any deficiencies iden-
tified; the corrective action taken; and 
the date that corrective action was 
taken. Such documentation shall be 
provided to Commission staff, upon re-
quest. 

(g) Distribution of risk management 
policies and procedures. The Risk Man-
agement Program shall include proce-
dures for the timely distribution of its 
written risk management policies and 
procedures to relevant supervisory per-
sonnel. Each futures commission mer-
chant shall maintain records of the 
persons to whom the risk management 
policies and procedures were distrib-
uted and when they were distributed. 

(h) Recordkeeping. (1) Each futures 
commission merchant shall maintain 
copies of all written approvals required 
by this section. 

(2) All records or reports, including, 
but not limited to, the written policies 
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and procedures and any changes there-
to that a futures commission merchant 
is required to maintain pursuant to 
this regulation shall be maintained in 
accordance with § 1.31 and shall be 
made available promptly upon request 
to representatives of the Commission. 

[78 FR 68620, Nov. 14, 2013] 

§ 1.12 Maintenance of minimum finan-
cial requirements by futures com-
mission merchants and introducing 
brokers. 

(a) Each person registered as a fu-
tures commission merchant or who 
files an application for registration as 
a futures commission merchant, and 
each person registered as an intro-
ducing broker or who files an applica-
tion for registration as an introducing 
broker (except for an introducing 
broker or applicant for registration as 
an introducing broker operating pursu-
ant to, or who has filed concurrently 
with its application for registration, a 
guarantee agreement and who is not 
also a securities broker or dealer), who 
knows or should have known that its 
adjusted net capital at any time is less 
than the minimum required by § 1.17 or 
by the capital rule of any self-regu-
latory organization to which such per-
son is subject, if any, must: 

(1) Give notice, as set forth in para-
graph (n) of this section, that the ap-
plicant’s or registrant’s adjusted net 
capital is less than required by § 1.17 or 
by other capital rule, identifying the 
applicable capital rule. The notice 
must be given immediately after the 
applicant or registrant knows or 
should have known that its adjusted 
net capital is less than required by any 
of the aforesaid rules to which the ap-
plicant or registrant is subject; and 

(2) Provide together with such notice 
documentation, in such form as nec-
essary, to adequately reflect the appli-
cant’s or registrant’s capital condition 
as of any date on which such person’s 
adjusted net capital is less than the 
minimum required; Provided, however, 
that if the applicant or registrant can-
not calculate or otherwise immediately 
determine its financial condition, it 
must provide the notice required by 
paragraph (a)(1) of this section and in-
clude in such notice a statement that 
the entity cannot presently calculate 

its financial condition. The applicant 
or registrant must provide similar doc-
umentation of its financial condition 
for other days as the Commission may 
request. 

(b) Each person registered as a fu-
tures commission merchant, or who 
files an application for registration as 
a futures commission merchant, who 
knows or should have known that its 
adjusted net capital at any time is less 
than the greatest of: 

(1) 150 percent of the minimum dollar 
amount required by § 1.17(a)(1)(i)(A); 

(2) 110 percent of the amount required 
by § 1.17(a)(1)(i)(B); 

(3) 150 percent of the amount of ad-
justed net capital required by a reg-
istered futures association of which it 
is a member, unless such amount has 
been determined by a margin-based 
capital computation set forth in the 
rules of the registered futures associa-
tion, and such amount meets or ex-
ceeds the amount of adjusted net cap-
ital required under the margin-based 
capital computation set forth in 
§ 1.17(a)(1)(i)(B), in which case the re-
quired percentage is 110 percent, or 

(4) For securities brokers or dealers, 
the amount of net capital specified in 
Rule 17a-11(c) of the Securities and Ex-
change Commission (17 CFR 240.17a- 
11(c)), must file notice to that effect, as 
set forth in paragraph (n) of this sec-
tion, as soon as possible and no later 
than twenty-four (24) hours of such 
event. 

(c) If an applicant or registrant at 
any time fails to make or keep current 
the books and records required by 
these regulations, such applicant or 
registrant must, on the same day such 
event occurs, provide notice of such 
fact as specified in paragraph (n) of 
this section, specifying the books and 
records which have not been made or 
which are not current, and as soon as 
possible, but not later than forty-eight 
(48) hours after giving such notice, file 
a report as required by paragraph (n) of 
this section stating what steps have 
been and are being taken to correct the 
situation. 

(d) Whenever any applicant or reg-
istrant discovers or is notified by an 
independent public accountant, pursu-
ant to § 1.16(e)(2), of the existence of 
any material inadequacy, as specified 
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in § 1.16(d)(2), such applicant or reg-
istrant must give notice of such mate-
rial inadequacy, as provided in para-
graph (n) of this section, as soon as 
possible but not later than twenty-four 
(24) hours of discovering or being noti-
fied of the material inadequacy. The 
applicant or registrant must file, in the 
manner provided for under paragraph 
(n) of this section, a report stating 
what steps have been and are being 
taken to correct the material inad-
equacy within forty-eight (48) hours of 
filing its notice of the material inad-
equacy. 

(e) Whenever any self-regulatory or-
ganization learns that a member reg-
istrant has failed to file a notice or re-
port as required by this section, that 
self-regulatory organization must im-
mediately report this failure by notice, 
as provided in paragraph (n) of this sec-
tion. 

(f)(1) [Reserved] 
(2) Whenever a registered futures 

commission merchant determines that 
any position it carries for another reg-
istered futures commission merchant 
or for a registered leverage transaction 
merchant must be liquidated imme-
diately, transferred immediately or 
that the trading of any account of such 
futures commission merchant or lever-
age transaction merchant shall be only 
for purposes of liquidation, because the 
other futures commission merchant or 
the leverage transaction merchant has 
failed to meet a call for margin or to 
make other required deposits, the car-
rying futures commission merchant 
must immediately give notice, as pro-
vided in paragraph (n) of this section, 
of such a determination. 

(3) Whenever a registered futures 
commission merchant determines that 
an account which it is carrying is 
undermargined by an amount which ex-
ceeds the futures commission mer-
chant’s adjusted net capital deter-
mined in accordance with § 1.17, the fu-
tures commission merchant must im-
mediately provide notice, as provided 
in paragraph (n) of this section, of such 
a determination to the designated self- 
regulatory organization and the Com-
mission. This paragraph (f)(3) shall 
apply to any account carried by the fu-
tures commission merchant, whether a 
customer, noncustomer, omnibus or 

proprietary account. For purposes of 
this paragraph, if any person has an in-
terest of 10 percent or more in owner-
ship or equity in, or guarantees, more 
than one account, or has guaranteed an 
account in addition to its own account, 
all such accounts shall be combined. 

(4) A futures commission merchant 
shall provide immediate notice, as pro-
vided in paragraph (n) of this section, 
whenever any commodity interest ac-
count it carries is subject to a margin 
call, or call for other deposits required 
by the futures commission merchant, 
that exceeds the futures commission 
merchant’s excess adjusted net capital, 
determined in accordance with § 1.17, 
and such call has not been answered by 
the close of business on the day fol-
lowing the issuance of the call. This 
applies to all accounts carried by the 
futures commission merchant, whether 
customer, noncustomer, or omnibus, 
that are subject to margining, includ-
ing commodity futures, cleared swaps, 
and options. In addition to actual mar-
gin deposits by an account owner, a fu-
tures commission merchant may also 
take account of favorable market 
moves in determining whether the 
margin call is required to be reported 
under this paragraph. 

(5)(i) A futures commission merchant 
shall provide immediate notice, as pro-
vided in paragraph (n) of this section, 
whenever its excess adjusted net cap-
ital is less than six percent of the 
maintenance margin required by the 
futures commission merchant on all 
positions held in accounts of a noncus-
tomer other than a noncustomer who is 
subject to the minimum financial re-
quirements of: 

(A) A futures commission merchant, 
or 

(B) The Securities and Exchange 
Commission for a securities broker or 
dealer. 

(ii) For purposes of paragraph (f)(5)(i) 
of this section, maintenance margin 
shall include all deposits which the fu-
tures commission merchant requires 
the noncustomer to maintain in order 
to carry its positions at the futures 
commission merchant. 

(g) A futures commission merchant 
shall provide notice, as provided in 
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paragraph (n) of this section, of a sub-
stantial reduction in capital as com-
pared to that last reported in a finan-
cial report filed with the Commission 
pursuant to § 1.10. This notice shall be 
provided as follows: 

(1) If any event or series of events, in-
cluding any withdrawal, advance, loan 
or loss cause, on a net basis, a reduc-
tion in net capital (or, if the futures 
commission merchant is qualified to 
use the filing option available under 
§ 1.10(h), tentative net capital as de-
fined in the rules of the Securities and 
Exchange Commission) of 20 percent or 
more, notice must be provided as pro-
vided in paragraph (n) of this section 
within two business days of the event 
or series of events causing the reduc-
tion stating the reason for the reduc-
tion and steps the futures commission 
merchant will be taking to ensure an 
appropriate level of net capital is 
maintained by the futures commission 
merchant; and 

(2) If equity capital of the futures 
commission merchant or a subsidiary 
or affiliate of the futures commission 
merchant consolidated pursuant to 
§ 1.17(f) (or 17 CFR 240.15c3–1e) would be 
withdrawn by action of a stockholder 
or a partner or a limited liability com-
pany member or by redemption or re-
purchase of shares of stock by any of 
the consolidated entities or through 
the payment of dividends or any simi-
lar distribution, or an unsecured ad-
vance or loan would be made to a 
stockholder, partner, sole proprietor, 
limited liability company member, em-
ployee or affiliate, such that the with-
drawal, advance or loan would cause, 
on a net basis, a reduction in excess ad-
justed net capital (or, if the futures 
commission merchant is qualified to 
use the filing option available under 
§ 1.10(h), excess net capital as defined in 
the rules of the Securities and Ex-
change Commission) of 30 percent or 
more, notice must be provided as pro-
vided in paragraph (n) of this section at 
least two business days prior to the 
withdrawal, advance or loan that 
would cause the reduction: Provided, 
however, That the provisions of para-
graphs (g)(1) and (g)(2) of this section 
do not apply to any futures or securi-
ties transaction in the ordinary course 
of business between a futures commis-

sion merchant and any affiliate where 
the futures commission merchant 
makes payment to or on behalf of such 
affiliate for such transaction and then 
receives payment from such affiliate 
for such transaction within two busi-
ness days from the date of the trans-
action. 

(3) Upon receipt of such notice from a 
futures commission merchant, or upon 
a reasonable belief that a substantial 
reduction in capital has occurred or 
will occur, the Director of the Division 
of Swap Dealer and Intermediary Over-
sight or the Director’s designee may 
require that the futures commission 
merchant provide or cause a Material 
Affiliated Person (as that term is de-
fined in § 1.14(a)(2)) to provide, within 
three business days from the date of re-
quest or such shorter period as the Di-
vision Director or designee may speci-
fy, such other information as the Divi-
sion Director or designee determines to 
be necessary based upon market condi-
tions, reports provided by the futures 
commission merchant, or other avail-
able information. 

(h) Whenever a person registered as a 
futures commission merchant knows or 
should know that the total amount of 
its funds on deposit in segregated ac-
counts on behalf of customers trading 
on designated contract markets, or the 
amount of funds on deposit in seg-
regated accounts for customers 
transacting in Cleared Swaps under 
part 22 of this chapter, or the total 
amount set aside on behalf of cus-
tomers trading on non-United States 
markets under part 30 of this chapter, 
is less than the total amount of such 
funds required by the Act and the regu-
lations to be on deposit in segregated 
or secured amount accounts on behalf 
of such customers, the registrant must 
report such deficiency immediately by 
notice to the registrant’s designated 
self-regulatory organization and the 
Commission, as provided in paragraph 
(n) of this section. 

(i) A futures commission merchant 
must provide immediate notice, as set 
forth in paragraph (n) of this section, 
whenever it discovers or is informed 
that it has invested funds held for fu-
tures customers trading on designated 
contract markets pursuant to § 1.20, 
Cleared Swaps Customer Collateral, as 
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defined in § 22.1 of this chapter, or 30.7 
customer funds, as defined in § 30.1 of 
this chapter, in instruments that are 
not permitted investments under § 1.25, 
or has otherwise violated the require-
ments governing the investment of 
funds belonging to customers under 
§ 1.25. 

(j) A futures commission merchant 
must provide immediate notice, as pro-
vided in paragraph (n) of this section, 
whenever the futures commission mer-
chant does not hold a sufficient 
amount of funds in segregated accounts 
for futures customers under § 1.20, in 
segregated accounts for Cleared Swaps 
Customers under part 22 of this chap-
ter, or in secured amount accounts for 
customers trading on foreign markets 
under part 30 of this chapter to meet 
the futures commission merchant’s 
targeted residual interest in the seg-
regated or secured amount accounts 
pursuant to its policies and procedures 
required under § 1.11, or whenever the 
futures commission merchant’s 
amount of residual interest is less than 
the sum of the undermargined amounts 
in its customer accounts as determined 
at the point in time that the firm is re-
quired to maintain the undermargined 
amounts under § 1.22, and §§ 22.2 and 30.7 
of this chapter. 

(k) A futures commission merchant 
must provide immediate notice, as pro-
vided in paragraph (n) of this section, 
whenever the futures commission mer-
chant, or the futures commission mer-
chant’s parent or material affiliate, ex-
periences a material adverse impact to 
its creditworthiness or ability to fund 
its obligations, including any change 
that could adversely impact the firm’s 
liquidity resources. 

(l) A futures commission merchant 
must provide prompt notice, but in no 
event later than 24 hours, as provided 
in paragraph (n) of this section, when-
ever the futures commission merchant 
experiences a material change in its 
operations or risk profile, including a 
change in the senior management of 
the futures commission merchant, the 
establishment or termination of a line 
of business, or a material adverse 
change in the futures commission mer-
chant’s clearing arrangements. 

(m) A futures commission merchant 
must provide notice, if the futures 

commission merchant has been noti-
fied by the Securities and Exchange 
Commission, a securities self-regu-
latory organization, or a futures self- 
regulatory organization, that it is the 
subject of a formal investigation. A fu-
tures commission merchant must pro-
vide a copy of any examination report 
issued to the futures commission mer-
chant by the Securities and Exchange 
Commission or a securities self-regu-
latory organization. A futures commis-
sion merchant must provide the Com-
mission with notice of any correspond-
ence received from the Securities and 
Exchange Commission or a securities 
self-regulatory organization that raises 
issues with the adequacy of the futures 
commission merchant’s capital posi-
tion, liquidity to meet its obligations 
or otherwise operate its business, or in-
ternal controls. The notices and exam-
ination reports required by this section 
must be filed in a prompt manner, but 
in no event later than 24 hours of the 
reportable event, and must be filed in 
accordance with paragraph (n) of the 
section; Provided, however, that a fu-
tures commission merchant is not re-
quired to file a notice or copy of an ex-
amination report with the Securities 
and Exchange Commission, a securities 
self-regulatory organization, or a fu-
tures self-regulatory organization if 
such entity originally provided the 
communication or report to the futures 
commission merchant. 

(n) Notice. (1) Every notice and report 
required to be filed by this section by a 
futures commission merchant or a self- 
regulatory organization must be filed 
with the Commission, with the des-
ignated self-regulatory organization, if 
any, and with the Securities and Ex-
change Commission, if such registrant 
is a securities broker or dealer. Every 
notice and report required to be filed 
by this section by an applicant for reg-
istration as a futures commission mer-
chant must be filed with the National 
Futures Association (on behalf of the 
Commission), with the designated self- 
regulatory organization, if any, and 
with the Securities and Exchange Com-
mission, if such applicant is a securi-
ties broker or dealer. Every notice or 
report that is required to be filed by 
this section by a futures commission 
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merchant or a self-regulatory organiza-
tion must include a discussion of how 
the reporting event originated and 
what steps have been, or are being 
taken, to address the reporting event. 

(2) Every notice and report which an 
introducing broker or applicant for 
registration as an introducing broker 
is required to file by paragraphs (a), 
(c), and (d) of this section must be filed 
with the National Futures Association 
(on behalf of the Commission), with the 
designated self-regulatory organiza-
tion, if any, and with every futures 
commission merchant carrying or in-
tending to carry customer accounts for 
the introducing broker or applicant for 
registration as an introducing broker. 
Any notice or report filed with the Na-
tional Futures Association pursuant to 
this paragraph shall be deemed for all 
purposes to be filed with, and to be the 
official record of, the Commission. 
Every notice or report that is required 
to be filed by this section by an intro-
ducing broker or applicant for registra-
tion as an introducing broker must in-
clude a discussion of how the reporting 
event originated and what steps have 
been, or are being taken, to address the 
reporting event. 

(3) Every notice or report that is re-
quired to be filed by a futures commis-
sion merchant with the Commission or 
with a designated self-regulatory orga-
nization under this section must be in 
writing and must be filed via electronic 
transmission using a form of user au-
thentication assigned in accordance 
with procedures established by or ap-
proved by the Commission, and other-
wise in accordance with instructions 
issued by or approved by the Commis-
sion; Provided, however, that if the reg-
istered futures commission merchant 
cannot file the notice or report using 
the electronic transmission approved 
by the Commission due to a trans-
mission or systems failure, the futures 
commission merchant must imme-
diately contact the Commission’s re-
gional office with jurisdiction over the 
futures commission merchant as pro-
vided in § 140.02 of this chapter, and by 
email to FCMNotice@CFTC.gov. Any 
such electronic submission must clear-
ly indicate the futures commission 
merchant on whose behalf such filing is 
made and the use of such user authen-

tication in submitting such filing will 
constitute and become a substitute for 
the manual signature of the authorized 
signer. 

(Approved by the Office of Management and 
Budget under control number 3038–0024) 

[43 FR 39969, Sept. 8, 1978] 

EDITORIAL NOTE: For FEDERAL REGISTER ci-
tations affecting § 1.12, see the List of CFR 
Sections Affected, which appears in the 
Finding Aids section of the printed volume 
and at www.fdsys.gov. 

§ 1.13 [Reserved] 

§ 1.14 Risk assessment recordkeeping 
requirements for futures commis-
sion merchants. 

(a) Requirement to maintain and pre-
serve information. (1) Each futures com-
mission merchant registered with the 
Commission pursuant to Section 4d of 
the Act, unless exempt pursuant to 
paragraph (d) of this section, shall pre-
pare, maintain and preserve the fol-
lowing information: 

(i) An organizational chart which in-
cludes the futures commission mer-
chant and each of its affiliated persons. 
Included in the organizational chart 
shall be a designation of which affili-
ated persons are ‘‘Material Affiliated 
Persons’’ as that term is used in para-
graph (a)(2) of this section, which Ma-
terial Affiliated Persons file routine fi-
nancial or risk exposure reports with 
the Securities and Exchange Commis-
sion, a federal banking agency, an in-
surance commissioner or other similar 
official or agency of a state, or a for-
eign regulatory authority, and which 
Material Affiliated Persons are dealers 
in financial instruments with off-bal-
ance sheet risk and, if a Material Af-
filiated Person is such a dealer, wheth-
er it is also an end-user of such instru-
ments; 

(ii) Written policies, procedures, or 
systems concerning the futures com-
mission merchant’s: 

(A) Method(s) for monitoring and 
controlling financial and operational 
risks to it resulting from the activities 
of any of its affiliated persons; 

(B) Financing and capital adequacy, 
including information regarding 
sources of funding, together with a nar-
rative discussion by management of 
the liquidity of the material assets of 
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the futures commission merchant, the 
structure of debt capital, and sources 
of alternative funding; 

(C) Establishing and maintaining in-
ternal controls with respect to market 
risk, credit risk, and other risks cre-
ated by the futures commission mer-
chant’s proprietary and noncustomer 
clearing activities, including systems 
and policies for supervising, moni-
toring, reporting and reviewing trading 
activities in securities, futures con-
tracts, commodity options, forward 
contracts and financial instruments; 
policies for hedging or managing risks 
created by trading activities or super-
vising accounts carried for noncus-
tomer affiliates, including a descrip-
tion of the types of reviews conducted 
to monitor positions; and policies re-
lating to restrictions or limitations on 
trading activities: Provided, however, 
that if the futures commission mer-
chant has no such written policies, pro-
cedures or systems, it must so state in 
writing; 

(iii) Fiscal year-end consolidated and 
consolidating balance sheets for the 
highest level Material Affiliated Per-
son within the futures commission 
merchant’s organizational structure, 
which shall include the futures com-
mission merchant and its other Mate-
rial Affiliated Persons, prepared in ac-
cordance with generally accepted ac-
counting principles, which consoli-
dated balance sheets shall be audited 
by an independent certified public ac-
countant if an annual audit is per-
formed in the ordinary course of busi-
ness, but which otherwise may be 
unaudited, and which shall include ap-
propriate explanatory notes. The con-
solidating balance sheets may be those 
prepared by the futures commission 
merchant’s highest level Material Af-
filiated Person as part of its internal 
financial reporting process. Any addi-
tional information required to be filed 
under § 1.15(a)(2)(iii) shall also be main-
tained and preserved; and 

(iv) Fiscal year-end consolidated and 
consolidating income statements and 
consolidated cash flow statements for 
the highest level Material Affiliated 
Person within the futures commission 
merchant’s organizational structure, 
which shall include the futures com-
mission merchant and its other Mate-

rial Affiliated Persons, prepared in ac-
cordance with generally accepted ac-
counting principles, which consoli-
dated statements shall be audited by 
an independent certified public ac-
countant if an annual audit is per-
formed in the ordinary course of busi-
ness, but which otherwise may be 
unaudited, and which shall include ap-
propriate explanatory notes. The con-
solidating statements may be those 
prepared by the futures commission 
merchant’s highest level Material Af-
filiated Person as part of its internal 
financial reporting process. Any addi-
tional information required to be filed 
under § 1.15(a)(2)(iii) shall also be main-
tained and preserved. 

(2) The determination of whether an 
affiliated person of a futures commis-
sion merchant is a Material Affiliated 
Person shall involve consideration of 
all aspects of the activities of, and the 
relationship between, both entities, in-
cluding without limitation, the fol-
lowing factors: 

(i) The legal relationship between the 
futures commission merchant and the 
affiliated person; 

(ii) The overall financing require-
ments of the futures commission mer-
chant and the affiliated person, and the 
degree, if any, to which the futures 
commission merchant and the affili-
ated person are financially dependent 
on each other; 

(iii) The degree, if any, to which the 
futures commission merchant or its 
customers rely on the affiliated person 
for operational support or services in 
connection with the futures commis-
sion merchant’s business; 

(iv) The level of market, credit or 
other risk present in the activities of 
the affiliated person; and 

(v) The extent to which the affiliated 
person has the authority or the ability 
to cause a withdrawal of capital from 
the futures commission merchant. 

(3) For purposes of this section and 
§ 1.15, the term Material Affiliated Per-
son does not include a natural person. 

(4) The information, reports and 
records required by this section shall 
be maintained and preserved, and made 
readily available for inspection, in ac-
cordance with the provisions of § 1.31. 

(b) Special provisions with respect to 
Material Affiliated Persons subject to the 
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supervision of certain domestic regulators. 
A futures commission merchant shall 
be deemed to be in compliance with the 
recordkeeping requirements of para-
graphs (a)(1)(i), (a)(1)(iii) and (a)(1)(iv) 
of this section with respect to a Mate-
rial Affiliated Person if: 

(1) The futures commission merchant 
is required, or that Material Affiliated 
Person is required, to maintain and 
preserve information, or such informa-
tion is maintained and preserved by 
the futures commission merchant on 
behalf of the Material Affiliated Per-
son, pursuant to § 240.17h–1T of this 
title, or such other risk assessment 
regulations as the Securities and Ex-
change Commission may adopt, and 
maintains and makes available for in-
spection by the Commission in accord-
ance with the provisions of this section 
copies of the records and reports main-
tained and filed on Form 17–H (or such 
other forms or reports as may be re-
quired) by such futures commission 
merchant or its Material Affiliated 
Person with the Securities and Ex-
change Commission pursuant to 
§§ 240.17h–1T and 240.17h–2T of this title, 
or such other risk assessment regula-
tions as the Securities and Exchange 
Commission may adopt; 

(2) In the case of a Material Affili-
ated Person (including a foreign bank-
ing organization) that is subject to ex-
amination by, or the reporting require-
ments of, a Federal banking agency, 
the futures commission merchant or 
such Material Affiliated Person main-
tains and makes available for inspec-
tion by the Commission in accordance 
with the provisions of this section cop-
ies of all reports submitted by such 
Material Associated Person to the Fed-
eral banking agency pursuant to sec-
tion 5211 of the Revised Statutes, sec-
tion 9 of the Federal Reserve Act, sec-
tion 7(a) of the Federal Deposit Insur-
ance Act, section 10(b) of the Home 
Owners’ Loan Act, or section 5 of the 
Bank Holding Company Act of 1956; or 

(3) In the case of a Material Affili-
ated Person that is subject to the su-
pervision of an insurance commissioner 
or other similar official or agency of a 
state, the futures commission mer-
chant or such Material Affiliated Per-
son maintains and makes available for 
inspection by the Commission in ac-

cordance with the provisions of this 
section copies of the annual statements 
with schedules and exhibits prepared 
by the Material Affiliated Person on 
forms prescribed by the National Asso-
ciation of Insurance Commissioners or 
by a state insurance commissioner. 

(c) Special provisions with respect to 
Material Affiliated Persons subject to the 
supervision of a Foreign Regulatory Au-
thority. A futures commission mer-
chant shall be deemed to be in compli-
ance with the recordkeeping require-
ments of paragraphs (a)(1)(iii) and 
(a)(1)(iv) of this section with respect to 
a Material Affiliated Person if such fu-
tures commission merchant maintains 
and makes available, or causes such 
Material Affiliated Person to make 
available, for inspection by the Com-
mission in accordance with the provi-
sions of this section copies of any fi-
nancial or risk exposure reports filed 
by such Material Affiliated Person 
with a foreign futures authority or 
other foreign regulatory authority, 
provided that: (1) the futures commis-
sion merchant agrees to use its best ef-
forts to obtain from the Material Af-
filiated Person and to cause the Mate-
rial Affiliated Person to provide, di-
rectly or through its foreign futures 
authority or other foreign regulatory 
authority, any supplemental informa-
tion the Commission may request and 
there is no statute or other bar in the 
foreign jurisdiction that would pre-
clude the futures commission mer-
chant, the Material Affiliated Person, 
the foreign futures authority or other 
foreign regulatory authority from pro-
viding such information to the Com-
mission; or (2) the foreign futures au-
thority or other foreign regulatory au-
thority with whom the Material Affili-
ated Person files such reports has en-
tered into an information-sharing 
agreement with the Commission which 
is in effect as of the futures commis-
sion merchant’s fiscal year-end and 
which will allow the Commission to ob-
tain the type of information required 
herein. The futures commission mer-
chant shall maintain a copy of the 
original report and a copy translated 
into the English language. For the pur-
poses of this section, the term ‘‘For-
eign Futures Authority’’ shall have the 
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meaning set forth in section 1a(10) of 
the Act. 

(d) Exemptions. (1) The provisions of 
this section shall not apply to any fu-
tures commission merchant which 
holds funds or property of or for fu-
tures customers of less than $6,250,000 
and has less than $5,000,000 in adjusted 
net capital as of the futures commis-
sion merchant’s current fiscal year- 
end; provided, however, that such fu-
tures commission merchant is not a 
clearing member of an exchange. 

(2) The Commission may, upon writ-
ten application by a Reporting Futures 
Commission Merchant, exempt from 
the provisions of this section, other 
than paragraph (a)(1)(ii) of this section, 
either unconditionally or on specified 
terms and conditions, any futures com-
mission merchant affiliated with such 
Reporting Futures Commission Mer-
chant. The term ‘‘Reporting Futures 
Commission Merchant’’ shall mean, in 
the case of a futures commission mer-
chant that is affiliated with another 
registered futures commission mer-
chant, the futures commission mer-
chant which maintains the greater 
amount of adjusted net capital as last 
reported on financial reports filed with 
the Commission pursuant to § 1.10 un-
less another futures commission mer-
chant is acting as the Reporting 
Broker or Dealer under § 240.17h–2T of 
this title, or the Commission permits 
another futures commission merchant 
to act as the Reporting Futures Com-
mission Merchant. In granting exemp-
tions under this section, the Commis-
sion shall consider, among other fac-
tors, whether the records required by 
this section concerning the Material 
Affiliated Persons of the futures com-
mission merchant affiliated with the 
Reporting Futures Commission Mer-
chant will be available to the Commis-
sion pursuant to this section or § 1.15. A 
request for exemption filed under this 
paragraph (d)(2) shall explain the basis 
for the designation of a particular fu-
tures commission merchant as the Re-
porting Futures Commission Merchant 
and will become effective on the thir-
tieth day after receipt of such request 
by the Commission unless the Commis-
sion objects to the request by that 
date. 

(3) The Commission may exempt any 
futures commission merchant from any 
provision of this section if it finds that 
the exemption is not contrary to the 
public interest and the purposes of the 
provisions from which the exemption is 
sought. The Commission may grant the 
exemption subject to such terms and 
conditions as it may find appropriate. 

(e) Location of records. A futures com-
mission merchant required to maintain 
records concerning Material Affiliated 
Persons pursuant to this section may 
maintain those records either at the 
principal office of the Material Affili-
ated Person or at a records storage fa-
cility, provided that, except as set 
forth in paragraph (c) of this section, 
the records are located within the 
boundaries of the United States and 
the records are kept and available for 
inspection in accordance with § 1.31. If 
such records are maintained at a place 
other than the futures commission 
merchant’s principal place of business, 
the Material Affiliated Person or other 
entity maintaining the records shall 
file with the Commission a written un-
dertaking, in a form acceptable to the 
Commission, signed by a duly author-
ized person, to the effect that the 
records will be treated as if the futures 
commission merchant were maintain-
ing the records pursuant to this section 
and that the entity maintaining the 
records will permit examination of 
such records at any time, or from time 
to time during business hours, by rep-
resentatives or designees of the Com-
mission and promptly furnish the Com-
mission representative or its designee 
true, correct, complete and current 
hard copy of all or any part of such 
records. The election to maintain 
records at the principal place of busi-
ness of the Material Affiliated Person 
or at a records storage facility pursu-
ant to the provisions of this paragraph 
shall not relieve the futures commis-
sion merchant required to maintain 
and preserve such records from any of 
its responsibilities under this section 
or § 1.15. 

(f) Confidentiality. All information ob-
tained by the Commission pursuant to 
the provisions of this section from a fu-
tures commission merchant concerning 
a Material Affiliated Person shall be 
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deemed confidential information for 
the purposes of section 8 of the Act. 

(g) Implementation schedule. (1) Each 
futures commission merchant reg-
istered as of December 31, 1994 and sub-
ject to the requirements of this section 
shall maintain and preserve the infor-
mation required by paragraphs (a)(1)(i) 
and (a)(1)(ii) of this section com-
mencing April 30, 1995 and the informa-
tion required by paragraphs (a)(1)(iii) 
and (a)(1)(iv) of this section com-
mencing May 15, 1995 or, if December 
31, 1994 is not the futures commission 
merchant’s fiscal year-end, 135 cal-
endar days following the first fiscal 
year-end occurring after December 31, 
1994. 

(2) Each futures commission mer-
chant whose registration becomes ef-
fective after December 31, 1994 and is 
subject to the requirements of this sec-
tion shall maintain and preserve the 
information required by paragraphs 
(a)(1)(i) and (a)(1)(ii) of this section 
commencing 60 calendar days after reg-
istration become effective and the in-
formation required by paragraphs 
(a)(1)(iii) and (a)(1)(iv) of this section 
commencing 105 calendar days fol-
lowing the first fiscal year-end occur-
ring after registration becomes effec-
tive. 

[59 FR 66688, Dec. 28, 1994] 

§ 1.15 Risk assessment reporting re-
quirements for futures commission 
merchants. 

(a) Reporting requirements with respect 
to information required to be maintained 
by § 1.14. (1) Each futures commission 
merchant registered with the Commis-
sion pursuant to Section 4d of the Act, 
unless exempt pursuant to paragraph 
(c) of this section, shall file the fol-
lowing with the regional office with 
which it files periodic financial reports 
by no later than April 30, 1995, provided 
that in the case of a futures commis-
sion merchant whose registration be-
comes effective after December 31, 1994, 
such futures commission merchant 
shall file the following within 60 cal-
endar days after the effective date of 
such registration, or by April 30, 1995, 
whichever comes later: 

(i) A copy of the organizational chart 
maintained by the futures commission 
merchant pursuant to paragraph 

(a)(l)(i) of § 1.14. Where there is a mate-
rial change in information provided, an 
updated organizational chart shall be 
filed within sixty calendar days after 
the end of the fiscal quarter in which 
the change has occurred; and 

(ii) Copies of the financial, oper-
ational, and risk management policies, 
procedures and systems maintained by 
the futures commission merchant pur-
suant to paragraph (a)(l)(ii) of § 1.14. If 
the futures commission merchant has 
no such written policies, procedures or 
systems, it must file a statement so in-
dicating. Where there is a material 
change in information provided, such 
change shall be reported within sixty 
calendar days after the end of the fiscal 
quarter in which the change has oc-
curred. 

(2) Each futures commission mer-
chant registered with the Commission 
pursuant to Section 4d of the Act, un-
less exempt pursuant to paragraph (c) 
of this section, shall file the following 
with the regional office with which it 
files periodic financial reports within 
105 calendar days after the end of each 
fiscal year or, if a filing is made pursu-
ant to a written notice issued under 
paragraph (a)(2)(iii) of this section, 
within the time period specified in the 
written notice: 

(i) Fiscal year-end consolidated and 
consolidating balance sheets for the 
highest level Material Affiliated Per-
son within the futures commission 
merchant’s organizational structure, 
which shall include the futures com-
mission merchant and its other Mate-
rial Affiliated Persons, prepared in ac-
cordance with generally accepted ac-
counting principles, which consoli-
dated balance sheets shall be audited 
by an independent certified public ac-
countant if an annual audit is per-
formed in the ordinary course of busi-
ness, but which otherwise may be 
unaudited, and which consolidated bal-
ance sheets shall include appropriate 
explanatory notes. The consolidating 
balance sheets may be those prepared 
by the futures commission merchant’s 
highest level Material Affiliated Per-
son as part of its internal financial re-
porting process; 

(ii) Fiscal year-end annual consoli-
dated and consolidating income state-
ments and consolidated cash flow 
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statements for the highest level Mate-
rial Affiliated Person within the fu-
tures commission merchant’s organiza-
tional structure, which shall include 
the futures commission merchant and 
its other Material Affiliated Persons, 
prepared in accordance with generally 
accepted accounting principles, which 
consolidated statements shall be au-
dited by an independent certified pub-
lic accountant if an annual audit is 
performed in the ordinary course of 
business, but which otherwise may be 
unaudited, and which consolidated 
statements shall include appropriate 
explanatory notes. The consolidating 
statements may be those prepared by 
the futures commission merchant’s 
highest level Material Affiliated Per-
son as part of its internal financial re-
porting process; and 

(iii) Upon receiving written notice 
from any representative of the Com-
mission and within the time period 
specified in the written notice, such ad-
ditional information which the Com-
mission determines is necessary for a 
complete understanding of a particular 
affiliate’s financial impact on the fu-
tures commission merchant’s organiza-
tional structure. 

(3) For the purposes of this section, 
the term Material Affiliated Person 
shall have the meaning used in § 1.14. 

(4) The reports required to be filed 
pursuant to paragraphs (a)(1) and (2) of 
this section must be filed via elec-
tronic transmission using a form of 
user authentication assigned in accord-
ance with procedures established by or 
approved by the Commission, and oth-
erwise in accordance with instructions 
issued by or approved by the Commis-
sion. Any such electronic submission 
must clearly indicate the registrant on 
whose behalf such filing is made and 
the use of such user authentication in 
submitting such filing will constitute 
and become a substitute for the man-
ual signature of the authorized signer. 

(b) [Reserved] 
(c) Exemptions. (1) The provisions of 

this section shall not apply to any fu-
tures commission merchant which 
holds funds or property of or for fu-
tures customers of less than $6,250,000 
and has less than $5,000,000 in adjusted 
net capital as of the futures commis-
sion merchant’s fiscal year-end; pro-

vided, however, that such futures com-
mission merchant is not a clearing 
member of an exchange. 

(2) The Commission may, upon writ-
ten application by a Reporting Futures 
Commission Merchant, exempt from 
the provisions of this section, other 
than paragraph (a)(1)(ii) of this section, 
either unconditionally or on specified 
terms and conditions, any futures com-
mission merchant affiliated with such 
Reporting Futures Commission Mer-
chant. The term ‘‘Reporting Futures 
Commission Merchant’’ shall mean, in 
the case of a futures commission mer-
chant that is affiliated with another 
registered futures commission mer-
chant, the futures commission mer-
chant which maintains the greater 
amount of net capital as last reported 
on its financial reports filed with the 
Commission pursuant to § 1.10 unless 
another futures commission merchant 
is acting as the Reporting Broker or 
Dealer under § 240.17h–2T of this title or 
the Commission permits another fu-
tures commission merchant to act as 
the Reporting Futures Commission 
Merchant. In granting exemptions 
under this section, the Commission 
shall consider, among other factors, 
whether the records and other informa-
tion required to be maintained pursu-
ant to § 1.14 concerning the Material 
Affiliated Persons of the futures com-
mission merchant affiliated with the 
Reporting Futures Commission Mer-
chant will be available to the Commis-
sion pursuant to the provisions of this 
section. A request for exemption filed 
under this paragraph (c)(2) shall ex-
plain the basis for the designation of a 
particular futures commission mer-
chant as the Reporting Futures Com-
mission Merchant and will become ef-
fective on the thirtieth day after re-
ceipt of such request by the Commis-
sion unless the Commission objects to 
the request by that date. The Report-
ing Futures Commission Merchant 
must submit the information required 
by paragraph (a)(1)(ii) of this section 
on behalf of its affiliated futures com-
mission merchants. 

(3) The Commission may exempt any 
futures commission merchant from any 
provision of this section if it finds that 
the exemption is not contrary to the 
public interest and the purposes of the 
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provisions from which the exemption is 
sought. The Commission may grant the 
exemption subject to such terms and 
conditions as it may find appropriate. 

(d) Special provisions with respect to 
Material Affiliated Persons subject to the 
supervision of certain domestic regulators. 
(1) In the case of a futures commission 
merchant which is required to file, or 
has a Material Affiliated Person which 
is required to file, Form 17–H (or such 
other forms or reports as may be re-
quired) with the Securities and Ex-
change Commission pursuant to 
§ 240.17h–2T of this title, or such other 
risk assessment regulations as the Se-
curities and Exchange Commission 
may adopt, such futures commission 
merchant shall be deemed to be in 
compliance with the reporting require-
ments of paragraphs (a)(1)(i) and (a)(2) 
of this section if the futures commis-
sion merchant furnishes, in accordance 
with paragraph (a)(2) of this section, a 
copy of the most recent Form 17–H 
filed by the futures commission mer-
chant or its Material Affiliated Person 
with the Securities and Exchange Com-
mission, provided however, that if the 
futures commission merchant has des-
ignated any of its affiliated persons as 
Material Affiliated Persons for pur-
poses of this section and § 1.14 which 
are not designated as Material Associ-
ated Persons for purposes of the Form 
17–H filed pursuant to §§ 240.17h–1T and 
240.17h–2T of this title, the futures 
commission must also designate any 
such affiliated person as a Material Af-
filiated Person on the organizational 
chart required as Item 1 of part I of 
Form 17–H. To comply with paragraphs 
(a)(1)(i) and (a)(2) of this section, such 
futures commission merchant may, at 
its option, file Form 17–H in its en-
tirety or file such form without the in-
formation required under part II of 
Form 17–H. 

(2) In the case of a Material Affili-
ated Person (including a foreign bank-
ing organization) that is subject to ex-
amination by, or the reporting require-
ments of, a Federal banking agency, 
the futures commission merchant shall 
be deemed to be in compliance with the 
reporting requirements of paragraph 
(a)(2) of this section with respect to 
such Material Affiliated Person if the 
futures commission merchant or such 

Material Affiliated Person maintains 
in accordance with § 1.14 copies of all 
reports filed by the Material Affiliated 
Person with the Federal banking agen-
cy pursuant to section 5211 of the Re-
vised Statutes, section 9 of the Federal 
Reserve Act, section 7(a) of the Federal 
Deposit Insurance Act, section 10(b) of 
the Home Owners’ Loan Act, or section 
5 of the Bank Holding Company Act of 
1956. 

(3) In the case of a futures commis-
sion merchant that has a Material Af-
filiated Person that is subject to the 
supervision of an insurance commis-
sioner or other similar official or agen-
cy of a state, such futures commission 
merchant shall be deemed to be in 
compliance with the reporting require-
ments of paragraph (a)(2) of this sec-
tion with respect to the Material Af-
filiated Person if: 

(i) With respect to a Material Affili-
ated Person organized as a mutual in-
surance company or a non-public stock 
company, the futures commission mer-
chant or such Material Affiliated Per-
son maintains in accordance with § 1.14 
copies of the annual statements with 
schedules and exhibits prepared by the 
Material Affiliated Person on forms 
prescribed by the National Association 
of Insurance Commissioners or by a 
state insurance commissioner; and 

(ii) With respect to a Material Affili-
ated Person organized as a public stock 
company, the futures commission mer-
chant or such Material Affiliated Per-
son maintains, in addition to the an-
nual statements with schedules and ex-
hibits required to be maintained pursu-
ant to § 1.14, copies of the filings made 
by the Material Affiliated Person pur-
suant to sections 13 or 15 of the Securi-
ties Exchange Act of 1934 and the In-
vestment Company Act of 1940. 

(4) No futures commission merchant 
shall be required to furnish to the Com-
mission any examination report of any 
Federal banking agency or any super-
visory recommendations or analyses 
contained therein with respect to a Ma-
terial Affiliated Person that is subject 
to the regulation of a Federal banking 
agency. All information received by 
the Commission pursuant to this sec-
tion concerning a Material Affiliated 
Person that is subject to examination 
by or the reporting requirements of a 
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Federal banking agency shall be 
deemed confidential for the purposes of 
section 8 of the Act. 

(5) The furnishing of any information 
or documents by a futures commission 
merchant pursuant to this section 
shall not constitute an admission for 
any purpose that a Material Affiliated 
Person is otherwise subject to the Act. 

(e) Special provisions with respect to 
Material Affiliated Persons subject to the 
supervision of a Foreign Regulatory Au-
thority. A futures commission mer-
chant shall be deemed to be in compli-
ance with the reporting requirements 
of paragraph (a)(2) of this section with 
respect to a Material Affiliated Person 
if such futures commission merchant 
furnishes, or causes such Material Af-
filiated Person to make available, in 
accordance with the provisions of this 
section, copies of any financial or risk 
exposure reports filed by such Material 
Affiliated Person with a foreign futures 
authority or other foreign regulatory 
authority, provided that: 

(1) The futures commission merchant 
agrees to use its best efforts to obtain 
from the Material Affiliated Person 
and to cause the Material Affiliated 
Person to provide, directly or through 
its foreign futures authority or other 
foreign regulatory authority, any sup-
plemental information the Commission 
may request and there is no statute or 
other bar in the foreign jurisdiction 
that would preclude the futures com-
mission merchant, the Material Affili-
ated Person, the foreign futures au-
thority or other foreign regulatory au-
thority from providing such informa-
tion to the Commission; or 

(2) The foreign futures authority or 
other foreign regulatory authority 
with whom the Material Affiliated Per-
son files such reports has entered into 
an information sharing agreement with 
the Commission which is in effect as of 
the futures commission merchant’s fis-
cal year-end and which will allow the 
Commission to obtain the type of infor-
mation required herein. The futures 
commission merchant shall file a copy 
of the original report and a copy trans-
lated into the English language. For 
the purposes of this section, the term 
‘‘Foreign Futures Authority’’ shall 
have the meaning set forth in section 
1a(10) of the Act. 

(f) Confidentiality. All information ob-
tained by the Commission pursuant to 
the provisions of this section from a fu-
tures commission merchant concerning 
a Material Associated Person shall be 
deemed confidential information for 
the purposes of section 8 of the Act. 

(g) Implementation schedule. Each fu-
tures commission merchant registered 
as of December 31, 1994 and subject to 
the requirements of this section shall 
file the information required by para-
graph (a)(1) of this section no later 
than April 30, 1995 and the information 
required by paragraph (a)(2) of this sec-
tion no later than May 15, 1995. Each 
futures commission merchant whose 
registration becomes effective after 
December 31, 1994 and is subject to the 
requirements of this section shall file 
the information required by paragraph 
(a)(1) of this section within 60 calendar 
days after registration is granted, or 
by April 30, 1995, whichever comes later 
and the information required by para-
graph (a)(2) of this section within 105 
calendar days after registration is 
granted or by May 15, 1995, whichever 
comes later. 

[59 FR 66690, Dec. 28, 1994; 60 FR 13901, Mar. 
15, 1995, as amended at 78 FR 68625, Nov. 14, 
2013] 

§ 1.16 Qualifications and reports of ac-
countants. 

(a) Definitions—(1) Accountant’s report. 
The term ‘‘accountant’s report,’’ when 
used in regard to financial statements 
and schedules, means a document in 
which an independent licensed or cer-
tified public accountant indicates the 
scope of the audit (or examination) 
which he has made and sets forth his 
opinion regarding the financial state-
ments and schedules taken as a whole 
or an assertion to the fact that an 
overall opinion cannot be expressed. 
When an overall opinion cannot be ex-
pressed, the reasons therefore must be 
stated. 

(2) Audit or examination. The terms 
‘‘audit’’ and ‘‘examination,’’ when used 
in regard to financial statements and 
schedules, mean an examination of the 
statements and schedules by an ac-
countant in accordance with generally 
accepted auditing standards for the 
purposes of expressing an opinion 
thereon. 
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(3) Certified. The term ‘‘certified,’’ 
when used in regard to financial state-
ments and schedules, means audited 
and reported upon with an opinion ex-
pressed by an independent certified 
public accountant or independent li-
censed public accountant. 

(4) Customer. The term ‘‘customer’’ 
means customer, as defined in §§ 1.3, 
and 30.7 customer, as defined in § 30.1 of 
this chapter. 

(b) Qualifications of accountants. (1) 
The Commission will recognize any 
person as a certified public accountant 
who is duly registered and in good 
standing as such under the laws of the 
place of his residence or principal of-
fice; Provided, however, that a certified 
public accountant engaged to conduct 
an examination of a futures commis-
sion merchant must be registered with 
the Public Company Accounting Over-
sight Board and must have undergone 
an examination by the Public Company 
Accounting Oversight Board, and may 
not be subject to a permanent or tem-
porary bar to engage in the examina-
tion of public issuers or brokers or 
dealers registered with the Securities 
and Exchange Commission as a result 
of a Public Company Accounting Over-
sight Board disciplinary hearing. 

(2) The Commission will not recog-
nize any certified public accountant or 
licensed public accountant as inde-
pendent who is not in fact independent. 
For example, an accountant will not be 
considered independent with respect to 
any applicant or registrant or any par-
ent, subsidiary, or other affiliate of 
such applicant or registrant (i) in 
which, during the period of his profes-
sional engagement to examine the fi-
nancial statements and schedules being 
reported on or at the date of his report, 
he or his firm or a member thereof had, 
or was committed to acquire, any di-
rect financial interest or any material 
indirect financial interest, or (ii) with 
which, during the period of his profes-
sional engagement to examine the fi-
nancial statements and schedules being 
reported on, at the date of his report or 
during the period covered by the finan-
cial statements, he or his firm or a 
member thereof was connected as a 
promoter, underwriter, voting trustee, 
director, officer, or employee, except 
that a firm will be deemed independent 

with respect to an applicant or reg-
istrant and its affiliates if a former 
employee or officer of such applicant 
or registrant or any such affiliate is 
employed by the firm and such indi-
vidual has completely disassociated 
himself from the applicant or reg-
istrant and its affiliates and does not 
participate in auditing financial state-
ments and schedules of the applicant or 
registrant or its affiliates covering any 
period of his employment by the appli-
cant or registrant or its affiliates. An 
accountant will not be considered inde-
pendent if he or his firm or a member 
thereof performs manual or automated 
bookkeeping services or assumes re-
sponsibility for maintenance of the ac-
counting records, including accounting 
classification decisions, of such appli-
cant or registrant or any of its affili-
ates. For the purposes of this § 1.16(b), 
the term ‘‘member’’ means all partners 
in the firm and all professional em-
ployees participating in the audit or lo-
cated in the office of the firm partici-
pating in a significant portion of the 
audit. 

(3) In determining whether an ac-
countant may in fact not be inde-
pendent with respect to a particular 
applicant or registrant, the Commis-
sion will give appropriate consider-
ation to all relevant circumstances, in-
cluding evidence bearing on all rela-
tionships between the accountant and 
that applicant or registrant or any af-
filiate thereof, and will not confine 
itself to the relationship existing in 
connection with the filing of reports 
with the Commission. 

(4) The governing body of each fu-
tures commission merchant must en-
sure that the certified public account-
ant engaged is duly qualified to per-
form an audit of the futures commis-
sion merchant. Such an evaluation of 
the qualifications of the certified pub-
lic accountant should include, among 
other issues, the certified public ac-
countant’s experience in auditing fu-
tures commission merchants, the depth 
of the certified public accountant’s 
staff, the certified public accountant’s 
knowledge of the Act and Regulations, 
the size and geographic location of the 
futures commission merchant, and the 
independence of the certified public ac-
countant. The governing body should 
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also review and consider the inspection 
reports issued by the Public Company 
Accounting Oversight Board as part of 
the assessment of the qualifications of 
the public accountant to perform an 
audit of the futures commission mer-
chant. 

(c) Accountant’s reports—(1) Technical 
requirements. The accountant’s report 
must: 

(i) Be dated; 
(ii) Indicate the city and State where 

issued; and 
(iii) Identify without detailed enu-

meration the financial statements cov-
ered by the report. 

(2) Representations as to the audit. The 
accountant’s report must state wheth-
er the audit was made in accordance 
with the auditing standards adopted by 
the Public Company Accounting Over-
sight Board, and must designate any 
auditing procedures deemed necessary 
by the accountant under the cir-
cumstances of the particular case 
which have been omitted and the rea-
sons for their omission. However, noth-
ing in this paragraph shall be con-
strued to imply authority for the omis-
sion of any procedure which inde-
pendent accountants would ordinarily 
employ in the course of an audit made 
for the purposes of expressing the opin-
ion required by paragraph (c)(3) of this 
section. 

(3) Opinion to be expressed. The ac-
countant’s report must state clearly: 
(i) The opinion of the accountant with 
respect to the financial statements and 
schedules covered by the report and the 
accounting principles and practices re-
flected therein and (ii) the opinion of 
the accountant as to the consistency of 
the application of the accounting prin-
ciples, or as to any changes in such 
principles which have material effect 
on the financial statements and sched-
ules. 

(4) Exceptions. Any matters to which 
the accountant takes exception must 
be clearly identified, such exceptions 
specifically and clearly stated, and to 
the extent practicable, the effect of 
each exception on related financial 
statements and schedules given. 

(5) Accountant’s report on material in-
adequacies. A registrant must file con-
currently with the annual audit report 
a supplemental report by the account-

ant describing any material inadequa-
cies found to exist or found to have ex-
isted since the date of the previous 
audit. An applicant must file concur-
rently with the audit report a supple-
mental report by the accountant de-
scribing any material inadequacies 
found to exist as of the date of the 
Form 1–FR being filed: Provided, how-
ever, That if such applicant is reg-
istered with the Securities and Ex-
change Commission as a securities 
broker or dealer, and it files (in accord-
ance with § 1.10(h)) a copy of its Finan-
cial and Operational Combined Uni-
form Single Report under the Securi-
ties Exchange Act of 1934, Part II, Part 
IIA, or Part II CSE, in lieu of Form 1– 
FR, the accountant’s supplemental re-
port must be made as of the date of 
such report. The supplemental report 
must indicate any corrective action 
taken or proposed by the applicant or 
registrant in regard thereto. If the 
audit did not disclose any material in-
adequacies, the supplemental report 
must so state. 

(d) Audit objectives. (1) The audit must 
be made in accordance with generally 
accepted auditing standards and must 
include a review and appropriate tests 
of the accounting system, the internal 
accounting control, and the procedures 
for safeguarding customer and firm as-
sets in accordance with the provisions 
of the Act and the regulations there-
under, since the prior examination 
date. The audit must include all proce-
dures necessary under the cir-
cumstances to enable the independent 
licensed or certified public accountant 
to express an opinion on the financial 
statements and schedules. The scope of 
the audit and review of the accounting 
system, the internal controls, and pro-
cedures for safeguarding customer and 
firm assets must be sufficient to pro-
vide reasonable assurance that any ma-
terial inadequacies existing at the date 
of the examination in (i) the account-
ing system, (ii) the internal accounting 
controls, and (iii) the procedures for 
safeguarding customer and firm assets 
(including, in the case of a futures 
commission merchant, the segregation 
requirements of section 4d(a)(2) of the 
Act and these regulations and the se-
cured amount requirements of the Act 
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and these regulations) will be discov-
ered. Additionally, as specified objec-
tives the audit must include reviews of 
the practices and procedures followed 
by the registrant in making (A) peri-
odic computations of the minimum fi-
nancial requirements pursuant to § 1.17 
and (B) in the case of a futures com-
mission merchant, daily computations 
of the segregation requirements of sec-
tion 4d(a)(2) of the Act and these regu-
lations and the secured amount re-
quirements of the Act and these regu-
lations. 

(2) A material inadequacy in the ac-
counting system, the internal account-
ing controls, the procedures for safe-
guarding customer and firm assets, and 
the practices and procedures referred 
to in paragraph (d)(1) of this section 
which is to be reported in accordance 
with paragraph (e)(2) of this section in-
cludes any conditions which contrib-
uted substantially to or, if appropriate 
corrective action is not taken, could 
reasonably be expected to: 

(i) Inhibit an applicant or registrant 
from promptly completing trans-
actions or promptly discharging his re-
sponsibilities to customers or other 
creditors; 

(ii) Result in material financial loss; 
(iii) Result in material misstatement 

of the applicant’s or registrant’s finan-
cial statements and schedules; or 

(iv) Result in violations of the Com-
mission’s segregation or secured 
amount (in the case of a futures com-
mission merchant), recordkeeping or 
financial reporting requirements to the 
extent that could reasonably be ex-
pected to result in the conditions de-
scribed in paragraph (d)(2) (i), (ii), or 
(iii) of this section. 

(e) Extent and timing of audit proce-
dures. (1) The extent and timing of 
audit procedures are matters for the 
independent public accountant to de-
termine on the basis of his review and 
evaluation of existing internal controls 
and other audit procedures performed 
in accordance with generally accepted 
auditing standards and the audit objec-
tives set forth in paragraph (d) of this 
section. In determining the extent of 
testing, consideration must be given to 
the materiality of an area and to the 
possible effect on the financial state-

ments and schedules of a material 
misstatement in a related account. 

(2) If during the course of an audit or 
interim work, the independent public 
accountant determines that any mate-
rial inadequacies exist in the account-
ing system, in the internal accounting 
control, in the procedures for safe-
guarding customer or firm assets, or as 
otherwise defined in paragraph (d) of 
this section, he must call such inad-
equacies to the attention of the appli-
cant or registrant, which has the re-
sponsibility to give notice to the Na-
tional Futures Association and, if an 
applicant, or the Commission and the 
designated self-regulatory organiza-
tion, if any, if a registrant, in accord-
ance with paragraphs (d) and (g) of 
§ 1.12: Provided, however, That if the ap-
plicant or registrant is an introducing 
broker or applicant for registration as 
an introducing broker, it also has the 
responsibility to give notice to the Na-
tional Futures Association, the des-
ignated self-regulatory organization, if 
any, and every futures commission 
merchant carrying or intending to 
carry customer accounts for the intro-
ducing broker or applicant for registra-
tion as an introducing broker. The ap-
plicant or registrant must also furnish 
the accountant with a copy of said no-
tice within three (3) business days. If 
the accountant fails to receive such no-
tice from the applicant or registrant 
within three (3) business days, or if he 
disagrees with the statements con-
tained in the notice of the applicant or 
registrant, the accountant must inform 
the National Futures Association, in 
the case of an applicant, or the Com-
mission and the designated self-regu-
latory organization, if any, in the case 
of a registrant, by reporting the mate-
rial inadequacy and, in the case of an 
applicant or registrant which is an in-
troducing broker or applicant for reg-
istration as in introducing broker, the 
accountant must also inform the Na-
tional Futures Association, the des-
ignated self-regulatory organization, if 
any, and every futures commission 
merchant carrying or intending to 
carry customer accounts for the intro-
ducing an introducing broker, within 
three (3) business days thereafter. Such 
report from the accountant must, if 
the applicant or registrant failed to 
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file a notice, describe the material in-
adequacies found to exist. If the appli-
cant or registrant filed a notice, the 
accountant must file a report detailing 
the aspects, if any, of the applicant’s or 
registrant’s notice with which the ac-
countant does not agree. 

(f)(1) Extension of time for filing au-
dited reports. In the event a registered 
futures commission merchant or a reg-
istered introducing broker finds that it 
cannot file, without substantial undue 
hardship, its certified financial state-
ments and schedules for any year with-
in the time specified in § 1.10 (b)(1)(ii) 
or § 1.10 (b)(2)(ii) of this part, as appli-
cable, such registrants may request ap-
proval for an extension of time, as fol-
lows: 

(i) Futures commission merchant reg-
istrants. (A) A futures commission mer-
chant may file with its designated self- 
regulatory organization an application 
for an extension of time, a copy of 
which the registrant must file with the 
Commission. The application shall be 
approved or denied in writing by the 
designated self-regulatory organiza-
tion. The registrant must file imme-
diately with the Commission a copy of 
any notice it receives from the des-
ignated self-regulatory organization to 
approve or deny the registrant’s re-
quest for extension of time. A written 
notice of approval shall become effec-
tive upon the filing by the registrant of 
a copy with the Commission, and a 
written notice of denial shall be effec-
tive as of the date of the notice. 

(B) A futures commission merchant 
that is registered with the Securities 
and Exchange Commission as a securi-
ties broker or dealer may file with its 
designated self-regulatory organization 
a copy of any application that the reg-
istrant has filed with its designated ex-
amining authority, pursuant to § 240.17– 
a5(l)(1)of this title, for an extension of 
time to file audited annual financial 
statements. The registrant must also 
file immediately with the designated 
self-regulatory organization and the 
Commission copies of any notice it re-
ceives from its designated examining 
authority to approve or deny the re-
quested extension of time. Upon receipt 
by the designated self-regulatory orga-
nization and the Commission of copies 
of any such notice of approval, the re-

quested extension of time referenced in 
the notice shall be deemed approved 
under this paragraph (f)(1)(i). 

(C) Any copy that under this para-
graph is required to be filed with the 
Commission must be filed via elec-
tronic transmission using a form of 
user authentication assigned in accord-
ance with procedures established by or 
approved by the Commission, and oth-
erwise in accordance with instructions 
issued by or approved by the Commis-
sion. Any such electronic submission 
must clearly indicate the registrant on 
whose behalf such filing is made and 
the use of such user authentication in 
submitting such filing will constitute 
and become a substitute for the man-
ual signature of the authorized signer. 

(ii) Introducing broker registrants. (A) 
An introducing broker may file with 
the National Futures Association an 
application for extension of time, 
which shall be approved or denied in 
writing. 

(B) An introducing broker that is 
registered with the Securities and Ex-
change Commission as a securities 
broker or dealer may file with the Na-
tional Futures Association copies of 
any application that the registrant has 
filed with its designated examining au-
thority, pursuant to § 240.17–a5(l)(1) of 
this title, for an extension of time to 
file audited annual financial state-
ments. The registrant must also file 
immediately with the National Futures 
Association copies of any notice it re-
ceives from its designated examining 
authority to approve or deny the re-
quested extension of time. Upon the re-
ceipt by the National Futures Associa-
tion of a copy of any such notice of ap-
proval, the requested extension of time 
referenced in the notice shall be 
deemed approved under this paragraph 
(f)(1)(ii). 

(2) Exemption requests. On the written 
request of any designated self-regu-
latory organization or registrant, or on 
its own motion, the Commission may 
grant an extension of time or an ex-
emption from any of the certified fi-
nancial reporting requirements of this 
chapter either unconditionally or on 
specified terms and conditions. 

(g) Replacement of accountant. (1) In 
the event (i) the independent public ac-
countant who was previously engaged 
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as the principal accountant to audit an 
applicant’s or registrant’s financial 
statements resigns (or indicates he de-
clines to stand for re-election after the 
completion of the current audit) or is 
dismissed as the applicant’s or reg-
istrant’s principal accountant, (ii) an-
other independent accountant is en-
gaged as principal accountant, or (iii) 
an independent accountant on whom 
the principal accountant expresses reli-
ance in his report regarding a sub-
sidiary resigns (or formally indicates 
he declines to stand for re-election 
after completion of the current audit) 
or is dismissed or another independent 
public accountant is engaged to audit 
that subsidiary, an applicant shall file 
written notice of such occurrence with 
the National Futures Association, and 
a registrant shall file written notice of 
such occurrence with the Commission 
at its principal office in Washington, 
DC, and with the designated self-regu-
latory organization, if any, not more 
than 15 business days after such occur-
rence. 

(2) Such notice must state (i) the 
date of such resignation (or declination 
to stand for re-election, dismissal or 
engagement) and (ii) whether, in con-
nection with the audit of the two most 
recent fiscal years and any subsequent 
interim period preceding such resigna-
tion, dismissal or engagement, there 
were any disagreements with the 
former accountant on any matter of 
accounting principles or practices, fi-
nancial statements disclosure, auditing 
scope or procedures, or compliance 
with the applicable rules of the Com-
mission, which, if not resolved to the 
satisfaction of the former accountant, 
would have caused him to make ref-
erence in connection with his report to 
the subject matter of the disagree-
ments (if so, describe such disagree-
ments). The disagreements required to 
be reported in this paragraph (g)(2) in-
clude both those resolved to the former 
accountant’s satisfaction and those not 
resolved to the former accountant’s 
satisfaction. Disagreements con-
templated by this paragraph (g)(2) are 
those which occur at the decision-mak-
ing level, i.e., between personnel of the 
applicant or registrant responsible for 
presentation of its financial state-
ments and schedules and personnel of 

the accounting firm responsible for 
rendering its report. The notice must 
also state whether the accountant’s re-
port on the financial statements and 
schedules for any of the past two years 
contained an adverse opinion or a dis-
claimer of opinion or was qualified as 
to uncertainties, audit scope, or ac-
counting principles (if so, describe the 
nature of each such adverse opinion, 
disclaimer of opinion, or qualification). 
An applicant must also request the 
former accountant to furnish the appli-
cant with a letter addressed to the Na-
tional Futures Association, and a reg-
istrant must also request the former 
accountant to furnish the registrant 
with a letter addressed to the Commis-
sion, stating whether he agrees with 
the statements contained in the notice 
of the applicant or registrant and, if 
not, stating the respects in which he 
does not agree. Each copy of the notice 
and accountant’s letter must be manu-
ally signed by the sole proprietor or a 
general partner or a duly authorized 
corporate officer of the applicant or 
registrant, as appropriate, and by the 
accountant. 

(3) If (i) within the 24 months prior to 
the date of the most recent audited fi-
nancial statement, a notice has been 
filed pursuant to paragraph (g)(1) of 
this section reporting a change of ac-
countants, (ii) included in such filing 
there is a reported disagreement on 
any matters of accounting principles or 
practices, financial statements disclo-
sure, auditing scope, or noncompliance 
with the applicable rules of the Com-
mission, (iii) during the fiscal year in 
which the change in accountants took 
place or during the subsequent fiscal 
year, there have been any transactions 
or events similar to those which in-
volved a reported disagreement, and 
(iv) such transactions or events are 
material and were accounted for or dis-
closed in a manner different from that 
which the former accountant appar-
ently would have concluded was re-
quired, the existence and nature of the 
disagreements and also the effect on 
the financial statements must be stat-
ed in a written notice to the National 
Futures Association, in the case of an 
applicant, or to the Commission at its 
principal office in Washington, DC, and 
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the designated self-regulatory organi-
zation, if any, in the case of a reg-
istrant, if the method which the former 
accountant apparently would have con-
cluded was required had been followed. 
These disclosures need not be made if 
the method asserted by the former ac-
countant ceases to be generally accept-
ed because of authoritative standards 
or interpretations subsequently issued. 
The notice required by this paragraph 
(g)(3) must be filed by the applicant or 
registrant concurrently with the finan-
cial statements and schedules to which 
it pertains. 

(h) Exemption for introducing broker or 
applicant therefor. The provisions of 
this section do not apply to an intro-
ducing broker which is operating pur-
suant to a guarantee agreement, nor do 
such provisions apply to an applicant 
for registration as an introducing 
broker who files concurrently with 
such application a guarantee agree-
ment, provided such introducing 
broker or applicant therefor is not also 
a securities broker or dealer. 

(Approved by the Office of Management and 
Budget under control numbers 3038–0007, 
3038–0024) 

[43 FR 39970, Sept. 8, 1978, as amended at 46 
FR 54516, Nov. 3, 1981; 46 FR 63035, Dec. 30, 
1981; 48 FR 35284, Aug. 3, 1983; 49 FR 39526, 
Oct. 9, 1984; 52 FR 28995, Aug. 5, 1987; 53 FR 
4612, Feb. 17, 1988; 69 FR 41426, July 9, 2004; 69 
FR 49798, Aug. 12, 2004; 71 FR 5593, Feb. 2, 
2006; 77 FR 66320, Nov. 2, 2012; 78 FR 68625, 
Nov. 14, 2013] 

§ 1.17 Minimum financial require-
ments for futures commission mer-
chants and introducing brokers. 

(a)(1)(i) Except as provided in para-
graph (a)(2)(i) of this section, each per-
son registered as a futures commission 
merchant must maintain adjusted net 
capital equal to or in excess of the 
greatest of: 

(A) $1,000,000; 
(B) The futures commission mer-

chant’s risk-based capital requirement, 
computed as eight percent of the total 
risk margin requirement for positions 
carried by the futures commission mer-
chant in customer accounts and non-
customer accounts. 

(C) The amount of adjusted net cap-
ital required by a registered futures as-
sociation of which it is a member; or 

(D) For securities brokers and deal-
ers, the amount of net capital required 
by Rule 15c3–1(a) of the Securities and 
Exchange Commission (17 CFR 240.15c3– 
1(a)). 

(ii) [Reserved] 
(iii) Except as provided in paragraph 

(a)(2) of this section, each person reg-
istered as an introducing broker must 
maintain adjusted net capital equal to 
or in excess of the greatest of: 

(A) $45,000; 
(B) The amount of adjusted net cap-

ital required by a registered futures as-
sociation of which it is a member; or 

(C) For securities brokers and deal-
ers, the amount of net capital required 
by Rule 15c3–1(a) of the Securities and 
Exchange Commission (17 CFR 240.15c3– 
1(a)). 

(2)(i) The requirements of paragraph 
(a)(1) of this section shall not be appli-
cable if the registrant is a member of a 
designated self-regulatory organization 
and conforms to minimum financial 
standards and related reporting re-
quirements set by such designated self- 
regulatory organization in its bylaws, 
rules, regulations or resolutions ap-
proved by the Commission pursuant to 
section 4f(b) of the Act and § 1.52. 

(ii) The minimum requirements of 
paragraph (a)(1)(iii) of this section 
shall not be applicable to an intro-
ducing broker which elects to meet the 
alternative adjusted net capital re-
quirement for introducing brokers by 
operation pursuant to a guarantee 
agreement which meets the require-
ments set forth in § 1.10(j). Such an in-
troducing broker shall be deemed to 
meet the adjusted net capital require-
ment under this section so long as such 
agreement is binding and in full force 
and effect, and, if the introducing 
broker is also a securities broker or 
dealer, it maintains the amount of net 
capital required by Rule 15c3–1(a) of 
the Securities and Exchange Commis-
sion (17 CFR 240.15c3–1(a)). 

(3) No person applying for registra-
tion as a futures commission merchant 
or as an introducing broker shall be so 
registered unless such person affirma-
tively demonstrates to the satisfaction 
of the National Futures Association 
that it complies with the financial re-
quirements of this section. Each reg-
istrant must be in compliance with 
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this section at all times and must be 
able to demonstrate such compliance 
to the satisfaction of the Commission 
or the designated self-regulatory orga-
nization. 

(4) A futures commission merchant 
who is not in compliance with this sec-
tion, or is unable to demonstrate such 
compliance as required by paragraph 
(a)(3) of this section, or who cannot 
certify to the Commission immediately 
upon request and demonstrate with 
verifiable evidence that it has suffi-
cient access to liquidity to continue 
operating as a going concern, must 
transfer all customer accounts and im-
mediately cease doing business as a fu-
tures commission merchant until such 
time as the firm is able to demonstrate 
such compliance; Provided, however, 
The registrant may trade for liquida-
tion purposes only unless otherwise di-
rected by the Commission and/or the 
designated self-regulatory organiza-
tion; And, Provided further, That if such 
registrant immediately demonstrates 
to the satisfaction of the Commission 
or the designated self-regulatory orga-
nization the ability to achieve compli-
ance, the Commission or the des-
ignated self-regulatory organization 
may in its discretion allow such reg-
istrant up to a maximum of 10 business 
days in which to achieve compliance 
without having to transfer accounts 
and cease doing business as required 
above. Nothing in this paragraph shall 
be construed as preventing the Com-
mission or the designated self-regu-
latory organization from taking action 
against a registrant for non-compli-
ance with any of the provisions of this 
section. 

(5) An introducing broker who is not 
in compliance with this section, or is 
unable to demonstrate such compli-
ance as required by paragraph (a)(3) of 
this section, must immediately cease 
doing business as an introducing 
broker until such time as the reg-
istrant is able to demonstrate such 
compliance: Provided, however, That if 
such registrant immediately dem-
onstrates to the satisfaction of the 
Commission or the designated self-reg-
ulatory organization the ability to 
achieve compliance, the Commission or 
the designated self-regulatory organi-
zation may in its discretion allow such 

registrant up to a maximum of 10 busi-
ness days in which to achieve compli-
ance without having to cease doing 
business as required above. If the intro-
ducing broker is required to cease 
doing business in accordance with this 
paragraph (a)(5), the introducing 
broker must immediately notify each 
of its customers and the futures com-
mission merchants carrying the ac-
count of each customer that it has 
ceased doing business. Nothing in this 
paragraph (a)(5) shall be construed as 
preventing the Commission or the des-
ignated self-regulatory organization 
from taking action against a registrant 
for non-compliance with any of the 
provisions of this section. 

(b) For the purposes of this section: 
(1) Where the applicant or registrant 

has an asset or liability which is de-
fined in Securities Exchange Act Rule 
15c3–1 (§ 240.15c3–1 of this title) the in-
clusion or exclusion of all or part of 
such asset or liability for the computa-
tion of adjusted net capital shall be in 
accordance with § 240.15c3–1 of this 
title, unless specifically stated other-
wise in this section. 

(2) Customer. This term means a fu-
tures customer as defined in § 1.3, a 
cleared over the counter customer as 
defined in paragraph (b)(10) of this sec-
tion, and a 30.7 customer as defined in 
§ 30.1 of this chapter. 

(3) Proprietary account means an ac-
count in which commodity futures, op-
tions or cleared over the counter deriv-
ative positions are carried on the books 
of the applicant or registrant for the 
applicant or registrant itself, or for 
general partners in the applicant or 
registrant. 

(4) Noncustomer account means an ac-
count in which commodity futures, op-
tions or cleared over the counter deriv-
ative positions are carried on the books 
of the applicant or registrant which is 
either: 

(i) An account that is not included in 
the definition of customer (as defined 
in § 1.17(b)(2)) or proprietary account 
(as defined in § 1.17(b)(3)), or 

(ii) An account for a foreign-domi-
ciled person trading futures or options 
on a foreign board of trade, and such 
account is a proprietary account as de-
fined in § 1.3(y) of this title, but is not 
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a proprietary account as defined in 
§ 1.17(b)(3). 

(5) Clearing organization means clear-
ing organization (as defined in § 1.3(d)) 
and includes a clearing organization of 
any board of trade. 

(6) Business day means any day other 
than a Sunday, Saturday, or holiday. 

(7) Customer account. This term 
means an account in which commodity 
futures, options or cleared over the 
counter derivative positions are car-
ried on the books of the applicant or 
registrant which is an account that is 
included in the definition of customer 
as defined in § 1.17(b)(2). 

(8) Risk margin for an account means 
the level of maintenance margin or 
performance bond required for the cus-
tomer or noncustomer positions by the 
applicable exchanges or clearing orga-
nizations, and, where margin or per-
formance bond is required only for ac-
counts at the clearing organization, for 
purposes of the FCM’s risk-based cap-
ital calculations applying the same 
margin or performance bond require-
ments to customer and noncustomer 
positions in accounts carried by the 
FCM, subject to the following. 

(i) Risk margin does not include the 
equity component of short or long op-
tion positions maintained in an ac-
count; 

(ii) The maintenance margin or per-
formance bond requirement associated 
with a long option position may be ex-
cluded from risk margin to the extent 
that the value of such long option posi-
tion does not reduce the total risk 
maintenance or performance bond re-
quirement of the account that holds 
the long option position; 

(iii) The risk margin for an account 
carried by a futures commission mer-
chant which is not a member of the ex-
change or the clearing organization 
that requires collection of such margin 
should be calculated as if the futures 
commission merchant were such a 
member; and 

(iv) If a futures commission mer-
chant does not possess sufficient infor-
mation to determine what portion of 
an account’s total margin requirement 
represents risk margin, all of the mar-
gin required by the exchange or the 
clearing organization that requires col-

lection of such margin for that ac-
count, shall be treated as risk margin. 

(9) Cleared over the counter derivative 
positions means ‘‘over the counter de-
rivative instrument’’ (as defined in 12 
U.S.C. 4421) positions of any person in 
accounts carried on the books of the 
futures commission merchant and 
cleared by any organization permitted 
to clear such instruments under the 
laws of the relevant jurisdiction. 

(10) Cleared over the counter customer 
means any person that is not a propri-
etary person as defined in § 1.3(y) and 
for whom the futures commission mer-
chant carries on its books one or more 
accounts for the over the counter- 
cleared derivative positions of such 
person. 

(c) Definitions: For the purposes of 
this section: 

(1) Net capital means the amount by 
which current assets exceed liabilities. 
In determining ‘‘net capital’’: 

(i) Unrealized profits shall be added 
and unrealized losses shall be deducted 
in the accounts of the applicant or reg-
istrant, including unrealized profits 
and losses on fixed price commitments 
and forward contracts; 

(ii) All long and all short positions in 
commodity options which are traded 
on a contract market and listed secu-
rity options shall be marked to their 
market value and all long and all short 
securities and commodities positions 
shall be marked to their market value; 

(iii) The value attributed to any com-
modity option which is not traded on a 
contract market shall be the difference 
between the option’s strike price and 
the market value for the commodity or 
futures contract which is the subject of 
the option. In the case of a call com-
modity option which is not traded on a 
contract market, if the market value 
for the commodity or futures contract 
which is the subject of the option is 
less than the strike price of the option, 
it shall be given no value. In the case 
of a put commodity option which is not 
traded on a contract market, if the 
market value for the commodity or fu-
tures contract which is the subject of 
the option is more than the strike 
price of the option, it shall be given no 
value; and 
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(iv) The value attributed to any un-
listed security option shall be the dif-
ference between the option’s exercise 
value or striking value and the market 
value of the underlying security. In the 
case of an unlisted call, if the market 
value of the underlying security is less 
than the exercise value or striking 
value of such call, it shall be given no 
value; and, in the case of an unlisted 
put, if the market value of the under-
lying security is more than the exer-
cise value or striking value of the un-
listed put, it shall be given no value. 

(2) The term current assets means 
cash and other assets or resources com-
monly identified as those which are 
reasonably expected to be realized in 
cash or sold during the next 12 months. 
‘‘Current assets’’ shall: 

(i) Exclude any unsecured commodity 
futures or option account containing a 
ledger balance and open trades, the 
combination of which liquidates to a 
deficit or containing a debit ledger bal-
ance only: Provided, however, Deficits 
or debit ledger balances in unsecured 
customers’, non-customers’, and pro-
prietary accounts, which are the sub-
ject of calls for margin or other re-
quired deposits may be included in cur-
rent assets until the close of business 
on the business day following the date 
on which such deficit or debit ledger 
balance originated providing that the 
account had timely satisfied, through 
the deposit of new funds, the previous 
day’s debit or deficits, if any, in its en-
tirety. 

(ii) Exclude all unsecured receiv-
ables, advances and loans except for: 

(A) Receivables resulting from the 
marketing of inventories commonly as-
sociated with the business activities of 
the applicant or registrant and ad-
vances on fixed price purchases com-
mitments: Provided, Such receivables 
or advances are outstanding no longer 
than 3 calendar months from the date 
that they are accrued; 

(B) Interest receivable, floor broker-
age receivable, commissions receivable 
from other brokers or dealers (other 
than syndicate profits), mutual fund 
concessions receivable and manage-
ment fees receivable from registered 
investment companies and commodity 
pools: Provided, Such receivables are 
outstanding no longer than thirty (30) 

days from the date they are due; and 
dividends receivable outstanding no 
longer than thirty (30) days from the 
payable date; 

(C) Receivables from clearing organi-
zations and securities clearing organi-
zations; 

(D) Receivables from registered fu-
tures commission merchants or bro-
kers, resulting from commodity fu-
tures or option transactions, except 
those specifically excluded under para-
graph (c)(2)(i) of this section; 

(E) Insurance claims which arise 
from a reportable segment of the appli-
cant’s or registrant’s overall business 
activities, as defined in generally ac-
cepted accounting principles, other 
than in the commodity futures, com-
modity option, security and security 
option segments of the applicant’s or 
registrant’s business activities which 
are not outstanding more than 3 cal-
endar months after the date they are 
recorded as a receivable; 

(F) All other insurance claims not 
subject to paragraph (c)(2)(ii)(E) of this 
section, which are not older than seven 
(7) business days from the date the loss 
giving rise to the claim is discovered; 
insurance claims which are not older 
than twenty (20) business days from the 
date the loss giving rise to the claim is 
discovered and which are covered by an 
option of outside counsel that the 
claim is valid and is covered by insur-
ance policies presently in effect; insur-
ance claims which are older than twen-
ty (20) business days from the date the 
loss giving rise to the claim is discov-
ered and which are covered by an opin-
ion of outside counsel that the claim is 
valid and is covered by insurance poli-
cies presently in effect and which have 
been acknowledged in writing by the 
insurance carrier as due and payable: 
Provided, Such claims are not out-
standing longer than twenty (20) busi-
ness days from the date they are so ac-
knowledged by the carrier; 

(iii) Exclude all prepaid expenses and 
deferred charges; 

(iv) Exclude all inventories except 
for: 

(A) Readily marketable spot com-
modities; or spot commodities which 
‘‘adequately collateralize’’ indebted-
ness under paragraph (c)(7) of this sec-
tion; 
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(B) Securities which are considered 
‘‘readily marketable’’ (as defined in 
§ 240.15c3–1(c)(11) of this title) or which 
‘‘adequately collateralize’’ indebted-
ness under paragraph (c)(7) of this sec-
tion; 

(C) Work in process and finished 
goods which result from the processing 
of commodities at market value; 

(D) Raw materials at market value 
which will be combined with spot com-
modities to produce a finished proc- 
essed commodity; and 

(E) Inventories held for resale com-
monly associated with the business ac-
tivities of the applicant or registrant; 

(v) Include fixed assets and assets 
which otherwise would be considered 
noncurrent to the extent of any long- 
term debt adequately collateralized by 
assets acquired for use in the ordinary 
course of the trade or business of an 
applicant or registrant and any other 
long-term debt adequately 
collateralized by assets of the appli-
cant or registrant if the sole recourse 
of the creditor for nonpayment of such 
liability is to such asset: Provided, 
Such liabilities are not excluded from 
liabilities in the computation of net 
capital under paragraph (c)(4)(vi) of 
this section; 

(vi) Exclude all assets doubtful of 
collection or realization less any re-
serves established therefor; 

(vii) Include, in the case of future in-
come tax benefits arising as a result of 
unrealized losses, the amount of such 
benefits not exceeding the amount of 
income tax liabilities accrued on the 
books and records of the applicant or 
registrant, but only to the extent such 
benefits could have been applied to re-
duce accrued tax liabilities on the date 
of the capital computation, had the re-
lated unrealized losses been realized on 
that date; 

(viii) Include guarantee deposits with 
clearing organizations and stock in 
clearing organizations to the extent of 
its margin value; 

(ix) In the case of an introducing 
broker or an applicant for registration 
as an introducing broker, include 50 
percent of the value of a guarantee or 
security deposit with a futures com-
mission merchant which carries or in-
tends to carry accounts for the cus-
tomers of the introducing broker; and 

(x) Exclude exchange memberships. 
(3) A loan or advance or any other 

form of receivable shall not be consid-
ered ‘‘secured’’ for the purposes of 
paragraph (c)(2) of this section unless 
the following conditions exist: 

(i) The receivable is secured by read-
ily marketable collateral which is oth-
erwise unencumbered and which can be 
readily converted into cash: Provided, 
however, That the receivable will be 
considered secured only to the extent 
of the market value of such collateral 
after application of the percentage de-
ductions specified in paragraph (c)(5) of 
this section; and 

(ii)(A) The readily marketable collat-
eral is in the possession or control of 
the applicant or registrant; or 

(B) The applicant or registrant has a 
legally enforceable, written security 
agreement, signed by the debtor, and 
has a perfected security interest in the 
readily marketable collateral within 
the meaning of the laws of the State in 
which the readily marketable collat-
eral is located. 

(4) The term liabilities means the 
total money liabilities of an applicant 
or registrant arising in connection 
with any transaction whatsoever, in-
cluding economic obligations of an ap-
plicant or registrant that are recog-
nized and measured in conformity with 
generally accepted accounting prin-
ciples. ‘‘Liabilities’’ also include cer-
tain deferred credits that are not obli-
gations but that are recognized and 
measured in conformity with generally 
accepted accounting principles. For the 
purposes of computing ‘‘net capital’’, 
the term ‘‘liabilities’’: 

(i) Excludes liabilities of an applicant 
or registrant which are subordi- nated 
to the claims of all general creditors of 
the applicant or registrant pursuant to 
a satisfactory subordination agree-
ment, as defined in paragraph (h) of 
this section; 

(ii) Excludes, in the case of a futures 
commission merchant, the amount of 
money, securities and property due to 
commodity futures or option cus-
tomers which is held in segregated ac-
counts in compliance with the require-
ments of the Act and these regulations: 
Provided, however, That such exclusion 
may be taken only if such money, secu-
rities and property held in segregated 
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accounts have been excluded from cur-
rent assets in computing net capital; 

(iii) Includes, in the case of an appli-
cant or registrant who is a sole propri-
etor, the excess of liabilities which 
have not been incurred in the course of 
business as a futures commission mer-
chant or as an introducing broker over 
assets not used in the business; 

(iv) Excludes the lesser of any de-
ferred income tax liability related to 
the items in paragraphs (c)(4)(i) (A), 
(B), and (C) below, or the sum of para-
graphs (c)(4)(i) (A), (B), and (C) below: 

(A) The aggregate amount resulting 
from applying to the amount of the de-
ductions computed in accordance with 
paragraph (c)(5) of this section the ap-
propriate Federal and State tax rate(s) 
applicable to any unrealized gain on 
the asset on which the deduction was 
computed; 

(B) Any deferred tax liability related 
to income accrued which is directly re-
lated to an asset otherwise deducted 
pursuant to this section; 

(C) Any deferred tax liability related 
to unrealized appreciation in value of 
any asset(s) which has been otherwise 
excluded from current assets in accord-
ance with the provisions of this sec-
tion; 

(v) Excludes any current tax liability 
related to income accrued which is di-
rectly related to an asset otherwise de-
ducted pursuant to this section; and 

(vi) Excludes liabilities which would 
be classified as long term in accord-
ance with generally accepted account-
ing principles to the extent of the net 
book value of plant, property and 
equipment which is used in the ordi-
nary course of any trade or business of 
the applicant or registrant which is a 
reportable segment of the applicant’s 
or registrant’s overall business activi-
ties, as defined in generally accepted 
accounting principles, other than in 
the commodity futures, commodity op-
tion, security and security option seg-
ments of the applicant’s or registrant’s 
business activities: Provided, That such 
plant, property and equipment is not 
included in current assets pursuant to 
paragraph (c)(2)(v) of this section. 

(5) The term adjusted net capital 
means net capital less: 

(i) The amount by which any ad-
vances paid by the applicant or reg-

istrant on cash commodity contracts 
and used in computing net capital ex-
ceeds 95 percent of the market value of 
the commodities covered by such con-
tracts; 

(ii) In the case of all inventory, fixed 
price commitments and forward con-
tracts, the applicable percentage of the 
net position specified below: 

(A) Inventory which is currently reg-
istered as deliverable on a contract 
market and covered by an open futures 
contract or by a commodity option on 
a physical commodity—No charge. 

(B) Inventory which is covered by an 
open futures contract or commodity 
option.—5 percent of the market value. 

(C) Inventory which is not covered.— 
20 percent of the market value. 

(D) Inventory and forward contracts 
in those foreign currencies that are 
purchased or sold for future delivery on 
or subject to the rules of a contract 
market, and which are covered by an 
open futures contract.—No charge 

(E) Inventory and forward contracts 
in euros, British pounds, Canadian dol-
lars, Japanese yen, or Swiss francs, and 
which are not covered by an open fu-
tures contract or commodity option.— 
6 percent of the market value. 

(F) Fixed price commitments (open 
purchases and sales) and forward con-
tracts which are covered by an open fu-
tures contract or commodity option.— 
10 percent of the market value. 

(G) Fixed price commitments (open 
purchases and sales) and forward con-
tracts which are not covered by an 
open futures contract or commodity 
option.—20 percent of the market 
value. 

(iii)–(iv) [Reserved] 
(v) In the case of securities and obli-

gations used by the applicant or reg-
istrant in computing net capital, and 
in the case of a futures commission 
merchant that invests funds deposited 
by futures customers as defined in § 1.3, 
Cleared Swaps Customers as defined in 
§ 22.1 of this chapter, and 30.7 customers 
as defined in § 30.1 of this chapter in se-
curities as permitted investments 
under § 1.25, the deductions specified in 
Rule 240.15c3–1(c)(2)(vi) or Rule 
240.15c3–1(c)(2)(vii) of the Securities 
and Exchange Commission (17 CFR 
240.15c3–1(c)(2)(vi) and 17 CFR 240.15c3– 
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1(c)(2)(vii)) (‘‘securities haircuts’’). Fu-
tures commission merchants that es-
tablish and enforce written policies and 
procedures to assess the credit risk of 
commercial paper, convertible debt in-
struments, or nonconvertible debt in-
struments in accordance with Rule 
240.15c3–1(c)(2)(vi) of the Securities and 
Exchange Commission (17 CFR 240.15c3– 
1(c)(2)(vi)) may apply the lower haircut 
percentages specified in Rule 240.15c3– 
1(c)(2)(vi) for such commercial paper, 
convertible debt instruments and non-
convertible debt instruments. Futures 
commission merchants must maintain 
their written policies and procedures in 
accordance with § 1.31; 

(vi) In the case of securities options 
and/or other options for which a hair-
cut has been specified for the option or 
for the underlying instrument in 
§ 240.15c3–1 appendix A of this title, the 
treatment specified in, or under, 
§ 240.15c3–1 appendix A, after effecting 
certain adjustments to net capital for 
listed and unlisted options as set forth 
in such appendix; 

(vii) In the case of an applicant or 
registrant who has open contractual 
commitments, as hereinafter defined, 
the deductions specified in § 240.15c3– 
1(c)(2)(viii) of this title; 

(viii) In the case of a futures commis-
sion merchant, for undermargined cus-
tomer commodity futures accounts and 
commodity option customer accounts 
the amount of funds required in each 
such account to meet maintenance 
margin requirements of the applicable 
board of trade or if there are no such 
maintenance margin requirements, 
clearing organization margin require-
ments applicable to such positions, 
after application of calls for margin or 
other required deposits which are out-
standing no more than one business 
day. If there are no such maintenance 
margin requirements or clearing orga-
nization margin requirements, then the 
amount of funds required to provide 
margin equal to the amount necessary, 
after application of calls for margin or 
other required deposits outstanding no 
more than one business day, to restore 
original margin when the original mar-
gin has been depleted by 50 percent or 
more: Provided, To the extent a deficit 
is excluded from current assets in ac-
cordance with paragraph (c)(2)(i) of 

this section such amount shall not also 
be deducted under this paragraph. In 
the event that an owner of a customer 
account has deposited an asset other 
than cash to margin, guarantee or se-
cure his account, the value attrib-
utable to such asset for purposes of 
this subparagraph shall be the lesser 
of: 

(A) The value attributable to the 
asset pursuant to the margin rules of 
the applicable board of trade, or 

(B) The market value of the asset 
after application of the percentage de-
ductions specified in paragraph (c)(5) of 
this section; 

(ix) In the case of a futures commis-
sion merchant, for undermargined com-
modity futures and commodity option 
noncustomer and omnibus accounts the 
amount of funds required in each such 
account to meet maintenance margin 
requirements of the applicable board of 
trade or if there are no such mainte-
nance margin requirements, clearing 
organization margin requirements ap-
plicable to such positions, after appli-
cation of calls for margin or other re-
quired deposits which are outstanding 
no more than one business day. If there 
are no such maintenance margin re-
quirements or clearing organization 
margin requirements, then the amount 
of funds required to provide margin 
equal to the amount necessary after 
application of calls for margin or other 
required deposits outstanding no more 
than one business day to restore origi-
nal margin when the original margin 
has been depleted by 50 percent or 
more: Provided, To the extent a deficit 
is excluded from current assets in ac-
cordance with paragraph (c)(2)(i) of 
this section such amount shall not also 
be deducted under this paragraph. In 
the event that an owner of a noncus-
tomer or omnibus account has depos-
ited an asset other than cash to mar-
gin, guarantee or secure his account 
the value attributable to such asset for 
purposes of this paragraph shall be the 
lesser of the value attributable to such 
asset pursuant to the margin rules of 
the applicable board of trade, or the 
market value of such asset after appli-
cation of the percentage deductions 
specified in paragraph (c)(5) of this sec-
tion; 
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(x) In the case of open futures con-
tracts or cleared OTC derivative posi-
tions and granted (sold) commodity op-
tions held in proprietary accounts car-
ried by the applicant or registrant 
which are not covered by a position 
held by the applicant or registrant or 
which are not the result of a ‘‘changer 
trade’’ made in accordance with the 
rules of a contract market: 

(A) For an applicant or registrant 
which is a clearing member of a clear-
ing organization for the positions 
cleared by such member, the applicable 
margin requirement of the applicable 
clearing organization; 

(B) For an applicant or registrant 
which is a member of a self-regulatory 
organization 150 percent of the applica-
ble maintenance margin requirement 
of the applicable board of trade, or 
clearing organization, whichever is 
greater; 

(C) For all other applicants or reg-
istrants, 200 percent of the applicable 
maintenance margin requirements of 
the applicable board of trade or clear-
ing organization, whichever is greater; 
or 

(D) For open contracts or granted 
(sold) commodity options for which 
there are no applicable maintenance 
margin requirements, 200 percent of 
the applicable initial margin require-
ment: Provided, The equity in any such 
proprietary account shall reduce the 
deduction required by this paragraph 
(c)(5)(x) if such equity is not otherwise 
includable in adjusted net capital; 

(xi) In the case of an applicant or reg-
istrant which is a purchaser of a com-
modity option not traded on a contract 
market which has value and such value 
is used to increase adjusted net capital, 
ten percent of the market value of the 
commodity or futures contract which 
is the subject of such option but in no 
event more than the value attributed 
to such option; 

(xii) In the case of an applicant or 
registrant which is a purchaser of a 
commodity option which is traded on a 
contract market the same safety factor 
as if the applicant or registrant were 
the grantor of such option in accord-
ance with paragraph (c)(5)(x) of this 
section, but in no event shall the safe-
ty factor be greater than the market 
value attributed to such option; 

(xiii) Five percent of all unsecured 
receivables includable under paragraph 
(c)(2)(ii)(D) of this section used by the 
applicant or registrant in computing 
‘‘net capital’’ and which are not due 
from: 

(A) A registered futures commission 
merchant; 

(B) A broker or dealer that is reg-
istered as such with the Securities and 
Exchange Commission; or 

(C) A foreign broker that has been 
granted comparability relief pursuant 
to § 30.10 of this chapter, Provided, how-
ever, that the amount of the unsecured 
receivable not subject to the five per-
cent capital charge is no greater than 
150 percent of the current amount re-
quired to maintain futures and options 
positions in accounts with the foreign 
broker, or 100 percent of such greater 
amount required to maintain futures 
and option positions in the accounts at 
any time during the previous six- 
month period, and Provided, that, in the 
case of the foreign futures or foreign 
options secured amount, as § 1.3(rr) de-
fines such term, such account is treat-
ed in accordance with the special re-
quirements of the applicable Commis-
sion order issued under § 30.10 of this 
chapter. 

(xiv) For securities brokers and deal-
ers, all other deductions specified in 
§ 240.15c3–1 of this title. 

(6) Election of alternative capital de-
ductions that have received approval of 
Securities and Exchange Commission 
pursuant to § 240.15c3–1(a)(7) of this 
title. 

(i) Any futures commission merchant 
that is also registered with the Securi-
ties and Exchange Commission as a se-
curities broker or dealer, and who also 
satisfies the other requirements of this 
paragraph (c)(6), may elect to compute 
its adjusted net capital using the alter-
native capital deductions that, under 
§ 240.15c3–1(a)(7) of this title, the Secu-
rities and Exchange Commission has 
approved by written order. To the ex-
tent that a futures commission mer-
chant is permitted by the Securities 
and Exchange Commission to use alter-
native capital deductions for its unse-
cured receivables from over-the- 
counter transactions in derivatives, or 
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for its proprietary positions in securi-
ties, forward contracts, or futures con-
tracts, the futures commission mer-
chant may use these same alternative 
capital deductions when computing its 
adjusted net capital, in lieu of the de-
ductions that would otherwise be re-
quired by paragraph (c)(2)(ii) of this 
section for its unsecured receivables 
from over-the-counter derivatives 
transactions; by paragraph (c)(5)(ii) of 
this section for its proprietary posi-
tions in forward contracts; by para-
graph (c)(5)(v) of this section for its 
proprietary positions in securities; and 
by paragraph (c)(5)(x) of this section 
for its proprietary positions in futures 
contracts. 

(ii) Notifications of election or of 
changes to election. (A) No election to 
use the alternative market risk and 
credit risk deductions referenced in 
paragraph (c)(6)(i) of this section shall 
be effective unless and until the fu-
tures commission merchant has filed 
with the Commission, addressed to the 
Director of the Division of Swap Dealer 
and Intermediary Oversight, a notice 
that is to include a copy of the ap-
proval order of the Securities and Ex-
change Commission referenced in para-
graph (c)(6)(i) of this section, and to in-
clude also a statement that identifies 
the amount of tentative net capital 
below which the futures commission 
merchant is required to provide notice 
to the Securities and Exchange Com-
mission, and which also provides the 
following information: a list of the cat-
egories of positions that the futures 
commission merchant holds in its pro-
prietary accounts, and, for each such 
category, a description of the methods 
that the futures commission merchant 
will use to calculate its deductions for 
market risk and credit risk, and also, if 
calculated separately, deductions for 
specific risk; a description of the value 
at risk (VaR) models to be used for its 
market risk and credit risk deductions, 
and an overview of the integration of 
the models into the internal risk man-
agement control system of the futures 
commission merchant; a description of 
how the futures commission merchant 
will calculate current exposure and 
maximum potential exposure for its de-
ductions for credit risk; a description 
of how the futures commission mer-

chant will determine internal credit 
ratings of counterparties and internal 
credit risk weights of counterparties, if 
applicable; and a description of the es-
timated effect of the alternative mar-
ket risk and credit risk deductions on 
the amounts reported by the futures 
commission merchant as net capital 
and adjusted net capital. 

(B) A futures commission merchant 
must also, upon the request of the 
Commission at any time, supplement 
the statement described in paragraph 
(c)(6)(ii)(A) of this section, by pro-
viding any other explanatory informa-
tion regarding the computation of its 
alternative market risk and credit risk 
deductions as the Commission may re-
quire at its discretion. 

(C) A futures commission merchant 
must also file the following supple-
mental notices with the Director of the 
Division and Clearing and Inter-
mediary Oversight: 

(1) A notice advising that the Securi-
ties and Exchange Commission has im-
posed additional or revised conditions 
for the approval evidenced by the order 
referenced in paragraph (c)(6)(i) of this 
section, and which describes the new or 
revised conditions in full, and 

(2) A notice which attaches a copy of 
any approval by the Securities and Ex-
change Commission of amendments 
that a futures commission merchant 
has requested for its application, filed 
under 17 CFR 240.15c3–1e, to use alter-
native market risk and credit risk de-
ductions approved by the Securities 
and Exchange Commission. 

(D) A futures commission merchant 
may voluntarily change its election to 
use the alternative market risk and 
credit risk deductions referenced in 
paragraph (c)(6)(i) of this section, by 
filing with the Director of the Division 
of Swap Dealer and Intermediary Over-
sight a written notice specifying a fu-
ture date as of which it will no longer 
use the alternative market risk and 
credit risk deductions, and will instead 
compute such deductions in accordance 
with the requirements otherwise appli-
cable under paragraph (c)(2)(ii) of this 
section for unsecured receivables from 
over-the-counter derivatives trans-
actions; by paragraph (c)(5)(ii) of this 
section for proprietary positions in for-
ward contracts; by paragraph (c)(5)(v) 

VerDate Sep<11>2014 19:00 May 10, 2017 Jkt 241057 PO 00000 Frm 00092 Fmt 8010 Sfmt 8010 Q:\17\17V1.TXT 31lp
ow

el
l o

n 
D

S
K

54
D

X
V

N
1O

F
R

 w
ith

 $
$_

JO
B



83 

Commodity Futures Trading Commission § 1.17 

of this section for proprietary positions 
in securities; and by paragraph (c)(5)(x) 
of this section for proprietary positions 
in futures contracts. 

(iii) Conditions under which election 
terminated. A futures commission mer-
chant may no longer elect to use the 
alternative market risk and credit risk 
deductions referenced in paragraph 
(c)(6)(i) of this section, and shall in-
stead compute the deductions other-
wise required under paragraph (c)(2)(ii) 
of this section for unsecured receiv-
ables from over-the-counter derivatives 
transactions; by paragraph (c)(5)(ii) of 
this section for proprietary positions in 
forward contracts; by paragraph 
(c)(5)(v) of this section for proprietary 
positions in securities; and by para-
graph (c)(5)(x) of this section for pro-
prietary positions in futures contracts, 
upon the occurrence of any of the fol-
lowing: 

(A) The Securities and Exchange 
Commission revokes its approval of the 
market risk and credit risk deductions 
for such futures commission merchant; 

(B) A futures commission merchant 
fails to come into compliance with its 
filing requirements under this para-
graph (c)(6), after having received from 
the Director of the Division of Swap 
Dealer and Intermediary Oversight 
written notification that the firm is 
not in compliance with its filing re-
quirements, and must cease using al-
ternative capital deductions permitted 
under this paragraph (c)(6) if it has not 
come into compliance by a date speci-
fied in the notice; or 

(C) The Commission by written order 
finds that permitting the futures com-
mission merchant to continue to use 
such alternative market risk and cred-
it risk deductions is no longer nec-
essary or appropriate for the protec-
tion of customers of the futures com-
mission merchant or of the integrity of 
the futures or options markets. 

(iv) Additional filing requirements. Any 
futures commission merchant that 
elects to use the alternative market 
risk and credit risk deductions ref-
erenced in paragraph (c)(6)(i) of this 
section must file with the Commission, 
in addition to the filings required by 
paragraph (c)(6)(ii) of this section, cop-
ies of any and all of the following docu-
ments, at such time as the originals 

are filed with the Securities and Ex-
change Commission: 

(A) Information that the futures 
commission merchant files on a 
monthly basis with its designated ex-
amining authority or the Securities 
and Exchange Commission, whether by 
way of schedules to its FOCUS reports 
or by other filings, in satisfaction of 17 
CFR 240.17a–5(a)(5)(i); 

(B) The quarterly reports required by 
17 CFR 240.17a–5(a)(5)(ii); 

(C) The supplemental annual filings 
as required by 17 CFR 240.17a–5(k); 

(D) Any notification to the Securities 
and Exchange Commission or the fu-
tures commission merchant’s des-
ignated examining authority of 
planned withdrawals of excess net cap-
ital; and 

(E) Any notification that the futures 
commission merchant is required to 
file with the Securities and Exchange 
Commission when its tentative net 
capital is below an amount specified by 
the Securities and Exchange Commis-
sion. 

(7) Liabilities are ‘‘adequately 
collateralized’’ when, pursuant to a le-
gally enforceable written instrument, 
such liabilities are secured by identi-
fied assets that are otherwise 
unencumbered and the market value of 
which exceeds the amount of such li-
abilities. 

(8) The term contractual commitments 
shall include underwriting, when 
issued, when distributed, and delayed 
delivery contracts; and the writing or 
endorsement of security puts and calls 
and combinations thereof; but shall not 
include uncleared regular way pur-
chases and sales of securities. A series 
of contracts of purchase or sale of the 
same security, conditioned, if at all, 
only upon issuance, may be treated as 
an individual commitment. 

(d) Each applicant or registrant shall 
have equity capital (inclusive of satis-
factory subordination agreements 
which qualify under this paragraph (d) 
as equity capital) of not less than 30 
percent of the debt-equity total, pro-
vided, an applicant or registrant may 
be exempted from the provisions of this 
paragraph (d) for a period not to exceed 
90 days or for such longer period which 
the Commission may, upon application 
of the applicant or registrant, grant in 

VerDate Sep<11>2014 19:00 May 10, 2017 Jkt 241057 PO 00000 Frm 00093 Fmt 8010 Sfmt 8010 Q:\17\17V1.TXT 31lp
ow

el
l o

n 
D

S
K

54
D

X
V

N
1O

F
R

 w
ith

 $
$_

JO
B



84 

17 CFR Ch. I (4–1–17 Edition) § 1.17 

the public interest or for the protec-
tion of investors. For the purposes of 
this paragraph (d): 

(1) Equity capital means a satisfac-
tory subordination agreement entered 
into by a partner or stockholder or 
limited liability company member 
which has an initial term of at least 3 
years and has a remaining term of not 
less than 12 months if: 

(i) It does not have any of the provi-
sions for accelerated maturity provided 
for by paragraphs (h)(2)(ix)(A), (x)(A), 
or (x)(B) of this section, or the provi-
sions allowing for special prepayment 
provided for by paragraph (h)(2)(vii)(B) 
of this section, and is maintained as 
capital subject to the provisions re-
stricting the withdrawal thereof re-
quired by paragraph (e) of this section; 
or 

(ii) The partnership agreement pro-
vides that capital contributed pursuant 
to a satisfactory subordination agree-
ment as defined in paragraph (h) of this 
section shall in all respects be partner-
ship capital subject to the provisions 
restricting the withdrawal thereof re-
quired by paragraph (e) of this section, 
and 

(A) In the case of a corporation, the 
sum of its par or stated value of capital 
stock, paid in capital in excess of par, 
retained earnings, unrealized profit and 
loss, and other capital accounts. 

(B) In the case of a partnership, the 
sum of its capital accounts of partners 
(inclusive of such partners’ commod-
ities, options and securities accounts 
subject to the provisions of paragraph 
(e) of this section), and unrealized prof-
it and loss. 

(C) In the case of a sole proprietor-
ship, the sum of its capital accounts of 
the sole proprietorship and unrealized 
profit and loss. 

(D) In the case of a limited liability 
company, the sum of its capital ac-
counts of limited liability company 
members, and unrealized profit and 
loss. 

(2) Debt-equity total means equity 
capital as defined in paragraph (d)(1) of 
this section plus the outstanding prin-
cipal amount of satisfactory subordina-
tion agreements. 

(e) No equity capital of the applicant 
or registrant or a subsidiary’s or affili-
ate’s equity capital consolidated pursu-

ant to paragraph (f) of this section, 
whether in the form of capital con-
tributions by partners (including 
amounts in the commodities, options 
and securities trading accounts of part-
ners which are treated as equity cap-
ital but excluding amounts in such 
trading accounts which are not equity 
capital and excluding balances in lim-
ited partners’ capital accounts in ex-
cess of their stated capital contribu-
tions), par or stated value of capital 
stock, paid-in capital in excess of par 
or stated value, retained earnings or 
other capital accounts, may be with-
drawn by action of a stockholder or 
partner or limited liability company 
member or by redemption or repur-
chase of shares of stock by any of the 
consolidated entities or through the 
payment of dividends or any similar 
distribution, nor may any unsecured 
advance or loan be made to a stock-
holder, partner, sole proprietor, limited 
liability company member, or em-
ployee if, after giving effect thereto 
and to any other such withdrawals, ad-
vances, or loans and any payments of 
payment obligations (as defined in 
paragraph (h) of this section) under 
satisfactory subordination agreements 
and any payments of liabilities ex-
cluded pursuant to paragraph (c)(4)(vi) 
of this section which are scheduled to 
occur within six months following such 
withdrawal, advance or loan: 

(1) Either adjusted net capital of any 
of the consolidated entities would be 
less than the greatest of: 

(i) 120 percent of the appropriate min-
imum dollar amount required by para-
graphs (a)(1)(i)(A) or (a)(1)(iii)(A) of 
this section; 

(ii) For a futures commission mer-
chant or applicant therefor, 120 percent 
of the amount required by paragraph 
(a)(1)(i)(B) of this section; 

(iii) 120 percent of the amount of ad-
justed net capital required by a reg-
istered futures association of which it 
is a member; or 

(iv) For an applicant or registrant 
which is also a securities broker or 
dealer, the amount of net capital speci-
fied in Rule 15c3–1(e) of the Securities 
and Exchange Commission (17 CFR 
240.15c3–1(e)); or 
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(2) In the case of any applicant or 
registrant included within such con-
solidation, if equity capital of the ap-
plicant or registrant (inclusive of satis-
factory subordination agreements 
which qualify as equity under para-
graph (d) of this section) would be less 
than 30 percent of the required debt-eq-
uity total as defined in paragraph (d) of 
this section. 
Provided, That this paragraph (e) shall 
not preclude an applicant or registrant 
from making required tax payments or 
preclude the payment to partners of 
reasonable compensation. The Commis-
sion may, upon application of the ap-
plicant or registrant, grant relief from 
this paragraph (e) if the Commission 
deems it to be in the public interest or 
for the protection of nonproprietary 
accounts. 

(f)(1) Every applicant or registrant, 
in computing its net capital pursuant 
to this section must, subject to the 
provisions of paragraphs (f)(2) and (f)(4) 
of this section, consolidate in a single 
computation, assets and liabilities of 
any subsidiary or affiliate for which it 
guarantees, endorses, or assumes di-
rectly or indirectly the obligations or 
liabilities. The assets and liabilities of 
a subsidiary or affiliate whose liabil-
ities and obligations have not been 
guaranteed, endorsed, or assumed di-
rectly or indirectly by the applicant or 
registrant may also be so consolidated 
if an opinion of counsel is obtained as 
provided for in paragraph (f)(2) of this 
section. 

(2)(i) If the consolidation, provided 
for in paragraph (f)(1) of this section, of 
any such subsidiary or affiliate results 
in the increase of the applicant’s or 
registrant’s adjusted net capital or de-
creases the minimum adjusted net cap-
ital requirement, and an opinion of 
counsel called for in paragraph (f)(2)(ii) 
of this section has not been obtained, 
such benefits shall not be recognized in 
the applicant’s or registrant’s com-
putation required by this section. 

(ii) Except as provided for in para-
graph (f)(2)(i) of this section, consolida-
tion shall be permitted with respect to 
any subsidiaries or affiliates which are 
majority owned and controlled by the 
applicant or registrant, and for which 
the applicant can demonstrate to the 
satisfaction of the National Futures 

Association, or for which the reg-
istrant can demonstrate to the satis-
faction of the Commission and the des-
ignated self-regulatory organization, if 
any, by an opinion of counsel, that the 
net asset values or the portion thereof 
related to the parent’s ownership inter-
est in the subsidiary or affiliate, may 
be caused by the applicant or reg-
istrant or an appointed trustee to be 
distributed to the applicant or reg-
istrant within 30 calendar days. Such 
opinion must also set forth the actions 
necessary to cause such a distribution 
to be made, identify the parties having 
the authority to take such actions, 
identify and describe the rights of 
other parties or classes of parties, in-
cluding but not limited to customers, 
general creditors, subordinated lenders, 
minority shareholders, employees, liti-
gants, and governmental or regulatory 
authorities, who may delay or prevent 
such a distribution and such other as-
surances as the National Futures Asso-
ciation, the Commission or the des-
ignated self-regulatory organization by 
rule or interpretation may require. 
Such opinion must be current and peri-
odically renewed in connection with 
the applicant’s or registrant’s annual 
audit pursuant to § 1.10 or upon any 
material change in circumstances. 

(3) In preparing a consolidated com-
putation of adjusted net capital pursu-
ant to this section, the following min-
imum and non-exclusive requirements 
shall be observed; 

(i) Consolidated adjusted net capital 
shall be reduced by the estimated 
amount of any tax reasonably antici-
pated to be incurred upon distribution 
of the assets of the subsidiary or affil-
iate. 

(ii) Liabilities of a consolidated sub-
sidiary or affiliate which are subordi-
nated to the claims of present and fu-
ture creditors pursuant to a satisfac-
tory subordination agreement shall be 
deducted from consolidated adjusted 
net capital unless such subordination 
extends also to the claims of present or 
future creditors of the parent applicant 
or registrant and all consolidated sub-
sidiaries. 

(iii) Subordinated liabilities of a con-
solidated subsidiary or affiliate which 
are consolidated in accordance with 
paragraph (f)(3)(ii) of this section may 
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not be prepaid, repaid, or accelerated if 
any of the entities included in such 
consolidation would otherwise be un-
able to comply with the provisions of 
paragraph (h) of this section. 

(iv) Each applicant or registrant in-
cluded within the consolidation shall 
at all times be in compliance with the 
adjusted net capital requirement to 
which it is subject. 

(4) No applicant or registrant shall 
guarantee, endorse, or assume directly 
or indirectly any obligation or liability 
of a subsidiary or affiliate unless the 
obligation or liability is reflected in 
the computation of adjusted net cap-
ital pursuant to this section except as 
provided in paragraph (f)(2)(i) of this 
section. 

(g)(1) The Commission may by order 
restrict, for a period up to twenty busi-
ness days, any withdrawal by a futures 
commission merchant of equity cap-
ital, or any unsecured advance or loan 
to a stockholder, partner, limited li-
ability company member, sole propri-
etor, employee or affiliate, if: 

(i) Such withdrawal, advance or loan 
would cause, when aggregated with all 
other withdrawals, advances or loans 
during a 30 calendar day period from 
the futures commission merchant or a 
subsidiary or affiliate of the futures 
commission merchant consolidated 
pursuant to § 1.17(f) (or 17 CFR 240.15c3– 
1e), a net reduction in excess adjusted 
net capital (or, if the futures commis-
sion merchant is qualified to use the 
filing option available under § 1.10(h), 
excess net capital as defined in the 
rules of the Securities and Exchange 
Commission) of 30 percent or more, and 

(ii) The Commission, based on the 
facts and information available, con-
cludes that any such withdrawal, ad-
vance or loan may be detrimental to 
the financial integrity of the futures 
commission merchant, or may unduly 
jeopardize its ability to meet customer 
obligations or other liabilities that 
may cause a significant impact on the 
markets. 

(2) The futures commission merchant 
may file with the Secretary of the 
Commission a written petition to re-
quest rescission of the order issued 
under paragraph (g)(1) of this section. 
The petition filed by the futures com-
mission merchant must specify the 

facts and circumstances supporting its 
request for rescission. The Commission 
shall respond in writing to deny the fu-
tures commission merchant’s petition 
for rescission, or, if the Commission de-
termines that the order issued under 
paragraph (g)(1) of this section should 
not remain in effect, the order shall be 
rescinded. 

(h) The term satisfactory subordina-
tion agreement (‘‘subordination agree-
ment’’) means an agreement which 
contains the minimum and nonexclu-
sive requirements set forth below. 

(1) Certain definitions for purposes of 
this section: 

(i) A subordination agreement may 
be either a subordinated loan agree-
ment or a secured demand note agree-
ment. 

(ii) The term subordinated loan agree-
ment means the agreement or agree-
ments evidencing or governing a subor-
dinated borrowing of cash. 

(iii) The term ‘‘collateral value’’ of 
any securities pledged to secure a se-
cured demand note means the market 
value of such securities after giving ef-
fect to the percentage deductions spec-
ified in Rule 240.15c3–1d(a)(2)(iii) of the 
Securities and Exchange Commission 
(17 CFR 240.15c3–1d(a)(2)(iii)). 

(iv) The term payment obligation 
means the obligation of an applicant or 
registrant in respect to any subordina-
tion agreement: 

(A) To repay cash loaned to the appli-
cant or registrant pursuant to a subor-
dinated loan agreement; or 

(B) To return a secured demand note 
contributed to the applicant or reg-
istrant or to reduce the unpaid prin-
cipal amount thereof and to return 
cash or securities pledged as collateral 
to secure the secured demand note; and 
(C) ‘‘payment’’ shall mean the perform-
ance by an applicant or registrant of a 
payment obligation. 

(v)(A) The term secured demand note 
agreement means an agreement (includ-
ing the related secured demand note) 
evidencing or governing the contribu-
tion of a secured demand note to an ap-
plicant or registrant and the pledge of 
securities and/or cash with the appli-
cant or registrant as collateral to se-
cure payment of such secured demand 
note. The secured demand note agree-
ment may provide that neither the 
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lender, his heirs, executors, adminis-
trators, or assigns shall be personally 
liable on such note and that in the 
event of default the applicant or reg-
istrant shall look for payment of such 
note solely to the collateral then 
pledged to secure the same. 

(B) The secured demand note shall be 
a promissory note executed by the 
lender and shall be payable on the de-
mand of the applicant or registrant to 
which it is contributed: Provided, how-
ever, That the making of such demand 
may be conditioned upon the occur-
rence of any of certain events which 
are acceptable to the designated self- 
regultory organization and the Com-
mission. 

(C) If such note is not paid upon pre-
sentment and demand as provided for 
therein, the applicant or registrant 
shall have the right to liquidate all or 
any part of the securities then pledged 
as collateral to secure payment of the 
same and to apply the net proceeds of 
such liquidation, together with any 
cash then included in the collateral, in 
payment of such note. Subject to the 
prior rights of the applicant or reg-
istrant as pledgee, the lender, as de-
fined in paragraph (h)(i)(v)(F) of this 
section may retain ownership of the 
collateral and have the benefit of any 
increases and bear the risks fo any de-
creases in the value of the collateral 
and may retain the right to vote secu-
rities contained within the collateral 
and any right to income therefrom or 
distributions thereon, except the appli-
cant or registrant shall have the right 
to receive and hold as pledgee all divi-
dends payable in securities and all par-
tial and complete liquidating divi-
dends. 

(D) Subject to the prior rights of the 
applicant or registrant as pledgee, the 
lender may have the right to direct the 
sale of any securities included in the 
collateral, to direct the purchase of se-
curities with any cash included there-
in, to withdraw excess collateral or to 
substitute cash or other securities as 
collateral: Provided, That the net pro-
ceeds of any such sale and the cash so 
substituted and the securities so pur-
chased or substituted are held by the 
applicant or registrant as pledgee, and 
are included within the collateral to 
secure payment of the secured demand 

note: And provided further, That no 
such transaction shall be permitted, if, 
after giving effect therto, the sum of 
the amount of any cash, plus the col-
lateral value of the securities, then 
pledged as collateral to secure the se-
cured demand note would be less than 
the unpaid principal amount of the se-
cured demand note. 

(E) Upon payment by the lender, as 
distinguished from a reduction by the 
lender which is provided for in para-
graph (h)(2)(vi)(C) of this section or re-
duction by the applicant or registrant 
as provided for in paragraph (h)(2)(vii) 
of this section, of all or any part of the 
unpaid principal amount of the secured 
demand note, the applicant or reg-
istrant shall issue to the lender a sub-
ordinated loan agreement in the 
amount of such payment (or in the case 
of an applicant or registrant that is a 
partnership, credit a capital account of 
the lender), or issue preferred or com-
mon stock of the applicant or reg-
istrant in the amount of such payment, 
or any combination of the foregoing, as 
provided for in the secured demand 
note agreement. 

(F) The term lender means the person 
who lends cash to an applicant or reg-
istrant pursuant to a subordinated loan 
agreement and the person who contrib-
utes a secured demand note to an appli-
cant or registrant pursuant to a se-
cured demand note agreement. 

(2) Minimum requirements for subor-
dination agreements: 

(i) Subject to paragraph (h)(1) of this 
section, a subordination agreement 
shall mean a written agreement be-
tween the applicant or registrant and 
the lender, which: 

(A) Has a minimum term of 1 year, 
except for temporary subordination 
agreements provided for in paragraph 
(h)(3)(v) of this section, and 

(B) Is a valid and binding obligation 
enforceable in accordance with its 
terms (subject as to enforcement to ap-
plicable bankruptcy, insolvency, reor-
ganization, moratorium, and other 
similar laws) against the applicant or 
registrant and the lender and their re-
spective heirs, executors, administra-
tors, successors, and assigns. 

(ii) Specific amount. All subordination 
agreements shall be for a specific dol-
lar amount which shall not be reduced 
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for the duration of the agreement ex-
cept by installments as specifically 
provided for therein and except as oth-
erwise provided in this paragraph (h)(2) 
of this section. 

(iii) Effective subordination. The sub-
ordination agreement shall effectively 
subordinate any right of the lender to 
receive any payment with respect 
thereto, together with accrued interest 
or compensation, to the prior payment 
or provision for payment in full of all 
claims of all present and future credi-
tors of the applicant or registrant aris-
ing out of any matter occurring prior 
to the date on which the related pay-
ment obligation matures, except for 
claims which are the subject of subor-
dination agreements which rank on the 
same priority as or junior to the claim 
of the lender under such subordination 
agreements. 

(iv) Proceeds of subordinated loan 
agreements. The subordinated loan 
agreement shall provide that the cash 
proceeds thereof shall be used and dealt 
with by the applicant or registrant as 
part of its capital and shall be subject 
to the risks of the business. 

(v) Certain rights of the borrower. The 
subordination agreement shall provide 
that the applicant or registrant shall 
have the right to: 

(A) Deposit any cash proceeds of a 
subordinated loan agreement and any 
cash pledged as collateral to secure a 
secured demand note in an account or 
accounts in its own name in any bank 
or trust company; 

(B) Pledge, repledge, hypothecate and 
rehypothecate, any or all of the securi-
ties pledged as collateral to secure a 
secured demand note, without notice, 
separately or in common with other se-
curities or property for the purpose of 
securing any indebtedness of the appli-
cant or registrant; and 

(C) Lend to itself or others any or all 
of the securities and cash pledged as 
collateral to secure a secured demand 
note. 

(vi) Collateral for secured demand 
notes. Only cash and securities which 
are fully paid for and which may be 
publicly offered or sold without reg-
istration under the Securities Act of 
1933, and the offer, sale, and transfer of 
which are not otherwise restricted, 
may be pledged as collateral to secure 

a secured demand note. The secured de-
mand note agreement shall provide 
that if at any time the sum of the 
amount of any cash, plus the collateral 
value of any securities, then pledged as 
collateral to secure the secured de-
mand note is less than the unpaid prin-
cipal amount of the secured demand 
note, the applicant or registrant must 
immediately transmit written notice 
to that effect to the lender. The se-
cured demand note agreement shall 
also provide that if the borrower is an 
applicant, such notice must also be 
transmitted immediately to the Na-
tional Futures Association, and if the 
borrower is a registrant, such notice 
must also be transmitted immediately 
to the designated self-regulatory orga-
nization, if any, and the Commission. 
The secured demand note agreement 
shall also require that following such 
transmittal: 

(A) The lender, prior to noon of the 
business day next succeeding the trans-
mittal of such notice, may pledge as 
collateral additional cash or securities 
sufficient, after giving effect to such 
pledge, to bring the sum of the amount 
of any cash plus the collateral value of 
any securities, then pledged as collat-
eral to secure the secured demand note, 
up to an amount not less than the un-
paid principal amount of the secured 
demand note; and 

(B) Unless additional cash or securi-
ties are pledged by the lender as pro-
vided in paragraph (h)(2)(vi)(A) above, 
the applicant or registrant at noon on 
the business day next succeeding the 
transmittal of notice to the lender 
must commence sale, for the account 
of the lender, of such of the securities 
then pledged as collateral to secure the 
secured demand note and apply so 
much of the net proceeds thereof, to-
gether with such of the cash then 
pledged as collateral to secure the se-
cured demand note as may be nec-
essary to eliminate the unpaid prin-
cipal amount of the secured demand 
note: Provided, however, That the un-
paid principal amount of the secured 
demand note need not be reduced below 
the sum of the amount of any remain-
ing cash, plus the collateral value of 
the remaining securities, then pledged 
as collateral to secure the secured de-
mand note. The applicant or registrant 
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may not purchase for its own account 
any securities subject to such a sale; 
and 

(C) The secured demand note agree-
ment may also provide that, in lieu of 
the procedures specified in the provi-
sions required by paragraph 
(h)(2)(vi)(B) of this section, the lender, 
with the prior written consent of the 
applicant and the National Futures As-
sociation, or with the prior written 
consent of the registrant and the des-
ignated self-regulatory organization or, 
if the registrant is not a member of a 
designated self-regulatory organiza-
tion, the Commission, may reduce the 
unpaid principal amount of the secured 
demand note: Provided, That after giv-
ing effect to such reduction the ad-
justed net capital of the applicant or 
registrant would not be less than the 
greatest of: 

(1) 120 percent of the appropriate 
minimum dollar amount required by 
paragraphs (a)(1)(i)(A) or (a)(1)(iii)(A) 
of this section; 

(2) For a futures commission mer-
chant or applicant therefor, 120 percent 
of the amount required by paragraph 
(a)(1)(i)(B) of this section; 

(3) 120 percent of the amount of ad-
justed net capital required by a reg-
istered futures association of which it 
is a member; or 

(4) For an applicant or registrant 
which is also a securities broker or 
dealer, the amount of net capital speci-
fied in Rule 15c3–1d(b)(6)(iii) of the Se-
curities and Exchange Commission (17 
CFR 240.15c3–1d(b)(6)(iii)): Provided, fur-
ther, That no single secured demand 
note shall be permitted to be reduced 
by more than 15 percent of its original 
principal amount and after such reduc-
tion no excess collateral may be with-
drawn. 

(vii) Permissive prepayments and spe-
cial prepayments. (A) An applicant or 
registrant at its option, but not at the 
option of the lender, may, if the subor-
dination agreement so provides, make 
a payment of all or any portion of the 
payment obligation thereunder prior to 
the scheduled maturity date of such 
payment obligation (hereinafter re-
ferred to as a ‘‘prepayment’’), but in no 
event may any prepayment be made be-
fore the expiration of one year from 
the date such subordination agreement 

became effective: Provided, however, 
That the foregoing restriction shall not 
apply to temporary subordination 
agreements which comply with the pro-
visions of paragraph (h)(3)(v) of this 
section nor shall it apply to ‘‘special 
prepayments’’ made in accordance with 
the provisions of paragraph 
(h)(2)(vii)(B) of this section. No prepay-
ment shall be made if, after giving ef-
fect thereto (and to all payments of 
payment obligations under any other 
subordination agreements then out-
standing, the maturity or accelerated 
maturities of which are scheduled to 
fall due within six months after the 
date such prepayment is to occur pur-
suant to this provision, or on or prior 
to the date on which the payment obli-
gation in respect to such prepayment is 
scheduled to mature disregarding this 
provision, whichever date is earlier) 
without reference to any projected 
profit or loss of the applicant or reg-
istrant, the adjusted net capital of the 
applicant or registrant is less than the 
greatest of: 

(1) 120 percent of the appropriate 
minimum dollar amount required by 
paragraphs (a)(1)(i)(A) or (a)(1)(iii)(A) 
of this section; 

(2) For a futures commission mer-
chant or applicant therefor, 120 percent 
of the amount required by paragraph 
(a)(1)(i)(B) of this section; 

(3) 120 percent of the amount of ad-
justed net capital required by a reg-
istered futures association of which it 
is a member; or 

(4) For an applicant or registrant 
which is also a securities broker or 
dealer, the amount of net capital speci-
fied in Rule 15c3–1d(b)(7) of the Securi-
ties and Exchange Commission (17 CFR 
240.15c3–1d(b)(7)). 

(B) An applicant or registrant at its 
option, but not at the option of the 
lender, may, if the subordination 
agreement so provides, make a pay-
ment at any time of all or any portion 
of the payment obligation thereunder 
prior to the scheduled maturity date of 
such payment obligation (hereinafter 
referred to as a ‘‘special prepayment’’). 
No special prepayment shall be made 
if, after giving effect thereto (and to 
all payments of payment obligations 
under any other subordination agree-
ments then outstanding, the maturity 
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or accelerated maturities of which are 
scheduled to fall due within six months 
after the date such special prepayment 
is to occur pursuant to this provision, 
or on or prior to the date on which the 
payment obligation in respect to such 
special prepayment is scheduled to ma-
ture disregarding this provision, which-
ever date is earlier) without reference 
to any projected profit or loss of the 
applicant or registrant, the adjusted 
net capital of the applicant or reg-
istrant is less than the greatest of: 

(1) 200 percent of the appropriate 
minimum dollar amount required by 
paragraphs (a)(1)(i)(A) or (a)(1)(iii)(A) 
of this section; 

(2) For a futures commission mer-
chant or applicant therefor, 125 percent 
of the amount required by paragraph 
(a)(1)(i)(B) of this section; 

(3) 120 percent of the amount of ad-
justed net capital required by a reg-
istered futures association of which it 
is a member; or 

(4) For an applicant or registrant 
which is also a securities broker or 
dealer, the amount of net capital speci-
fied in Rule 15c3–1d(c)(5)(ii) of the Se-
curities and Exchange Commission (17 
CFR 240.15c3–1d(c)(5)(ii)): Provided, how-
ever, That no special prepayment shall 
be made if pre-tax losses during the 
latest three-month period were greater 
than 15 percent of current excess ad-
justed net capital. 

(C)(1) Notwithstanding the provisions 
of paragraphs (h)(2)(vii)(A) and 
(h)(2)(vii)(B) of this section, in the case 
of an applicant, no prepayment or spe-
cial prepayment shall occur without 
the prior written approval of the Na-
tional Futures Association; in the case 
of a registrant, no prepayment or spe-
cial prepayment shall occur without 
the prior written approval of the des-
ignated self-regulatory organization, if 
any, or of the Commission if the reg-
istrant is not a member of a self-regu-
latory organization. 

(2) A registrant may make a prepay-
ment or special prepayment without 
the prior written approval of the des-
ignated self-regulatory organization: 
Provided, That the registrant: Is a se-
curities broker or dealer registered 
with the Securities and Exchange Com-
mission; files a request to make a pre-
payment or special prepayment with 

its applicable securities designated ex-
amining authority, as defined in Rule 
15c3–1(c)(12) of the Securities and Ex-
change Commission (17 CFR 240.15c3– 
1(c)(12)), in the form and manner pre-
scribed by the designated examining 
authority; files a copy of the prepay-
ment request or special prepayment re-
quest with the designated self-regu-
latory organization at the time it files 
such request with the designated exam-
ining authority in the form and man-
ner prescribed by the designated self- 
regulatory organization; and files a 
copy of the designated examining 
authority’s approval of the prepayment 
or special prepayment with the des-
ignated self-regulatory organization 
immediately upon receipt of such ap-
proval. The approval of the prepayment 
or special prepayment by the des-
ignated examining authority will be 
deemed approval by the designated 
self-regulatory organization, unless the 
designated self-regulatory organization 
notifies the registrant that the des-
ignated examining authority’s ap-
proval shall not constitute designated 
self-regulatory organization approval. 

(3) The designated self-regulatory or-
ganization shall immediately provide 
the Commission with a copy of any no-
tice of approval issued where the re-
quested prepayment or special prepay-
ment will result in the reduction of the 
registrant’s net capital by 20 percent or 
more or the registrant’s excess ad-
justed net capital by 30 percent or 
more. 

(viii) Suspended repayment. (A) The 
payment obligation of the applicant or 
registrant in respect of any subordina-
tion agreement shall be suspended and 
shall not mature if, after giving effect 
to payment of such payment obligation 
(and to all payments of payment obli-
gations of the applicant or registrant 
under any other subordination agree-
ment(s) then outstanding which are 
scheduled to mature on or before such 
payment obligation), the adjusted net 
capital of the applicant or registrant 
would be less than the greatest of: 

(1) 120 percent of the appropriate 
minimum dollar amount required by 
paragraphs (a)(1)(i)(A) or (a)(1)(iii)(A) 
of this section; 

(2) For a futures commission mer-
chant or applicant therefor, 120 percent 
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of the amount required by paragraph 
(a)(1)(i)(B) of this section; 

(3) 120 percent of the amount of ad-
justed net capital required by a reg-
istered futures association of which it 
is a member; or 

(4) For an applicant or registrant 
which is also a securities broker or 
dealer, the amount of net capital speci-
fied in Rule 15c3–1d(b)(8)(i) of the Secu-
rities and Exchange Commission (17 
CFR 240.15c3–1d(b)(8)(i)): Provided, That 
the subordination agreement may pro-
vide that if the payment obligation of 
the applicant or registrant thereunder 
does not mature and is suspended as a 
result of the requirement of this para-
graph (h)(2)(viii) for a period of not less 
than six months, the applicant or reg-
istrant shall then commence the rapid 
and orderly liquidation of its business, 
but the right of the lender to receive 
payment, together with accrued inter-
est or compensation, shall remain sub-
ordinate as required by the provisions 
of this section. 

(B) [Reserved] 
(ix) Accelerated maturity. Obligation 

to repay to remain subordinate: 
(A) Subject to the provisions of para-

graph (h)(2)(viii) of this section, a sub-
ordination agreement may provide that 
the lender may, upon prior written no-
tice to the applicant and the National 
Futures Association, or upon prior 
written notice to the registrant and 
the designated self-regulatory organi-
zation or, if the registrant is not a 
member of a designated self-regulatory 
organization, the Commission, given 
not earlier than six months after the 
effective date of such subordination 
agreement, accelerate the date on 
which the payment obligation of the 
borrower, together with accrued inter-
est or compensation, is scheduled to 
mature to a date not earlier than six 
months after giving of such notice, but 
the right of the lender to receive pay-
ment, together with accrued interest 
or compensation, shall remain subordi-
nate as required by the provisions of 
this paragraph (h)(2) of this section. 

(B) Notwithstanding the provisions of 
paragraph (h)(2)(viii) of this section, 
the payment obligation of the appli-
cant or registrant with respect to a 
subordination agreement, together 
with accrued interest and compensa-

tion, shall mature in the event of any 
receivership, insolvency, liquidation 
pursuant to the Securities Investor 
Protection Act of 1970 or otherwise, 
bankruptcy, assignment for the benefit 
of creditors, reorganization whether or 
not pursuant to the bankruptcy laws, 
or any other marshalling of the assets 
and liabilities of the applicant or reg-
istrant, but the right of the lender to 
receive payment, together with ac-
crued interest or compensation, shall 
remain subordinate as required by the 
provisions of paragraph (h)(2) of this 
section. 

(x) Accelerated maturity of subordina-
tion agreements on event of default and 
event of acceleration. Obligation to 
repay to remain subordinate: 

(A) A subordination agreement may 
provide that the lender may, upon 
prior written notice to the applicant 
and the National Futures Association, 
or upon prior written notice to the reg-
istrant and the designated self-regu-
latory organization or, if the registrant 
is not a member of a designated self- 
regulatory organization, the Commis-
sion, of the occurrence of any event of 
acceleration (as hereinafter defined) 
given no sooner than six months after 
the effective date of such subordination 
agreement, accelerate the date on 
which the payment obligation of the 
applicant or registrant, together with 
accrued interest or compensation, is 
scheduled to mature, to the last busi-
ness day of a calendar month which is 
not less than six months after notice of 
acceleration is received by the appli-
cant and by the National Futures Asso-
ciation, or by the registrant and the 
designated self-regulatory organization 
or, if the registrant is not a member of 
a designated self-regulatory organiza-
tion, the Commission. Any subordina-
tion agreement containing such events 
of acceleration may also provide that, 
if upon such accelerated maturity date 
the payment obligation of the appli-
cant or registrant is suspended as re-
quired by paragraph (h)(2)(viii) of this 
section and liquidation of the applicant 
or registrant has not commenced on or 
prior to such accelerated maturity 
date, notwithstanding paragraph 
(h)(2)(viii) of this section, the payment 
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obligation of the applicant or reg-
istrant with respect to such subordina-
tion agreement shall mature on the 
day immediately following such accel-
erated maturity date and in any such 
event the payment obligations of the 
applicant or registrant with respect to 
all other subordination agreements 
then outstanding shall also mature at 
the same time but the rights of the re-
spective lenders to receive payment, 
together with accrued interest or com-
pensation, shall remain subordinate as 
required by the provisions of paragraph 
(h)(2) of this section. Events of accel-
eration which may be included in a 
subordination agreement complying 
with this paragraph (h)(2)(x) of this 
section shall be limited to: 

(1) Failure to pay interest or any in-
stallment of principal on a subordina-
tion agreement as scheduled; 

(2) Failure to pay when due other 
money obligations of a specified mate-
rial amount; 

(3) Discovery that any material, spec-
ified representation or warranty of the 
applicant or registrant which is in-
cluded in the subordination agreement 
and on which the subordination agree-
ment was based or continued was inac-
curate in a material respect at the 
time made; 

(4) Any specified and clearly measur-
able event which is included in the sub-
ordination agreement and which the 
lender and the applicant or registrant 
agree, (a) is a significant indication 
that the financial position of the appli-
cant or registrant has changed materi-
ally and adversely from agreed upon 
specified norms; or (b) could materially 
and adversely affect the ability of the 
applicant or registrant to conduct its 
business as conducted on the date the 
subordination agreement was made; or 
(c) is a significant change in the senior 
management of the applicant or reg-
istrant or in the general business con-
ducted by the applicant or registrant 
from that which obtained on the date 
the subordination agreement became 
effective; 

(5) Any continued failure to perform 
agreed covenants included in the subor-
dination agreement relating to the 
conduct of the business of the appli-
cant or registrant or relating to the 

maintenance and reporting of its finan-
cial position; and 

(B) Notwithstanding the provisions of 
paragraph (h)(2)(viii) of this section, a 
subordination agreement may provide 
that, if liquidation of the business of 
the applicant or registrant has not al-
ready commenced, the payment obliga-
tion of the applicant or registrant shall 
mature, together with accrued interest 
or compensation, upon the occurrence 
of an event of default (as hereinafter 
defined). Such agreement may also pro-
vide that, if liquidation of the business 
of the applicant or registrant has not 
already commenced, the rapid and or-
derly liquidation of the business of the 
applicant or registrant shall then com-
mence upon the happening of an event 
of default. Any subordination agree-
ment which so provides for maturity of 
the payment obligation upon the oc-
currence of an event of default shall 
also provide that the date on which 
such event of default occurs shall, if 
liquidation of the applicant or reg-
istrant has not already commenced, be 
the date on which the payment obliga-
tion of the applicant or registrant with 
respect to all other subordination 
agreements then outstanding shall ma-
ture but the rights of the respective 
lenders to receive payment, together 
with accrued interest or compensation, 
shall remain subordinate as required 
by the provisions of paragraph (h)(2) of 
this section. Events of default which 
may be included in a subordination 
agreement shall be limited to: 

(1) The making of an application by 
the Securities Investor Protection Cor-
poration for a decree adjudicating that 
customers of the applicant or reg-
istrant are in need of protection under 
the Securities Investor Protection Act 
of 1970 and the failure of the applicant 
or registrant to obtain the dismissal of 
such application within 30 days; 

(2) Failure to meet the minimum 
capital requirements of the designated 
self-regulatory organization, or of the 
Commission, throughout a period of 15 
consecutive business days, com-
mencing on the day the borrower first 
determines and notifies the designated 
self-regulatory organization, if any, of 
which he is a member and the Commis-
sion, in the case of a registrant, or the 
National Futures Association, in the 
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case of an applicant, or commencing on 
the day any self-regulatory organiza-
tion, the Commission or the National 
Futures Association first determines 
and notifies the applicant or registrant 
of such fact; 

(3) The Commission shall revoke the 
registration of the applicant or reg-
istrant; 

(4) The self-regulatory organization 
shall suspend (and not reinstate within 
10 days) or revoke the applicant or reg-
istrant’s status as a member thereof; 

(5) Any receivership, insolvency, liq-
uidation pursuant to the Securities In-
vestor Protection Act of 1970 or other-
wise, bankruptcy, assignment for the 
benefit of creditors, reorganization 
whether or not pursuant to bankruptcy 
laws, or any other marshalling of the 
assets and liabilities of the applicant 
or registrant. A subordination agree-
ment which contains any of the provi-
sions permitted by this subparagraph 
(2)(x) shall not contain the provision 
otherwise permitted by paragraph 
(h)(2)(ix)(A) of this section. 

(3) Miscellaneous provisions—(i) Pro-
hibited cancellation. The subordination 
agreement shall not be subject to can-
cellation by either party; no payment 
shall be made with respect thereto and 
the agreement shall not be terminated, 
rescinded or modified by mutual con-
sent or otherwise if the effect thereof 
would be inconsistent with the require-
ments of paragraph (h) of this section. 

(ii) Notice of maturity or accelerated 
maturity. Every applicant or registrant 
shall immediately notify the National 
Futures Association, and the reg-
istrant shall immediately notify the 
designated self-regulatory organiza-
tion, if any, and the Commission if, 
after giving effect to all payments of 
payment obligations under subordina-
tion agreements then outstanding 
which are then due or mature within 
the following six months without ref-
erence to any projected profit or loss of 
the applicant or registrant, its ad-
justed net capital would be less than: 

(A) 120 percent of the appropriate 
minimum dollar amount required by 
paragraphs (a)(1)(i)(A) or (a)(1)(iii)(A) 
of this section; 

(B) For a futures commission mer-
chant or applicant therefor, 120 percent 

of the amount required by paragraph 
(a)(1)(i)(B) of this section; 

(C) 120 percent of the amount of ad-
justed net capital required by a reg-
istered futures association of which it 
is a member; or 

(D) For an applicant or registrant 
which is also a securities broker or 
dealer, the amount of net capital speci-
fied in Rule 15c3–1d(c)(2) of the Securi-
ties and Exchange Commission (17 CFR 
240.15c3–1d(c)(2)). 

(iii) Certain legends. If all the provi-
sions of a satisfactory subordination 
agreement do not appear in a single in-
strument, then the debenture or other 
evidence of indebtedness shall bear on 
its face an appropriate legend stating 
that it is issued subject to the provi-
sions of a satisfactory subordination 
agreement which shall be adequately 
referred to and incorporated by ref-
erence. 

(iv) Legal title to securities. All securi-
ties pledged as collateral to secure a 
secured demand note must be in bearer 
form, or registered in the name of the 
applicant or registrant or the name of 
its nominee or custodian. 

(v) Temporary subordinations. To en-
able an applicant or registrant to par-
ticipate as an underwriter of securities 
or undertake other extraordinary ac-
tivities and remain in compliance with 
the adjusted net capital requirements 
of this section, an applicant or reg-
istrant shall be permitted, on no more 
than three occasions in any 12-month 
period, to enter into a subordination 
agreement on a temporary basis which 
has a stated term of no more than 45 
days from the date the subordination 
agreement became effective: Provided, 
That this temporary relief shall not 
apply to any applicant or registrant if 
the adjusted net capital of the appli-
cant or registrant is less than the 
greatest of: 

(A) 120 percent of the appropriate 
minimum dollar amount required by 
paragraphs (a)(1)(i)(A) or (a)(1)(iii)(A) 
of this section; 

(B) For a futures commission mer-
chant or applicant therefor, 120 percent 
of the amount required by paragraph 
(a)(1)(i)(B) of this section; 
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(C) 120 percent of the amount of ad-
justed net capital required by a reg-
istered futures association of which it 
is a member; 

(D) For an applicant or registrant 
which is also a securities broker or 
dealer, the amount of net capital speci-
fied in Rule 15c3–1d(c)(5)(i) of the Secu-
rities and Exchange Commission (17 
CFR 240.15c3–1d(c)(5)(i)); or 

(E) The amount of equity capital as 
defined in paragraph (d) of this section 
is less than the limits specified in para-
graph (d) of this section. Such tem-
porary subordination agreement shall 
be subject to all the other provisions of 
this section. 

(vi) Filing. An applicant shall file a 
signed copy of any proposed subordina-
tion agreement (including noncon-
forming subordination agreements) 
with the National Futures Association 
at least ten days prior to the proposed 
effective date of the agreement or at 
such other time as the National Fu-
tures Association for good cause shall 
accept such filing. A registrant that is 
not a member of any designated self- 
regulatory organization shall file two 
signed copies of any proposed subordi-
nation agreement (including noncon-
forming subordination agreements) 
with the regional office of the Commis-
sion nearest the principal place of busi-
ness of the registrant at least ten days 
prior to the proposed effective date of 
the agreement or at such other time as 
the Commission for good cause shall 
accept such filing. A registrant that is 
a member of a designated self-regu-
latory organization shall file signed 
copies of any proposed subordination 
agreement (including nonconforming 
subordination agreements) with the 
designated self-regulatory organization 
in such quantities and at such time as 
the designated self-regulatory organi-
zation may require prior to the effec-
tive date. The applicant or registrant 
shall also file with said parties a state-
ment setting forth the name and ad-
dress of the lender, the business rela-
tionship of the lender to the applicant 
or registrant and whether the appli-
cant or registrant carried funds or se-
curities for the lender at or about the 
time the proposed agreement was so 
filed. A proposed agreement filed by an 
applicant with the National Futures 

Association shall be reviewed by the 
National Futures Association, and no 
such agreement shall be a satisfactory 
subordination agreement for the pur-
poses of this section unless and until 
the National Futures Association has 
found the agreement acceptable and 
such agreement has become effective in 
the form found acceptable. A proposed 
agreement filed by a registrant shall be 
reviewed by the designated self-regu-
latory organization with whom such an 
agreement is required to be filed prior 
to its becoming effective or, if the reg-
istrant is not a member of any des-
ignated self-regulatory organization, 
by the regional office of the Commis-
sion where the agreement is required 
to be filed prior to its becoming effec-
tive. No proposed agreement shall be a 
satisfactory subordination agreement 
for the purposes of this section unless 
and until the designated self-regu-
latory organization or, if a registrant 
is not a member of any designated self- 
regulatory organization, the Commis-
sion, has found the agreement accept-
able and such agreement has become 
effective in the form found acceptable: 
Provided, however, That a proposed 
agreement shall be a satisfactory sub-
ordination agreement for purpose of 
this section if the registrant: is a secu-
rities broker or dealer registered with 
the Securities and Exchange Commis-
sion; files signed copies of the proposed 
subordination agreement with the ap-
plicable securities designated exam-
ining authority, as defined in Rule 
15c3–1(c)(12) of the Securities and Ex-
change Commission (17 CFR 240.15c3– 
1(c)(12)), in the form and manner pre-
scribed by the designated examining 
authority; files signed copies of the 
proposed subordination agreement with 
the designated self-regulatory organi-
zation at the time it files such copies 
with the designated examining author-
ity in the form and manner prescribed 
by the designated self-regulatory orga-
nization; and files a copy of the des-
ignated examining authority’s ap-
proval of the proposed subordination 
agreement with the designated self- 
regulatory organization immediately 
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upon receipt of such approval. The des-
ignated examining authority’s deter-
mination that the proposed subordina-
tion agreement satisfies the require-
ments for a satisfactory subordination 
agreement will be deemed a like find-
ing by the designated self-regulatory 
organization, unless the designated 
self-regulatory organization notifies 
the registrant that the designated ex-
amining authority’s determination 
shall not constitute a like finding by 
the designated self-regulatory organi-
zation. 

(vii) Subordination agreements that in-
corporate adjusted net capital require-
ments in effect prior to September 30, 2004. 
Any subordination agreement that in-
corporates the adjusted net capital re-
quirements in paragraphs 
(h)(2)(vi)(C)(2), (h)(2)(vii)(A)(2) and 
(B)(2), (h)(2)(viii)(A)(2), (h)(3)(ii)(B), and 
(h)(3)(v)(B) of this section, as in effect 
prior to September 30, 2004, and which 
has been deemed to be satisfactorily 
subordinated pursuant to this section 
prior to September 30, 2004, shall con-
tinue to be deemed a satisfactory sub-
ordination agreement until the matu-
rity of such agreement. In the event, 
however, that such agreement is 
amended or renewed for any reason, 
then such agreement shall not be 
deemed a satisfactory subordination 
agreement unless the amended or re-
newed agreement meets the require-
ments of this section. 

(4) A designated self-regulatory orga-
nization and the Commission may 
allow debt with a maturity date of 1 
year or more to be treated as meeting 
the provisions of this paragraph (h): 
Provided, (i) Such exemption shall only 
be given when the registrant’s adjusted 
net capital is less than the minimum 
required by this section or by the cap-
ital rule of the designated self-regu-
latory organization to which such reg-
istrant is subject; 

(ii) That such debt did not exist prior 
to its use under this paragraph (h)(4); 

(iii) Such exemption shall be for a pe-
riod of 30 days or such lesser period as 
the designated self-regulatory organi-
zation and the Commission may deter-
mine; 

(iv) Such exemption shall not be al-
lowed more than once in any 12 month 
period; and 

(v) At all times during such exemp-
tion the registrant shall make a good 
faith effort to comply with the provi-
sions of this section or the capital rule 
of the designated self-regulatory orga-
nization to which such registrant is 
subject exclusive of any benefits de-
rived from this paragraph (h)(4). 

(i) [Reserved] 
(j) For the purposes of this section 

cover is defined as follows: 
(1) General definition. Cover shall 

mean transactions or positions in a 
contract for future delivery on a board 
of trade or a commodity option where 
such transactions or positions nor-
mally represent a substitute for trans-
actions to be made or positions to be 
taken at a later time in a physical 
marketing channel, and where they are 
economically appropriate to the reduc-
tion of risks in the conduct and man-
agement of a commercial enterprise, 
and where they arise from: 

(i) The potential change in the value 
of assets which a person owns, pro-
duces, manufactures, processes, or mer-
chandises or anticipates owning, pro-
ducing, manufacturing, processing, or 
merchandising. 

(ii) The potential change in the value 
of liabilities which a person owes or an-
ticipates incurring, or 

(iii) The potential change in the 
value of services which a person pro-
vides, purchases or anticipates pro-
viding or purchasing. Notwithstanding 
the foregoing, no transactions or posi-
tions shall be classified as cover for the 
purposes of this section unless their 
purpose is to offset price risks inci-
dental to commercial cash or spot op-
erations and such positions are estab-
lished and liquidated in accordance 
with sound commercial practices and 
unless the provisions of paragraphs (j) 
(2) and (3) of this section have been sat-
isfied. 

(2) Enumerated cover transactions. The 
definition of covered transactions and 
positions in paragraph (j)(1) of this sec-
tion includes, but is not limited to, the 
following specific transactions and po-
sitions: 

(i) Ownership or fixed-price purchase 
of any commodity which does not ex-
ceed in quantity (A) the sales of the 
same commodity for future delivery on 
a board of trade or (B) the purchase of 
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a put commodity option of the same 
commodity for which the market value 
for the actual commodity or futures 
contract which is the subject of the op-
tion is less than the strike price of the 
option or (C) the ownership of a com-
modity option position established by 
the sale (grant) of a call commodity 
option of the same commodity for 
which the market value for the actual 
commodity or futures contract which 
is the subject of the option is more 
than the strike price of the option: Pro-
vided, That for purposes of paragraph 
(c)(5)(x) of this section the market 
value for the actual commodity or fu-
tures contract which is the subject of 
such option need not be more than the 
strike price of that option; 

(ii) Fixed-price sale of any com-
modity which does not exceed in quan-
tity (A) the purchase of the same com-
modity for future delivery on a board 
of trade or (B) the purchase of a call 
commodity option of the same com-
modity for which the market value for 
the actual commodity or futures con-
tract which is the subject of such op-
tion is more than the strike price of 
the option or (C) ownership of a com-
modity option position established by 
the sale (grant) of a put commodity op-
tion of the same commodity for which 
the market value for the actual com-
modity or futures comtract which is 
the subject of the option is less than 
the strike price of the option: Provided, 
That for purposes of paragraph (c)(5)(x) 
of this section the market value for the 
actual commodity or futures contract 
which is the subject of such option 
need not be less than the strike price of 
that option; and 

(iii) Ownership or fixed-price con-
tracts of a commodity described in 
paragraphs (j)(2)(i) and (j)(2)(ii) of this 
section may also be covered other than 
by the same quantity of the same cash 
commodity, provided that the fluctua-
tions in value of the position for future 
delivery or commodity option are sub-
stantially related to the fluctuations 
in value of the actual cash position. 

(3) Nonenumerated cases. Upon specific 
request, the Commission may recognize 
transactions and positions other than 
those enumerated in paragraph (j)(2) of 
this section as cover in amounts and 
under the terms and conditions as it 

may specify. Any applicant or reg-
istrant who wishes to avail itself of the 
provisions of this paragraph (j)(3) must 
apply to the Commission in writing at 
its principal office in Washington, DC 
giving full details of the transaction 
including detailed information which 
will demonstrate that the transaction 
is economically appropriate to the re-
duction of risk exposure attendant to 
the conduct and management of a com-
mercial enterprise. 

(Approved by the Office of Management and 
Budget under control number 3038–0024) 

[43 FR 39972, Sept. 8, 1978] 

EDITORIAL NOTE: For FEDERAL REGISTER ci-
tations affecting § 1.17, see the List of CFR 
Sections Affected, which appears in the 
Finding Aids section of the printed volume 
and at www.fdsys.gov. 

§ 1.18 Records for and relating to fi-
nancial reporting and monthly com-
putation by futures commission 
merchants and introducing brokers. 

(a) No person shall be registered as a 
futures commission merchant or as an 
introducing broker under the Act un-
less, commencing on the date his appli-
cation for such registration is filed, he 
prepares and keeps current ledgers or 
other similar records which show or 
summarize, with appropriate ref-
erences to supporting documents, each 
transaction affecting his asset, liabil-
ity, income, expense and capital ac-
counts, and in which (except as other-
wise permitted in writing by the Com-
mission) all his asset, liability and cap-
ital accounts are classified into either 
the account classification subdivisions 
specified on Form 1–FR–FCM or Form 
1–FR–IB, respectively, or, if such per-
son is registered with the Securities 
and Exchange Commission as a securi-
ties broker or dealer and he files (in ac-
cordance with § 1.10(h)) a copy of his Fi-
nancial and Operational Combined Uni-
form Single Report under the Securi-
ties Exchange Act of 1934, Part II, Part 
IIA, or Part II CSE (FOCUS report) in 
lieu of Form 1–FR–FCM or Form 1–FR– 
IB, the account classification subdivi-
sions specified on such FOCUS report, 
or categories that are in accord with 
generally accepted accounting prin-
ciples. Each person so registered shall 
prepare and keep current such records. 
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(b)(1) Each applicant or registrant 
must make and keep as a record in ac-
cordance with § 1.31 formal computa-
tions of its adjusted net capital and of 
its minimum financial requirements 
pursuant to § 1.17 or the requirements 
of the designated self-regulatory orga-
nization to which it is subject as of the 
close of business each month. Such 
computations must be completed and 
made available for inspection by any 
representative of the National Futures 
Association, in the case of an appli-
cant, or of the Commission or des-
ignated self-regulatory organization, if 
any, in the case of a registrant, within 
17 business days after the date for 
which the computations are made, 
commencing the first month end after 
the date the application for registra-
tion is filed. 

(2) An applicant or registrant that 
has filed a monthly Form 1–FR or 
Statement of Financial and Oper-
ational Combined Uniform Single Re-
port under the Securities Exchange Act 
of 1934, Part II, Part IIA, or Part II 
CSE (FOCUS report) in accordance 
with the requirements of § 1.10(b) will 
be deemed to have satisfied the re-
quirements of paragraph (b)(1) of this 
section for such month. 

(c) The provisions of this section do 
not apply to an introducing broker 
which is operating pursuant to a guar-
antee agreement, nor do such provi-
sions apply to an applicant for reg-
istration as an introducing broker who 
files concurrently with such applica-
tion a guarantee agreement, provided 
such introducing broker or applicant 
therefor is not also a securities broker 
or dealer. 

[48 FR 35288, Aug. 3, 1983, as amended at 49 
FR 39530, Oct. 9, 1984; 62 FR 4641, Jan. 31, 1997; 
69 FR 49800, Aug. 12, 2004; 71 FR 5594, Feb. 2, 
2006] 

PROHIBITED TRADING IN COMMODITY 
OPTIONS 

§ 1.19 Prohibited trading in certain 
‘‘puts’’ and ‘‘calls’’. 

No futures commission merchant or 
introducing broker may make, under-
write, issue, or otherwise assume any 
financial responsibility for the fulfill-
ment of, any commodity option except: 

(a) Commodity options traded on or 
subject to the rules of a contract mar-
ket in accordance with the require-
ments of part 33 of this chapter; 

(b) Commodity options traded on or 
subject to the rules of a foreign board 
of trade in accordance with the re-
quirements of part 30 of this chapter; 
or 

(c) For futures commission mer-
chants, any option permitted under 
§ 32.4 of this chapter, provided however, 
that a capital treatment for such op-
tions is referenced in § 1.17(c)(5)(vi). 

[52 FR 28997, Aug. 5, 1987, as amended at 58 
FR 68520, Dec. 28, 1993] 

CUSTOMERS’ MONEY, SECURITIES, AND 
PROPERTY 

§ 1.20 Futures customer funds to be 
segregated and separately ac-
counted for. 

(a) General. A futures commission 
merchant must separately account for 
all futures customer funds and seg-
regate such funds as belonging to its 
futures customers. A futures commis-
sion merchant shall deposit futures 
customer funds under an account name 
that clearly identifies them as futures 
customer funds and shows that such 
funds are segregated as required by sec-
tions 4d(a) and 4d(b) of the Act and by 
this part. A futures commission mer-
chant must at all times maintain in 
the separate account or accounts 
money, securities and property in an 
amount at least sufficient in the aggre-
gate to cover its total obligations to 
all futures customers as computed 
under paragraph (i) of this section. The 
futures commission merchant must 
perform appropriate due diligence as 
required by § 1.11 on any and all loca-
tions of futures customer funds, as 
specified in paragraph (b) of this sec-
tion, to ensure that the location in 
which the futures commission mer-
chant has deposited such funds is a fi-
nancially sound entity. 

(b) Location of futures customer funds. 
A futures commission merchant may 
deposit futures customer funds, subject 
to the risk management policies and 
procedures of the futures commission 
merchant required by § 1.11, with the 
following depositories: 

(1) A bank or trust company; 
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(2) A derivatives clearing organiza-
tion; or 

(3) Another futures commission mer-
chant. 

(c) Limitation on the holding of futures 
customer funds outside of the United 
States. A futures commission merchant 
may hold futures customer funds with 
a depository outside of the United 
States only in accordance with § 1.49. 

(d) Written acknowledgment from de-
positories. (1) A futures commission 
merchant must obtain a written ac-
knowledgment from each bank, trust 
company, derivatives clearing organi-
zation, or futures commission mer-
chant prior to or contemporaneously 
with the opening of an account by the 
futures commission merchant with 
such depositories; provided, however, 
that a written acknowledgment need 
not be obtained from a derivatives 
clearing organization that has adopted 
and submitted to the Commission rules 
that provide for the segregation of fu-
tures customer funds in accordance 
with all relevant provisions of the Act 
and the rules and orders promulgated 
thereunder. 

(2) The written acknowledgment 
must be in the form as set out in ap-
pendix A to this part. 

(3)(i) A futures commission merchant 
shall deposit futures customer funds 
only with a depository that agrees to 
provide the director of the Division of 
Swap Dealer and Intermediary Over-
sight, or any successor division, or 
such director’s designees, with direct, 
read-only electronic access to trans-
action and account balance informa-
tion for futures customer accounts. 

(ii) The written acknowledgment 
must contain the futures commission 
merchant’s authorization to the depos-
itory to provide direct, read-only elec-
tronic access to futures customer ac-
count transaction and account balance 
information to the director of the Divi-
sion of Swap Dealer and Intermediary 
Oversight, or any successor division, or 
such director’s designees, without fur-
ther notice to or consent from the fu-
tures commission merchant. 

(4) A futures commission merchant 
shall deposit futures customer funds 
only with a depository that agrees to 
provide the Commission and the fu-
tures commission merchant’s des-

ignated self-regulatory organization 
with a copy of the executed written ac-
knowledgment no later than three 
business days after the opening of the 
account or the execution of a new writ-
ten acknowledgment for an existing ac-
count, as applicable. The Commission 
must receive the written acknowledg-
ment from the depository via elec-
tronic means, in a format and manner 
determined by the Commission. The 
written acknowledgment must contain 
the futures commission merchant’s au-
thorization to the depository to pro-
vide the written acknowledgment to 
the Commission and to the futures 
commission merchant’s designated 
self-regulatory organization without 
further notice to or consent from the 
futures commission merchant. 

(5) A futures commission merchant 
shall deposit futures customer funds 
only with a depository that agrees that 
accounts containing customer funds 
may be examined at any reasonable 
time by the director of the Division of 
Swap Dealer and Intermediary Over-
sight or the director of the Division of 
Clearing and Risk, or any successor di-
visions, or such directors’ designees, or 
an appropriate officer, agent or em-
ployee of the futures commission mer-
chant’s designated self-regulatory or-
ganization. The written acknowledg-
ment must contain the futures com-
mission merchant’s authorization to 
the depository to permit any such ex-
amination to take place without fur-
ther notice to or consent from the fu-
tures commission merchant. 

(6) A futures commission merchant 
shall deposit futures customer funds 
only with a depository that agrees to 
reply promptly and directly to any re-
quest from the director of the Division 
of Swap Dealer and Intermediary Over-
sight or the director of the Division of 
Clearing and Risk, or any successor di-
visions, or such directors’ designees, or 
an appropriate officer, agent or em-
ployee of the futures commission mer-
chant’s designated self-regulatory or-
ganization for confirmation of account 
balances or provision of any other in-
formation regarding or related to an 
account. The written acknowledgment 
must contain the futures commission 
merchant’s authorization to the depos-
itory to reply promptly and directly as 
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required by this paragraph without fur-
ther notice to or consent from the fu-
tures commission merchant. 

(7) The futures commission merchant 
shall promptly file a copy of the writ-
ten acknowledgment with the Commis-
sion in the format and manner speci-
fied by the Commission no later than 
three business days after the opening 
of the account or the execution of a 
new written acknowledgment for an ex-
isting account, as applicable. 

(8) A futures commission merchant 
shall obtain a new written acknowledg-
ment within 120 days of any changes in 
the following: 

(i) The name or business address of 
the futures commission merchant; 

(ii) The name or business address of 
the bank, trust company, derivatives 
clearing organization or futures com-
mission merchant receiving futures 
customer funds; or 

(iii) The account number(s) under 
which futures customer funds are held. 

(9) A futures commission merchant 
shall maintain each written acknowl-
edgment readily accessible in its files 
in accordance with § 1.31, for as long as 
the account remains open, and there-
after for the period provided in § 1.31. 

(e) Commingling. (1) A futures com-
mission merchant may for convenience 
commingle the futures customer funds 
that it receives from, or on behalf of, 
multiple futures customers in a single 
account or multiple accounts with one 
or more of the depositories listed in 
paragraph (b) of this section. 

(2) A futures commission merchant 
shall not commingle futures customer 
funds with the money, securities or 
property of such futures commission 
merchant, or with any proprietary ac-
count of such futures commission mer-
chant, or use such funds to secure or 
guarantee the obligation of, or extend 
credit to, such futures commission 
merchant or any proprietary account 
of such futures commission merchant; 
provided, however, a futures commission 
merchant may deposit proprietary 
funds in segregated accounts as per-
mitted under § 1.23. 

(3) A futures commission merchant 
may not commingle futures customer 
funds with funds deposited by 30.7 cus-
tomers as defined in § 30.1 of this chap-
ter and set aside in separate accounts 

as required by part 30 of this chapter, 
or with funds deposited by Cleared 
Swaps Customers as defined in § 22.1 of 
this chapter and held in segregated ac-
counts pursuant to section 4d(f) of the 
Act; provided, however, that a futures 
commission merchant may commingle 
futures customer funds with funds de-
posited by 30.7 customers or Cleared 
Swaps Customers if expressly per-
mitted by a Commission regulation or 
order, or by a derivatives clearing or-
ganization rule approved in accordance 
with § 39.15(b)(2) of this chapter. 

(f) Limitation on use of futures cus-
tomer funds. (1) A futures commission 
merchant shall treat and deal with the 
funds of a futures customer as belong-
ing to such futures customer. A futures 
commission merchant shall not use the 
funds of a futures customer to secure 
or guarantee the commodity interests, 
or to secure or extend the credit, of 
any person other than the futures cus-
tomer for whom the funds are held. 

(2) A futures commission merchant 
shall obligate futures customer funds 
to a derivatives clearing organization, 
a futures commission merchant, or any 
depository solely to purchase, margin, 
guarantee, secure, transfer, adjust or 
settle trades, contracts or commodity 
option transactions of futures cus-
tomers; provided, however, that a fu-
tures commission merchant is per-
mitted to use the funds belonging to a 
futures customer that are necessary in 
the normal course of business to pay 
lawfully accruing fees or expenses on 
behalf of the futures customer’s posi-
tions including commissions, broker-
age, interest, taxes, storage and other 
fees and charges. 

(3) No person, including any deriva-
tives clearing organization or any de-
pository, that has received futures cus-
tomer funds for deposit in a segregated 
account, as provided in this section, 
may hold, dispose of, or use any such 
funds as belonging to any person other 
than the futures customers of the fu-
tures commission merchant which de-
posited such funds. 

(g) Derivatives clearing organizations— 
(1) General. All futures customer funds 
received by a derivatives clearing orga-
nization from a member to purchase, 
margin, guarantee, secure or settle the 
trades, contracts or commodity options 
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of the clearing member’s futures cus-
tomers and all money accruing to such 
futures customers as the result of 
trades, contracts or commodity options 
so carried shall be separately ac-
counted for and segregated as belong-
ing to such futures customers, and a 
derivatives clearing organization shall 
not hold, use or dispose of such futures 
customer funds except as belonging to 
such futures customers. A derivatives 
clearing organization shall deposit fu-
tures customer funds under an account 
name that clearly identifies them as 
futures customer funds and shows that 
such funds are segregated as required 
by sections 4d(a) and 4d(b) of the Act 
and by this part. 

(2) Location of futures customer funds. 
A derivatives clearing organization 
may deposit futures customer funds 
with a bank or trust company, which 
may include a Federal Reserve Bank 
with respect to deposits of a deriva-
tives clearing organization that is des-
ignated by the Financial Stability 
Oversight Council to be systemically 
important. 

(3) Limitation on the holding of futures 
customer funds outside of the United 
States. A derivatives clearing organiza-
tion may hold futures customer funds 
with a depository outside of the United 
States only in accordance with § 1.49. 

(4) Written acknowledgment from de-
positories. (i) A derivatives clearing or-
ganization must obtain a written ac-
knowledgment from each depository 
prior to or contemporaneously with the 
opening of a futures customer funds ac-
count; provided, however, that a deriva-
tives clearing organization is not re-
quired to obtain a written acknowledg-
ment from a Federal Reserve Bank 
with which it has opened a futures cus-
tomer funds account. 

(ii) The written acknowledgment 
must be in the form as set out in ap-
pendix B to this part. 

(iii) A derivatives clearing organiza-
tion shall deposit futures customer 
funds only with a depository that 
agrees to provide the Commission with 
a copy of the executed written ac-
knowledgment no later than three 
business days after the opening of the 
account or the execution of a new writ-
ten acknowledgment for an existing ac-
count, as applicable. The Commission 

must receive the written acknowledg-
ment from the depository via elec-
tronic means, in a format and manner 
determined by the Commission. The 
written acknowledgment must contain 
the derivatives clearing organization’s 
authorization to the depository to pro-
vide the written acknowledgment to 
the Commission without further notice 
to or consent from the derivatives 
clearing organization. 

(iv) A derivatives clearing organiza-
tion shall deposit futures customer 
funds only with a depository that 
agrees to reply promptly and directly 
to any request from the director of the 
Division of Clearing and Risk or the di-
rector of the Division of Swap Dealer 
and Intermediary Oversight, or any 
successor divisions, or such directors’ 
designees, for confirmation of account 
balances or provision of any other in-
formation regarding or related to an 
account. The written acknowledgment 
must contain the derivatives clearing 
organization’s authorization to the de-
pository to reply promptly and directly 
as required by this paragraph without 
further notice to or consent from the 
derivatives clearing organization. 

(v) A derivatives clearing organiza-
tion shall promptly file a copy of the 
written acknowledgment with the 
Commission in the format and manner 
specified by the Commission no later 
than three business days after the 
opening of the account or the execu-
tion of a new written acknowledgment 
for an existing account, as applicable. 

(vi) A derivatives clearing organiza-
tion shall obtain a new written ac-
knowledgment within 120 days of any 
changes in the following: 

(A) The name or business address of 
the derivatives clearing organization; 

(B) The name or business address of 
the depository receiving futures cus-
tomer funds; or 

(C) The account number(s) under 
which futures customer funds are held. 

(vii) A derivatives clearing organiza-
tion shall maintain each written ac-
knowledgment readily accessible in its 
files in accordance with § 1.31, for as 
long as the account remains open, and 
thereafter for the period provided in 
§ 1.31. 
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(5) Commingling. (i) A derivatives 
clearing organization may for conven-
ience commingle the futures customer 
funds that it receives from, or on be-
half of, multiple futures commission 
merchants in a single account or mul-
tiple accounts with one or more of the 
depositories listed in paragraph (g)(2) 
of this section. 

(ii) A derivatives clearing organiza-
tion shall not commingle futures cus-
tomer funds with the money, securities 
or property of such derivatives clearing 
organization or with any proprietary 
account of any of its clearing members, 
or use such funds to secure or guar-
antee the obligations of, or extend 
credit to, such derivatives clearing or-
ganization or any proprietary account 
of any of its clearing members. 

(iii) A derivatives clearing organiza-
tion may not commingle funds held for 
futures customers with funds deposited 
by clearing members on behalf of their 
30.7 customers as defined in § 30.1 of 
this chapter and set aside in separate 
accounts as required by part 30 of this 
chapter, or with funds deposited by 
clearing members on behalf of their 
Cleared Swaps Customers as defined in 
§ 22.1 of this chapter and held in seg-
regated accounts pursuant section 4d(f) 
of the Act; provided, however, that a de-
rivatives clearing organization may 
commingle futures customer funds 
with funds deposited by clearing mem-
bers on behalf of their 30.7 customers 
or Cleared Swaps Customers if ex-
pressly permitted by a Commission 
regulation or order, or by a derivatives 
clearing organization rule approved in 
accordance with § 39.15(b)(2) of this 
chapter. 

(h) Immediate availability of bank and 
trust company deposits. All futures cus-
tomer funds deposited by a futures 
commission merchant or a derivatives 
clearing organization with a bank or 
trust company must be immediately 
available for withdrawal upon the de-
mand of the futures commission mer-
chant or derivatives clearing organiza-
tion. 

(i) Requirements as to amount. (1) For 
purposes of this paragraph (i), the term 
‘‘account’’ shall mean the entries on 
the books and records of a futures com-
mission merchant pertaining to the fu-

tures customer funds of a particular fu-
tures customer. 

(2) The futures commission merchant 
must reflect in the account that it 
maintains for each futures customer 
the net liquidating equity for each 
such customer, calculated as follows: 
The market value of any futures cus-
tomer funds that it receives from such 
customer, as adjusted by: 

(i) Any uses permitted under para-
graph (f) of this section; 

(ii) Any accruals on permitted invest-
ments of such collateral under § 1.25 
that, pursuant to the futures commis-
sion merchant’s customer agreement 
with that customer, are creditable to 
such customer; 

(iii) Any gains and losses with re-
spect to contracts for the purchase or 
sale of a commodity for future delivery 
and any options on such contracts; 

(iv) Any charges lawfully accruing to 
the futures customer, including any 
commission, brokerage fee, interest, 
tax, or storage fee; and 

(v) Any appropriately authorized dis-
tribution or transfer of such collateral. 

(3) If the market value of futures cus-
tomer funds in the account of a futures 
customer is positive after adjustments, 
then that account has a credit balance. 
If the market value of futures cus-
tomer funds in the account of a futures 
customer is negative after adjust-
ments, then that account has a debit 
balance. 

(4) The futures commission merchant 
must maintain in segregation an 
amount equal to the sum of any credit 
balances that the futures customers of 
the futures commission merchant have 
in their accounts. This balance may 
not be reduced by any debit balances 
that the futures customers of the fu-
tures commission merchants have in 
their accounts. 

APPENDIX A TO § 1.20—FUTURES COMMISSION 
MERCHANT ACKNOWLEDGMENT LETTER FOR 
CFTC REGULATION 1.20 CUSTOMER SEG-
REGATED ACCOUNT 

[Date] 
[Name and Address of Bank, Trust Company, 

Derivatives Clearing Organization or Fu-
tures Commission Merchant] 

We refer to the Segregated Account(s) 
which [Name of Futures Commission Mer-
chant] (‘‘we’’ or ‘‘our’’) have opened or will 
open with [Name of Bank, Trust Company, 
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Derivatives Clearing Organization or Fu-
tures Commission Merchant] (‘‘you’’ or 
‘‘your’’) entitled: 
[Name of Futures Commission Merchant] [if 

applicable, add ‘‘FCM Customer Omnibus 
Account’’] CFTC Regulation 1.20 Customer 
Segregated Account under Sections 4d(a) 
and 4d(b) of the Commodity Exchange Act 
[and, if applicable, ‘‘, Abbreviated as [short 
title reflected in the depository’s elec-
tronic system]’’] 

Account Number(s): [ ] 
(collectively, the ‘‘Account(s)’’). 

You acknowledge that we have opened or 
will open the above-referenced Account(s) for 
the purpose of depositing, as applicable, 
money, securities and other property (collec-
tively the ‘‘Funds’’) of customers who trade 
commodities, options, swaps, and other prod-
ucts, as required by Commodity Futures 
Trading Commission (‘‘CFTC’’) Regulations, 
including Regulation 1.20, as amended; that 
the Funds held by you, hereafter deposited in 
the Account(s) or accruing to the credit of 
the Account(s), will be separately accounted 
for and segregated on your books from our 
own funds and from any other funds or ac-
counts held by us in accordance with the 
provisions of the Commodity Exchange Act, 
as amended (the ‘‘Act’’), and part 1 of the 
CFTC’s regulations, as amended; and that 
the Funds must otherwise be treated in ac-
cordance with the provisions of Section 4d of 
the Act and CFTC regulations thereunder. 

Furthermore, you acknowledge and agree 
that such Funds may not be used by you or 
by us to secure or guarantee any obligations 
that we might owe to you, and they may not 
be used by us to secure or obtain credit from 
you. You further acknowledge and agree that 
the Funds in the Account(s) shall not be sub-
ject to any right of offset or lien for or on ac-
count of any indebtedness, obligations or li-
abilities we may now or in the future have 
owing to you. This prohibition does not af-
fect your right to recover funds advanced in 
the form of cash transfers, lines of credit, re-
purchase agreements or other similar liquid-
ity arrangements you make in lieu of liqui-
dating non-cash assets held in the Account(s) 
or in lieu of converting cash held in the Ac-
count(s) to cash in a different currency. 

In addition, you agree that the Account(s) 
may be examined at any reasonable time by 
the director of the Division of Swap Dealer 
and Intermediary Oversight of the CFTC or 
the director of the Division of Clearing and 
Risk of the CFTC, or any successor divisions, 
or such directors’ designees, or an appro-
priate officer, agent or employee of our des-
ignated self-regulatory organization 
(‘‘DSRO’’), [Name of DSRO], and this letter 
constitutes the authorization and direction 
of the undersigned on our behalf to permit 
any such examination to take place without 
further notice to or consent from us. 

You agree to reply promptly and directly 
to any request for confirmation of account 
balances or provision of any other informa-
tion regarding or related to the Account(s) 
from the director of the Division of Swap 
Dealer and Intermediary Oversight of the 
CFTC or the director of the Division of 
Clearing and Risk of the CFTC, or any suc-
cessor divisions, or such directors’ designees, 
or an appropriate officer, agent, or employee 
of [Name of DSRO], acting in its capacity as 
our DSRO, and this letter constitutes the au-
thorization and direction of the undersigned 
on our behalf to release the requested infor-
mation without further notice to or consent 
from us. 

You further acknowledge and agree that, 
pursuant to authorization granted by us to 
you previously or herein, you have provided, 
or will promptly provide following the open-
ing of the Account(s), the director of the Di-
vision of Swap Dealer and Intermediary 
Oversight of the CFTC, or any successor divi-
sion, or such director’s designees, with tech-
nological connectivity, which may include 
provision of hardware, software, and related 
technology and protocol support, to facili-
tate direct, read-only electronic access to 
transaction and account balance information 
for the Account(s). This letter constitutes 
the authorization and direction of the under-
signed on our behalf for you to establish this 
connectivity and access if not previously es-
tablished, without further notice to or con-
sent from us. 

The parties agree that all actions on your 
part to respond to the above information and 
access requests will be made in accordance 
with, and subject to, such usual and cus-
tomary authorization verification and au-
thentication policies and procedures as may 
be employed by you to verify the authority 
of, and authenticate the identity of, the indi-
vidual making any such information or ac-
cess request, in order to provide for the se-
cure transmission and delivery of the re-
quested information or access to the appro-
priate recipient(s). We will not hold you re-
sponsible for acting pursuant to any infor-
mation or access request from the director of 
the Division of Swap Dealer and Inter-
mediary Oversight of the CFTC or the direc-
tor of the Division of Clearing and Risk of 
the CFTC, or any successor divisions, or such 
directors’ designees, or an appropriate offi-
cer, agent, or employee of [Name of DSRO], 
acting in its capacity as our DSRO, upon 
which you have relied after having taken 
measures in accordance with your applicable 
policies and procedures to assure that such 
request was provided to you by an individual 
authorized to make such a request. 

In the event that we become subject to ei-
ther a voluntary or involuntary petition for 
relief under the U.S. Bankruptcy Code, we 
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acknowledge that you will have no obliga-
tion to release the Funds held in the Ac-
count(s), except upon instruction of the 
Trustee in Bankruptcy or pursuant to the 
Order of the respective U.S. Bankruptcy 
Court. 

Notwithstanding anything in the foregoing 
to the contrary, nothing contained herein 
shall be construed as limiting your right to 
assert any right of offset or lien on assets 
that are not Funds maintained in the Ac-
count(s), or to impose such charges against 
us or any proprietary account maintained by 
us with you. Further, it is understood that 
amounts represented by checks, drafts or 
other items shall not be considered to be 
part of the Account(s) until finally collected. 
Accordingly, checks, drafts and other items 
credited to the Account(s) and subsequently 
dishonored or otherwise returned to you or 
reversed, for any reason, and any claims re-
lating thereto, including but not limited to 
claims of alteration or forgery, may be 
charged back to the Account(s), and we shall 
be responsible to you as a general endorser of 
all such items whether or not actually so en-
dorsed. 

You may conclusively presume that any 
withdrawal from the Account(s) and the bal-
ances maintained therein are in conformity 
with the Act and CFTC regulations without 
any further inquiry, provided that, in the or-
dinary course of your business as a deposi-
tory, you have no notice of or actual knowl-
edge of a potential violation by us of any 
provision of the Act or the CFTC regulations 
that relates to the segregation of customer 
funds; and you shall not in any manner not 
expressly agreed to herein be responsible to 
us for ensuring compliance by us with such 
provisions of the Act and CFTC regulations; 
however, the aforementioned presumption 
does not affect any obligation you may oth-
erwise have under the Act or CFTC regula-
tions. 

You may, and are hereby authorized to, 
obey the order, judgment, decree or levy of 
any court of competent jurisdiction or any 
governmental agency with jurisdiction, 
which order, judgment, decree or levy relates 
in whole or in part to the Account(s). In any 
event, you shall not be liable by reason of 
any action or omission to act pursuant to 
any such order, judgment, decree or levy, to 
us or to any other person, firm, association 
or corporation even if thereafter any such 
order, decree, judgment or levy shall be re-
versed, modified, set aside or vacated. 

The terms of this letter agreement shall 
remain binding upon the parties, their suc-
cessors and assigns and, for the avoidance of 
doubt, regardless of a change in the name of 
either party. This letter agreement super-
sedes and replaces any prior agreement be-
tween the parties in connection with the Ac-
count(s), including but not limited to any 
prior acknowledgment letter agreement, to 

the extent that such prior agreement is in-
consistent with the terms hereof. In the 
event of any conflict between this letter 
agreement and any other agreement between 
the parties in connection with the Ac-
count(s), this letter agreement shall govern 
with respect to matters specific to Section 
4d of the Act and the CFTC’s regulations 
thereunder, as amended. 

This letter agreement shall be governed by 
and construed in accordance with the laws of 
[Insert governing law] without regard to the 
principles of choice of law. 

Please acknowledge that you agree to 
abide by the requirements and conditions set 
forth above by signing and returning to us 
the enclosed copy of this letter agreement, 
and that you further agree to provide a copy 
of this fully executed letter agreement di-
rectly to the CFTC (via electronic means in 
a format and manner determined by the 
CFTC) and to [Name of DSRO], acting in its 
capacity as our DSRO. We hereby authorize 
and direct you to provide such copies with-
out further notice to or consent from us, no 
later than three business days after opening 
the Account(s) or revising this letter agree-
ment, as applicable. 
[Name of Futures Commission Merchant] 
By: 
Print Name: 
Title: 
ACKNOWLEDGED AND AGREED: 
[Name of Bank, Trust Company, Derivatives 

Clearing Organization or Futures Commis-
sion Merchant] 

By: 
Print Name: 
Title: 
Contact Information: [Insert phone number 

and email address] 
DATE: 

APPENDIX B TO § 1.20—DERIVATIVES 
CLEARING ORGANIZATION ACKNOWL-
EDGMENT LETTER FOR CFTC REGULA-
TION 1.20 CUSTOMER SEGREGATED AC-
COUNT 

[Date] 

[Name and Address of Bank or Trust Com-
pany] 

We refer to the Segregated Account(s) 
which [Name of Derivatives Clearing Organi-
zation] (‘‘we’’ or ‘‘our’’) have opened or will 
open with [Name of Bank or Trust Company] 
(‘‘you’’ or ‘‘your’’) entitled: 

[Name of Derivatives Clearing Organization] 
Futures Customer Omnibus Account, CFTC 
Regulation 1.20 Customer Segregated Ac-
count under Sections 4d(a) and 4d(b) of the 
Commodity Exchange Act [and, if applica-
ble, ‘‘, Abbreviated as [short title reflected 
in the depository’s electronic system]’’] 

Account Number(s): [ ] 
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(collectively, the ‘‘Account(s)’’). 
You acknowledge that we have opened or 

will open the above-referenced Account(s) for 
the purpose of depositing, as applicable, 
money, securities and other property (collec-
tively the ‘‘Funds’’) of customers who trade 
commodities, options, swaps, and other prod-
ucts, as required by Commodity Futures 
Trading Commission (‘‘CFTC’’) Regulations, 
including Regulation 1.20, as amended; that 
the Funds held by you, hereafter deposited in 
the Account(s) or accruing to the credit of 
the Account(s), will be separately accounted 
for and segregated on your books from our 
own funds and from any other funds or ac-
counts held by us in accordance with the 
provisions of the Commodity Exchange Act, 
as amended (the ‘‘Act’’), and part 1 of the 
CFTC’s regulations, as amended; and that 
the Funds must otherwise be treated in ac-
cordance with the provisions of Section 4d of 
the Act and CFTC regulations thereunder. 

Furthermore, you acknowledge and agree 
that such Funds may not be used by you or 
by us to secure or guarantee any obligations 
that we might owe to you, and they may not 
be used by us to secure or obtain credit from 
you. You further acknowledge and agree that 
the Funds in the Account(s) shall not be sub-
ject to any right of offset or lien for or on ac-
count of any indebtedness, obligations or li-
abilities we may now or in the future have 
owing to you. This prohibition does not af-
fect your right to recover funds advanced in 
the form of cash transfers, lines of credit, re-
purchase agreements or other similar liquid-
ity arrangements you make in lieu of liqui-
dating non-cash assets held in the Account(s) 
or in lieu of converting cash held in the Ac-
count(s) to cash in a different currency. 

You agree to reply promptly and directly 
to any request for confirmation of account 
balances or provision of any other informa-
tion regarding or related to the Account(s) 
from the director of the Division of Clearing 
and Risk of the CFTC or the director of the 
Division of Swap Dealer and Intermediary 
Oversight of the CFTC, or any successor divi-
sions, or such directors’ designees, and this 
letter constitutes the authorization and di-
rection of the undersigned on our behalf to 
release the requested information without 
further notice to or consent from us. 

The parties agree that all actions on your 
part to respond to the above information re-
quests will be made in accordance with, and 
subject to, such usual and customary author-
ization verification and authentication poli-
cies and procedures as may be employed by 
you to verify the authority of, and authen-
ticate the identity of, the individual making 
any such information request, in order to 
provide for the secure transmission and de-
livery of the requested information to the 
appropriate recipient(s). 

We will not hold you responsible for acting 
pursuant to any information request from 

the director of the Division of Clearing and 
Risk of the CFTC or the director of the Divi-
sion of Swap Dealer and Intermediary Over-
sight of the CFTC, or any successor divi-
sions, or such directors’ designees, upon 
which you have relied after having taken 
measures in accordance with your applicable 
policies and procedures to assure that such 
request was provided to you by an individual 
authorized to make such a request. 

In the event that we become subject to ei-
ther a voluntary or involuntary petition for 
relief under the U.S. Bankruptcy Code, we 
acknowledge that you will have no obliga-
tion to release the Funds held in the Ac-
count(s), except upon instruction of the 
Trustee in Bankruptcy or pursuant to the 
Order of the respective U.S. Bankruptcy 
Court. 

Notwithstanding anything in the foregoing 
to the contrary, nothing contained herein 
shall be construed as limiting your right to 
assert any right of offset or lien on assets 
that are not Funds maintained in the Ac-
count(s), or to impose such charges against 
us or any proprietary account maintained by 
us with you. Further, it is understood that 
amounts represented by checks, drafts or 
other items shall not be considered to be 
part of the Account(s) until finally collected. 
Accordingly, checks, drafts and other items 
credited to the Account(s) and subsequently 
dishonored or otherwise returned to you or 
reversed, for any reason, and any claims re-
lating thereto, including but not limited to 
claims of alteration or forgery, may be 
charged back to the Account(s), and we shall 
be responsible to you as a general endorser of 
all such items whether or not actually so en-
dorsed. 

You may conclusively presume that any 
withdrawal from the Account(s) and the bal-
ances maintained therein are in conformity 
with the Act and CFTC regulations without 
any further inquiry, provided that, in the or-
dinary course of your business as a deposi-
tory, you have no notice of or actual knowl-
edge of a potential violation by us of any 
provision of the Act or the CFTC regulations 
that relates to the segregation of customer 
funds; and you shall not in any manner not 
expressly agreed to herein be responsible to 
us for ensuring compliance by us with such 
provisions of the Act and CFTC regulations; 
however, the aforementioned presumption 
does not affect any obligation you may oth-
erwise have under the Act or CFTC regula-
tions. 

You may, and are hereby authorized to, 
obey the order, judgment, decree or levy of 
any court of competent jurisdiction or any 
governmental agency with jurisdiction, 
which order, judgment, decree or levy relates 
in whole or in part to the Account(s). In any 
event, you shall not be liable by reason of 
any action or omission to act pursuant to 
any such order, judgment, decree or levy, to 
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us or to any other person, firm, association 
or corporation even if thereafter any such 
order, decree, judgment or levy shall be re-
versed, modified, set aside or vacated. 

The terms of this letter agreement shall 
remain binding upon the parties, their suc-
cessors and assigns and, for the avoidance of 
doubt, regardless of a change in the name of 
either party. This letter agreement super-
sedes and replaces any prior agreement be-
tween the parties in connection with the Ac-
count(s), including but not limited to any 
prior acknowledgment letter agreement, to 
the extent that such prior agreement is in-
consistent with the terms hereof. In the 
event of any conflict between this letter 
agreement and any other agreement between 
the parties in connection with the Ac-
count(s), this letter agreement shall govern 
with respect to matters specific to Section 
4d of the Act and the CFTC’s regulations 
thereunder, as amended. 

This letter agreement shall be governed by 
and construed in accordance with the laws of 
[Insert governing law] without regard to the 
principles of choice of law. 

Please acknowledge that you agree to 
abide by the requirements and conditions set 
forth above by signing and returning to us 
the enclosed copy of this letter agreement, 
and that you further agree to provide a copy 
of this fully executed letter agreement di-
rectly to the CFTC (via electronic means in 
a format and manner determined by the 
CFTC). We hereby authorize and direct you 
to provide such copy without further notice 
to or consent from us, no later than three 
business days after opening the Account(s) 
or revising this letter agreement, as applica-
ble. 
[Name of Derivatives Clearing Organization] 
By: 
Print Name: 
Title: 
ACKNOWLEDGED AND AGREED: 
[Name of Bank or Trust Company] 
By: 
Print Name: 
Title: 
Contact Information: [Insert phone number 
and email address] 
DATE: 

[78 FR 68627, Nov. 14, 2013, as amended at 79 
FR 26832, May 12, 2014; 81 FR 53267, Aug. 12, 
2016] 

§ 1.21 Care of money and equities ac-
cruing to futures customers. 

All money received directly or indi-
rectly by, and all money and equities 
accruing to, a futures commission mer-
chant from any derivatives clearing or-
ganization or from any clearing mem-

ber or from any member of a contract 
market incident to or resulting from 
any trade, contract or commodity op-
tion made by or through such futures 
commission merchant on behalf of any 
futures customer shall be considered as 
accruing to such futures customer 
within the meaning of the Act and 
these regulations. Such money and eq-
uities shall be treated and dealt with 
as belonging to such futures customer 
in accordance with the provisions of 
the Act and these regulations. Money 
and equities accruing in connection 
with futures customers’ open trades, 
contracts, or commodity options need 
not be separately credited to individual 
accounts but may be treated and dealt 
with as belonging undivided to all fu-
tures customers having open trades, 
contracts, or commodity option posi-
tions which if closed would result in a 
credit to such futures customers. 

[77 FR 66321, Nov. 2, 2012] 

§ 1.22 Use of futures customer funds 
restricted. 

(a) No futures commission merchant 
shall use, or permit the use of, the fu-
tures customer funds of one futures 
customer to purchase, margin, or settle 
the trades, contracts, or commodity 
options of, or to secure or extend the 
credit of, any person other than such 
futures customer. 

(b) Futures customer funds shall not 
be used to carry trades or positions of 
the same futures customer other than 
in contracts for the purchase of sale of 
any commodity for future delivery or 
for options thereon traded through the 
facilities of a designated contract mar-
ket. 

(c)(1) The undermargined amount for 
a futures customer’s account is the 
amount, if any, by which: 

(i) The total amount of collateral re-
quired for that futures customer’s posi-
tions in that account, at the time or 
times referred to in paragraph (c)(2) of 
this section, exceeds 

(ii) The value of the futures customer 
funds for that account, as calculated in 
§ 1.20(i)(2). 

(2) Each futures commission mer-
chant must compute, based on the in-
formation available to the futures 
commission merchant as of the close of 
each business day, 

VerDate Sep<11>2014 19:00 May 10, 2017 Jkt 241057 PO 00000 Frm 00115 Fmt 8010 Sfmt 8010 Q:\17\17V1.TXT 31lp
ow

el
l o

n 
D

S
K

54
D

X
V

N
1O

F
R

 w
ith

 $
$_

JO
B



106 

17 CFR Ch. I (4–1–17 Edition) § 1.22 

(i) The undermargined amounts, 
based on the clearing initial margin 
that will be required to be maintained 
by that futures commission merchant 
for its futures customers, at each de-
rivatives clearing organization of 
which the futures commission mer-
chant is a member, at the point of the 
daily settlement (as described in § 39.14 
of this chapter) that will complete dur-
ing the following business day for each 
such derivatives clearing organization 
less 

(ii) Any debit balances referred to in 
§ 1.20(i)(4) included in such undermar-
gined amounts. 

(3)(i) Prior to the Residual Interest 
Deadline, such futures commission 
merchant must maintain residual in-
terest in segregated funds that is at 
least equal to the computation set 
forth in paragraph (c)(2) of this section. 
Where a futures commission merchant 
is subject to multiple Residual Interest 
Deadlines, prior to each Residual Inter-
est Deadline, such futures commission 
merchant must maintain residual in-
terest in segregated funds that is at 
least equal to the portion of the com-
putation set forth in paragraph (c)(2) of 
this section attributable to the clear-
ing initial margin required by the de-
rivatives clearing organization making 
such settlement. 

(ii) A futures commission merchant 
may reduce the amount of residual in-
terest required in paragraph (c)(3)(i) of 
this section to account for payments 
received from or on behalf of under-
margined futures customers (less the 
sum of any disbursements made to or 
on behalf of such customers) between 
the close of the previous business day 
and the Residual Interest Deadline. 

(4) For purposes of paragraph (c)(2) of 
this section, a futures commission mer-
chant should include, as clearing ini-
tial margin, customer initial margin 
that the futures commission merchant 
will be required to maintain, for that 
futures commission merchant’s futures 
customers, at another futures commis-
sion merchant. 

(5) Residual Interest Deadline defined. 
(i) Except as provided in paragraph 
(c)(5)(ii) of this section, the Residual 
Interest Deadline shall be the time of 
the settlement referenced in paragraph 

(c)(2)(i) or, as appropriate, (c)(4), of this 
section. 

(ii) Starting on November 14, 2014 and 
during the phase-in period described in 
paragraph (c)(5)(iii) of this section, the 
Residual Interest Deadline shall be 6:00 
p.m. Eastern Time on the date of the 
settlement referenced in paragraph 
(c)(2)(i) or, as appropriate, (c)(4), of this 
section. 

(iii)(A) No later than May 16, 2016, 
the staff of the Commission shall com-
plete and publish for public comment a 
report addressing, to the extent infor-
mation is practically available, the 
practicability (for both futures com-
mission merchants and customers) of 
moving that deadline from 6:00 p.m. 
Eastern Time on the date of the settle-
ment referenced in paragraph (c)(2)(i) 
or, as appropriate, (c)(4), of this section 
to the time of that settlement (or to 
some other time of day), including 
whether and on what schedule it would 
be feasible to do so, and the costs and 
benefits of such potential require-
ments. Staff shall, using the Commis-
sion’s Web site, solicit public comment 
and shall conduct a public roundtable 
regarding specific issues to be covered 
by such report. 

(B) Nine months after publication of 
the report required by paragraph 
(c)(5)(iii)(A) of this section, the Com-
mission may (but shall not be required 
to) do either of the following: 

(1) Terminate the phase-in period 
through rulemaking, in which case the 
phase-in period shall end as of a date 
established by a final rule published in 
the FEDERAL REGISTER, which date 
shall be no less than one year after the 
date such rule is published; or 

(2) Determine that it is necessary or 
appropriate in the public interest to 
propose through rulemaking a different 
Residual Interest Deadline. In that 
event, the Commission shall establish, 
if necessary, a phase-in schedule in the 
final rule published in the FEDERAL 
REGISTER. 

(C) If the phase-in schedule has not 
been terminated or revised pursuant to 
paragraph (c)(5)(iii)(B) of this section, 
then the Residual Interest Deadline 
shall remain 6:00 p.m. Eastern Time on 
the date of the settlement referenced 
in paragraph (c)(2)(i) or, as appropriate, 
(c)(4) of this section until such time 
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that the Commission takes further ac-
tion through rulemaking. 

[78 FR 68631, Nov. 14, 2013, as amended at 80 
FR 15509, Mar. 24, 2015] 

§ 1.23 Interest of futures commission 
merchant in segregated futures cus-
tomer funds; additions and with-
drawals. 

(a)(1) The provision in sections 
4d(a)(2) and 4d(b) of the Act and the 
provision in § 1.20 that prohibit the 
commingling of futures customer funds 
with the funds of a futures commission 
merchant, shall not be construed to 
prevent a futures commission mer-
chant from having a residual financial 
interest in the futures customer funds 
segregated as required by the Act and 
the regulations in this part and set 
apart for the benefit of futures cus-
tomers; nor shall such provisions be 
construed to prevent a futures commis-
sion merchant from adding to such seg-
regated futures customer funds such 
amount or amounts of money, from its 
own funds or unencumbered securities 
from its own inventory, of the type set 
forth in § 1.25 of this part, as it may 
deem necessary to ensure any and all 
futures customers’ accounts from be-
coming undersegregated at any time. 

(2) If a futures commission merchant 
discovers at any time that it is holding 
insufficient funds in segregated ac-
counts to meet its obligations under 
§§ 1.20 and 1.22, the futures commission 
merchant shall immediately deposit 
sufficient funds into segregation to 
bring the account into compliance. 

(b) A futures commission merchant 
may not withdraw funds, except with-
drawals that are made to or for the 
benefit of futures customers, from an 
account or accounts holding futures 
customer funds unless the futures com-
mission merchant has prepared the 
daily segregation calculation required 
by § 1.32 as of the close of business on 
the previous business day. A futures 
commission merchant that has com-
pleted its daily segregation calculation 
may make withdrawals, in addition to 
withdrawals that are made to or for 
the benefit of futures customers, to the 
extent of its actual residual financial 
interest in funds held in segregated fu-
tures accounts, adjusted to reflect mar-
ket activity and other events that may 

have decreased the amount of the 
firm’s residual financial interest since 
the close of business on the previous 
business day, including the withdrawal 
of securities held in segregated safe-
keeping accounts held by a bank, trust 
company, derivatives clearing organi-
zation or other futures commission 
merchant. Such withdrawal(s), how-
ever, shall not result in the funds of one 
futures customer being used to pur-
chase, margin or carry the trades, con-
tracts or commodity options, or extend 
the credit of any other futures cus-
tomer or other person. 

(c) Notwithstanding paragraphs (a) 
and (b) of this section, each futures 
commission merchant shall establish a 
targeted residual interest (i.e., excess 
funds) that is in an amount that, when 
maintained as its residual interest in 
the segregated funds accounts, reason-
ably ensures that the futures commis-
sion merchant shall remain in compli-
ance with the segregated funds require-
ments at all times. Each futures com-
mission merchant shall establish poli-
cies and procedures designed to reason-
ably ensure that the futures commis-
sion merchant maintains the targeted 
residual amounts in segregated funds 
at all times. The futures commission 
merchant shall maintain sufficient 
capital and liquidity, and take such 
other appropriate steps as are nec-
essary, to reasonably ensure that such 
amount of targeted residual interest is 
maintained as the futures commission 
merchant’s residual interest in the seg-
regated funds accounts at all times. In 
determining the amount of the tar-
geted residual interest, the futures 
commission merchant shall analyze all 
relevant factors affecting the amounts 
in segregated funds from time to time, 
including without limitation various 
factors, as applicable, relating to the 
nature of the futures commission mer-
chant’s business including, but not lim-
ited to, the composition of the futures 
commission merchant’s customer base, 
the general creditworthiness of the 
customer base, the general trading ac-
tivity of the customers, the types of 
markets and products traded by the 
customers, the proprietary trading of 
the futures commission merchant, the 
general volatility and liquidity of the 
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markets and products traded by cus-
tomers, the futures commission mer-
chant’s own liquidity and capital 
needs, and the historical trends in cus-
tomer segregated fund balances and 
debit balances in customers’ and under-
margined accounts. The analysis and 
calculation of the targeted amount of 
the future commission merchant’s re-
sidual interest must be described in 
writing with the specificity necessary 
to allow the Commission and the fu-
tures commission merchant’s des-
ignated self-regulatory organization to 
duplicate the analysis and calculation 
and test the assumptions made by the 
futures commission merchant. The ade-
quacy of the targeted residual interest 
and the process for establishing the 
targeted residual interest must be reas-
sessed periodically by the futures com-
mission merchant and revised as nec-
essary. 

(d) Notwithstanding any other para-
graph of this section, a futures com-
mission merchant may not withdraw 
funds, in a single transaction or a se-
ries of transactions, that are not made 
to or for the benefit of futures cus-
tomers from futures accounts if such 
withdrawal(s) would exceed 25 percent 
of the futures commission merchant’s 
residual interest in such accounts as 
reported on the daily segregation cal-
culation required by § 1.32 and com-
puted as of the close of business on the 
previous business day, unless: 

(1) The futures commission mer-
chant’s chief executive officer, chief fi-
nance officer or other senior official 
that is listed as a principal of the fu-
tures commission merchant on its 
Form 7–R and is knowledgeable about 
the futures commission merchant’s fi-
nancial requirements and financial po-
sition pre-approves in writing the with-
drawal, or series of withdrawals; 

(2) The futures commission merchant 
files written notice of the withdrawal 
or series of withdrawals, with the Com-
mission and with its designated self- 
regulatory organization immediately 
after the chief executive officer, chief 
finance officer or other senior official 
as described in paragraph (d)(1) of this 
section pre-approves the withdrawal or 
series of withdrawals. The written no-
tice must: 

(i) Be signed by the chief executive 
officer, chief finance officer or other 
senior official as described in para-
graph (d)(1) of this section that pre-ap-
proved the withdrawal, and give notice 
that the futures commission merchant 
has withdrawn or intends to withdraw 
more than 25 percent of its residual in-
terest in segregated accounts holding 
futures customer funds; 

(ii) Include a description of the rea-
sons for the withdrawal or series of 
withdrawals; 

(iii) List the amount of funds pro-
vided to each recipient and each recipi-
ent’s name; 

(iv) Include the current estimate of 
the amount of the futures commission 
merchant’s residual interest in the fu-
tures accounts after the withdrawal; 

(v) Contain a representation by the 
chief executive officer, chief finance of-
ficer or other senior official as de-
scribed in paragraph (d)(1) of this sec-
tion that pre-approved the withdrawal, 
or series of withdrawals, that, after due 
diligence, to such person’s knowledge 
and reasonable belief, the futures com-
mission merchant remains in compli-
ance with the segregation require-
ments after the withdrawal. The chief 
executive officer, chief finance officer 
or other senior official as described in 
paragraph (d)(1) of this section must 
consider the daily segregation calcula-
tion as of the close of business on the 
previous business day and any other 
factors that may cause a material 
change in the futures commission mer-
chant’s residual interest since the close 
of business the previous business day, 
including known unsecured futures 
customer debits or deficits, current day 
market activity and any other with-
drawals made from the futures ac-
counts; and 

(vi) Any such written notice filed 
with the Commission must be filed via 
electronic transmission using a form of 
user authentication assigned in accord-
ance with procedures established by or 
approved by the Commission, and oth-
erwise in accordance with instruction 
issued by or approved by the Commis-
sion. Any such electronic submission 
must clearly indicate the registrant on 
whose behalf such filing is made and 
the use of such user authentication in 
submitting such filing will constitute 
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and become a substitute for the man-
ual signature of the authorized signer. 
Any written notice filed must be fol-
lowed up with direct communication to 
the Regional office of the Commission 
that has supervisory authority over the 
futures commission merchant whereby 
the Commission acknowledges receipt 
of the notice; and 

(3) After making a withdrawal requir-
ing the approval and notice required in 
paragraphs (d)(1) and (2) of this section, 
and before the completion of its next 
daily segregated funds calculation, no 
futures commission merchant may 
make any further withdrawals from ac-
counts holding futures customer funds, 
except to or for the benefit of futures 
customers, without, for each with-
drawal, obtaining the approval re-
quired under paragraph (d)(1) of this 
section and filing a written notice in 
the manner specified under paragraph 
(d)(2) of this section with the Commis-
sion and its designated self-regulatory 
organization signed by the chief execu-
tive officer, chief finance officer, or 
other senior official. The written no-
tice must: 

(i) List the amount of funds provided 
to each recipient and each recipient’s 
name; 

(ii) Disclose the reason for each with-
drawal; 

(iii) Confirm that the chief executive 
officer, chief finance officer, or other 
senior official (and identify of the per-
son if different from the person who 
signed the notice) pre-approved the 
withdrawal in writing; 

(iv) Disclose the current estimate of 
the futures commission merchant’s re-
maining total residual interest in the 
segregated accounts holding futures 
customer funds after the withdrawal; 
and 

(v) Include a representation that, 
after due diligence, to the best of the 
notice signatory’s knowledge and rea-
sonable belief the futures commission 
merchant remains in compliance with 
the segregation requirements after the 
withdrawal. 

(e) If a futures commission merchant 
withdraws funds from futures accounts 
that are not made to or for the benefit 
of futures customers, and the with-
drawal causes the futures commission 
merchant to not hold sufficient funds 

in the futures accounts to meet its tar-
geted residual interest, as required to 
be computed under § 1.11, the futures 
commission merchant should deposit 
its own funds into the futures accounts 
to restore the account balance to the 
targeted residual interest amount by 
the close of business on the next busi-
ness day, or, if appropriate, revise the 
futures commission merchant’s tar-
geted amount of residual interest pur-
suant to the policies and procedures re-
quired by § 1.11. Notwithstanding the 
foregoing, if a the futures commission 
merchant’s residual interest in cus-
tomer accounts is less than the amount 
required by § 1.22 at any particular 
point in time, the futures commission 
merchant must immediately restore 
the residual interest to exceed the sum 
of such amounts. Any proprietary 
funds deposited in the futures accounts 
must be unencumbered and otherwise 
compliant with § 1.25, as applicable. 

[78 FR 68632, Nov. 14, 2013, as amended at 79 
FR 44126, July 30, 2014] 

§ 1.24 Segregated funds; exclusions 
therefrom. 

Money held in a segregated account 
by a futures commission merchant 
shall not include: (a) Money invested in 
obligations or stocks of any derivatives 
clearing organization or in member-
ships in or obligations of any contract 
market; or 

(b) Money held by any derivatives 
clearing organization which it may use 
for any purpose other than to purchase, 
margin, guarantee, secure, transfer, ad-
just, or settle the contracts, trades, or 
commodity options of the futures cus-
tomers of such futures commission 
merchant. 

[77 FR 66322, Nov. 2, 2012] 

§ 1.25 Investment of customer funds. 
(a) Permitted investments. (1) Subject 

to the terms and conditions set forth in 
this section, a futures commission mer-
chant or a derivatives clearing organi-
zation may invest customer money in 
the following instruments (permitted 
investments): 

(i) Obligations of the United States 
and obligations fully guaranteed as to 
principal and interest by the United 
States (U.S. government securities); 
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(ii) General obligations of any State 
or of any political subdivision thereof 
(municipal securities); 

(iii) Obligations of any United States 
government corporation or enterprise 
sponsored by the United States govern-
ment (U.S. agency obligations); 

(iv) Certificates of deposit issued by a 
bank (certificates of deposit) as defined 
in section 3(a)(6) of the Securities Ex-
change Act of 1934, or a domestic 
branch of a foreign bank that carries 
deposits insured by the Federal Deposit 
Insurance Corporation; 

(v) Commercial paper fully guaran-
teed as to principal and interest by the 
United States under the Temporary Li-
quidity Guarantee Program as admin-
istered by the Federal Deposit Insur-
ance Corporation (commercial paper); 

(vi) Corporate notes or bonds fully 
guaranteed as to principal and interest 
by the United States under the Tem-
porary Liquidity Guarantee Program 
as administered by the Federal Deposit 
Insurance Corporation (corporate notes 
or bonds); and 

(vii) Interests in money market mu-
tual funds. 

(2)(i) In addition, a futures commis-
sion merchant or derivatives clearing 
organization may buy and sell the per-
mitted investments listed in para-
graphs (a)(1)(i) through (vii) of this sec-
tion pursuant to agreements for resale 
or repurchase of the instruments, in 
accordance with the provisions of para-
graph (d) of this section. 

(ii) A futures commission merchant 
or a derivatives clearing organization 
may sell securities deposited by cus-
tomers as margin pursuant to agree-
ments to repurchase subject to the fol-
lowing: 

(A) Securities subject to such repur-
chase agreements must be ‘‘highly liq-
uid’’ as defined in paragraph (b)(1) of 
this section. 

(B) Securities subject to such repur-
chase agreements must not be ‘‘spe-
cifically identifiable property’’ as de-
fined in § 190.01(kk) of this chapter. 

(C) The terms and conditions of such 
an agreement to repurchase must be in 
accordance with the provisions of para-
graph (d) of this section. 

(D) Upon the default by a 
counterparty to a repurchase agree-
ment, the futures commission mer-

chant or derivatives clearing organiza-
tion shall act promptly to ensure that 
the default does not result in any di-
rect or indirect cost or expense to the 
customer. 

(3) Obligations issued by the Federal 
National Mortgage Association or the 
Federal Home Loan Mortgage Associa-
tion are permitted while these entities 
operate under the conservatorship or 
receivership of the Federal Housing Fi-
nance Authority with capital support 
from the United States. 

(b) General terms and conditions. A fu-
tures commission merchant or a de-
rivatives clearing organization is re-
quired to manage the permitted invest-
ments consistent with the objectives of 
preserving principal and maintaining 
liquidity and according to the fol-
lowing specific requirements: 

(1) Liquidity. Investments must be 
‘‘highly liquid’’ such that they have 
the ability to be converted into cash 
within one business day without mate-
rial discount in value. 

(2) Restrictions on instrument features. 
(i) With the exception of money mar-
ket mutual funds, no permitted invest-
ment may contain an embedded deriva-
tive of any kind, except as follows: 

(A) The issuer of an instrument oth-
erwise permitted by this section may 
have an option to call, in whole or in 
part, at par, the principal amount of 
the instrument before its stated matu-
rity date; or 

(B) An instrument that meets the re-
quirements of paragraph (b)(2)(iv) of 
this section may provide for a cap, 
floor, or collar on the interest paid; 
provided, however, that the terms of 
such instrument obligate the issuer to 
repay the principal amount of the in-
strument at not less than par value 
upon maturity. 

(ii) No instrument may contain inter-
est-only payment features. 

(iii) No instrument may provide pay-
ments linked to a commodity, cur-
rency, reference instrument, index, or 
benchmark except as provided in para-
graph (b)(2)(iv) of this section, and it 
may not otherwise constitute a deriva-
tive instrument. 

(iv)(A) Adjustable rate securities are 
permitted, subject to the following re-
quirements: 
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(1) The interest payments on variable 
rate securities must correlate closely 
and on an unleveraged basis to a bench-
mark of either the Federal Funds tar-
get or effective rate, the prime rate, 
the three-month Treasury Bill rate, 
the one-month or three-month LIBOR 
rate, or the interest rate of any fixed 
rate instrument that is a permitted in-
vestment listed in paragraph (a)(1) of 
this section; 

(2) The interest payment, in any pe-
riod, on floating rate securities must 
be determined solely by reference, on 
an unleveraged basis, to a benchmark 
of either the Federal Funds target or 
effective rate, the prime rate, the 
three-month Treasury Bill rate, the 
one-month or three-month LIBOR rate, 
or the interest rate of any fixed rate 
instrument that is a permitted invest-
ment listed in paragraph (a)(1) of this 
section; 

(3) Benchmark rates must be ex-
pressed in the same currency as the ad-
justable rate securities that reference 
them; and 

(4) No interest payment on an adjust-
able rate security, in any period, can 
be a negative amount. 

(B) For purposes of this paragraph, 
the following definitions shall apply: 

(1) The term adjustable rate security 
means, a floating rate security, a vari-
able rate security, or both. 

(2) The term floating rate security 
means a security, the terms of which 
provide for the adjustment of its inter-
est rate whenever a specified interest 
rate changes and that, at any time 
until the final maturity of the instru-
ment or the period remaining until the 
principal amount can be recovered 
through demand, can reasonably be ex-
pected to have market value that ap-
proximates its amortized cost. 

(3) The term variable rate security 
means a security, the terms of which 
provide for the adjustment of its inter-
est rate on set dates (such as the last 
day of a month or calendar quarter) 
and that, upon each adjustment until 
the final maturity of the instrument or 
the period remaining until the prin-
cipal amount can be recovered through 
demand, can reasonably be expected to 
have a market value that approximates 
its amortized cost. 

(v) Certificates of deposit must be re-
deemable at the issuing bank within 
one business day, with any penalty for 
early withdrawal limited to any ac-
crued interest earned according to its 
written terms. 

(vi) Commercial paper and corporate 
notes or bonds must meet the following 
criteria: 

(A) The size of the issuance must be 
greater than $1 billion; 

(B) The instrument must be denomi-
nated in U.S. dollars; and 

(C) The instrument must be fully 
guaranteed as to principal and interest 
by the United States for its entire 
term. 

(3) Concentration—(i) Asset-based con-
centration limits for direct investments. 
(A) Investments in U.S. government se-
curities shall not be subject to a con-
centration limit. 

(B) Investments in U.S. agency obli-
gations may not exceed 50 percent of 
the total assets held in segregation by 
the futures commission merchant or 
derivatives clearing organization. 

(C) Investments in each of commer-
cial paper, corporate notes or bonds 
and certificates of deposit may not ex-
ceed 25 percent of the total assets held 
in segregation by the futures commis-
sion merchant or derivatives clearing 
organization. 

(D) Investments in municipal securi-
ties may not exceed 10 percent of the 
total assets held in segregation by the 
futures commission merchant or de-
rivatives clearing organization. 

(E) Subject to paragraph (b)(3)(i)(G) 
of this section, investments in money 
market mutual funds comprising only 
U.S. government securities shall not be 
subject to a concentration limit. 

(F) Subject to paragraph (b)(3)(i)(G) 
of this section, investments in money 
market mutual funds, other than those 
described in paragraph (b)(3)(i)(E) of 
this section, may not exceed 50 percent 
of the total assets held in segregation 
by the futures commission merchant or 
derivatives clearing organization. 

(G) Investments in money market 
mutual funds comprising less than $1 
billion in assets and/or which have a 
management company comprising less 
than $25 billion in assets, may not ex-
ceed 10 percent of the total assets held 
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in segregation by the futures commis-
sion merchant or derivatives clearing 
organization. 

(ii) Issuer-based concentration limits for 
direct investments. (A) Securities of any 
single issuer of U.S. agency obligations 
held by a futures commission merchant 
or derivatives clearing organization 
may not exceed 25 percent of total as-
sets held in segregation by the futures 
commission merchant or derivatives 
clearing organization. 

(B) Securities of any single issuer of 
municipal securities, certificates of de-
posit, commercial paper, or corporate 
notes or bonds held by a futures com-
mission merchant or derivatives clear-
ing organization may not exceed 5 per-
cent of total assets held in segregation 
by the futures commission merchant or 
derivatives clearing organization. 

(C) Interests in any single family of 
money market mutual funds described 
in paragraph (b)(3)(i)(F) of this section 
may not exceed 25 percent of total as-
sets held in segregation by the futures 
commission merchant or derivatives 
clearing organization. 

(D) Interests in any individual money 
market mutual fund described in para-
graph (b)(3)(i)(F) of this section may 
not exceed 10 percent of total assets 
held in segregation by the futures com-
mission merchant or derivatives clear-
ing organization. 

(E) For purposes of determining com-
pliance with the issuer-based con-
centration limits set forth in this sec-
tion, securities issued by entities that 
are affiliated, as defined in paragraph 
(b)(5) of this section, shall be aggre-
gated and deemed the securities of a 
single issuer. An interest in a per-
mitted money market mutual fund is 
not deemed to be a security issued by 
its sponsoring entity. 

(iii) Concentration limits for agreements 
to repurchase—(A) Repurchase agree-
ments. For purposes of determining 
compliance with the asset-based and 
issuer-based concentration limits set 
forth in this section, securities sold by 
a futures commission merchant or de-
rivatives clearing organization subject 
to agreements to repurchase shall be 
combined with securities held by the 
futures commission merchant or de-
rivatives clearing organization as di-
rect investments. 

(B) Reverse repurchase agreements. For 
purposes of determining compliance 
with the asset-based and issuer-based 
concentration limits set forth in this 
section, securities purchased by a fu-
tures commission merchant or deriva-
tives clearing organization subject to 
agreements to resell shall be combined 
with securities held by the futures 
commission merchant or derivatives 
clearing organization as direct invest-
ments. 

(iv) Treatment of customer-owned secu-
rities. For purposes of determining com-
pliance with the asset-based and issuer- 
based concentration limits set forth in 
this section, securities owned by the 
customers of a futures commission 
merchant and posted as margin collat-
eral are not included in total assets 
held in segregation by the futures com-
mission merchant, and securities post-
ed by a futures commission merchant 
with a derivatives clearing organiza-
tion are not included in total assets 
held in segregation by the derivatives 
clearing organization. 

(v) Counterparty concentration limits. 
Securities purchased by a futures com-
mission merchant or derivatives clear-
ing organization from a single 
counterparty, or from one or more 
counterparties under common owner-
ship or control, subject to an agree-
ment to resell the securities to the 
counterparty or counterparties, shall 
not exceed 25 percent of total assets 
held in segregation or under § 30.7 of 
this chapter by the futures commission 
merchant or derivatives clearing orga-
nization. 

(4) Time-to-maturity. (i) Except for in-
vestments in money market mutual 
funds, the dollar-weighted average of 
the time-to-maturity of the portfolio, 
as that average is computed pursuant 
to § 270.2a–7 of this title, may not ex-
ceed 24 months. 

(ii) For purposes of determining the 
time-to-maturity of the portfolio, an 
instrument that is set forth in para-
graphs (a)(1)(i) through (vii) of this sec-
tion may be treated as having a one- 
day time-to-maturity if the following 
terms and conditions are satisfied: 

(A) The instrument is deposited sole-
ly on an overnight basis with a deriva-
tives clearing organization pursuant to 
the terms and conditions of a collateral 
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management program that has become 
effective in accordance with § 39.4 of 
this chapter; 

(B) The instrument is one that the 
futures commission merchant owns or 
has an unqualified right to pledge, is 
not subject to any lien, and is depos-
ited by the futures commission mer-
chant into a segregated account at a 
derivatives clearing organization; 

(C) The derivatives clearing organiza-
tion prices the instrument each day 
based on the current mark-to-market 
value; and 

(D) The derivatives clearing organi-
zation reduces the assigned value of 
the instrument each day by a haircut 
of at least 2 percent. 

(5) Investments in instruments issued by 
affiliates. (i) A futures commission mer-
chant shall not invest customer funds 
in obligations of an entity affiliated 
with the futures commission merchant, 
and a derivatives clearing organization 
shall not invest customer funds in obli-
gations of an entity affiliated with the 
derivatives clearing organization. An 
affiliate includes parent companies, in-
cluding all entities through the ulti-
mate holding company, subsidiaries to 
the lowest level, and companies under 
common ownership of such parent com-
pany or affiliates. 

(ii) A futures commission merchant 
or derivatives clearing organization 
may invest customer funds in a fund 
affiliated with that futures commission 
merchant or derivatives clearing orga-
nization. 

(c) Money market mutual funds. The 
following provisions will apply to the 
investment of customer funds in money 
market mutual funds (the fund). 

(1) The fund must be an investment 
company that is registered under the 
Investment Company Act of 1940 with 
the Securities and Exchange Commis-
sion and that holds itself out to inves-
tors as a money market fund, in ac-
cordance with § 270.2a–7 of this title. 

(2) The fund must be sponsored by a 
federally-regulated financial institu-
tion, a bank as defined in section 
3(a)(6) of the Securities Exchange Act 
of 1934, an investment adviser reg-
istered under the Investment Advisers 
Act of 1940, or a domestic branch of a 
foreign bank insured by the Federal 
Deposit Insurance Corporation. 

(3) A futures commission merchant 
or derivatives clearing organization 
shall maintain the confirmation relat-
ing to the purchase in its records in ac-
cordance with § 1.31 and note the own-
ership of fund shares (by book-entry or 
otherwise) in a custody account of the 
futures commission merchant or de-
rivatives clearing organization in ac-
cordance with § 1.26. The futures com-
mission merchant or the derivatives 
clearing organization shall obtain the 
acknowledgment letter required by 
§ 1.26 from an entity that has substan-
tial control over the fund shares pur-
chased with customer funds and has 
the knowledge and authority to facili-
tate redemption and payment or trans-
fer of the customer funds. Such entity 
may include the fund sponsor or depos-
itory acting as custodian for fund 
shares. 

(4) The net asset value of the fund 
must be computed by 9 a.m. of the 
business day following each business 
day and made available to the futures 
commission merchant or derivatives 
clearing organization by that time. 

(5)(i) General requirement for re-
demption of interests. A fund shall be 
legally obligated to redeem an interest 
and to make payment in satisfaction 
thereof by the business day following a 
redemption request, and the futures 
commission merchant or derivatives 
clearing organization shall retain doc-
umentation demonstrating compliance 
with this requirement. 

(ii) Exception. A fund may provide 
for the postponement of redemption 
and payment due to any of the fol-
lowing circumstances: 

(A) For any period during which 
there is a non-routine closure of the 
Fedwire or applicable Federal Reserve 
Banks; 

(B) For any period: 
(1) During which the New York Stock 

Exchange is closed other than cus-
tomary week-end and holiday closings; 
or 

(2) During which trading on the New 
York Stock Exchange is restricted; 

(C) For any period during which an 
emergency exists as a result of which: 

(1) Disposal by the company of secu-
rities owned by it is not reasonably 
practicable; or 
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(2) It is not reasonably practicable 
for such company fairly to determine 
the value of its net assets; 

(D) For any period as the Securities 
and Exchange Commission may by 
order permit for the protection of secu-
rity holders of the company; 

(E) For any period during which the 
Securities and Exchange Commission 
has, by rule or regulation, deemed 
that: 

(1) Trading shall be restricted; or 
(2) An emergency exists; or 
(F) For any period during which each 

of the conditions of § 270.22e–3(a)(1) 
through (3) of this title are met. 

(6) The agreement pursuant to which 
the futures commission merchant or 
derivatives clearing organization has 
acquired and is holding its interest in a 
fund must contain no provision that 
would prevent the pledging or transfer-
ring of shares. 

(7) The appendix to this section sets 
forth language that will satisfy the re-
quirements of paragraph (c)(5) of this 
section. 

(d) Repurchase and reverse repurchase 
agreements. A futures commission mer-
chant or derivatives clearing organiza-
tion may buy and sell the permitted in-
vestments listed in paragraphs (a)(1)(i) 
through (vii) of this section pursuant 
to agreements for resale or repurchase 
of the securities (agreements to repur-
chase or resell), provided the agree-
ments to repurchase or resell conform 
to the following requirements: 

(1) The securities are specifically 
identified by coupon rate, par amount, 
market value, maturity date, and 
CUSIP or ISIN number. 

(2) Permitted counterparties are lim-
ited to a bank as defined in section 
3(a)(6) of the Securities Exchange Act 
of 1934, a domestic branch of a foreign 
bank insured by the Federal Deposit 
Insurance Corporation, a securities 
broker or dealer, or a government secu-
rities broker or government securities 
dealer registered with the Securities 
and Exchange Commission or which 
has filed notice pursuant to section 
15C(a) of the Government Securities 
Act of 1986. 

(3) A futures commission merchant 
or derivatives clearing organization 
shall not enter into an agreement to 
repurchase or resell with a 

counterparty that is an affiliate of the 
futures commission merchant or de-
rivatives clearing organization, respec-
tively. An affiliate includes parent 
companies, including all entities 
through the ultimate holding company, 
subsidiaries to the lowest level, and 
companies under common ownership of 
such parent company or affiliates. 

(4) The transaction is executed in 
compliance with the concentration 
limit requirements applicable to the 
securities transferred to the customer 
segregated custodial account in con-
nection with the agreements to repur-
chase referred to in paragraphs 
(b)(3)(iii)(A) and (B) of this section. 

(5) The transaction is made pursuant 
to a written agreement signed by the 
parties to the agreement, which is con-
sistent with the conditions set forth in 
paragraphs (d)(1) through (13) of this 
section and which states that the par-
ties thereto intend the transaction to 
be treated as a purchase and sale of se-
curities. 

(6) The term of the agreement is no 
more than one business day, or reversal 
of the transaction is possible on de-
mand. 

(7) Securities transferred to the fu-
tures commission merchant or deriva-
tives clearing organization under the 
agreement are held in a safekeeping ac-
count with a bank as referred to in 
paragraph (d)(2) of this section, a Fed-
eral Reserve Bank, a derivatives clear-
ing organization, or the Depository 
Trust Company in an account that 
complies with the requirements of 
§ 1.26. 

(8) The futures commission merchant 
or the derivatives clearing organiza-
tion may not use securities received 
under the agreement in another similar 
transaction and may not otherwise hy-
pothecate or pledge such securities, ex-
cept securities may be pledged on be-
half of customers at another futures 
commission merchant or derivatives 
clearing organization. Substitution of 
securities is allowed, provided, however, 
that: 

(i) The qualifying securities being 
substituted and original securities are 
specifically identified by date of substi-
tution, market values substituted, cou-
pon rates, par amounts, maturity dates 
and CUSIP or ISIN numbers; 
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(ii) Substitution is made on a ‘‘deliv-
ery versus delivery’’ basis; and 

(iii) The market value of the sub-
stituted securities is at least equal to 
that of the original securities. 

(9) The transfer of securities to the 
customer segregated custodial account 
is made on a delivery versus payment 
basis in immediately available funds. 
The transfer of funds to the customer 
segregated cash account is made on a 
payment versus delivery basis. The 
transfer is not recognized as accom-
plished until the funds and/or securi-
ties are actually received by the custo-
dian of the futures commission mer-
chant’s or derivatives clearing organi-
zation’s customer funds or securities 
purchased on behalf of customers. The 
transfer or credit of securities covered 
by the agreement to the futures com-
mission merchant’s or derivatives 
clearing organization’s customer seg-
regated custodial account is made si-
multaneously with the disbursement of 
funds from the futures commission 
merchant’s or derivatives clearing or-
ganization’s customer segregated cash 
account at the custodian bank. On the 
sale or resale of securities, the futures 
commission merchant’s or derivatives 
clearing organization’s customer seg-
regated cash account at the custodian 
bank must receive same-day funds 
credited to such segregated account si-
multaneously with the delivery or 
transfer of securities from the cus-
tomer segregated custodial account. 

(10) A written confirmation to the fu-
tures commission merchant or deriva-
tives clearing organization specifying 
the terms of the agreement and a safe-
keeping receipt are issued immediately 
upon entering into the transaction and 
a confirmation to the futures commis-
sion merchant or derivatives clearing 
organization is issued once the trans-
action is reversed. 

(11) The transactions effecting the 
agreement are recorded in the record 
required to be maintained under § 1.27 
of investments of customer funds, and 
the securities subject to such trans-
actions are specifically identified in 
such record as described in paragraph 
(d)(1) of this section and further identi-
fied in such record as being subject to 
repurchase and reverse repurchase 
agreements. 

(12) An actual transfer of securities 
to the customer segregated custodial 
account by book entry is made con-
sistent with Federal or State commer-
cial law, as applicable. At all times, se-
curities received subject to an agree-
ment are reflected as ‘‘customer prop-
erty.’’ 

(13) The agreement makes clear that, 
in the event of the bankruptcy of the 
futures commission merchant or de-
rivatives clearing organization, any se-
curities purchased with customer funds 
that are subject to an agreement may 
be immediately transferred. The agree-
ment also makes clear that, in the 
event of a futures commission mer-
chant or derivatives clearing organiza-
tion bankruptcy, the counterparty has 
no right to compel liquidation of secu-
rities subject to an agreement or to 
make a priority claim for the dif-
ference between current market value 
of the securities and the price agreed 
upon for resale of the securities to the 
counterparty, if the former exceeds the 
latter. 

(e) Deposit of firm-owned securities into 
segregation. A futures commission mer-
chant may deposit unencumbered secu-
rities of the type specified in this sec-
tion, which it owns for its own account, 
into a customer account. A futures 
commission merchant must include 
such securities, transfers of securities, 
and disposition of proceeds from the 
sale or maturity of such securities in 
the record of investments required to 
be maintained by § 1.27. All such securi-
ties may be segregated in safekeeping 
only with a bank, trust company, de-
rivatives clearing organization, or 
other registered futures commission 
merchant in accordance with the provi-
sions of § 1.20 part. For purposes of this 
section and §§ 1.27, 1.28, 1.29, and 1.32, 
securities of the type specified by this 
section that are owned by the futures 
commission merchant and deposited 
into a customer account shall be con-
sidered customer funds until such in-
vestments are withdrawn from segrega-
tion in accordance with the provisions 
of § 1.23. Investments permitted by § 1.25 
that are owned by the futures commis-
sion merchant and deposited into a fu-
tures customer account pursuant to 
§ 1.26 shall be considered futures cus-
tomer funds until such investments are 
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withdrawn from segregation in accord-
ance with § 1.23. Investments permitted 
by § 1.25 that are owned by the futures 
commission merchant and deposited 
into a Cleared Swaps Customer Ac-
count, as defined in § 22.1 of this chap-
ter, shall be considered Cleared Swaps 
Customer Collateral, as defined in § 22.1 
of this chapter, until such investments 
are withdrawn from segregation in ac-
cordance with § 22.17 of this chapter. 

APPENDIX TO § 1.25—MONEY MARKET MUTUAL 
FUND PROSPECTUS PROVISIONS ACCEPTABLE 
FOR COMPLIANCE WITH SECTION 1.25(c)(5) 

Upon receipt of a proper redemption re-
quest submitted in a timely manner and oth-
erwise in accordance with the redemption 
procedures set forth in this prospectus, the 
[Name of Fund] will redeem the requested 
shares and make a payment to you in satis-
faction thereof no later than the business 
day following the redemption request. The 
[Name of Fund] may postpone and/or suspend 
redemption and payment beyond one busi-
ness day only as follows: 

a. For any period during which there is a 
non-routine closure of the Fedwire or appli-
cable Federal Reserve Banks; 

b. For any period (1) during which the New 
York Stock Exchange is closed other than 
customary week-end and holiday closings or 
(2) during which trading on the New York 
Stock Exchange is restricted; 

c. For any period during which an emer-
gency exists as a result of which (1) disposal 
of securities owned by the [Name of Fund] is 
not reasonably practicable or (2) it is not 
reasonably practicable for the [Name of 
Fund] to fairly determine the net asset value 
of shares of the [Name of Fund]; 

d. For any period during which the Securi-
ties and Exchange Commission has, by rule 
or regulation, deemed that (1) trading shall 
be restricted or (2) an emergency exists; 

e. For any period that the Securities and 
Exchange Commission, may by order permit 
for your protection; or 

f. For any period during which the [Name 
of Fund,] as part of a necessary liquidation 
of the fund, has properly postponed and/or 
suspended redemption of shares and payment 
in accordance with federal securities laws. 

[76 FR 78798, Dec. 19, 2011, as amended at 77 
FR 66322, Nov. 2, 2012; 78 FR 68633, Nov. 14, 
2013] 

§ 1.26 Deposit of instruments pur-
chased with futures customer 
funds. 

(a) Each futures commission mer-
chant who invests futures customer 
funds in instruments described in § 1.25, 
except for investments in money mar-

ket mutual funds, shall separately ac-
count for such instruments as futures 
customer funds and segregate such in-
struments as funds belonging to such 
futures customers in accordance with 
the requirements of § 1.20. Each deriva-
tives clearing organization which in-
vests money belonging or accruing to 
futures customers of its clearing mem-
bers in instruments described in § 1.25, 
except for investments in money mar-
ket mutual funds, shall separately ac-
count for such instruments as cus-
tomer funds and segregate such instru-
ments as customer funds belonging to 
such futures customers in accordance 
with § 1.20. 

(b) Each futures commission mer-
chant or derivatives clearing organiza-
tion which invests futures customer 
funds in money market mutual funds, 
as permitted by § 1.25, shall separately 
account for such funds and segregate 
such funds as belonging to such futures 
customers. Such funds shall be depos-
ited under an account name that clear-
ly shows that they belong to futures 
customers and are segregated as re-
quired by sections 4d(a) and 4d(b) of the 
Act and by this part. Each futures 
commission merchant or derivatives 
clearing organization, upon opening 
such an account, shall obtain and 
maintain readily accessible in its files 
in accordance with § 1.31, for as long as 
the account remains open, and there-
after for the period provided in § 1.31, a 
written acknowledgment and shall file 
such acknowledgment in accordance 
with the requirements of § 1.20. In the 
event such funds are held directly with 
the money market mutual fund or its 
affiliate, the written acknowledgment 
shall be in the form as set out in ap-
pendix A or B to this section. In the 
event such funds are held with a depos-
itory, the written acknowledgment 
shall be in the form as set out in ap-
pendix A or B to § 1.20. In either case, 
the written acknowledgment shall be 
obtained, provided to the Commission 
and designated self-regulatory organi-
zations, and retained as required under 
§ 1.20. 
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APPENDIX A TO § 1.26—FUTURES COMMISSION 
MERCHANT ACKNOWLEDGMENT LETTER FOR 
CFTC REGULATION 1.26 CUSTOMER SEG-
REGATED MONEY MARKET MUTUAL FUND AC-
COUNT 

[Date] 
[Name and Address of Money Market Mutual 

Fund] 
We propose to invest funds held by [Name 

of Futures Commission Merchant] (‘‘we’’ or 
‘‘our’’) on behalf of our customers in shares 
of [Name of Money Market Mutual Fund] 
(‘‘you’’ or ‘‘your’’) under account(s) entitled 
(or shares issued to): 
[Name of Futures Commission Merchant] [if 

applicable, add ‘‘FCM Customer Omnibus 
Account’’] CFTC Regulation 1.26 Customer 
Segregated Money Market Mutual Fund 
Account under Sections 4d(a) and 4d(b) of 
the Commodity Exchange Act [and, if ap-
plicable, ‘‘, Abbreviated as [short title re-
flected in the depository’s electronic sys-
tem]’’] 

Account Number(s): [ ] 
(collectively, the ‘‘Account(s)’’). 

You acknowledge that we are holding these 
funds, including any shares issued and 
amounts accruing in connection therewith 
(collectively, the ‘‘Shares’’), for the benefit 
of customers who trade commodities, op-
tions, swaps and other products (‘‘Com-
modity Customers’’), as required by Com-
modity Futures Trading Commission 
(‘‘CFTC’’) Regulation 1.26, as amended; that 
the Shares held by you, hereafter deposited 
in the Account(s) or accruing to the credit of 
the Account(s), will be separately accounted 
for and segregated on your books from our 
own funds and from any other funds or ac-
counts held by us in accordance with the 
provisions of the Commodity Exchange Act, 
as amended (the ‘‘Act’’), and part 1 of the 
CFTC’s regulations, as amended; and that 
the Shares must otherwise be treated in ac-
cordance with the provisions of Section 4d of 
the Act and CFTC regulations thereunder. 

Furthermore, you acknowledge and agree 
that such Shares may not be used by you or 
by us to secure or guarantee any obligations 
that we might owe to you, and they may not 
be used by us to secure or obtain credit from 
you. You further acknowledge and agree that 
the Shares in the Account(s) shall not be 
subject to any right of offset or lien for or on 
account of any indebtedness, obligations or 
liabilities we may now or in the future have 
owing to you. 

In addition, you agree that the Account(s) 
may be examined at any reasonable time by 
the director of the Division of Swap Dealer 
and Intermediary Oversight of the CFTC or 
the director of the Division of Clearing and 
Risk of the CFTC, or any successor divisions, 
or such directors’ designees, or an appro-
priate officer, agent or employee of our des-
ignated self-regulatory organization 

(‘‘DSRO’’), [Name of DSRO], and this letter 
constitutes the authorization and direction 
of the undersigned on our behalf to permit 
any such examination to take place without 
further notice to or consent from us. 

You agree to reply promptly and directly 
to any request for confirmation of account 
balances or provision of any other account 
information regarding or related to the Ac-
count(s) from the director of the Division of 
Swap Dealer and Intermediary Oversight of 
the CFTC or the director of the Division of 
Clearing and Risk of the CFTC, or any suc-
cessor divisions, or such directors’ designees, 
or an appropriate officer, agent, or employee 
of [Name of DSRO], acting in its capacity as 
our DSRO, and this letter constitutes the au-
thorization and direction of the undersigned 
on our behalf to release the requested infor-
mation without further notice to or consent 
from us. 

You further acknowledge and agree that, 
pursuant to the authorization granted by us 
to you previously or herein, you have pro-
vided, or will provide following the opening 
of the Account(s), the director of the Divi-
sion of Swap Dealer and Intermediary Over-
sight of the CFTC, or any successor division, 
or such director’s designees, with techno-
logical connectivity, which may include pro-
vision of hardware, software, and related 
technology and protocol support, to facili-
tate direct, read-only electronic access to 
transaction and account balance information 
for the Account(s). This letter constitutes 
the authorization and direction of the under-
signed on our behalf for you to establish this 
connectivity and access if not previously es-
tablished, without further notice to or con-
sent from us. 

The parties agree that all actions on your 
part to respond to the above information and 
access requests will be made in accordance 
with, and subject to, such usual and cus-
tomary authorization verification and au-
thentication policies and procedures as may 
be employed by you to verify the authority 
of, and authenticate the identity of, the indi-
vidual making any such information or ac-
cess request, in order to provide for the se-
cure transmission and delivery of the re-
quested information or access to the appro-
priate recipient(s). 

We will not hold you responsible for acting 
pursuant to any information or access re-
quest from the director of the Division of 
Swap Dealer and Intermediary Oversight of 
the CFTC or the director of the Division of 
Clearing and Risk of the CFTC, or any suc-
cessor divisions, or such directors’ designees, 
or an appropriate officer, agent, or employee 
of [Name of DSRO], acting in its capacity as 
our DSRO, upon which you have relied after 
having taken measures in accordance with 
your applicable policies and procedures to 
assure that such request was provided to you 
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by an individual authorized to make such a 
request. 

In the event we become subject to either a 
voluntary or involuntary petition for relief 
under the U.S. Bankruptcy Code, we ac-
knowledge that you will have no obligation 
to release the Shares held in the Account(s), 
except upon instruction of the Trustee in 
Bankruptcy or pursuant to the Order of the 
respective U.S. Bankruptcy Court. 

Notwithstanding anything in the foregoing 
to the contrary, nothing contained herein 
shall be construed as limiting your right to 
assert any right of offset or lien on assets 
that are not Shares maintained in the Ac-
count(s), or to impose such charges against 
us or any proprietary account maintained by 
us with you. Further, it is understood that 
amounts represented by checks, drafts or 
other items shall not be considered to be 
part of the Account(s) until finally collected. 
Accordingly, checks, drafts and other items 
credited to the Account(s) and subsequently 
dishonored or otherwise returned to you or 
reversed, for any reason and any claims re-
lating thereto, including but not limited to 
claims of alteration or forgery, may be 
charged back to the Account(s), and we shall 
be responsible to you as a general endorser of 
all such items whether or not actually so en-
dorsed. 

You may conclusively presume that any 
withdrawal from the Account(s) and the bal-
ances maintained therein are in conformity 
with the Act and CFTC regulations without 
any further inquiry, provided that, in the or-
dinary course of your business as a deposi-
tory, you have no notice of or actual knowl-
edge of a potential violation by us of any 
provision of the Act or the CFTC regulations 
that relates to the segregation of customer 
funds; and you shall not in any manner not 
expressly agreed to herein be responsible to 
us for ensuring compliance by us with such 
provisions of the Act and CFTC regulations; 
however, the aforementioned presumption 
does not affect any obligation you may oth-
erwise have under the Act or CFTC regula-
tions. 

You may, and are hereby authorized to, 
obey the order, judgment, decree or levy of 
any court of competent jurisdiction or any 
governmental agency with jurisdiction, 
which order, judgment, decree or levy relates 
in whole or in part to the Account(s). In any 
event, you shall not be liable by reason of 
any action or omission to act pursuant to 
such order, judgment, decree or levy, to us or 
to any other person, firm, association or cor-
poration even if thereafter any such order, 
decree, judgment or levy shall be reversed, 
modified, set aside or vacated. 

We are permitted to invest customers’ 
funds in money market mutual funds pursu-
ant to CFTC Regulation 1.25. That rule sets 
forth the following conditions, among oth-

ers, with respect to any investment in a 
money market mutual fund: 

(1) The net asset value of the fund must be 
computed by 9:00 a.m. of the business day 
following each business day and be made 
available to us by that time; 

(2) The fund must be legally obligated to 
redeem an interest in the fund and make 
payment in satisfaction thereof by the close 
of the business day following the day on 
which we make a redemption request except 
as otherwise specified in CFTC Regulation 
1.25(c)(5)(ii); and, 

(3) The agreement under which we invest 
customers’ funds must not contain any pro-
vision that would prevent us from pledging 
or transferring fund shares. 

The terms of this letter agreement shall 
remain binding upon the parties, their suc-
cessors and assigns, and for the avoidance of 
doubt, regardless of a change in the name of 
either party. This letter agreement super-
sedes and replaces any prior agreement be-
tween the parties in connection with the Ac-
count(s), including but not limited to any 
prior acknowledgment letter agreement, to 
the extent that such prior agreement is in-
consistent with the terms hereof. In the 
event of any conflict between this letter 
agreement and any other agreement between 
the parties in connection with the Ac-
count(s), this letter agreement shall govern 
with respect to matters specific to Section 
4d of the Act and the CFTC’s regulations 
thereunder, as amended. 

This letter agreement shall be governed by 
and construed in accordance with the laws of 
[Insert governing law] without regard to the 
principles of choice of law. 

Please acknowledge that you agree to 
abide by the requirements and conditions set 
forth above by signing and returning to us 
the enclosed copy of this letter agreement, 
and that you further agree to provide a copy 
of this fully executed letter agreement di-
rectly to the CFTC (via electronic means in 
a format and manner determined by the 
CFTC) and to [Name of DSRO], acting in its 
capacity as our DSRO, in accordance with 
CFTC Regulation 1.20. We hereby authorize 
and direct you to provide such copies with-
out further notice to or consent from us, no 
later than three business days after opening 
the Account(s) or revising this letter agree-
ment, as applicable. 
[Name of Futures Commission Merchant] 
By: 
Print Name: 
Title: 
ACKNOWLEDGED AND AGREED: 
[Name of Money Market Mutual Fund] 
By: 
Print Name: 
Title: 
Contact Information: [Insert phone number 

and email address] 
Date: 
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APPENDIX B TO § 1.26—DERIVATIVES CLEARING 
ORGANIZATION ACKNOWLEDGMENT LETTER 
FOR CFTC REGULATION 1.26 CUSTOMER SEG-
REGATED MONEY MARKET MUTUAL FUND AC-
COUNT 

[Date] 
[Name and Address of Money Market Mutual 
Fund] 

We propose to invest funds held by [Name 
of Derivatives Clearing Organization] (‘‘we’’ 
or ‘‘our’’) on behalf of customers in shares of 
[Name of Money Market Mutual Fund] 
(‘‘you’’ or ‘‘your’’) under account(s) entitled 
(or shares issued to): 
[Name of Derivatives Clearing Organization] 

Futures Customer Omnibus Account, CFTC 
Regulation 1.26 Customer Segregated 
Money Market Mutual Fund Account 
under Sections 4d(a) and 4d(b) of the Com-
modity Exchange Act [and, if applicable, ‘‘, 
Abbreviated as [short title reflected in the 
depository’s electronic system]’’] 

Account Number(s): [ ] 
(collectively, the ‘‘Account(s)’’). 

You acknowledge that we are holding these 
funds, including any shares issued and 
amounts accruing in connection therewith 
(collectively, the ‘‘Shares’’), for the benefit 
of customers who trade commodities, op-
tions, swaps and other products, as required 
by Commodity Futures Trading Commission 
(‘‘CFTC’’) Regulation 1.26, as amended; that 
the Shares held by you, hereafter deposited 
in the Account(s) or accruing to the credit of 
the Account(s), will be separately accounted 
for and segregated on your books from our 
own funds and from any other funds or ac-
counts held by us in accordance with the 
provisions of the Commodity Exchange Act, 
as amended (the ‘‘Act’’), and part 1 of the 
CFTC’s regulations, as amended; and that 
the Shares must otherwise be treated in ac-
cordance with the provisions of Section 4d of 
the Act and CFTC regulations thereunder. 

Furthermore, you acknowledge and agree 
that such Shares may not be used by you or 
by us to secure or guarantee any obligations 
that we might owe to you, and they may not 
be used by us to secure or obtain credit from 
you. You further acknowledge and agree that 
the Shares in the Account(s) shall not be 
subject to any right of offset or lien for or on 
account of any indebtedness, obligations or 
liabilities we may now or in the future have 
owing to you. 

You agree to reply promptly and directly 
to any request for confirmation of account 
balances or provision of any other informa-
tion regarding or related to the Account(s) 
from the director of the Division of Clearing 
and Risk of the CFTC or the director of the 
Division of Swap Dealer and Intermediary 
Oversight of the CFTC, or any successor divi-
sions, or such directors’ designees, and this 
letter constitutes the authorization and di-

rection of the undersigned on our behalf to 
release the requested information without 
further notice to or consent from us. 

The parties agree that all actions on your 
part to respond to the above information re-
quests will be made in accordance with, and 
subject to, such usual and customary author-
ization verification and authentication poli-
cies and procedures as may be employed by 
you to verify the authority of, and authen-
ticate the identity of, the individual making 
any such information request, in order to 
provide for the secure transmission and de-
livery of the requested information to the 
appropriate recipient(s). 

We will not hold you responsible for acting 
pursuant to any information request from 
the director of the Division of Clearing and 
Risk of the CFTC or the director of the Divi-
sion of Swap Dealer and Intermediary Over-
sight of the CFTC, or any successor divi-
sions, or such directors’ designees, upon 
which you have relied after having taken 
measures in accordance with your applicable 
policies and procedures to assure that such 
request was provided to you by an individual 
authorized to make such a request. 

In the event that we become subject to ei-
ther a voluntary or involuntary petition for 
relief under the U.S. Bankruptcy Code, we 
acknowledge that you will have no obliga-
tion to release the Shares held in the Ac-
count(s), except upon instruction of the 
Trustee in Bankruptcy or pursuant to the 
Order of the respective U.S. Bankruptcy 
Court. 

Notwithstanding anything in the foregoing 
to the contrary, nothing contained herein 
shall be construed as limiting your right to 
assert any right of offset or lien on assets 
that are not Shares maintained in the Ac-
count(s), or to impose such charges against 
us or any proprietary account maintained by 
us with you. Further, it is understood that 
amounts represented by checks, drafts or 
other items shall not be considered to be 
part of the Account(s) until finally collected. 
Accordingly, checks, drafts and other items 
credited to the Account(s) and subsequently 
dishonored or otherwise returned to you or 
reversed, for any reason, and any claims re-
lating thereto, including but not limited to 
claims of alteration or forgery, may be 
charged back to the Account(s), and we shall 
be responsible to you as a general endorser of 
all such items whether or not actually so en-
dorsed. 

You may conclusively presume that any 
withdrawal from the Account(s) and the bal-
ances maintained therein are in conformity 
with the Act and CFTC regulations without 
any further inquiry, provided that, in the or-
dinary course of your business as a deposi-
tory, you have no notice of or actual knowl-
edge of a potential violation by us of any 
provision of the Act or the CFTC regulations 
that relates to the segregation of customer 
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funds; and you shall not in any manner not 
expressly agreed to herein be responsible to 
us for ensuring compliance by us with such 
provisions of the Act and CFTC regulations; 
however, the aforementioned presumption 
does not affect any obligation you may oth-
erwise have under the Act or CFTC regula-
tions. 

You may, and are hereby authorized to, 
obey the order, judgment, decree or levy of 
any court of competent jurisdiction or any 
governmental agency with jurisdiction, 
which order, judgment, decree or levy relates 
in whole or in part to the Account(s). In any 
event, you shall not be liable by reason of 
any action or omission to act pursuant to 
any such order, judgment, decree or levy, to 
us or to any other person, firm, association 
or corporation even if thereafter any such 
order, decree, judgment or levy shall be re-
versed, modified, set aside or vacated. 

We are permitted to invest customers’ 
funds in money market mutual funds pursu-
ant to CFTC Regulation 1.25. That rule sets 
forth the following conditions, among oth-
ers, with respect to any investment in a 
money market mutual fund: 

(1) The net asset value of the fund must be 
computed by 9:00 a.m. of the business day 
following each business day and be made 
available to us by that time; 

(2) The fund must be legally obligated to 
redeem an interest in the fund and make 
payment in satisfaction thereof by the close 
of the business day following the day on 
which we make a redemption request except 
as otherwise specified in CFTC Regulation 
1.25(c)(5)(ii); and, 

(3) The agreement under which we invest 
customers’ funds must not contain any pro-
vision that would prevent us from pledging 
or transferring fund shares. 

The terms of this letter agreement shall 
remain binding upon the parties, their suc-
cessors and assigns and, for the avoidance of 
doubt, regardless of a change in the name of 
either party. This letter agreement super-
sedes and replaces any prior agreement be-
tween the parties in connection with the Ac-
count(s), including but not limited to any 
prior acknowledgment letter agreement, to 
the extent that such prior agreement is in-
consistent with the terms hereof. In the 
event of any conflict between this letter 
agreement and any other agreement between 
the parties in connection with the Ac-
count(s), this letter agreement shall govern 
with respect to matters specific to Section 
4d of the Act and the CFTC’s regulations 
thereunder, as amended. 

This letter agreement shall be governed by 
and construed in accordance with the laws of 
[Insert governing law] without regard to the 
principles of choice of law. 

Please acknowledge that you agree to 
abide by the requirements and conditions set 
forth above by signing and returning to us 

the enclosed copy of this letter agreement, 
and that you further agree to provide a copy 
of this fully executed letter agreement di-
rectly to the CFTC (via electronic means in 
a format and manner determined by the 
CFTC) in accordance with CFTC Regulation 
1.20. We hereby authorize and direct you to 
provide such copy without further notice to 
or consent from us, no later than three busi-
ness days after opening the Account(s) or re-
vising this letter agreement, as applicable. 
[Name of Derivatives Clearing Organization] 

By: 

Print Name: 

Title: 

ACKNOWLEDGED AND AGREED: 

[Name of Money Market Mutual Fund] 

By: 

Print Name: 

Title: 

Contact Information: [Insert phone number 
and email address] 

DATE: 

[78 FR 68634, Nov. 14, 2013, as amended at 79 
FR 26833, May 12, 2014] 

§ 1.27 Record of investments. 
(a) Each futures commission mer-

chant which invests customer funds, 
and each derivatives clearing organiza-
tion which invests customer funds of 
its clearing members’ customers, shall 
keep a record showing the following: 

(1) The date on which such invest-
ments were made; 

(2) The name of the person through 
whom such investments were made; 

(3) The amount of money or current 
market value of securities so invested; 

(4) A description of the instruments 
in which such investments were made, 
including the CUSIP or ISIN numbers; 

(5) The identity of the depositories or 
other places where such instruments 
are segregated; 

(6) The date on which such invest-
ments were liquidated or otherwise dis-
posed of and the amount of money or 
current market value of securities re-
ceived on such disposition, if any; and 

(7) The name of the person to or 
through whom such investments were 
disposed of; and 

(8) Daily valuation for each instru-
ment and readily available documenta-
tion supporting the daily valuation for 
each instrument. Such supporting doc-
umentation must be sufficient to en-
able auditors to verify the valuations 

VerDate Sep<11>2014 19:00 May 10, 2017 Jkt 241057 PO 00000 Frm 00130 Fmt 8010 Sfmt 8010 Q:\17\17V1.TXT 31lp
ow

el
l o

n 
D

S
K

54
D

X
V

N
1O

F
R

 w
ith

 $
$_

JO
B



121 

Commodity Futures Trading Commission § 1.31 

and the accuracy of any information 
from external sources used in those 
valuations. 

(b) Each derivatives clearing organi-
zation which receives documents from 
its clearing members representing in-
vestment of customer funds shall keep 
a record showing separately for each 
clearing member the following: 

(1) The date on which such docu-
ments were received from the clearing 
member; 

(2) A description of such documents, 
including the CUSIP or ISIN numbers; 
and 

(3) The date on which such docu-
ments were returned to the clearing 
member or the details of disposition by 
other means. 

(c) Such records shall be retained in 
accordance with § 1.31. No such invest-
ments shall be made except in instru-
ments described in § 1.25. 

(Approved by the Office of Management and 
Budget under control numbers 3038–0007 and 
3038–0024) 

[46 FR 54520, Nov. 3, 1981, as amended at 46 
FR 63035, Dec. 30, 1981; 62 FR 42401, Aug. 7, 
1997; 65 FR 78013, Dec. 13, 2000; 70 FR 28204, 
May 17, 2005; 77 FR 66322, Nov. 2, 2012] 

§ 1.28 Appraisal of instruments pur-
chased with customer funds. 

Futures commission merchants who 
invest customer funds in instruments 
described in § 1.25 of this part shall in-
clude such instruments in segregated 
account records and reports at values 
which at no time exceed current mar-
ket value, determined as of the close of 
the market on the date for which such 
computation is made. 

[58 FR 10953, Feb. 23, 1993, as amended at 65 
FR 78013, Dec. 13, 2000] 

§ 1.29 Gains and losses resulting from 
investment of customer funds. 

(a) The investment of customer funds 
in instruments described in § 1.25 shall 
not prevent the futures commission 
merchant or derivatives clearing orga-
nization so investing such funds from 
receiving and retaining as its own any 
incremental income or interest income 
resulting therefrom. 

(b) The futures commission merchant 
or derivatives clearing organization, as 
applicable, shall bear sole responsi-
bility for any losses resulting from the 

investment of customer funds in in-
struments described in § 1.25. No invest-
ment losses shall be borne or otherwise 
allocated to the customers of the fu-
tures commission merchant and, if cus-
tomer funds are invested by a deriva-
tives clearing organization in its dis-
cretion, to the futures commission 
merchant. 

[78 FR 68637, Nov. 14, 2013] 

§ 1.30 Loans by futures commission 
merchants; treatment of proceeds. 

Nothing in the regulations in this 
chapter shall prevent a futures com-
mission merchant from lending its own 
funds to customers on securities and 
property pledged by such customers, or 
from repledging or selling such securi-
ties and property pursuant to specific 
written agreement with such cus-
tomers. The proceeds of such loans 
used to purchase, margin, guarantee, 
or secure the trades, contracts, or com-
modity options of customers shall be 
treated and dealt with by a futures 
commission merchant as belonging to 
such customers, in accordance with 
and subject to the provisions of the Act 
and these regulations. A futures com-
mission merchant may not loan funds 
on an unsecured basis to finance cus-
tomers’ trading, nor may a futures 
commission merchant loan funds to 
customers secured by the customer ac-
counts of such customers. 

[78 FR 68637, Nov. 14, 2013] 

RECORDKEEPING 

§ 1.31 Books and records; keeping and 
inspection. 

(a)(1) All books and records required 
to be kept by the Act or by these regu-
lations shall be kept in their original 
form (for paper records) or native file 
format (for electronic records) for a pe-
riod of five years from the date thereof 
and shall be readily accessible during 
the first 2 years of the 5-year period; 
Provided, however, That records of any 
swap or related cash or forward trans-
action shall be kept until the termi-
nation, maturity, expiration, transfer, 
assignment, or novation date of the 
transaction and for a period of five 
years after such date. Records of oral 
communications kept pursuant to 
§§ 1.35(a) and 23.202(a)(1) and (b)(1) of 
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this chapter shall be kept for a period 
of one year. All such books and records 
shall be open to inspection by any rep-
resentative of the Commission, or the 
United States Department of Justice. 
For purposes of this section, native file 
format means an electronic file that 
exists in the format in which it was 
originally created. 

(2) Persons required to keep books 
and records by the Act or by these reg-
ulations shall produce such records in a 
form specified by any representative of 
the Commission. Such production shall 
be made, at the expense of the person 
required to keep the book or record, to 
a Commission representative upon the 
representative’s request. Instead of fur-
nishing a copy, such person may pro-
vide the original book or record for re-
production, which the representative 
may temporarily remove from such 
person’s premises for this purpose. All 
copies or originals shall be provided 
promptly. Upon request, the Commis-
sion representative shall issue a receipt 
provided by such person for any copy 
or original book or record received. At 
the request of the Commission rep-
resentative, such person shall, upon 
the return thereof, issue a receipt for 
any copy or original book or record re-
turned by the representative. 

(b) Except as provided in paragraph 
(d) of this section, books and records 
required to be kept by the Act or by 
these regulations may be stored on ei-
ther ‘‘micrographic media’’ (as defined 
in paragraph (b)(1)(i) of this section) or 
‘‘electronic storage media’’ (as defined 
in paragraph (b)(1)(ii) of this section) 
for the required time period under the 
conditions set forth in this paragraph 
(b); Provided, however, For electronic 
records, such storage media must pre-
serve the native file format of the elec-
tronic records as required by paragraph 
(a)(1) of this section. 

(1) For purposes of this section: 
(i) The term ‘‘micrographic media’’ 

means microfilm or microfiche or any 
similar medium. 

(ii) The term ‘‘electronic storage 
media’’ means any digital storage me-
dium or system that: 

(A) Preserves the records exclusively 
in a non-rewritable, non-erasable for-
mat; 

(B) Verifies automatically the qual-
ity and accuracy of the storage media 
recording process; 

(C) Serializes the original and, if ap-
plicable, duplicate units of storage 
media and creates a time-date record 
for the required period of retention for 
the information placed on such elec-
tronic storage media; and 

(D) Permits the immediate 
downloading of indexes and records 
preserved on the electronic storage 
media onto paper, microfilm, micro-
fiche or other medium acceptable 
under this paragraph upon the request 
of representatives of the Commission 
or the Department of Justice. 

(2) Persons who use either micro-
graphic media or electronic storage 
media to maintain records in accord-
ance with this section must: 

(i) Have available at all times, for ex-
amination by representatives of the 
Commission or the Department of Jus-
tice, facilities for immediate, easily 
readable projection or production of 
micrographic media or electronic stor-
age media images; 

(ii) Be ready at all times to provide, 
and immediately provide at the ex-
pense of the person required to keep 
such records, any easily readable hard- 
copy image that representatives of the 
Commission or Department of Justice 
may request; 

(iii) Keep only Commission-required 
records on the individual medium em-
ployed (e.g., a disk or sheets of micro-
fiche); 

(iv) Store a duplicate of the record, 
in any medium acceptable under this 
regulation, at a location separate from 
the original for the period of time re-
quired for maintenance of the original; 
and 

(v) Organize and maintain an accu-
rate index of all information main-
tained on both the original and dupli-
cate storage media such that: 

(A) The location of any particular 
record stored on the media may be im-
mediately ascertained; 

(B) The index is available at all times 
for immediate examination by rep-
resentatives of the Commission or the 
Department of Justice; 

(C) A duplicate of the index is stored 
at a location separate from the original 
index; and 
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(D) Both the original index and the 
duplicate index are preserved for the 
time period required for the records in-
cluded in the index. 

(3) In addition to the foregoing condi-
tions, persons using electronic storage 
media must: 

(i) Be ready at all times to provide, 
and immediately provide at the ex-
pense of the person required to keep 
such records, copies of such records on 
such compatible data processing media 
as defined in § 15.00(d) of this chapter 
which any representative of the Com-
mission or the Department of Justice 
may request. Records must use a for-
mat and coding structure specified in 
the request. 

(ii) Develop and maintain written 
operational procedures and controls 
(an ‘‘audit system’’) designed to pro-
vide accountability over both the ini-
tial entry of required records to the 
electronic storage media and the entry 
of each change made to any original or 
duplicate record maintained on the 
electronic storage media such that: 

(A) The results of such audit system 
are available at all times for imme-
diate examination by representatives 
of the Commission or the Department 
of Justice; 

(B) The results of such audit system 
are preserved for the time period re-
quired for the records maintained on 
the electronic storage media; and 

(C) The written operational proce-
dures and controls are available at all 
times for immediate examination by 
representatives of the Commission or 
the Department of Justice. 

(iii) Either 
(A) Maintain, keep current, and 

make available at all times for imme-
diate examination by representatives 
of the Commission or Department of 
Justice all information necessary to 
access records and indexes maintained 
on the electronic storage media; or 

(B) Place in escrow and keep current 
a copy of the physical and logical for-
mat of the electronic storage media, 
the file format of all different informa-
tion types maintained on the elec-
tronic storage media and the source 
code, documentation, and information 
necessary to access the records and in-
dexes maintained on the electronic 
storage media. 

(4) In addition to the foregoing condi-
tions, any person who uses only elec-
tronic storage media to preserve some 
or all of its required records (‘‘Elec-
tronic Recordkeeper’’) shall, prior to 
the media’s use, enter into an arrange-
ment with at least one third party 
technical consultant (‘‘Technical Con-
sultant’’) who has the technical and fi-
nancial capability to perform the un-
dertakings described in this paragraph 
(b)(4). The arrangement shall provide 
that the Technical Consultant will 
have access to, and the ability to 
download, information from the Elec-
tronic Recordkeeper’s electronic stor-
age media to any medium acceptable 
under this regulation. 

(i) The Technical Consultant must 
file with the Commission an under-
taking in a form acceptable to the 
Commission, signed by the Technical 
Consultant or a person duly authorized 
by the Technical Consultant. An ac-
ceptable undertaking must include the 
following provision with respect to the 
Electronic Recordkeeper: 

With respect to any books and records 
maintained or preserved on behalf of the 
Electronic Recordkeeper, the undersigned 
hereby undertakes to furnish promptly to 
any representative of the United States 
Commodity Futures Trading Commission or 
the United States Department of Justice 
(the ‘‘Representative’’), upon reasonable re-
quest, such information as is deemed nec-
essary by the Representative to download in-
formation kept on the Electronic Record-
keeper’s electronic storage media to any me-
dium acceptable under 17 CFR 1.31. The un-
dersigned also undertakes to take reasonable 
steps to provide access to information con-
tained on the Electronic Recordkeeper’s 
electronic storage media, including, as ap-
propriate, arrangements for the downloading 
of any record required to be maintained 
under the Commodity Exchange Act or the 
rules, regulations, or orders of the United 
States Commodity Futures Trading Commis-
sion, in a format acceptable to the Rep-
resentative. In the event the Electronic Rec-
ordkeeper fails to download a record into a 
readable format and after reasonable notice 
to the Electronic Recordkeeper, upon being 
provided with the appropriate electronic 
storage medium, the undersigned will under-
take to do so, at no charge to the United 
States, as the Representative may request. 

(ii) [Reserved] 
(c) Persons employing an electronic 

storage system shall provide a rep-
resentation to the Commission prior to 
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the initial use of the system. The rep-
resentation shall be made by the per-
son required to maintain the records, 
the storage system vendor, or another 
third party with appropriate expertise 
and shall state that the selected elec-
tronic storage system meets the re-
quirements set forth in paragraph 
(b)(1)(ii) of this section. Persons em-
ploying an electronic storage system 
using media other than optical disk or 
CD-ROM technology shall so state. The 
representation shall be accompanied by 
the type of oath or affirmation de-
scribed in § 1.10(d)(4). 

(d) Trading cards, documents on 
which trade information is originally 
recorded in writing, written orders re-
quired to be kept pursuant to § 1.35(a), 
(a–1)(1), (a–1)(2) and (d), and paper cop-
ies of electronically filed certified 
Forms 1–FR and FOCUS Reports with 
the original manually signed certifi-
cation must be retained in hard-copy 
for the required time period. 

(Approved by the Office of Management and 
Budget under control numbers 3038–0007 and 
3038–0022) 

[41 FR 3194, Jan. 21, 1976, as amended at 46 
FR 22, Jan. 2, 1981; 46 FR 63035, Dec. 30, 1981; 
58 FR 27464, 27467, May 10, 1993; 62 FR 24031, 
May 2, 1997; 64 FR 28742, May 27, 1999; 71 FR 
67465, Nov. 22, 2006; 77 FR 66323, Nov. 2, 2012; 
77 FR 75541, Dec. 21, 2012] 

§ 1.32 Reporting of segregated account 
computation and details regarding 
the holding of futures customer 
funds. 

(a) Each futures commission mer-
chant must compute as of the close of 
each business day, on a currency-by- 
currency basis: 

(1) The total amount of futures cus-
tomer funds on deposit in segregated 
accounts on behalf of futures cus-
tomers; 

(2) The amount of such futures cus-
tomer funds required by the Act and 
these regulations to be on deposit in 
segregated accounts on behalf of such 
futures customers; and 

(3) The amount of the futures com-
mission merchant’s residual interest in 
such futures customer funds. 

(b) In computing the amount of fu-
tures customer funds required to be in 
segregated accounts, a futures commis-
sion merchant may offset any net def-

icit in a particular futures customer’s 
account against the current market 
value of readily marketable securities, 
less applicable deductions (i.e., ‘‘secu-
rities haircuts’’) as set forth in Rule 
15c3–1(c)(2)(vi) of the Securities and Ex-
change Commission (17 CFR 241.15c3– 
1(c)(2)(vi)), held for the same futures 
customer’s account. Futures commis-
sion merchants that establish and en-
force written policies and procedures to 
assess the credit risk of commercial 
paper, convertible debt instruments, or 
nonconvertible debt instruments in ac-
cordance with Rule 240.15c3–1(c)(2)(vi) 
of the Securities and Exchange Com-
mission (17 CFR 240.15c3–1(c)(2)(vi)) 
may apply the lower haircut percent-
ages specified in Rule 240.15c3– 
1(c)(2)(vi) for such commercial paper, 
convertible debt instruments and non-
convertible debt instruments. The fu-
tures commission merchant must 
maintain a security interest in the se-
curities, including a written authoriza-
tion to liquidate the securities at the 
futures commission merchant’s discre-
tion, and must segregate the securities 
in a safekeeping account with a bank, 
trust company, derivatives clearing or-
ganization, or another futures commis-
sion merchant. For purposes of this 
section, a security will be considered 
readily marketable if it is traded on a 
‘‘ready market’’ as defined in Rule 
15c3–1(c)(11)(i) of the Securities and Ex-
change Commission (17 CFR 240.15c3– 
1(c)(11)(i)). 

(c) Each futures commission mer-
chant is required to document its seg-
regation computation required by para-
graph (a) of this section by preparing a 
Statement of Segregation Require-
ments and Funds in Segregation for 
Customers Trading on U.S. Commodity 
Exchanges contained in the Form 1– 
FR–FCM as of the close of each busi-
ness day. Nothing in this paragraph 
shall affect the requirement that a fu-
tures commission merchant at all 
times maintain sufficient money, secu-
rities and property to cover its total 
obligations to all futures customers, in 
accordance with § 1.20. 

(d) Each futures commission mer-
chant is required to submit to the 
Commission and to the firm’s des-
ignated self-regulatory organization 
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the daily Statement of Segregation Re-
quirements and Funds in Segregation 
for Customers Trading on U.S. Com-
modity Exchanges required by para-
graph (c) of this section by noon the 
following business day. 

(e) Each futures commission mer-
chant shall file the Statement of Seg-
regation Requirements and Funds in 
Segregation for Customers Trading on 
U.S. Commodity Exchanges required by 
paragraph (c) of this section in an elec-
tronic format using a form of user au-
thentication assigned in accordance 
with procedures established or ap-
proved by the Commission. 

(f) Each futures commission mer-
chant is required to submit to the 
Commission and to the firm’s des-
ignated self-regulatory organization a 
report listing the names of all banks, 
trust companies, futures commission 
merchants, derivatives clearing organi-
zations, or any other depository or cus-
todian holding futures customer funds 
as of the fifteenth day of the month, or 
the first business day thereafter, and 
the last business day of each month. 
This report must include: 

(1) The name and location of each en-
tity holding futures customer funds; 

(2) The total amount of futures cus-
tomer funds held by each entity listed 
in paragraph (f)(1) of this section; and 

(3) The total amount of cash and in-
vestments that each entity listed in 
paragraph (f)(1) of this section holds for 
the futures commission merchant. The 
futures commission merchant must re-
port the following investments: 

(i) Obligations of the United States 
and obligations fully guaranteed as to 
principal and interest by the United 
States (U.S. government securities); 

(ii) General obligations of any State 
or of any political subdivision of a 
State (municipal securities); 

(iii) General obligation issued by any 
enterprise sponsored by the United 
States (government sponsored enter-
prise securities); 

(iv) Certificates of deposit issued by a 
bank; 

(v) Commercial paper fully guaran-
teed as to principal and interest by the 
United States under the Temporary Li-
quidity Guarantee Program as admin-
istered by the Federal Deposit Insur-
ance Corporation; 

(vi) Corporate notes or bonds fully 
guaranteed as to principal and interest 
by the United States under the Tem-
porary Liquidity Guarantee Program 
as administered by the Federal Deposit 
Insurance Corporation; and 

(vii) Interests in money market mu-
tual funds. 

(g) Each futures commission mer-
chant must report the total amount of 
futures customer-owned securities held 
by the futures commission merchant as 
margin collateral and must list the 
names and locations of the depositories 
holding such margin collateral. 

(h) Each futures commission mer-
chant must report the total amount of 
futures customer funds that have been 
used to purchase securities under 
agreements to resell the securities (re-
verse repurchase transactions). 

(i) Each futures commission mer-
chant must report which, if any, of the 
depositories holding futures customer 
funds under paragraph (f)(1) of this sec-
tion are affiliated with the futures 
commission merchant. 

(j) Each futures commission mer-
chant shall file the detailed list of de-
positories required by paragraph (f) of 
this section by 11:59 p.m. the next busi-
ness day in an electronic format using 
a form of user authentication assigned 
in accordance with procedures estab-
lished or approved by the Commission. 

(k) Each futures commission mer-
chant shall retain its daily segregation 
computation and the Statement of Seg-
regation Requirements and Funds in 
Segregation for Customers Trading on 
U.S. Commodity Exchanges required by 
paragraph (c) of this section, and its 
detailed list of depositories required by 
paragraph (f) of this section, together 
with all supporting documentation, in 
accordance with the requirements of 
§ 1.31. 

[66 FR 41133, Aug. 7, 2001, as amended at 68 
FR 5551, Feb. 4, 2003; 77 FR 66323, Nov. 2, 2012; 
78 FR 68637, Nov. 14, 2013] 

§ 1.33 Monthly and confirmation state-
ments. 

(a) Monthly statements. Each futures 
commission merchant must promptly 
furnish in writing to each customer, 
and to each foreign futures or foreign 
options customer, as defined by § 30.1 of 
this chapter, as of the close of the last 
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business day of each month or as of 
any regular monthly date selected, ex-
cept for accounts in which there are 
neither open contracts at the end of 
the statement period nor any changes 
to the account balance since the prior 
statement period, but in any event not 
less frequently than once every three 
months, a statement which clearly 
shows: 

(1) For each commodity futures cus-
tomer and foreign futures or foreign 
options customer position— 

(i) The open contracts with prices at 
which acquired; 

(ii) The net unrealized profits or 
losses in all open contracts marked to 
the market; and 

(iii) Any futures customer funds or 
foreign futures or foreign options se-
cured amount, as defined by § 1.3(rr), 
carried with the futures commission 
merchant. 

(2) For each commodity option posi-
tion and foreign option position— 

(i) All commodity options and for-
eign options purchased, sold, exercised, 
or expired during the monthly report-
ing period, identified by underlying fu-
tures contract or underlying com-
modity, strike price, transaction date, 
and expiration date; 

(ii) The open commodity option and 
foreign option positions carried for 
such customer or foreign futures or for-
eign options customer as of the end of 
the monthly reporting period, identi-
fied by underlying futures contract or 
underlying commodity, strike price, 
transaction date, and expiration date; 

(ii) The open commodity option and 
foreign option positions carried for 
such customer as of the end of the 
monthly reporting period, identified by 
underlying futures contract or under-
lying physical, strike price, trans-
action date, and expiration date; 

(iii) All open commodity option and 
foreign option positions marked to the 
market and the amount each position 
is in the money, if any; 

(iv) Any related customer funds car-
ried in such customer’s account(s) or 
any related foreign futures or foreign 
options secured amount carried in the 
account(s) of a foreign futures or for-
eign options customer. 

(v) A detailed accounting of all finan-
cial charges and credits to such cus-

tomer’s account(s) during the monthly 
reporting period, including all cus-
tomer funds and funds on deposit with 
respect to foreign options transactions 
received from or disbursed to such cus-
tomer, premiums charged and received, 
and realized profits and losses. 

(3) For each Cleared Swaps Customer 
position— 

(i) The Cleared Swaps, as § 22.1 of this 
chapter defines that term, carried by 
the futures commission merchant for 
the Cleared Swaps Customer; 

(ii) The net unrealized profits or 
losses in all Cleared Swaps marked to 
the market; 

(iii) Any Cleared Swaps Customer 
Collateral carried with the futures 
commission merchant; and 

(4) A detailed accounting of all finan-
cial charges and credits to customers 
and foreign futures or foreign options 
customers, during the monthly report-
ing period, including all customer 
funds and any foreign futures or for-
eign options secured amount, received 
from or disbursed to customers or for-
eign futures or foreign options cus-
tomers, as well as realized profits and 
losses. 

(b) Confirmation statement. Each fu-
tures commission merchant must, not 
later than the next business day after 
any commodity interest or commodity 
option transaction, including any for-
eign futures or foreign options trans-
actions, furnish to each customer or 
foreign futures or foreign options cus-
tomer: 

(1) A written confirmation of each 
commodity futures transaction caused 
to be executed by it for the customer. 

(2) A written confirmation of each 
Cleared Swap carried by the futures 
commission merchant, containing at 
least the following information: 

(i) The unique swap identifier, as re-
quired by § 45.4(a) of this chapter, for 
each Cleared Swap and the date each 
Cleared Swap was executed; 

(ii) The product name of each Cleared 
Swap; 

(iii) The price at which the Cleared 
Swap was executed; 

(iv) The date of maturity for each 
Cleared Swap; and 

(v) The derivatives clearing organiza-
tion through which it is cleared. 
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(3) To each option customer, a writ-
ten confirmation of each commodity 
option transaction, containing at least 
the following information: 

(i) The customer’s account identifica-
tion number; 

(ii) A separate listing of the actual 
amount of the premium, as well as 
each mark-up thereon, if applicable, 
and all other commissions, costs, fees 
and other charges incurred in connec-
tion with the commodity option trans-
action; 

(iii) The strike price; 
(iv) The underlying futures contract 

or underlying commodity; 
(v) The final exercise date of the 

commodity option purchased or sold; 
and 

(vi) The date the commodity option 
transaction was executed. 

(4) Upon the expiration or exercise of 
any commodity option, a written con-
firmation statement thereof, which 
statement shall include the date of 
such occurrence, a description of the 
option involved, and, in the case of ex-
ercise, the details of the futures or 
physical position which resulted there-
from including, if applicable, the final 
trading date of the contract for future 
delivery underlying the option. 

(5) Notwithstanding the provisions of 
paragraphs (b)(1) through (b)(4) of this 
section, a commodity interest trans-
action that is caused to be executed for 
a commodity pool need be confirmed 
only to the operator of the commodity 
pool. 

(c) Exemptions. The requirements of 
paragraphs (a)(1)(i), (a)(1)(ii), and (b)(1) 
of this section shall not apply to the 
following: 

(1) Any account carried for a person 
who is a member of any contract mar-
ket; 

(2) Any omnibus account carried for 
another futures commission merchant; 
and 

(3) Any account containing only bona 
fide hedge positions, except that con-
firmations must be furnished to ac-
counts containing only bona fide hedge 
positions. 

(d) Controlled accounts. With respect 
to any account controlled by any per-
son other than the customer for whom 
such account is carried, each futures 
commission merchant shall: 

(1) Promptly furnish in writing to 
such other person the information re-
quired by paragraphs (a) and (b) of this 
section; 

(2) [Reserved] 
(3) Promptly furnish in writing to 

such other person a copy of the state-
ment required by § 1.46: Provided, how-
ever, That the provisions of this para-
graph (d) shall not apply to an account 
controlled by the spouse, parent or 
child of the customer for whom such 
account is carried. 

(e) Recordkeeping. Each futures com-
mission merchant shall retain, in ac-
cordance with § 1.31, a copy of each 
monthly statement and confirmation 
required by this section. 

(f) Introduced accounts. Each state-
ment provided pursuant to the provi-
sions of this section must, if applica-
ble, show that the account for which 
the futures commission merchant is 
providing the statement was intro-
duced by an introducing broker and the 
names of the futures commission mer-
chant and introducing broker. 

(g) Electronic transmission of state-
ments. (1) The statements required by 
this section, and by § 1.46, may be fur-
nished to any customer by means of 
electronic media if the customer so 
consents, Provided, however, that a fu-
tures commission merchant must, 
prior to the transmission of any state-
ment by means of electronic media, 
disclose the electronic medium or 
source through which statements will 
be delivered, the duration, whether in-
definite or not, of the period during 
which consent will be effective, any 
charges for such service, the informa-
tion that will be delivered by such 
means, and that consent to electronic 
delivery may be revoked at any time. 

(2) In the case of a customer who does 
not qualify as an ‘‘institutional cus-
tomer’’ as defined in § 1.3(g), a futures 
commission merchant must obtain the 
customer’s signed consent acknowl-
edging disclosure of the information 
set forth in paragraph (g)(1) of this sec-
tion prior to the transmission of any 
statement by means of electronic 
media. 

(3) Any statement required to be fur-
nished to a person other than a cus-
tomer in accordance with paragraph (d) 
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of this section may be furnished by 
electronic media. 

(4) A futures commission merchant 
who furnishes statements to any cus-
tomer by means of electronic media 
must retain a daily confirmation state-
ment for such customer as of the end of 
the trading session, reflecting all 
transactions made during that session 
for the customer, in accordance with 
§ 1.31. 

(Approved by the Office of Management and 
Budget under control numbers 3038–0007 and 
3038–0024; the information collection require-
ments in paragraph (c) were approved under 
control number 3038–0005) 

[46 FR 54520, Nov. 3, 1981, as amended at 46 
FR 63035, Dec. 30, 1981; 47 FR 57008, Dec. 22, 
1982; 48 FR 1185, Jan. 11, 1983; 48 FR 35289, 
Aug. 3, 1983; 52 FR 28997, Aug. 5, 1987; 66 FR 
53517, Oct. 23, 2001; 77 FR 66323, Nov. 2, 2012] 

§ 1.34 Monthly record, ‘‘point balance’’. 
(a) With respect to commodity fu-

tures transactions, each futures com-
mission merchant shall prepare, and 
retain in accordance with the require-
ments of § 1.31, a statement commonly 
known as a ‘‘point balance,’’ which ac-
crues or brings to the official closing 
price, or settlement price fixed by the 
clearing organization, all open con-
tracts of customers as of the last busi-
ness day of each month or of any reg-
ular monthly date selected: Provided, 
however, That a futures commission 
merchant who carries part or all of 
customers’ open contracts with other 
futures commission merchants on an 
‘‘instruct basis’’ will be deemed to have 
met the requirements of this section as 
to open contracts so carried if a 
monthly statement is prepared which 
shows that the prices and amounts of 
such contracts long and short in the 
customers’ accounts are in balance 
with those in the carrying futures com-
mission merchants’ accounts, and such 
statements are retained in accordance 
with the requirements of § 1.31. 

(b) With respect to commodity option 
transactions, each futures commission 
merchant shall prepare, and retain in 
accordance with the requirements of 
§ 1.31, a listing in which all open com-
modity option positions carried for 
customers are marked to the market. 
Such listing shall be prepared as of the 
last business day of each month, or as 

of any regular monthly date selected, 
and shall be by put or by call, by un-
derlying contract for future delivery 
(by delivery month) or underlying com-
modity (by option expiration date), and 
by strike price. 

[77 FR 66324, Nov. 2, 2012] 

§ 1.35 Records of commodity interest 
and related cash or forward trans-
actions. 

(a) Futures commission merchants, re-
tail foreign exchange dealers, introducing 
brokers, and members of designated con-
tract markets or swap execution facili-
ties—(1) Futures commission merchants, 
retail foreign exchange dealers, and cer-
tain introducing brokers. Each futures 
commission merchant, retail foreign 
exchange dealer, and introducing 
broker that has generated over the pre-
ceding three years more than $5 mil-
lion in aggregate gross revenues from 
its activities as an introducing broker, 
shall: 

(i) Keep full, complete, and system-
atic records (including all pertinent 
data and memoranda) of all trans-
actions relating to its business of deal-
ing in commodity interests and related 
cash or forward transactions, which 
shall include all orders (filled, unfilled, 
or canceled), trading cards, signature 
cards, street books, journals, ledgers, 
canceled checks, copies of confirma-
tions, copies of statements of purchase 
and sale, and all other records, which 
have been prepared in the course of its 
business of dealing in commodity in-
terests and related cash or forward 
transactions (for purposes of this sec-
tion, all records described in this para-
graph (a)(1)(i) are referred to as 
‘‘commodity interest and related 
records’’); 

(ii) If such person is a member of a 
designated contract market or swap 
execution facility, retain and produce 
for inspection all documents on which 
trade information is originally re-
corded, whether or not such documents 
must be prepared pursuant to the rules 
or regulations of either the Commis-
sion, the designated contract market 
or the swap execution facility (for pur-
poses of this section, all records de-
scribed in this paragraph (a)(1)(ii) are 
referred to as ‘‘original source docu-
ments,’’ and, together with commodity 
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interest and related records, 
‘‘transaction records’’); and 

(iii) Keep all oral and written com-
munications provided or received con-
cerning quotes, solicitations, bids, of-
fers, instructions, trading, and prices 
that lead to the execution of a trans-
action in a commodity interest and 
any related cash or forward trans-
actions (but not oral communications 
that lead solely to the execution of a 
related cash or forward transaction), 
whether transmitted by telephone, 
voicemail, facsimile, instant mes-
saging, chat rooms, electronic mail, 
mobile device, or other digital or elec-
tronic media (for purposes of this sec-
tion, all communications described in 
this paragraph (a)(1)(iii) are referred to 
as ‘‘oral pre-trade communications’’ if 
transmitted orally or as ‘‘written pre- 
trade communications’’ if transmitted in 
writing, and all such communications 
are referred to collectively as ‘‘pre- 
trade communications’’). 

(2) Registered members of designated 
contract markets or swap execution facili-
ties. Each introducing broker that is 
not subject to paragraph (a)(1) of this 
section and is a member of a des-
ignated contract market or swap exe-
cution facility, and each member of a 
designated contract market or swap 
execution facility that is registered or 
required to be registered with the Com-
mission as a floor trader, commodity 
pool operator, commodity trading advi-
sor, swap dealer, or major swap partici-
pant, shall keep: 

(i) All transaction records; and 
(ii) All written pre-trade communica-

tions. 
(3) Other introducing brokers. Each in-

troducing broker that is not subject to 
paragraph (a)(1) or (2) of this section 
shall keep: 

(i) All commodity interest and re-
lated records; and 

(ii) All written pre-trade communica-
tions. 

(4) Floor broker members of designated 
contract markets or swap execution facili-
ties. Each member of a designated con-
tract market or swap execution facility 
that is registered or required to be reg-
istered with the Commission as a floor 
broker shall keep: 

(i) All transaction records; 

(ii) All written pre-trade communica-
tions; and 

(iii) All oral pre-trade communica-
tions that lead to the purchase or sale 
of any commodity for future delivery, 
security futures product, swap, or com-
modity option authorized under section 
4c of the Commodity Exchange Act for 
the account of any person other than 
such floor broker. 

(5) Form and manner. All records re-
quired to be kept pursuant to para-
graphs (a)(1), (2), (3), and (4) of this sec-
tion shall be kept in a form and man-
ner that: 

(i) Permits prompt, accurate, and re-
liable location, access, and retrieval of 
any particular record, data, or infor-
mation; and 

(ii) Other than pre-trade communica-
tions, allows for identification of a par-
ticular transaction. 

(6) Unregistered members of designated 
contract markets or swap execution facili-
ties. Each member of a designated con-
tract market or swap execution facility 
that is not registered or required to be 
registered with the Commission in any 
capacity, shall keep all transaction 
records; provided that such records 
need not include transmissions by 
short message service (SMS) or multi-
media messaging service (MMS). 

(7) Definition of related cash or forward 
transaction. For purposes of this sec-
tion, ‘‘related cash or forward trans-
action’’ means a purchase or sale for 
immediate or deferred physical ship-
ment or delivery of an asset related to 
a commodity interest transaction 
where the commodity interest trans-
action and the related cash or forward 
transaction are used to hedge, mitigate 
the risk of, or offset one another. 

(8) Other requirements. Each futures 
commission merchant, retail foreign 
exchange dealer, introducing broker, 
and member of a designated contract 
market or swap execution facility shall 
retain the records required to be kept 
by this section in accordance with the 
requirements of § 1.31, and produce 
them for inspection and furnish true 
and correct information and reports as 
to the contents or the meaning thereof, 
when and as requested by an author-
ized representative of the Commission 
or the United States Department of 
Justice. 
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(9) Alternative Compliance Schedule. (i) 
The Commission may in its discretion 
establish an alternative compliance 
schedule for the requirement to record 
oral communications under paragraph 
(a)(1) or (4) of this section that is found 
to be technologically or economically 
impracticable for an affected entity 
that seeks, in good faith, to comply 
with the requirement to record oral 
communications under paragraph (a)(1) 
or (4) of this section within a reason-
able time period beyond the date on 
which compliance by such affected en-
tity is otherwise required. 

(ii) A request for an alternative com-
pliance schedule under paragraph 
(a)(9)(i) of this section shall be acted 
upon within 30 days from the time such 
a request is received, or it shall be 
deemed approved. 

(iii) The Commission hereby dele-
gates to the Director of the Division of 
Swap Dealer and Intermediary Over-
sight or such other employee or em-
ployees as the Director may designate 
from time to time, the authority to ex-
ercise the discretion. Notwithstanding 
such delegation, in any case in which a 
Commission employee delegated au-
thority under this paragraph believes 
it appropriate, he or she may submit to 
the Commission for its consideration 
the question of whether an alternative 
compliance schedule should be estab-
lished. The delegation of authority in 
this paragraph shall not prohibit the 
Commission, at its election, from exer-
cising the authority set forth in para-
graph (a)(9)(i) of this section. 

(iv) Relief granted under paragraph 
(a)(9)(i) of this section shall not cause 
an affected entity to be out of compli-
ance or deemed in violation of any rec-
ordkeeping requirements. 

(b) Futures commission merchants, re-
tail foreign exchange dealers, introducing 
brokers, and members of designated con-
tract markets and swap execution facili-
ties: Recording of customers’ orders. (1) 
Each futures commission merchant, 
each retail foreign exchange dealer, 
each introducing broker, and each 
member of a designated contract mar-
ket or swap execution facility receiv-
ing a customer’s order that cannot im-
mediately be entered into a trade 
matching engine shall immediately 
upon receipt thereof prepare a written 

record of the order including the ac-
count identification, except as pro-
vided in paragraph (b)(5) of this sec-
tion, and order number, and shall 
record thereon, by timestamp or other 
timing device, the date and time, to 
the nearest minute, the order is re-
ceived, and in addition, for commodity 
option orders, the time, to the nearest 
minute, the order is transmitted for 
execution. 

(2)(i) Each member of a designated 
contract market who on the floor of 
such designated contract market re-
ceives a customer’s order which is not 
in the form of a written record includ-
ing the account identification, order 
number, and the date and time, to the 
nearest minute, the order was trans-
mitted or received on the floor of such 
designated contract market, shall im-
mediately upon receipt thereof prepare 
a written record of the order in non- 
erasable ink, including the account 
identification, except as provided in 
paragraph (b)(5) of this section, and 
order number and shall record thereon, 
by timestamp or other timing device, 
the date and time, to the nearest 
minute, the order is received. 

(ii) Except as provided in paragraph 
(b)(3) of this section: 

(A) Each member of a designated 
contract market who on the floor of 
such designated contract market re-
ceives an order from another member 
present on the floor which is not in the 
form of a written record shall, imme-
diately upon receipt of such order, pre-
pare a written record of the order or 
obtain from the member who placed 
the order a written record of the order, 
in non-erasable ink including the ac-
count identification and order number 
and shall record thereon, by time- 
stamp or other timing device, the date 
and time, to the nearest minute, the 
order is received; or 

(B) When a member of a designated 
contract market present on the floor 
places an order, which is not in the 
form of a written record, for his own 
account or an account over which he 
has control, with another member of 
such designated contract market for 
execution: 

(1) The member placing such order 
immediately upon placement of the 
order shall record the order and time of 
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placement to the nearest minute on a 
sequentially-numbered trading card 
maintained in accordance with the re-
quirements of paragraph (f) of this sec-
tion; 

(2) The member receiving and exe-
cuting such order immediately upon 
execution of the order shall record the 
time of execution to the nearest 
minute on a trading card or other 
record maintained pursuant to the re-
quirements of paragraph (f) of this sec-
tion; and 

(3) The member receiving and exe-
cuting the order shall return such trad-
ing card or other record to the member 
placing the order. The member placing 
the order then must submit together 
both of the trading cards or other 
records documenting such trade to des-
ignated contract market personnel or 
the clearing member. 

(3)(i) The requirements of paragraph 
(b)(2)(ii) of this section will not apply if 
a designated contract market main-
tains in effect rules which provide for 
an exemption where: 

(A) A member of a designated con-
tract market places with another mem-
ber of such designated contract market 
an order that is part of a spread trans-
action; 

(B) The member placing the order 
personally executes one or more legs of 
the spread; and 

(C) The member receiving and exe-
cuting such order immediately upon 
execution of the order records the time 
of execution to the nearest minute on 
his trading card or other record main-
tained in accordance with the require-
ments of paragraph (f) of this section. 

(ii) Each contract market shall, as 
part of its trade practice surveillance 
program, conduct surveillance for com-
pliance with the recordkeeping and 
other requirements under paragraphs 
(b)(2) and (3) of this section, and for 
trading abuses related to the execution 
of orders for members present on the 
floor of the contract market. 

(4) Each member of a designated con-
tract market reporting the execution 
from the floor of the designated con-
tract market of a customer’s order or 
the order of another member of the 
designated contract market received in 
accordance with paragraphs (b)(2)(i) or 
(b)(2)(ii)(A) of this section, shall record 

on a written record of the order, in-
cluding the account identification, ex-
cept as provided in paragraph (b)(5) of 
this section, and order number, by 
time-stamp or other timing device, the 
date and time to the nearest minute 
such report of execution is made. Each 
member of a designated contract mar-
ket shall submit the written records of 
customer orders or orders from other 
designated contract market members 
to designated contract market per-
sonnel or to the clearing member re-
sponsible for the collection of orders 
prepared pursuant to this paragraph. 
The execution price and other informa-
tion reported on the order tickets must 
be written in non-erasable ink. 

(5) Post-execution allocation of bunched 
orders. Specific customer account iden-
tifiers for accounts included in bunched 
orders executed on designated contract 
markets or swap execution facilities 
need not be recorded at time of order 
placement or upon report of execution 
if the requirements of paragraphs 
(b)(5)(i) through (v) of this section are 
met. Specific customer account identi-
fiers for accounts included in bunched 
orders involving swaps need not be in-
cluded in confirmations or acknowledg-
ments provided by swap dealers or 
major swap participants pursuant to 
§ 23.501(a) of this chapter if the require-
ments of paragraphs (b)(5)(i) through 
(v) of this section are met. 

(i) Eligible account managers for orders 
executed on designated contract markets 
or swap execution facilities. The person 
placing and directing the allocation of 
an order eligible for post-execution al-
location must have been granted writ-
ten investment discretion with regard 
to participating customer accounts. 
The following persons shall qualify as 
eligible account managers for trades 
executed on designated contract mar-
kets or swap execution facilities: 

(A) A commodity trading advisor reg-
istered with the Commission pursuant 
to the Act or excluded or exempt from 
registration under the Act or the Com-
mission’s rules, except for entities ex-
empt under § 4.14(a)(3) of this chapter; 

(B) An investment adviser registered 
with the Securities and Exchange Com-
mission pursuant to the Investment 
Advisers Act of 1940 or with a state 
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pursuant to applicable state law or ex-
cluded or exempt from registration 
under such Act or applicable state law 
or rule; 

(C) A bank, insurance company, trust 
company, or savings and loan associa-
tion subject to federal or state regula-
tion; 

(D) A foreign adviser that exercises 
discretionary trading authority solely 
over the accounts of non-U.S. persons, 
as defined in § 4.7(a)(1)(iv) of this chap-
ter; 

(E) A futures commission merchant 
registered with the Commission pursu-
ant to the Act; or 

(F) An introducing broker registered 
with the Commission pursuant to the 
Act. 

(ii) Eligible account managers for orders 
executed bilaterally. The person placing 
and directing the allocation of an order 
eligible for post-execution allocation 
must have been granted written invest-
ment discretion with regard to partici-
pating customer accounts. The fol-
lowing persons shall qualify as eligible 
account managers for trades executed 
bilaterally: 

(A) A commodity trading advisor reg-
istered with the Commission pursuant 
to the Act or excluded or exempt from 
registration under the Act or the Com-
mission’s rules, except for entities ex-
empt under § 4.14(a)(3) of this chapter; 

(B) A futures commission merchant 
registered with the Commission pursu-
ant to the Act; or 

(C) An introducing broker registered 
with the Commission pursuant to the 
Act. 

(iii) Information. Eligible account 
managers shall make the following in-
formation available to customers upon 
request: 

(A) The general nature of the alloca-
tion methodology the account manager 
will use; 

(B) Whether accounts in which the 
account manager may have any inter-
est may be included with customer ac-
counts in bunched orders eligible for 
post-execution allocation; and 

(C) Summary or composite data suffi-
cient for that customer to compare its 
results with those of other comparable 
customers and, if applicable and con-
sistent with §§ 155.3(a)(1) and 155.4(a)(1) 

of this chapter, any account in which 
the account manager has an interest. 

(iv) Allocation. Orders eligible for 
post-execution allocation must be allo-
cated by an eligible account manager 
in accordance with the following: 

(A) Allocations must be made as soon 
as practicable after the entire trans-
action is executed, but in any event no 
later than the following times: For 
cleared trades, account managers must 
provide allocation information to fu-
tures commission merchants no later 
than a time sufficiently before the end 
of the day the order is executed to en-
sure that clearing records identify the 
ultimate customer for each trade. For 
uncleared trades, account managers 
must provide allocation information to 
the counterparty no later than the end 
of the calendar day that the swap was 
executed. 

(B) Allocations must be fair and equi-
table. No account or group of accounts 
may receive consistently favorable or 
unfavorable treatment. 

(C) The allocation methodology must 
be sufficiently objective and specific to 
permit independent verification of the 
fairness of the allocations using that 
methodology by appropriate regulatory 
and self-regulatory authorities and by 
outside auditors. 

(v) Records. (A) Eligible account man-
agers shall keep and must make avail-
able upon request of any representative 
of the Commission, the United States 
Department of Justice, or other appro-
priate regulatory agency, the informa-
tion specified in paragraph (b)(5)(iii) of 
this section. 

(B) Eligible account managers shall 
keep and must make available upon re-
quest of any representative of the Com-
mission, the United States Department 
of Justice, or other appropriate regu-
latory agency, records sufficient to 
demonstrate that all allocations meet 
the standards of paragraph (b)(5)(iv) of 
this section and to permit the recon-
struction of the handling of the order 
from the time of placement by the ac-
count manager to the allocation to in-
dividual accounts. 

(C) Futures commission merchants, 
introducing brokers, or commodity 
trading advisors that execute orders or 
that carry accounts eligible for post- 
execution allocation, and members of 
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designated contract markets or swap 
execution facilities that execute such 
orders, must maintain records that, as 
applicable, identify each order subject 
to post-execution allocation and the 
accounts to which contracts executed 
for such order are allocated. 

(D) In addition to any other remedies 
that may be available under the Act or 
otherwise, if the Commission has rea-
son to believe that an account manager 
has failed to provide information re-
quested pursuant to paragraph 
(b)(5)(v)(A) or (b)(5)(v)(B) of this sec-
tion, the Commission may inform in 
writing any designated contract mar-
ket, swap execution facility, swap deal-
er, or major swap participant, and that 
designated contract market, swap exe-
cution facility, swap dealer, or major 
swap participant shall prohibit the ac-
count manager from submitting orders 
for execution except for liquidation of 
open positions and no futures commis-
sion merchant shall accept orders for 
execution on any designated contract 
market, swap execution facility, or bi-
laterally from the account manager ex-
cept for liquidation of open positions. 

(E) Any account manager that be-
lieves he or she is or may be adversely 
affected or aggrieved by action taken 
by the Commission under paragraph 
(b)(5)(v)(D) of this section shall have 
the opportunity for a prompt hearing 
in accordance with the provisions of 
§ 21.03(g) of this chapter. 

(c)(1) Futures commission merchants, 
introducing brokers, and members of des-
ignated contract markets and swap execu-
tion facilities. Upon request of the des-
ignated contract market or swap exe-
cution facility, the Commission, or the 
United States Department of Justice, 
each futures commission merchant, in-
troducing broker, and member of a des-
ignated contract market or swap exe-
cution facility shall request from its 
customers and, upon receipt thereof, 
provide to the requesting body docu-
mentation of cash transactions under-
lying exchanges of futures or swaps for 
cash commodities or exchanges of fu-
tures or swaps in connection with cash 
commodity transactions. 

(2) Customers. Each customer of a fu-
tures commission merchant, intro-
ducing broker, or member of a des-
ignated contract market or swap exe-

cution facility shall create, retain, and 
produce upon request of the designated 
contract market or swap execution fa-
cility, the Commission, or the United 
States Department of Justice docu-
mentation of cash transactions under-
lying exchanges of futures or swaps for 
cash commodities or exchanges of fu-
tures or swaps in connection with cash 
commodity transactions. 

(3) Contract markets. Every contract 
market shall adopt rules which require 
its members to provide documentation 
of cash transactions underlying ex-
changes of futures for cash commod-
ities or exchanges of futures in connec-
tion with cash commodity transactions 
upon request of the contract market. 

(4) Documentation. For the purposes 
of this paragraph (c), documentation 
means those documents customarily 
generated in accordance with cash 
market practices which demonstrate 
the existence and nature of the under-
lying cash transactions, including, but 
not limited to, contracts, confirmation 
statements, telex printouts, invoices, 
and warehouse receipts or other docu-
ments of title. 

(d) Futures commission merchants, re-
tail foreign exchange dealers, introducing 
brokers, and members of derivatives clear-
ing organizations clearing trades executed 
on designated contract markets and swap 
execution facilities. Each futures com-
mission merchant, each retail foreign 
exchange dealer, and each member of a 
derivatives clearing organization clear-
ing trades executed on a designated 
contract market or swap execution fa-
cility and, for purposes of paragraph 
(d)(3) of this section, each introducing 
broker, shall, as a minimum require-
ment, prepare regularly and promptly, 
and keep systematically and in perma-
nent form, the following: 

(1) A financial ledger record which 
will show separately for each customer 
all charges against and credits to such 
customer’s account, including but not 
limited to customer funds deposited, 
withdrawn, or transferred, and charges 
or credits resulting from losses or 
gains on closed transactions; 

(2) A record of transactions which 
will show separately for each account 
(including proprietary accounts): 
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(i) All commodity futures trans-
actions executed for such account, in-
cluding the date, price, quantity, mar-
ket, commodity and future; 

(ii) All retail forex transactions exe-
cuted for such account, including the 
date, price, quantity, and currency; 

(iii) All commodity option trans-
actions executed for such account, in-
cluding the date, whether the trans-
action involved a put or call, expira-
tion date, quantity, underlying con-
tract for future delivery or underlying 
commodity, strike price, and details of 
the purchase price of the option, in-
cluding premium, mark-up, commis-
sion and fees; and 

(iv) All swap transactions executed 
for such account, including the date, 
price, quantity, market, commodity, 
swap, and, if cleared, the derivatives 
clearing organization; and 

(3) A record or journal which will sep-
arately show for each business day 
complete details of: 

(i) All commodity futures trans-
actions executed on that day, including 
the date, price, quantity, market, com-
modity, future and the person for 
whom such transaction was made; 

(ii) All retail forex transactions exe-
cuted on that day for such account, in-
cluding the date, price, quantity, cur-
rency and the person who whom such 
transaction was made; 

(iii) All commodity option trans-
actions executed on that day, including 
the date, whether the transaction in-
volved a put or call, the expiration 
date, quantity, underlying contract for 
future delivery or underlying com-
modity, strike price, details of the pur-
chase price of the option, including 
premium, mark-up, commission and 
fees, and the person for whom the 
transaction was made; 

(iv) All swap transactions executed 
on that day, including the date, price, 
quantity, market, commodity, swap, 
the person for whom such transaction 
was made, and, if cleared, the deriva-
tives clearing organization; and 

(v) In the case of an introducing 
broker, the record or journal required 
by this paragraph (d)(3) shall also in-
clude the futures commission merchant 
or retail foreign exchange dealer car-
rying the account for which each com-
modity futures, retail forex, com-

modity option, and swap transaction 
was executed on that day. Provided, 
however, that where reproductions on 
microfilm, microfiche or optical disk 
are substituted for hard copy in accord-
ance with the provisions of § 1.31(b), the 
requirements of paragraphs (d)(1) and 
(d)(2) of this section will be considered 
met if the person required to keep such 
records is ready at all times to provide, 
and immediately provides in the same 
city as that in which such person’s 
commodity futures, retail forex, com-
modity option, or swap books and 
records are maintained, at the expense 
of such person, reproduced copies 
which show the records as specified in 
paragraphs (d)(1) and (d)(2) of this sec-
tion, on request of any representatives 
of the Commission or the U.S. Depart-
ment of Justice. 

(e) Members of derivatives clearing or-
ganizations clearing trades executed on 
designated contract markets and swap 
execution facilities. In the daily record 
or journal required to be kept under 
paragraph (d)(3) of this section, each 
member of a derivatives clearing orga-
nization clearing trades executed on a 
designated contract market or swap 
execution facility shall also show the 
floor broker or floor trader executing 
each transaction, the opposite floor 
broker or floor trader, and the opposite 
clearing member with whom it was 
made. 

(f) Members of designated contract mar-
kets. (1) Each member of a designated 
contract market who, in the place pro-
vided by the designated contract mar-
ket for the meeting of persons simi-
larly engaged, executes purchases or 
sales of any commodity for future de-
livery, commodity option, or swap on 
or subject to the rules of such des-
ignated contract market, shall prepare 
regularly and promptly a trading card 
or other record showing such purchases 
and sales. Such trading card or record 
shall show the member’s name, the 
name of the clearing member, trans-
action date, time, quantity, and, as ap-
plicable, underlying commodity, con-
tract for future delivery, or swap, price 
or premium, delivery month or expira-
tion date, whether the transaction in-
volved a put or a call, and strike price. 
Such trading card or other record shall 
also clearly identify the opposite floor 
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broker or floor trader with whom the 
transaction was executed, and the op-
posite clearing member (if such oppo-
site clearing member is made known to 
the member). 

(2) Each member of a designated con-
tract market recording purchases and 
sales on trading cards must record such 
purchases and sales in exact chrono-
logical order of execution on sequential 
lines of the trading card without skip-
ping lines between trades; Provided, 
however, That if lines remain after the 
last execution recorded on a trading 
card, the remaining lines must be 
marked through. 

(3) Each member of a designated con-
tract market must identify on his or 
her trading cards the purchases and 
sales executed during the opening and 
closing periods designated by the des-
ignated contract market. 

(4) Trading cards prepared by a mem-
ber of a designated contract market 
must contain: 

(i) Pre-printed member identification 
or other unique identifying informa-
tion which would permit the trading 
cards of one member to be distin-
guished from those of all other mem-
bers; 

(ii) Pre-printed sequence numbers to 
permit the intra-day sequencing of the 
cards; and 

(iii) Unique and pre-printed identi-
fying information which would distin-
guish each of the trading cards pre-
pared by the member from other such 
trading cards for no less than a one- 
week period. 

(5) Trading cards prepared by a mem-
ber of a designated contract market 
and submitted pursuant to paragraph 
(f)(7)(i) of this section must be time- 
stamped promptly to the nearest 
minute upon collection by either the 
designated contract market or the rel-
evant clearing member. 

(6) Each member of a designated con-
tract market shall be accountable for 
all trading cards prepared in exact nu-
merical sequence, whether or not such 
trading cards are relied on as original 
source documents. 

(7) Trading records prepared by a 
member of a designated contract mar-
ket must: 

(i) Be submitted to designated con-
tract market personnel or the clearing 

member within 15 minutes of des-
ignated intervals not to exceed 30 min-
utes, commencing with the beginning 
of each trading session. The time pe-
riod for submission of trading records 
after the close of trading in each mar-
ket shall not exceed 15 minutes from 
the close. Such documents should nev-
ertheless be submitted as often as is 
practicable to the designated contract 
market or relevant clearing member; 
and 

(ii) Be completed in non-erasable ink. 
A member may correct any errors by 
crossing out erroneous information 
without obliterating or otherwise mak-
ing illegible any of the originally re-
corded information. With regard to 
trading cards only, a member may cor-
rect erroneous information by rewrit-
ing the trading card; Provided, however, 
that the member must submit a ply of 
the trading card, or in the absence of 
plies the original trading card, that is 
subsequently rewritten in accordance 
with the collection schedule for trading 
cards and provided further, that the 
member is accountable for any trading 
card that subsequently is rewritten 
pursuant to paragraph (f)(6) of this sec-
tion. 

(8) Each member of a designated con-
tract market must use a new trading 
card at the beginning of each des-
ignated 30-minute interval (or such 
lesser interval as may be determined 
appropriate) or as may be required pur-
suant hereto. 

(g) Members of derivatives clearing or-
ganizations clearing trades executed on 
designated contract markets and swap 
execution facilities. (1) Each member of a 
derivatives clearing organization clear-
ing trades executed on a designated 
contract market or swap execution fa-
cility shall maintain a single record 
which shall show for each futures, op-
tion, or swap trade: the transaction 
date, time, quantity, and, as applica-
ble, underlying commodity, contract 
for future delivery, or swap, price or 
premium, delivery month or expiration 
date, whether the transaction involved 
a put or a call, strike price, floor 
broker or floor trader buying, clearing 
member buying, floor broker or floor 
trader selling, clearing member selling, 
and symbols indicating the buying and 
selling customer types. The customer 
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type indicator shall show, with respect 
to each person executing the trade, 
whether such person: 

(i) Was trading for his or her own ac-
count, or an account for which he or 
she has discretion; 

(ii) Was trading for his or her clear-
ing member’s house account; 

(iii) Was trading for another member 
present on the exchange floor, or an ac-
count controlled by such other mem-
ber; or 

(iv) Was trading for any other type of 
customer. 

(2) The record required by this para-
graph (g) shall also show, by appro-
priate and uniform symbols, any trans-
action which is made non-competi-
tively in accordance with the provi-
sions of subpart J of part 38 of this 
chapter, and trades cleared on dates 
other than the date of execution. Ex-
cept as otherwise approved by the Com-
mission for good cause shown, the 
record required by this paragraph (g) 
shall be maintained in a format and 
coding structure approved by the Com-
mission— 

(i) In hard copy or on microfilm as 
specified in § 1.31, and 

(ii) For 60 days in computer-readable 
form on compatible magnetic tapes or 
discs. 

[77 FR 66324, Nov. 2, 2012, as amended at 77 
FR 75541, Dec. 21, 2012; 80 FR 80255, Dec. 24, 
2015] 

§ 1.36 Record of securities and prop-
erty received from customers. 

(a) Each futures commission mer-
chant and each retail foreign exchange 
dealer shall maintain, as provided in 
§ 1.31, a record of all securities and 
property received from customers or 
retail forex customers in lieu of money 
to margin, purchase, guarantee, or se-
cure the commodity interests of such 
customers or retail forex customers. 
Such record shall show separately for 
each customer or retail forex customer: 
A description of the securities or prop-
erty received; the name and address of 
such customer or retail forex customer; 
the dates when the securities or prop-
erty were received; the identity of the 
depositories or other places where such 
securities or property are segregated or 
held; the dates of deposits and with-
drawals from such depositories; and the 

dates of return of such securities or 
property to such customer or retail 
forex customer, or other disposition 
thereof, together with the facts and 
circumstances of such other disposi-
tion. In the event any futures commis-
sion merchant deposits with a deriva-
tives clearing organization, directly or 
with a bank or trust company acting as 
custodian for such derivatives clearing 
organization, securities and/or prop-
erty which belong to a particular cus-
tomer, such futures commission mer-
chant shall obtain written acknowledg-
ment from such derivatives clearing 
organization that it was informed that 
such securities or property belong to 
customers of the futures commission 
merchant making the deposit. Such ac-
knowledgment shall be retained as pro-
vided in § 1.31. 

(b) Each derivatives clearing organi-
zation which receives from members 
securities or property belonging to par-
ticular customers of such members in 
lieu of money to margin, purchase, 
guarantee, or secure the commodity in-
terests of such customers, or receives 
notice that any such securities or prop-
erty have been received by a bank or 
trust company acting as custodian for 
such derivatives clearing organization, 
shall maintain, as provided in § 1.31, a 
record which will show separately for 
each member, the dates when such se-
curities or property were received, the 
identity of the depositories or other 
places where such securities or prop-
erty are segregated, the dates such se-
curities or property were returned to 
the member, or otherwise disposed of, 
together with the facts and cir-
cumstances of such other disposition 
including the authorization therefor. 

[77 FR 66328, Nov. 2, 2012] 

§ 1.37 Customer’s name, address, and 
occupation recorded; record of 
guarantor or controller of account. 

(a) Each futures commission mer-
chant, retail foreign exchange dealer, 
introducing broker, and member of a 
contract market shall keep a record in 
permanent form which shall show for 
each commodity interest account car-
ried or introduced by it the true name 
and address of the person for whom 
such account is carried or introduced 
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and the principal occupation or busi-
ness of such person as well as the name 
of any other person guaranteeing such 
account or exercising any trading con-
trol with respect to such account. For 
each such commodity option account, 
the records kept by such futures com-
mission merchant, introducing broker, 
and member of a contract market must 
also show the name of the person who 
has solicited and is responsible for each 
customer’s account or assign account 
numbers in such a manner to identify 
that person. 

(b) As of the close of the market each 
day, each futures commission mer-
chant which carries an account for an-
other futures commission merchant, 
foreign broker (as defined in § 15.00 of 
this chapter), member of a contract 
market, or other person, on an omni-
bus basis shall maintain a daily record 
for each such omnibus account of the 
total open long contracts and the total 
open short contracts in each future and 
in each swap and, for commodity op-
tion transactions, the total open put 
options purchased, the total open put 
options granted, the total open call op-
tions purchased, and the total open call 
options granted for each commodity 
option expiration date. 

(c) Each designated contract market 
and swap execution facility shall keep 
a record in permanent form, which 
shall show the true name, address, and 
principal occupation or business of any 
foreign trader executing transactions 
on the facility or exchange. In addi-
tion, upon request, a designated con-
tract market or swap execution facility 
shall provide to the Commission infor-
mation regarding the name of any per-
son guaranteeing such transactions or 
exercising any control over the trading 
of such foreign trader. 

(d) Paragraph (c) of this section shall 
not apply to a designated contract 
market or swap execution facility on 
which transactions in futures, swaps or 
options (other than swaps) contracts of 
foreign traders are executed through, 
or the resulting transactions are main-
tained in, accounts carried by a reg-
istered futures commission merchant 
or introduced by a registered intro-
ducing broker subject to the provisions 
of paragraph (a) of this section. 

[77 FR 66328, Nov. 2, 2012] 

§ 1.38 Execution of transactions. 
(a) Competitive execution required; ex-

ceptions. All purchases and sales of any 
commodity for future delivery, and of 
any commodity option, on or subject to 
the rules of a contract market shall be 
executed openly and competitively by 
open outcry or posting of bids and of-
fers or by other equally open and com-
petitive methods, in the trading pit or 
ring or similar place provided by the 
contract market, during the regular 
hours prescribed by the contract mar-
ket for trading in such commodity or 
commodity option: Provided, however, 
That this requirement shall not apply 
to transactions which are executed 
non-competitively in accordance with 
written rules of the contract market 
which have been submitted to and ap-
proved by the Commission, specifically 
providing for the non-competitive exe-
cution of such transactions. 

(b) Noncompetitive trades; exchange of 
futures, etc.; requirements. Every person 
handling, executing, clearing, or car-
rying trades, transactions or positions 
which are not competitively executed, 
including transfer trades or office 
trades, or trades involving the ex-
change of futures for cash commodities 
or the exchange of futures in connec-
tion with cash commodity trans-
actions, shall identify and mark by ap-
propriate symbol or designation all 
such transactions or contracts and all 
orders, records, and memoranda per-
taining thereto. 

(Approved by the Office of Management and 
Budget under control numbers 3038–0007 and 
3038–0022) 

[46 FR 54523, Nov. 3, 1981, as amended at 46 
FR 63035, Dec. 30, 1981] 

§ 1.39 Simultaneous buying and selling 
orders of different principals; exe-
cution of, for and between prin-
cipals. 

(a) Conditions and requirements. A 
member of a contract market or a swap 
execution facility who shall have at 
the same time both buying and selling 
orders of different principals for the 
same swap, commodity for future de-
livery in the same delivery month or 
the same option (both puts or both 
calls, with the same underlying con-
tract for future delivery or the same 
underlying commodity, expiration date 

VerDate Sep<11>2014 19:00 May 10, 2017 Jkt 241057 PO 00000 Frm 00147 Fmt 8010 Sfmt 8010 Q:\17\17V1.TXT 31lp
ow

el
l o

n 
D

S
K

54
D

X
V

N
1O

F
R

 w
ith

 $
$_

JO
B



138 

17 CFR Ch. I (4–1–17 Edition) § 1.39 

and strike price) may execute such or-
ders for and directly between such 
principals at the market price, if in 
conformity with written rules of such 
contract market or swap execution fa-
cility which have been approved by or 
self-certified to the Commission, and: 

(1)(i) When trading is conducted in a 
trading pit or ring, such orders are 
first offered openly and competitively 
by open outcry in such trading pit or 
ring (A) by both bidding and offering at 
the same price, and neither such bid 
nor offer is accepted, or (B) by bidding 
and offering to a point where such offer 
is higher than such bid by not more 
than the minimum permissible price 
fluctuation applicable to such futures 
contract or commodity option on such 
contract market, and neither such bid 
nor offer is accepted; or 

(ii) When in non-pit trading in swaps 
or contracts of sale for future delivery, 
bids and offers are posted on a board, 
such member: 

(A) Pursuant to such buying order 
posts a bid on the board and, incident 
to the execution of such selling order, 
accepts such bid and all other bids 
posted at equal to or higher than the 
bid posted by him; or 

(B) Pursuant to such selling order 
posts an offer on the board and, inci-
dent to the execution of such buying 
order, accepts such offer and all other 
offers posted at prices equal to or lower 
than the offer posted by him; 

(2) Such member executes such or-
ders in the presence of an official rep-
resentative of such contract market or 
swap execution facility designated to 
observe such transactions and, by ap-
propriate descriptive words or symbol, 
clearly identifies all such transactions 
on his trading card or other record, 
made at the time of execution, and 
notes thereon the exact time of execu-
tion and promptly presents or makes 
available said record to such official 
representative for verification and ini-
tialing, as appropriate; 

(3) Such swap execution facility or 
contract market keeps a record in per-
manent form of each such transaction 
showing all transaction details re-
quired to be captured by the Act, Com-
mission rule or regulation; and 

(4) Neither the futures commission 
merchant, other registrant receiving 

nor the member executing such orders 
has any interest therein, directly or in-
directly, except as a fiduciary. 

(b) Large order execution procedures. 
(1) A member of a contract market or 
a swap execution facility may execute 
simultaneous buying and selling orders 
of different principals directly between 
the principals in compliance with Com-
mission regulations and large order 
execution procedures established by 
written rules of the contract market or 
swap execution facility that have been 
approved by or self-certified to the 
Commission: Provided, That, to the ex-
tent such large order execution proce-
dures do not meet the conditions and 
requirements of paragraph (a) of this 
section, the contract market or swap 
execution facility has petitioned the 
Commission for, and the Commission 
has granted, an exemption from the 
conditions and requirements of para-
graph (a) of this section. Any such peti-
tion must be accompanied by proposed 
contract market or swap execution fa-
cility rules to implement the large 
order execution procedures. The peti-
tion shall include: 

(i) An explanation of why the pro-
posed large order execution rules do 
not comply with paragraph (a) of this 
section; and 

(ii) A description of a special surveil-
lance program that would be followed 
by the contract market or swap execu-
tion facility in monitoring the large 
order execution procedures. 

(2) The Commission may, in its dis-
cretion and upon such terms and condi-
tions as it deems appropriate, grant 
such petition for exemption if it finds 
that the exemption is not contrary to 
the public interest and the purpose of 
the provision from which explanation 
is sought. The petition shall be consid-
ered concurrently with the proposed 
large order execution rules. 

(c) Not deemed filling orders by offset. 
The execution of orders in compliance 
with the conditions herein set forth 
will not be deemed to constitute the 
filling of orders by offset within the 
meaning of section 4b(a) of the Act. 

[41 FR 3194, Jan. 21, 1976, as amended at 46 
FR 63035, Dec. 30, 1981; 47 FR 57008, Dec. 22, 
1982; 56 FR 12344, Mar. 25, 1991; 59 FR 5525, 
Feb. 7, 1994; 77 FR 66329, Nov. 2, 2012] 
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MISCELLANEOUS 

§ 1.40 Crop, market information let-
ters, reports; copies required. 

Each futures commission merchant, 
each retail foreign exchange dealer, 
each introducing broker, and each 
member of a contract market or a swap 
execution facility shall, upon request, 
furnish or cause to be furnished to the 
Commission a true copy of any letter, 
circular, telecommunication, or report 
published or given general circulation 
by such futures commission merchant, 
retail foreign exchange dealer, intro-
ducing broker, member or eligible con-
tract participant which concerns crop 
or market information or conditions 
that affect or tend to affect the price of 
any commodity, including any ex-
change rate, and the true source of or 
authority for the information con-
tained therein. 

[77 FR 66329, Nov. 2, 2012] 

§§ 1.41–1.45 [Reserved] 

§ 1.46 Application and closing out of 
offsetting long and short positions. 

(a) Application of purchases and sales. 
(1) Except with respect to purchases or 
sales which are for omnibus accounts, 
or where the customer or account con-
troller has instructed otherwise, any 
futures commission merchant who, on 
or subject to the rules of a designated 
contract market: 

(i) Purchases any commodity for fu-
ture delivery for the account of any 
customer when the account of such 
customer at the time of such purchase 
has a short position in the same future 
of the same commodity on the same 
market; 

(ii) Sells any commodity for future 
delivery for the account of any cus-
tomer when the account of such cus-
tomer at the time of such sale has a 
long position in the same future of the 
same commodity on the same market; 

(iii) Purchases a put or call option 
for the account of any customer when 
the account of such customer at the 
time of such purchase has a short put 
or call option position with the same 
underlying futures contract or same 
underlying commodity, strike price, 
expiration date and contract market as 
that purchased; or 

(iv) Sells a put or call option for the 
account of any customer when the ac-
count of such customer at the time of 
such sale has a long put or call option 
position with the same underlying fu-
tures contract or same underlying 
commodity, strike price, expiration 
date and contract market as that 
sold—shall on the same day apply such 
purchase or sale against such pre-
viously held short or long futures or 
option position, as the case may be, 
and shall, for futures transactions, 
promptly furnish such customer a 
statement showing the financial result 
of the transactions involved and, if ap-
plicable, that the account was intro-
duced to the futures commission mer-
chant by an introducing broker and the 
names of the futures commission mer-
chant and introducing broker. 

(2) Any futures commission merchant 
or retail foreign exchange dealer who: 

(i) Engages in a retail forex trans-
action involving the purchase of any 
currency for the account of any retail 
forex customer when the account of 
such retail forex customer at the time 
of such purchase has an open retail 
forex transaction for the sale of the 
same currency; 

(ii) Engages in a retail forex trans-
action involving the sale of any cur-
rency for the account of any retail 
forex customer when the account of 
such retail forex customer at the time 
of such sale has an open retail forex 
transaction for the purchase of the 
same currency; 

(iii) Purchases a put or call option in-
volving foreign currency for the ac-
count of any customer when the ac-
count of such customer at the time of 
such purchase has a short put or call 
option position with the same under-
lying currency, strike price, and expi-
ration date as that purchased; or 

(iv) Sells a put or call option involv-
ing foreign currency for the account of 
any customer when the account of such 
customer at the time of such sale has a 
long put or call option position with 
the same underlying currency, strike 
price, and expiration date as that 
sold—shall immediately apply such 
purchase or sale against such pre-
viously held opposite transaction, and 
shall promptly furnish such retail forex 
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customer a statement showing the fi-
nancial result of the transactions in-
volved and, if applicable, that the ac-
count was introduced to the futures 
commission merchant or retail foreign 
exchange dealer by an introducing 
broker and the names of the futures 
commission merchant or retail foreign 
exchange dealer, and the introducing 
broker. 

(b) Close-out against oldest open posi-
tion. In all instances wherein the short 
or long futures, retail forex transaction 
or option position in such customer’s 
or retail forex customer’s account im-
mediately prior to such offsetting pur-
chase or sale is greater than the quan-
tity purchased or sold, the futures 
commission merchant or retail foreign 
exchange dealer shall apply such off-
setting purchase or sale to the oldest 
portion of the previously held short or 
long position: Provided, That upon spe-
cific instructions from the customer 
the offsetting transaction shall be ap-
plied as specified by the customer 
without regard to the date of acquisi-
tion of the previously held position; 
and Provided, further, that a futures 
commission merchant or retail foreign 
exchange dealer, if permitted by the 
rules of a registered futures associa-
tion, may offset, at the customer’s re-
quest, retail forex transactions of the 
same size, even if the customer holds 
other transactions of a different size, 
but in each case must offset the trans-
action against the oldest transaction of 
the same size. Such instructions may 
also be accepted from any person who, 
by power of attorney or otherwise, ac-
tually directs trading in the customer’s 
or retail forex customer’s account un-
less the person directing the trading is 
the futures commission merchant or 
retail foreign exchange dealer (includ-
ing any partner thereof), or is an offi-
cer, employee, or agent of the futures 
commission merchant or retail foreign 
exchange dealer. With respect to every 
such offsetting transaction that, in ac-
cordance with such specific instruc-
tions, is not applied to the oldest por-
tion of the previously held position, 
the futures commission merchant or 
retail foreign exchange dealer shall 
clearly show on the statement issued 
to the customer or retail forex cus-
tomer in connection with the trans-

action, that because of the specific in-
structions given by or on behalf of the 
customer or retail forex customer the 
transaction was not applied in the 
usual manner, i.e., against the oldest 
portion of the previously held position. 
However, no such showing need be 
made if the futures commission mer-
chant or retail foreign exchange dealer 
has received such specific instructions 
in writing from the customer or retail 
forex customer for whom such account 
is carried. 

(c) In-and-out trades; day trades. Not-
withstanding the provisions of para-
graphs (a) and (b) of this section shall 
not be deemed to require the applica-
tion of purchases or sales closed out 
during the same day (commonly known 
as ‘‘in-and-out trades’’ or ‘‘day trades’’) 
against short or long positions carried 
forward from a prior date. 

(d) Exceptions. The provisions of this 
section shall not apply to: 

(1) Purchases or sales of commodity 
options constituting ‘‘bona fide hedg-
ing transactions’’ pursuant to rules of 
the contract market which have been 
adopted in accordance with the re-
quirements of § 1.61(b) and approved by 
the Commission pursuant to; section 
5a(a)(12)(A) of the Act Provided, That 
no contract market or futures commis-
sion merchant shall permit such option 
positions to be offset other than by 
open and competitive execution in the 
trading pit or ring provided by the con-
tract market, during the regular hours 
prescribed by the contract market for 
trading in such commodity option. 

(2) Purchases or sales constituting 
‘‘bona fide hedging transactions’’ as de-
fined in § 1.3(z); nor 

(3) Sales during a delivery period for 
the purpose of making delivery during 
such delivery period if such sales are 
accompanied by instructions to make 
delivery thereon, together with ware-
house receipts or other documents nec-
essary to effectuate such delivery. 

(4)–(7) [Reserved] 
(8) Purchases or sales held in error 

accounts, including but not limited to 
floor broker error accounts, and pur-
chases or sales identified as errors at 
the time they are assigned to an ac-
count that contains other purchases or 
sales not identified as errors and held 
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in that account (‘‘error trades’’), pro-
vided that: 

(i) Each error trade does not offset 
another error trade held in the same 
account; 

(ii) Each error trade is offset by open 
and competitive means on or subject to 
the rules of a contract market by not 
later than the close of business on the 
business day following the day the 
error trade is discovered and assigned 
to an error account or identified as an 
error trade, unless at the close of busi-
ness on the business day following the 
discovery of the error trade, the rel-
evant market has reached a daily price 
fluctuation limit and the trader is un-
able to offset the error trade, in which 
case the error trade must be offset as 
soon as practicable thereafter; and 

(iii) No error trade is closed out by 
transferring such an open position to 
another account also controlled by 
that same trader. 

(e) The statements required by para-
graph (a) of this section may be fur-
nished to the customer or the person 
described in § 1.33(d) by means of elec-
tronic transmission, in accordance 
with § 1.33(g). 

(Approved by the Office of Management and 
Budget under control number 3038–0007) 

(Secs. 4g, 5, 42 Stat. 1000, 49 Stat. 1496; 7 
U.S.C. 6g, 7; secs. 4g, 5, 8a; 7 U.S.C. 6g, 7, 12a) 

[41 FR 3194, Jan. 21, 1976] 

EDITORIAL NOTE: For FEDERAL REGISTER ci-
tations affecting § 1.46, see the List of CFR 
Sections Affected, which appears in the 
Finding Aids section of the printed volume 
and at www.fdsys.gov. 

§§ 1.47–1.48 [Reserved] 

§ 1.49 Denomination of customer funds 
and location of depositories. 

(a) Definitions. For purposes of this 
section: 

(1) Money center country. This term 
means Canada, France, Italy, Ger-
many, Japan, and the United Kingdom. 

(2) Money center currency. This term 
means the currency of any money cen-
ter country and the Euro. 

(b) Permissible denominations of obliga-
tions. (1) Subject to the terms and con-
ditions set forth in this section, a fu-
tures commission merchant’s obliga-
tions to a customer shall be denomi-
nated: 

(i) In the United States dollar; 
(ii) In a currency in which funds were 

deposited by the customer or were con-
verted at the request of the customer, 
to the extent of such deposits and con-
versions; or 

(iii) In a currency in which funds 
have accrued to the customer as a re-
sult of trading conducted on a des-
ignated contract market, to the extent 
of such accruals. 

(2)(i) A futures commission merchant 
shall prepare and maintain a written 
record of each transaction converting 
customer funds from one currency to 
another. 

(ii) A written record prepared under 
paragraph (b)(2)(i) of this section must 
include the date the transaction was 
executed, the currencies converted, the 
amount converted, and the resulting 
amount. 

(iii) The information required under 
paragraph (b)(2)(ii) of this section must 
be provided to the customer upon the 
customer’s request. 

(c) Permissible locations of depositories. 
(1) Unless a customer provides instruc-
tions to the contrary, a futures com-
mission merchant or a derivatives 
clearing organization may hold cus-
tomer funds: 

(i) In the United States; 
(ii) In a money center country; or 
(iii) In the country of origin of the 

currency. 
(2) A futures commission merchant 

or derivatives clearing organization 
may hold customer funds outside the 
United States, in a jurisdiction that is 
not a money center country, or the 
country of origin of the currency only 
to the extent authorized by the cus-
tomer, provided, that the futures com-
mission merchant or derivatives clear-
ing organization must make and main-
tain a written record of such authoriza-
tion. Notwithstanding the foregoing, in 
no event shall a futures commission 
merchant or a derivatives clearing or-
ganization hold customer funds in a re-
stricted country subject to sanctions 
by the Office of Foreign Assets Control 
of the U.S. Department of Treasury. 

(d) Qualifications for depositories. (1) 
To hold customer funds required to be 
segregated pursuant to the Act and 
§§ 1.20 through 1.30, 1.32 and 1.36, a de-
pository must provide the depositing 
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futures commission merchant or de-
rivatives clearing organization with 
the appropriate written acknowledg-
ment as required under §§ 1.20 and 1.26. 

(2) A depository, if located in the 
United States, must be: 

(i) A bank or trust company; 
(ii) A futures commission merchant 

registered as such with the Commis-
sion; or 

(iii) A derivatives clearing organiza-
tion. 

(3) A depository, if located outside 
the United States, must be: 

(i) A bank or trust company that has 
in excess of $1 billion of regulatory 
capital; 

(ii) A futures commission merchant 
that is registered as such with the 
Commission; or 

(iii) A derivatives clearing organiza-
tion. 

(e) Segregation requirements. (1) Each 
futures commission merchant and each 
derivatives clearing organization must, 
as of the close of each business day, 
hold in segregated accounts on behalf 
of commodity or option customers: 

(i) Sufficient United States dollars, 
held in the United States, to meet all 
United States dollar obligations; and 

(ii) Sufficient funds in each other 
currency to meet obligations in such 
currency. 

(2) Notwithstanding paragraph 
(e)(1)(ii) of this section, assets denomi-
nated in one currency may be held to 
meet obligations denominated in an-
other currency as follows: 

(i) United States dollars may be held 
in the United States or in money cen-
ter countries to meet obligations de-
nominated in any other currency; and 

(ii) Funds in money center currencies 
may be held in the United States or in 
money center countries to meet obliga-
tions denominated in currencies other 
than the United States dollar. 

(3) Each futures commission mer-
chant and each derivatives clearing or-
ganization shall make and maintain 
records sufficient to demonstrate com-
pliance with this paragraph (e). 

[68 FR 5551, Feb. 4, 2003, as amended at 76 FR 
44264, July 25, 2011; 77 FR 66330, Nov. 2, 2012] 

§§ 1.50–1.51 [Reserved] 

§ 1.52 Self-regulatory organization 
adoption and surveillance of min-
imum financial requirements. 

(a) For purposes of this section, the 
following terms are defined as follows: 

(1) Examinations expert is defined as a 
Nationally recognized accounting and 
auditing firm with substantial exper-
tise in audits of futures commission 
merchants, risk assessment and inter-
nal control reviews, and is an account-
ing and auditing firm that is accept-
able to the Commission; and 

(2) Self-regulatory organization means 
a contract market (as defined in 
§ 1.3(h)) or a registered futures associa-
tion under section 17 of the Act. The 
term ‘‘self-regulatory organization’’ for 
purpose of this section does not include 
a swap execution facility (as defined in 
§ 1.3(rrrr)). 

(b)(1) Each self-regulatory organiza-
tion must adopt rules prescribing min-
imum financial and related reporting 
requirements for members who are reg-
istered futures commission merchants 
or registered retail foreign exchange 
dealers. Each self-regulatory organiza-
tion other than a contract market 
must adopt rules prescribing minimum 
financial and related reporting require-
ments for members who are registered 
introducing brokers. The self-regu-
latory organization’s minimum finan-
cial and related reporting requirements 
must be the same as, or more stringent 
than, the requirements contained in 
§§ 1.10 and 1.17, for futures commission 
merchants and introducing brokers, 
and §§ 5.7 and 5.12 of this chapter for re-
tail foreign exchange dealers; provided, 
however, that a self-regulatory organi-
zation may permit its member reg-
istrants that are registered with the 
Securities and Exchange Commission 
as securities brokers or dealers to file 
(in accordance with § 1.10(h)) a copy of 
their Financial and Operational Com-
bined Uniform Single Report under the 
Securities Exchange Act of 1934 
(‘‘FOCUS Report’’), Part II, Part IIA, 
or Part II CSE, as applicable, in lieu of 
Form 1–FR; provided, further, that such 
self-regulatory organization must re-
quire such member registrants to pro-
vide all information in Form 1–FR that 
is not included in the FOCUS Report 
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Part II, Part IIA, or Part CSE provided 
by such member registrant. The defini-
tion of adjusted net capital must be the 
same as that prescribed in § 1.17(c) for 
futures commission merchants and in-
troducing brokers, and § 5.7(b)(2) of this 
chapter for futures commission mer-
chants offering or engaging in retail 
forex transactions and for retail for-
eign exchange dealers. 

(2) In addition to the requirements 
set forth in paragraph (b)(1) of this sec-
tion, each self-regulatory organization 
that has a futures commission mer-
chant member registrant must adopt 
rules prescribing risk management re-
quirements for futures commission 
merchant member registrants that 
shall be the same as, or more stringent 
than, the requirements contained in 
§ 1.11. 

(c)(1) Each self-regulatory organiza-
tion must establish and operate a su-
pervisory program that includes writ-
ten policies and procedures concerning 
the application of such supervisory 
program in the examination of its 
member registrants for the purpose of 
assessing whether each member reg-
istrant is in compliance with the appli-
cable self-regulatory organization and 
Commission regulations governing 
minimum net capital and related fi-
nancial requirements, the obligation to 
segregate customer funds, risk man-
agement requirements, financial re-
porting requirements, recordkeeping 
requirements, and sales practice and 
other compliance requirements. The 
supervisory program also must address 
the following elements: 

(i) Adequate levels and independence of 
examination staff. A self-regulatory or-
ganization must maintain staff of an 
adequate size, training, and experience 
to effectively implement a supervisory 
program. Staff of the self-regulatory 
organization, including officers, direc-
tors, and supervising committee mem-
bers, must maintain independent judg-
ment and its actions must not impair 
its independence nor appear to impair 
its independence in matters related to 
the supervisory program. The self-regu-
latory organization must provide an-
nual ethics training to all staff with re-
sponsibilities for the supervisory pro-
gram. 

(ii) Ongoing surveillance. A self-regu-
latory organization’s ongoing surveil-
lance of member registrants must in-
clude the review and analysis of finan-
cial reports and regulatory notices 
filed by member registrants with the 
designated self-regulatory organiza-
tion. 

(iii) High-risk firms. A self-regulatory 
organization’s supervisory program 
must include procedures for identifying 
member registrants that are deter-
mined to pose a high degree of poten-
tial financial risk, including the poten-
tial risk of loss of customer funds. 
High-risk member registrants must in-
clude firms experiencing financial or 
operational difficulties, failing to meet 
segregation or net capital require-
ments, failing to maintain current 
books and records, or experiencing ma-
terial inadequacies in internal con-
trols. Enhanced monitoring for high 
risk firms should include, as appro-
priate, daily review of net capital, seg-
regation, and secured calculations, to 
assess compliance with self-regulatory 
organization and Commission require-
ments. 

(iv) On-site examinations. (A) A self- 
regulatory organization must conduct 
routine periodic on-site examinations 
of member registrants. Member futures 
commission merchants and retail for-
eign exchange dealers must be subject 
to on-site examinations no less fre-
quently than once every eighteen 
months. A self-regulatory organization 
shall establish a risk-based method of 
establishing the scope of each on-site 
examination; provided, however, that 
the scope of each on-site examination 
of a futures commission merchant or 
retail foreign exchange dealer must in-
clude an assessment of whether the 
registrant is in compliance with appli-
cable Commission and self-regulatory 
organization minimum capital, cus-
tomer fund protection, recordkeeping, 
and reporting requirements. 

(B) A self-regulatory organization 
other than a contract market must es-
tablish the frequency of on-site exami-
nations of member introducing brokers 
that do not operate pursuant to guar-
antee agreements with futures commis-
sion merchants or retail foreign ex-
change dealers using a risk-based ap-
proach, which takes into consideration 
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the time elapsed since the self-regu-
latory organization’s previous exam-
ination of the introducing broker. 

(C) A self-regulatory organization 
must conduct on-site examinations of 
member registrants in accordance with 
uniform examination programs and 
procedures that have been submitted to 
the Commission. 

(v) Adequate documentation. A self- 
regulatory organization must ade-
quately document all aspects of the op-
eration of the supervisory program, in-
cluding the conduct of risk-based scope 
setting and the risk-based surveillance 
of high-risk member registrants, and 
the imposition of remedial and puni-
tive action(s) for material violations. 

(2) In addition to the requirements 
set forth in paragraph (c)(1) of this sec-
tion, the supervisory program of a self- 
regulatory organization that has a reg-
istered futures commission merchant 
member must satisfy the following re-
quirements: 

(i) The supervisory program must set 
forth in writing the examination stand-
ards that the self-regulatory organiza-
tion must apply in its examination of 
its registered futures commission mer-
chant member. The supervisory pro-
gram must be based on controls testing 
and substantive testing, and must ad-
dress all areas of risk to which the fu-
tures commission merchant can rea-
sonably be foreseen to be subject. The 
supervisory program must be based on 
an understanding of the internal con-
trol environment to determine the na-
ture, timing and extent of the controls 
and substantive testing to be per-
formed. The determination as to which 
elements of the supervisory program 
are to be performed on any examina-
tion must be based on the risk profile 
of each registered futures commission 
merchant member. 

(ii) All aspects of the supervisory 
program, including the standards pur-
suant to paragraph (c)(2)(iii) of this 
section, must, at minimum, conform to 
auditing standards issued by the Public 
Company Accounting Oversight Board 
as such standards would be applicable 
to a non-financial statement audit. 
These standards would include the 
training and proficiency of the auditor, 
due professional care in the perform-
ance of work, consideration of fraud in 

an audit, audit risk and materiality in 
conducting an audit, planning and su-
pervision, understanding the entity 
and its environment and assessing the 
risks of material misstatement, per-
forming audit procedures in response 
to assessed risk and evaluating the 
audit evidence obtained, auditor’s com-
munication with those charged with 
governance, and communicating inter-
nal control matters identified in an 
audit. 

(iii) The supervisory program must, 
at a minimum, have standards address-
ing the following: 

(A) The ethics of an examiner; 
(B) The independence of an examiner; 
(C) The supervision, review, and qual-

ity control of an examiner’s work prod-
uct; 

(D) The evidence and documentation 
to be reviewed and retained in connec-
tion with an examination; 

(E) The sampling size and techniques 
used in an examination; 

(F) The examination risk assessment 
process; 

(G) The examination planning proc-
ess; 

(H) Materiality assessment; 
(I) Quality control procedures to en-

sure that the examinations maintain 
the level of quality expected; 

(J) Communications between an ex-
aminer and the regulatory oversight 
committee, or the functional equiva-
lent of the regulatory oversight com-
mittee, of the self-regulatory organiza-
tion of which the futures commission 
merchant is a member; 

(K) Communications between an ex-
aminer and a futures commission mer-
chant’s audit committee of the board 
of directors or other similar governing 
body; 

(L) Analytical review procedures; 
(M) Record retention; and 
(N) Required items for inclusion in 

the examination report, such as repeat 
violations, material items, and high 
risk issues. The examination report is 
intended solely for the information and 
use of the self-regulatory organizations 
and the Commission, and is not in-
tended to be and should not be used by 
any other person or entity. 

(iv) A self-regulatory organization 
must cause an examinations expert to 
evaluate the supervisory program and 
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such self-regulatory organization’s ap-
plication of the supervisory program at 
least once every three years. 

(A) The self-regulatory organization 
must obtain from such examinations 
expert a written report on findings and 
recommendations issued under the con-
sulting services standards of the Amer-
ican Institute of Certified Public Ac-
countants that includes the following: 

(1) A statement that the examina-
tions expert has evaluated the super-
visory program, including the suffi-
ciency of the risk-based approach and 
the internal controls testing thereof, 
and comments and recommendations in 
connection with such evaluation from 
such examinations expert; 

(2) A statement that the examina-
tions expert has evaluated the applica-
tion of the supervisory program by the 
self-regulatory organization, and com-
ments and recommendations in connec-
tion with such evaluation from such 
examinations expert; and 

(3) The examinations expert’s report 
should include an analysis of the super-
visory program’s design to detect ma-
terial weaknesses in an entity’s inter-
nal control environment; 

(4) A discussion and recommendation 
of any new or best practices as pre-
scribed by industry sources, including, 
but not limited to, those from the 
American Institute of Certified Public 
Accountants, the Public Company Ac-
counting Oversight Board, the Insti-
tute of Internal Auditors, and The Risk 
Management Association. 

(B) The self-regulatory organization 
must provide the written report to the 
Commission no later than thirty days 
following the receipt thereof. The self- 
regulatory organization may also pro-
vide to the Commission a response, in 
writing, to any of the findings, com-
ments or recommendations made by 
the examinations expert. Upon resolu-
tion of any questions or comments 
raised by the Commission, and upon 
written notice from the Commission 
that it has no further comments or 
questions on the supervisory program 
as amended (by reason of the examina-
tions expert’s proposals, considerations 
of the Commission’s questions or com-
ments, or otherwise), the self-regu-
latory organization shall commence 
applying such supervisory program as 

the standard for examining its reg-
istered futures commission merchant 
members for all examinations con-
ducted with an ‘‘as-of’’ date later than 
the date of the Commission’s written 
notification. 

(v) The supervisory program must re-
quire the self-regulatory organization 
to report to its risk and/or audit com-
mittee of the board of directors, or a 
functional equivalent committee, with 
timely reports of the activities and 
findings of the supervisory program to 
assist the risk and/or audit committee 
of the board of directors, or a func-
tional equivalent committee, to fulfill 
its responsibility of overseeing the ex-
amination function. 

(vi) The initial supervisory program 
shall be established as follows. Within 
180 days following the effective date of 
this section, or such other time as the 
Commission may approve, the self-reg-
ulatory organization shall submit a 
proposed supervisory program to the 
Commission for its review and com-
ment, together with a written report 
that includes the elements found in 
paragraphs (c)(2)(iv)(A)(1) and (3) of 
this section from an examinations ex-
pert who has evaluated the supervisory 
program. The self-regulatory organiza-
tion may provide the Commission a 
written response to any findings, com-
ments or recommendations made by 
the examinations expert. Upon resolu-
tion of any questions or comments 
raised by the Commission, and upon 
written notice from the Commission 
that it has no further comments or 
questions on the proposed supervisory 
program as amended (by reason of the 
considerations of the Commission’s 
questions or comments or otherwise), 
the self-regulatory organizations shall 
commence applying such supervisory 
program as the standard for examining 
its members that are registered as fu-
tures commission merchants for all ex-
aminations conducted with an ‘‘as-of’’ 
date later than the date of the Com-
mission’s written notification. 

(vii) The examinations expert’s re-
port, the self-regulatory organization’s 
response, as well as any information 
concerning the supervisory program or 
any review conducted pursuant to the 
program that is obtained by the exami-
nations expert, is confidential. Except 
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as expressly provided for in this sec-
tion, such information may not be dis-
closed to anyone not involved in the re-
view process. 

(d)(1) Any two or more self-regu-
latory organizations may file with the 
Commission a plan for delegating to a 
designated self-regulatory organiza-
tion, for any registered futures com-
mission merchant, retail foreign ex-
change dealer, or introducing broker 
that is a member of more than one 
such self-regulatory organization, the 
function of: 

(i) Monitoring and examining for 
compliance with the minimum finan-
cial and related reporting requirements 
and risk management requirements, in-
cluding policies and procedures relat-
ing to the receipt, holding, investing 
and disbursement of customer funds, 
adopted by such self-regulatory organi-
zations and the Commission in accord-
ance with paragraphs (b) and (c) of this 
section; and 

(ii) Receiving the financial reports 
and notices necessitated by such min-
imum financial and related reporting 
requirements; provided, however, that 
the self-regulatory organization that 
delegates the functions set forth in this 
paragraph (d)(1) shall remain respon-
sible for its member registrants’ com-
pliance with the regulatory obliga-
tions, and if such self-regulatory orga-
nization becomes aware that a dele-
gated function is not being performed 
as required under this section, the self- 
regulatory organization shall promptly 
take any necessary steps to address 
any noncompliance. 

(2) If a plan established pursuant to 
paragraph (d)(1) of this section applies 
to any registered futures commission 
merchant, then such plan must include 
the following elements: 

(i) The Joint Audit Committee. The self- 
regulatory organizations that choose 
to participate in the plan shall form a 
Joint Audit Committee, consisting of 
all self-regulatory organizations in the 
plan as members. The members of the 
Joint Audit Committee shall establish, 
operate and maintain a Joint Audit 
Program in accordance with the re-
quirements of this section to ensure an 
effective and a high quality program 
for examining futures commission mer-
chants, to designate the designated 

self-regulatory organizations that will 
be responsible for the examinations of 
futures commission merchants pursu-
ant to the Joint Audit Program, and to 
satisfy such additional obligations set 
forth in this section in order to facili-
tate the examinations of futures com-
mission merchants by their respective 
designated self-regulatory organiza-
tions. 

(ii) The Joint Audit Program. The 
Joint Audit Program must, at min-
imum, satisfy the following require-
ments. 

(A) The purpose of the Joint Audit 
Program must be to assess whether 
each registered futures commission 
merchant member of the Joint Audit 
Committee self-regulatory organiza-
tion members is in compliance with 
the Joint Audit Program and Commis-
sion regulations governing minimum 
net capital and related financial re-
quirements, the obligation to segregate 
customer funds, risk management re-
quirements, including policies and pro-
cedures relating to the receipt, hold-
ing, investment, and disbursement of 
customer funds, financial reporting re-
quirements, recordkeeping require-
ments, and sales practice and other 
compliance requirements. 

(B) The Joint Audit Program must 
include written policies and procedures 
concerning the application of the Joint 
Audit Program in the examination of 
the registered futures commission mer-
chant members of the Joint Audit 
Committee self-regulatory organiza-
tion members. 

(C)(1) Adequate levels and independ-
ence of examination staff. A designated 
self-regulatory organization must 
maintain staff of an adequate size, 
training, and experience to effectively 
implement the Joint Audit Program. 
Staff of the designated self-regulatory 
organization, including officers, direc-
tors, and supervising committee mem-
bers, must maintain independent judg-
ment and its actions must not impair 
its independence nor appear to impair 
its independence in matters related to 
the Joint Audit Program. The des-
ignated self-regulatory organization 
must provide annual ethics training to 
all staff with responsibilities for the 
Joint Audit Program. 
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(2) Ongoing surveillance. A designated 
self-regulatory organization’s ongoing 
surveillance of futures commission 
merchant member registrants over 
which it has oversight responsibilities 
must include the review and analysis of 
financial reports and regulatory no-
tices filed by such member registrants 
with the designated self-regulatory or-
ganization. 

(3) High-risk firms. The Joint Audit 
Program must include procedures for 
identifying futures commission mer-
chant member registrants over which 
it has oversight responsibilities that 
are determined to pose a high degree of 
potential financial risk, including the 
potential risk of loss of customer 
funds. High-risk member registrants 
must include firms experiencing finan-
cial or operational difficulties, failing 
to meet segregation or net capital re-
quirements, failing to maintain cur-
rent books and records, or experiencing 
material inadequacies in internal con-
trols. Enhanced monitoring for high 
risk firms should include, as appro-
priate, daily review of net capital, seg-
regation, and secured calculations, to 
assess compliance with self-regulatory 
and Commission requirements. 

(4) On-site examinations. A designated 
self-regulatory organization must con-
duct routine periodic on-site examina-
tions of futures commission merchant 
member registrants over which it has 
oversight responsibilities. Such mem-
ber registrants must be subject to on- 
site examinations no less frequently 
than once every eighteen months. A 
designated self-regulatory organization 
shall establish a risk-based method of 
establishing the scope of each on-site 
examination, provided, however, that 
the scope of each on-site examination 
of a futures commission merchant 
must include an assessment of whether 
the registrant is in compliance with 
applicable Commission and self-regu-
latory organization minimum capital, 
customer fund protection, record-
keeping, and reporting requirements. A 
designated self-regulatory organization 
must conduct on-site examinations of 
futures commission merchant reg-
istrants in accordance with the Joint 
Audit Program. 

(D) The Joint Audit Committee 
members must adequately document 

all aspects of the operation of the Joint 
Audit Program, including the conduct 
of risk-based scope setting and the 
risk-based surveillance of high-risk 
member registrants, and the imposi-
tion of remedial and punitive action(s) 
for material violations. 

(E) The Joint Audit Program must 
set forth in writing the examination 
standards that a designated self-regu-
latory organization must apply in its 
examination of a registered futures 
commission merchant. The Joint Audit 
Program must be based on controls 
testing and substantive testing, and 
must address all areas of risk to which 
the futures commission merchant can 
reasonably be foreseen to be subject. 
The Joint Audit Program must be 
based on an understanding of the inter-
nal control environment to determine 
the nature, timing and extent of the 
controls and substantive testing to be 
performed. The determination as to 
which elements of the Joint Audit Pro-
gram are to be performed on any exam-
ination must be based on the risk pro-
file of each registered futures commis-
sion merchant. 

(F) All aspects of the Joint Audit 
Program, including the standards re-
quired pursuant to paragraph 
(d)(2)(ii)(G) of this section, must, at 
minimum, conform to auditing stand-
ards issued by the Public Company Ac-
counting Oversight Board as such 
standards would be applicable to a non- 
financial statement audit. These stand-
ards would include the training and 
proficiency of the auditor, due profes-
sional care in the performance of work, 
consideration of fraud in an audit, 
audit risk and materiality in con-
ducting an audit, planning and super-
vision, understanding the entity and 
its environment and assessing the risks 
of material misstatement, performing 
audit procedures in response to as-
sessed risk and evaluating the audit 
evidence obtained, auditor’s commu-
nication with those charged with gov-
ernance, and communicating internal 
control matters identified in an audit. 

(G) The Joint Audit Program must 
have standards addressing those items 
listed in paragraph (c)(2)(iii) of this 
section. 

(H) The initial Joint Audit Program 
shall be established as follows. Within 
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180 days following the effective date of 
this section, or such other time as the 
Commission may approve, the Joint 
Audit Committee members shall sub-
mit a proposed initial Joint Audit Pro-
gram to the Commission for its review 
and comment, together with a written 
report that includes the elements 
found in paragraphs (d)(2)(ii)(I)(1) and 
(d)(2)(ii)(I)(3) of this section from an 
examinations expert who has evaluated 
the Joint Audit Program. The Joint 
Audit Committee members may also 
provide to the Commission a response, 
in writing, to any of the findings, com-
ments or recommendations made by 
the examinations expert. Upon resolu-
tion of any questions or comments 
raised by the Commission, and upon 
written notice from the Commission 
that it has no further comments or 
questions on the proposed Joint Audit 
Program as amended (by reason of the 
considerations of the Commission’s 
questions or comments or otherwise), 
the designated self-regulatory organi-
zations shall commence applying such 
Joint Audit Program as the standard 
for examining their respective reg-
istered futures commission merchants 
for all examinations conducted with an 
‘‘as-of’’ date later than the date of the 
Commission’s written notification. 

(I) Following the establishment of 
the Joint Audit Program, no less fre-
quently than once every three years, 
the Joint Audit Committee members 
must cause an examinations expert to 
evaluate the Joint Audit Program and 
each designated self-regulatory organi-
zation’s application of the Joint Audit 
Program. The Joint Audit Committee 
members must obtain from such exami-
nations expert a written report, and 
must provide the written report to the 
Commission no later than forty-five 
days prior to the annual meeting of the 
members of the Joint Audit Committee 
to be held in that year pursuant to 
paragraph (d)(2)(iii)(A) of this section. 
The Joint Audit Committee members 
may also provide to the Commission a 
response, in writing, to any of the find-
ings, comments or recommendations 
made by the examinations expert. The 
examinations expert’s written report 
must include the following: 

(1) A statement that the examina-
tions expert has evaluated the Joint 

Audit Program, including the suffi-
ciency of the risk-based approach and 
the internal controls testing thereof, 
and comments and recommendations in 
connection with such evaluation from 
such examinations expert; 

(2) A statement that the examina-
tions expert has evaluated the applica-
tion of the Joint Audit Program by 
each designated self-regulatory organi-
zation, and comments and rec-
ommendations in connection with such 
evaluation from such examinations ex-
pert; 

(3) The examinations expert’s report 
on findings and recommendations 
issued under the consulting services 
standards of the American Institute of 
Certified Public Accountants and 
should include an analysis of the super-
visory program’s design to detect ma-
terial weaknesses in an entities inter-
nal control environment; and 

(4) A discussion and recommendation 
of any new or best practices as pre-
scribed by industry sources, including, 
but not limited to, those from the 
American Institute of Certified Public 
Accountants, the Public Company Ac-
counting Oversight Board, the Internal 
Audit Association and The Risk Man-
agement Association. 

(J) The examinations expert’s report, 
the Joint Audit Committee’s response, 
as well as any information concerning 
the supervisory program or any review 
conducted pursuant to the program 
that is obtained by the examinations 
expert, is confidential. Except as ex-
pressly provided for in paragraphs 
(d)(2)(ii)(G) or (d)(2)(ii)(H) of this sec-
tion, such information may not be dis-
closed to anyone not involved in the re-
view process. 

(K) The Joint Audit Program must 
require each Joint Audit Committee 
member to provide to its risk and/or 
audit committee of the board of direc-
tors, or a functionally equivalent com-
mittee, with timely reports of the ac-
tivities and findings of the Joint Audit 
Program to assist the risk and/or audit 
committee of the board of directors, or 
a functionally equivalent committee, 
in fulfilling its responsibility of over-
seeing the examination function. 

(iii) Meetings of the Joint Audit Com-
mittee. (A) No less frequently than once 
every year, the Joint Audit Committee 
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members must meet to consider wheth-
er changes to the Joint Audit Program 
are appropriate, and in considering 
such, in meetings corresponding to the 
written report obtained from an exami-
nations expert pursuant to paragraph 
(d)(2)(ii)(I) of this section, the Joint 
Audit Committee members must con-
sider such written report, including the 
results of the examinations expert’s as-
sessment of the Joint Audit Program 
and any additional recommendations. 
The Commission’s questions, com-
ments and proposals must also be con-
sidered. Upon written notice from the 
Commission that it has no further 
comments or questions on the Joint 
Audit Program as amended (by reason 
of the examinations expert’s proposals, 
considerations of the Commission’s 
questions, comments and proposals, or 
otherwise), the designated self-regu-
latory organizations shall commence 
applying such Joint Audit Program as 
the standard for examining their re-
spective registered futures commission 
merchants for all examinations con-
ducted with an ‘‘as-of’’ date later than 
the date of the Commission’s written 
notification. 

(B) In addition to the items consid-
ered in paragraph (d)(2)(iii)(A) of this 
section, the Joint Audit Committee 
members must consider the following 
items during the annual meeting: 

(1) The role of the Joint Audit Com-
mittee and its members as it relates to 
self-regulatory organization respon-
sibilities; 

(2) Developing and maintaining the 
Joint Audit Program for all designated 
self-regulatory organizations to follow 
with no exceptions; 

(3) Coordinating self-regulatory orga-
nization responsibilities with those of 
independent certified public account-
ants, the Commission and other regu-
lators and self-regulatory organiza-
tions (e.g., the Securities and Exchange 
Commission, the Financial Industry 
Regulatory Authority, and others, as 
the case may be for futures commission 
merchants subject to regulation by 
multiple regulators and self-regulatory 
organizations); 

(4) Coordinating and sharing informa-
tion between the Joint Audit Com-
mittee members, including issues and 
industry concerns in connection with 

examinations of futures commission 
merchants; 

(5) Identifying industry regulatory 
reporting issues and financial and oper-
ational internal control issues and 
modifying the Joint Audit Program ac-
cordingly; 

(6) Issuing risk alerts for futures 
commission merchants and/or des-
ignated self-regulatory organization 
examiners on an as-needed basis as 
issues arise; 

(7) Issuing an annual examination 
alert for certified public accountants 
and designated self-regulatory organi-
zation examiners; 

(8) Responding to industry issues; 
(9) Providing industry feedback to 

Commission proposals; and 
(10) Developing and maintaining a 

standard of ethics and independence 
with which all examination units of 
the Joint Audit Committee members 
must comply. 

(C) Minutes must be taken of all 
meetings and distributed to all mem-
bers on a timely basis. 

(D) The Commission must receive 
timely prior notice of each meeting, 
have to right to attend and participate 
in each meeting and receive written 
copies of the reports and minutes re-
quired pursuant to paragraphs 
(d)(2)(ii)(J) and (d)(2)(iii)(C) of this sec-
tion, respectively. 

(3) The plan referenced in paragraph 
(d)(1) of this section shall not be effec-
tive without Commission approval pur-
suant to paragraph (h) of this section. 

(e) Any plan filed under this section 
may contain provisions for the alloca-
tion of expenses reasonably incurred by 
designated self-regulatory organiza-
tions among the self-regulatory organi-
zations participating in such a plan. 

(f) A plan’s designated self-regulatory 
organizations must report to: 

(1) That plan’s other self-regulatory 
organizations any violation of such 
other self-regulatory organizations’ 
rules and regulations for which the re-
sponsibility to monitor or examine has 
been delegated to such designated self- 
regulatory organization under this sec-
tion; and 

(2) The Director of the Division of 
Swap Dealer and Intermediary Over-
sight of the Commission any violation 
of a self-regulatory organization’s rules 
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and regulations or any violation of the 
Commission’s regulations for which the 
responsibility to monitor, audit, or ex-
amine has been delegated to such des-
ignated self-regulatory organization 
under this section. 

(g) The Joint Audit Committee mem-
bers may, among themselves, establish 
programs to provide access to any nec-
essary financial or related information. 

(h) After appropriate notice and op-
portunity for comment, the Commis-
sion may, by written notice, approve 
such a plan, or any part of the plan, if 
it finds that the plan, or any part of it: 

(1) Is necessary or appropriate to 
serve the public interest; 

(2) Is for the protection and in the in-
terest of customers; 

(3) Reduces multiple monitoring and 
multiple examining for compliance 
with the minimum financial rules of 
the Commission and of the self-regu-
latory organizations submitting the 
plan of any futures commission mer-
chant, retail foreign exchange dealer, 
or introducing broker that is a member 
of more than one self-regulatory orga-
nization; 

(4) Reduces multiple reporting of the 
financial information necessitated by 
such minimum financial and related 
reporting requirements by any futures 
commission merchant, retail foreign 
exchange dealer, or introducing broker 
that is a member of more than one self- 
regulatory organization; 

(5) Fosters cooperation and coordina-
tion among the self-regulatory organi-
zations; and 

(6) Does not hinder the development 
of a registered futures association 
under section 17 of the Act. 

(i) After the Commission has ap-
proved a plan, or part thereof, under 
paragraph (h) of this section, a self-reg-
ulatory organization delegating the 
functions described in paragraph (d)(1) 
of this section must notify each of its 
members that are subject to such a 
plan: 

(1) Of the limited scope of the dele-
gating self-regulatory organization’s 
responsibility for such a member’s 
compliance with the Commission’s and 
self-regulatory organization’s min-
imum financial and related reporting 
requirements; and 

(2) Of the identity of the designated 
self-regulatory organization that has 
been delegated responsibility for such a 
member; provided, however, that the 
self-regulatory organization that dele-
gates, pursuant to paragraph (d) of this 
section, the functions set forth in para-
graphs (b) and (c) of this section shall 
remain responsible for its member reg-
istrants’ compliance with the regu-
latory obligations, and if such self-reg-
ulatory organization becomes aware 
that a delegated function is not being 
performed as required under this sec-
tion, the self-regulatory organization 
shall promptly take any necessary 
steps to address any noncompliance. 

(j) The Commission may at any time, 
after appropriate notice and oppor-
tunity for hearing, withdraw its ap-
proval of any plan, or part thereof, es-
tablished under this section, if such 
plan, or part thereof, ceases to ade-
quately effectuate the purposes of sec-
tion 4f(b) of the Act or of this section. 

(k) Whenever a registered futures 
commission merchant, a registered re-
tail foreign exchange dealer, or a reg-
istered introducing broker holding 
membership in a self-regulatory orga-
nization ceases to be a member in good 
standing of that self-regulatory organi-
zation, such self-regulatory organiza-
tion must, on the same day that event 
takes place, give electronic notice of 
that event to the Commission at its 
Washington, DC, headquarters and send 
a copy of that notification to such fu-
tures commission merchant, retail for-
eign exchange dealer, or introducing 
broker. 

(l) Nothing in this section shall pre-
clude the Commission from examining 
any futures commission merchant, re-
tail foreign exchange dealer, or intro-
ducing broker for compliance with the 
minimum financial and related report-
ing requirements, and the risk manage-
ment requirements, as applicable, to 
which such futures commission mer-
chant, retail foreign exchange dealer, 
or introducing broker is subject. 

(m) In the event a plan is not filed 
and/or approved for each registered fu-
tures commission merchant, retail for-
eign exchange dealer, or introducing 
broker that is a member of more than 
one self-regulatory organization, the 
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Commission may design and, after no-
tice and opportunity for comment, ap-
prove a plan for those futures commis-
sion merchants, retail foreign ex-
change dealers, or introducing brokers 
that are not the subject of an approved 
plan (under paragraph (h) of this sec-
tion), delegating to a designated self- 
regulatory organization the respon-
sibilities described in paragraph (d) of 
this section. 

[78 FR 68638, Nov. 14, 2013] 

§ 1.53 [Reserved] 

§ 1.54 Contract market rules submitted 
to and approved or not disapproved 
by the Secretary of Agriculture. 

Notwithstanding any provision of 
these rules, any bylaw, rule, regula-
tion, or resolution of a contract mar-
ket that was submitted to the Sec-
retary of Agriculture pursuant or 
§ 1.38(a) or § 1.39(a) of these rules, and 
was either approved by the Secretary 
or not disapproved by him, as of April 
21, 1975, shall continue in full force and 
effect unless and until disapproved, al-
tered or supplemented by or with the 
approval of the Commission. The adop-
tion of this rule does not constitute ap-
proval by the Commission of any con-
tract market bylaw, rule, regulation or 
resolution. 

(Sec. 411, Pub. L. 93–463, 88 Stat. 1414; 7 U.S.C. 
4a note) 

[45 FR 2314, Jan. 11, 1980] 

§ 1.55 Public disclosures by futures 
commission merchants. 

(a)(1) Except as provided in 1.65, no 
futures commission merchant, or in 
the case of an introduced account no 
introducing broker, may open a com-
modity futures account for a customer, 
other than for a customer specified in 
paragraph (f) of this section, unless the 
futures commission merchant or intro-
ducing broker first: 

(i) Furnishes the customer with a 
separate written disclosure statement 
containing only the language set forth 
in paragraph (b) of this section (except 
for nonsubstantive additions such as 
captions) or as otherwise approved 
under paragraph (c) of this section; 
Provided, however, that the disclosure 
statement may be attached to other 

documents as the cover page or the 
first page of such documents and as the 
only material on such page; and 

(ii) Receives from the customer an 
acknowledgment signed and dated by 
the customer that he received and un-
derstood the disclosure statement. 

(b) The language set forth in the 
written disclosure document required 
by paragraph (a) of this section shall be 
as follows: 

RISK DISCLOSURE STATEMENT 

The risk of loss in trading commodity fu-
tures contracts can be substantial. You 
should, therefore, carefully consider whether 
such trading is suitable for you in light of 
your circumstances and financial resources. 
You should be aware of the following points: 

(1) You may sustain a total loss of the 
funds that you deposit with your broker to 
establish or maintain a position in the com-
modity futures market, and you may incur 
losses beyond these amounts. If the market 
moves against your position, you may be 
called upon by your broker to deposit a sub-
stantial amount of additional margin funds, 
on short notice, in order to maintain your 
position. If you do not provide the required 
funds within the time required by your 
broker, your position may be liquidated at a 
loss, and you will be liable for any resulting 
deficit in your account. 

(2) The funds you deposit with a futures 
commission merchant for trading futures po-
sitions are not protected by insurance in the 
event of the bankruptcy or insolvency of the 
futures commission merchant, or in the 
event your funds are misappropriated. 

(3) The funds you deposit with a futures 
commission merchant for trading futures po-
sitions are not protected by the Securities 
Investor Protection Corporation even if the 
futures commission merchant is registered 
with the Securities and Exchange Commis-
sion as a broker or dealer. 

(4) The funds you deposit with a futures 
commission merchant are generally not 
guaranteed or insured by a derivatives clear-
ing organization in the event of the bank-
ruptcy or insolvency of the futures commis-
sion merchant, or if the futures commission 
merchant is otherwise unable to refund your 
funds. Certain derivatives clearing organiza-
tions, however, may have programs that pro-
vide limited insurance to customers. You 
should inquire of your futures commission 
merchant whether your funds will be insured 
by a derivatives clearing organization and 
you should understand the benefits and limi-
tations of such insurance programs. 

(5) The funds you deposit with a futures 
commission merchant are not held by the fu-
tures commission merchant in a separate ac-
count for your individual benefit. Futures 
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commission merchants commingle the funds 
received from customers in one or more ac-
counts and you may be exposed to losses in-
curred by other customers if the futures 
commission merchant does not have suffi-
cient capital to cover such other customers’ 
trading losses. 

(6) The funds you deposit with a futures 
commission merchant may be invested by 
the futures commission merchant in certain 
types of financial instruments that have 
been approved by the Commission for the 
purpose of such investments. Permitted in-
vestments are listed in Commission Regula-
tion 1.25 and include: U.S. government secu-
rities; municipal securities; money market 
mutual funds; and certain corporate notes 
and bonds. The futures commission mer-
chant may retain the interest and other 
earnings realized from its investment of cus-
tomer funds. You should be familiar with the 
types of financial instruments that a futures 
commission merchant may invest customer 
funds in. 

(7) Futures commission merchants are per-
mitted to deposit customer funds with affili-
ated entities, such as affiliated banks, secu-
rities brokers or dealers, or foreign brokers. 
You should inquire as to whether your fu-
tures commission merchant deposits funds 
with affiliates and assess whether such de-
posits by the futures commission merchant 
with its affiliates increases the risks to your 
funds. 

(8) You should consult your futures com-
mission merchant concerning the nature of 
the protections available to safeguard funds 
or property deposited for your account. 

(9) Under certain market conditions, you 
may find it difficult or impossible to liq-
uidate a position. This can occur, for exam-
ple, when the market reaches a daily price 
fluctuation limit (‘‘limit move’’). 

(10) All futures positions involve risk, and 
a ‘‘spread’’ position may not be less risky 
than an outright ‘‘long’’ or ‘‘short’’ position. 

(11) The high degree of leverage (gearing) 
that is often obtainable in futures trading 
because of the small margin requirements 
can work against you as well as for you. Le-
verage (gearing) can lead to large losses as 
well as gains. 

(12) In addition to the risks noted in the 
paragraphs enumerated above, you should be 
familiar with the futures commission mer-
chant you select to entrust your funds for 
trading futures positions. The Commodity 
Futures Trading Commission requires each 
futures commission merchant to make pub-
licly available on its Web site firm specific 
disclosures and financial information to as-
sist you with your assessment and selection 
of a futures commission merchant. Informa-
tion regarding this futures commission mer-
chant may be obtained by visiting our Web 
site, www.[Web site address]. 

ALL OF THE POINTS NOTED ABOVE 
APPLY TO ALL FUTURES TRADING 
WHETHER FOREIGN OR DOMESTIC. IN 
ADDITION, IF YOU ARE CONTEMPLATING 
TRADING FOREIGN FUTURES OR OP-
TIONS CONTRACTS, YOU SHOULD BE 
AWARE OF THE FOLLOWING ADDITIONAL 
RISKS: 

(13) Foreign futures transactions involve 
executing and clearing trades on a foreign 
exchange. This is the case even if the foreign 
exchange is formally ‘‘linked’’ to a domestic 
exchange, whereby a trade executed on one 
exchange liquidates or establishes a position 
on the other exchange. No domestic organi-
zation regulates the activities of a foreign 
exchange, including the execution, delivery, 
and clearing of transactions on such an ex-
change, and no domestic regulator has the 
power to compel enforcement of the rules of 
the foreign exchange or the laws of the for-
eign country. Moreover, such laws or regula-
tions will vary depending on the foreign 
country in which the transaction occurs. For 
these reasons, customers who trade on for-
eign exchanges may not be afforded certain 
of the protections which apply to domestic 
transactions, including the right to use do-
mestic alternative dispute resolution proce-
dures. In particular, funds received from cus-
tomers to margin foreign futures trans-
actions may not be provided the same pro-
tections as funds received to margin futures 
transactions on domestic exchanges. Before 
you trade, you should familiarize yourself 
with the foreign rules which will apply to 
your particular transaction. 

(14) Finally, you should be aware that the 
price of any foreign futures or option con-
tract and, therefore, the potential profit and 
loss resulting therefrom, may be affected by 
any fluctuation in the foreign exchange rate 
between the time the order is placed and the 
foreign futures contract is liquidated or the 
foreign option contract is liquidated or exer-
cised. 

THIS BRIEF STATEMENT CANNOT, OF 
COURSE, DISCLOSE ALL THE RISKS AND 
OTHER ASPECTS OF THE COMMODITY 
MARKETS. 

I hereby acknowledge that I have received 
and understood this risk disclosure state-
ment. 
llllllllllllllllllllllll

Date 
llllllllllllllllllllllll

Signature of Customer 

(c) The Commission may approve for 
use in lieu of the risk disclosure docu-
ment required by paragraph (b) of this 
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section a risk disclosure statement ap-
proved by one or more foreign regu-
latory agencies or self-regulatory orga-
nizations if the Commission deter-
mines that such risk disclosure state-
ment is reasonably calculated to pro-
vide the disclosure required by para-
graph (b) of this section. Notice of risk 
disclosure statements that may be used 
to satisfy Commission disclosure re-
quirements, what requirements such 
statements meet and the jurisdictions 
which accept each format will be set 
forth in appendix A to this section; 
Provided, however, that an FCM also 
provides a customer with the risk dis-
closure statement required by para-
graph (b) of this section and obtains 
the customer’s acknowledgment that it 
has read and understands the disclo-
sure document. 

(d) Any futures commission mer-
chant, or in the case of an introduced 
account any introducing broker, may 
open a commodity futures account for 
a customer without obtaining the sepa-
rate acknowledgments of disclosure 
and elections required by this section 
and by § 1.33(g), and by §§ 33.7 and 190.06 
of this chapter, provided that: 

(1) Prior to the opening of such ac-
count, the futures commission mer-
chant or introducing broker obtains an 
acknowledgement from the customer, 
which may consist of a single signature 
at the end of the futures commission 
merchant’s or introducing broker’s 
customer account agreement, or on a 
separate page, of the disclosure state-
ments, consents and elections specified 
in this section and § 1.33(g), and in 
§§ 33.7, 155.3(b)(2), 155.4(b)(2), and 190.06 
of this chapter, and which may include 
authorization for the transfer of funds 
from a segregated customer account to 
another account of such customer, as 
listed directly above the signature line, 
provided the customer has acknowl-
edged by check or other indication 
next to a description of each specified 
disclosure statement, consent or elec-
tion that the customer has received 
and understood such disclosure state-
ment or made such consent or election; 
and 

(2) The acknowledgment referred to 
in paragraph (d)(1) of this section is ac-

companied by and executed contem-
poraneously with delivery of the disclo-
sures and elective provisions required 
by this section and § 1.33(g), and by 
§§ 33.7 and 190.06 of this chapter. 

(e) The acknowledgment required by 
paragraph (a) of this section must be 
retained by the futures commission 
merchant or introducing broker in ac-
cordance with § 1.31. 

(f) A futures commission merchant 
or, in the case of an introduced ac-
count, an introducing broker, may 
open a commodity futures account for 
an ‘‘institutional customer’’ as defined 
in § 1.3(g) without furnishing such insti-
tutional customer the disclosure state-
ments or obtaining the acknowledg-
ments required under paragraph (a) of 
this section §§ 1.33(g) and 1.65(a)(3), and 
§§ 30.6(a), 33.7(a), 155.3(b)(2), 155.4(b)(2) 
and 190.10(c) of this chapter. 

(g) This section does not relieve a fu-
tures commission merchant or intro-
ducing broker from any other disclo-
sure obligation it may have under ap-
plicable law. 

(h) Notwithstanding any other provi-
sion of this section or § 1.65, a person 
registered or required to be registered 
with the Commission as a futures com-
mission merchant pursuant to sections 
4f(a)(1) or 4f(a)(2) of the Commodity Ex-
change Act and registered or required 
to be registered with the Securities and 
Exchange Commission as a broker or 
dealer pursuant to sections 15(b)(1) or 
15(b)(11) of the Securities Exchange Act 
of 1934 and rules thereunder must pro-
vide to a customer or prospective cus-
tomer, prior to the acceptance of any 
order for, or otherwise handling any 
transaction in or in connection with, a 
security futures product for a cus-
tomer, the disclosures set forth in 
§ 41.41(b)(1) of this chapter. 

(Approved by the Office of Management and 
Budget under control number 3038–0022) 

(Secs. 4b, 4c(b), 4g(1), 4l, 4o, and 8a(5), Com-
modity Exchange Act, 7 U.S.C. 6b, 6c(b), 
6g(1), 6l, 6o, and 12a(5)(1976), and sec. 217, 
Commodity Futures Trading Act of 1974, 88 
Stat. 1405; secs. 2(a)(1), 4b, 4c, 4d, 4f and 8a, 
Commodity Exchange Act, as amended (7 
U.S.C. 2, 6b, 6c, 6f and 12a)) 
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* * * * * 

[The following language should be printed on 
a page other than the pages containing the 

disclosure language above and may be omit-
ted from the required disclosure statement] 

This disclosure document meets the risk 
disclosure requirements in the jurisdictions 
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identified below ONLY for those instruments 
which are specified. 

United States: Commodity futures, options 
on commodity futures and options on com-
modities subject to the Commodity Ex-
change Act. 

United Kingdom: Futures, options on fu-
tures, options on commodities and options 
on equities traded by members of the 
United Kingdom Securities and Futures 
Authority pursuant to the Financial Serv-
ices Act, 1986. 

Ireland: Financial futures and options on fi-
nancial futures traded by members of fu-
tures exchanges on exchanges whose rules 
have been approved by the Central Bank of 
Ireland under Chapter VIII of the Central 
Bank Act, 1989. 

(i) Notwithstanding any other provi-
sion of this section, no futures commis-
sion merchant may enter into a cus-
tomer account agreement or first ac-
cept funds from a customer, unless the 
futures commission merchant discloses 
to the customer all information about 
the futures commission merchant, in-
cluding its business, operations, risk 
profile, and affiliates, that would be 
material to the customer’s decision to 
entrust such funds to and otherwise do 
business with the futures commission 
merchant and that is otherwise nec-
essary for full and fair disclosure. In 
connection with the disclosure of such 
information, the futures commission 
merchant shall provide material infor-
mation about the topics described in 
paragraph (k) of this section, expand-
ing upon such information as necessary 
to keep such disclosure from being mis-
leading, whether through omission or 
otherwise. The futures commission 
merchant shall also disclose the same 
information required by this paragraph 
to all customers existing on the effec-
tive date of this paragraph even if the 
futures commission merchant and such 
existing customers have previously en-
tered into a customer account agree-
ment or the futures commission mer-
chant has already accepted funds from 
such existing customers. The futures 
commission merchant shall update the 
information required by this section as 
and when necessary, but at least annu-
ally, to keep such information accurate 
and complete and shall promptly dis-
close such updated information to all 
of its customers. In connection with 
such obligation to update information, 

the futures commission merchant shall 
take into account any material change 
to its business operation, financial con-
dition and other factors material to 
the customer’s decision to entrust the 
customer’s funds and otherwise do 
business with the futures commission 
merchant since its most recent disclo-
sure pursuant to this paragraph, and 
for this purpose shall without limita-
tion consider events that require peri-
odic reporting required to be filed pur-
suant to § 1.12. For purposes of this sec-
tion, the disclosures required pursuant 
to this paragraph will be referred to as 
the ‘‘Disclosure Documents.’’ The Dis-
closure Documents shall provide a de-
tailed table of contents referencing and 
describing the Disclosure Documents. 

(j)(1) Each futures commission mer-
chant shall make the Disclosure Docu-
ments available to each customer to 
whom disclosure is required pursuant 
to paragraph (i) of this section (for pur-
poses of this section, its ‘‘FCM Cus-
tomers’’) and to the general public. 

(2) A futures commission merchant 
shall make the Disclosure Documents 
available to FCM Customers and to the 
general public by posting a copy of the 
Disclosure Documents on the futures 
commission merchant’s Web site. A fu-
tures commission merchant, however, 
may use an electronic means other 
than its Web site to make the Disclo-
sure Documents available to its FCM 
Customers; provided that: 

(i) The electronic version of the Dis-
closure Documents shall be presented 
in a format that is readily commu-
nicated to the FCM Customers. Infor-
mation is readily communicated to the 
FCM Customers if it is accessible to 
the ordinary computer user by means 
of commonly available hardware and 
software and if the electronically deliv-
ered document is organized in substan-
tially the same manner as would be re-
quired for a paper document with re-
spect to the order of presentation and 
the relative prominence of informa-
tion; and 

(ii) A complete paper copy of the Dis-
closure Documents shall be provided to 
an FCM Customer upon request. 

(k) Specific topics. The futures com-
mission merchant shall provide mate-
rial information about the following 
specific topics: 

VerDate Sep<11>2014 19:00 May 10, 2017 Jkt 241057 PO 00000 Frm 00166 Fmt 8010 Sfmt 8010 Q:\17\17V1.TXT 31lp
ow

el
l o

n 
D

S
K

54
D

X
V

N
1O

F
R

 w
ith

 $
$_

JO
B



157 

Commodity Futures Trading Commission § 1.55 

(1) The futures commission mer-
chant’s name, address of its principal 
place of business, phone number, fax 
number, and email address; 

(2) The name, title, business address, 
business background, areas of responsi-
bility, and the nature of the duties of 
each person that is defined as a prin-
cipal of the futures commission mer-
chant pursuant to § 3.1 of this chapter; 

(3) The significant types of business 
activities and product lines engaged in 
by the futures commission merchant, 
and the approximate percentage of the 
futures commission merchant’s assets 
and capital that are used in each type 
of activity; 

(4) The futures commission mer-
chant’s business on behalf of its cus-
tomers, including types of customers, 
markets traded, international busi-
nesses, and clearinghouses and car-
rying brokers used, and the futures 
commission merchant’s policies and 
procedures concerning the choice of 
bank depositories, custodians, and 
counterparties to permitted trans-
actions under § 1.25; 

(5) The material risks, accompanied 
by an explanation of how such risks 
may be material to its customers, of 
entrusting funds to the futures com-
mission merchant, including, without 
limitation, the nature of investments 
made by the futures commission mer-
chant (including credit quality, weight-
ed average maturity, and weighted av-
erage coupon); the futures commission 
merchant’s creditworthiness, leverage, 
capital, liquidity, principal liabilities, 
balance sheet leverage and other lines 
of business; risks to the futures com-
mission merchant created by its affili-
ates and their activities, including in-
vestment of customer funds in an af-
filiated entity; and any significant li-
abilities, contingent or otherwise, and 
material commitments; 

(6) The name of the futures commis-
sion merchant’s designated self-regu-
latory organization and its Web site 
address and the location where the an-
nual audited financial statements of 
the futures commission merchant is 
made available; 

(7) Any material administrative, 
civil, enforcement, or criminal com-
plaints or actions filed against the 
FCM where such complaints or actions 

have not concluded, and any enforce-
ment complaints or actions filed 
against the FCM during the last three 
years; 

(8) A basic overview of customer fund 
segregation, futures commission mer-
chant collateral management and in-
vestments, futures commission mer-
chants, and joint futures commission 
merchant/broker dealers; 

(9) Information on how a customer 
may obtain information regarding fil-
ing a complaint about the futures com-
mission merchant with the Commis-
sion or with the firm’s designated self- 
regulatory organization; and 

(10) The following financial data as of 
the most recent month-end when the 
Disclosure Document is prepared: 

(i) The futures commission mer-
chant’s total equity, regulatory cap-
ital, and net worth, all computed in ac-
cordance with U.S. Generally Accepted 
Accounting Principles and § 1.17, as ap-
plicable; 

(ii) The dollar value of the futures 
commission merchant’s proprietary 
margin requirements as a percentage of 
the aggregate margin requirement for 
futures customers, Cleared Swaps Cus-
tomers, and 30.7 customers; 

(iii) The smallest number of futures 
customers, Cleared Swaps Customers, 
and 30.7 customers that comprise 50 
percent of the futures commission mer-
chant’s total funds held for futures cus-
tomers, Cleared Swaps Customers, and 
30.7 customers, respectively; 

(iv) The aggregate notional value, by 
asset class, of all non-hedged, principal 
over-the-counter transactions into 
which the futures commission mer-
chant has entered; 

(v) The amount, generic source and 
purpose of any committed unsecured 
lines of credit (or similar short-term 
funding) the futures commission mer-
chant has obtained but not yet drawn 
upon; 

(vi) The aggregated amount of fi-
nancing the futures commission mer-
chant provides for customer trans-
actions involving illiquid financial 
products for which it is difficult to ob-
tain timely and accurate prices; and 

(vii) The percentage of futures cus-
tomer, Cleared Swaps Customer, and 
30.7 customer receivable balances that 
the futures commission merchant had 
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to write-off as uncollectable during the 
past 12-month period, as compared to 
the current balance of funds held for 
futures customers, Cleared Swaps Cus-
tomers, and 30.7 customers; and 

(11) A summary of the futures com-
mission merchant’s current risk prac-
tices, controls and procedures. 

(l) In addition to the foregoing, each 
futures commission merchant shall 
adopt policies and procedures reason-
ably designed to ensure that adver-
tising and solicitation activities by 
each such futures commission mer-
chant and any introducing brokers as-
sociated with such futures commission 
merchant are not misleading to its 
FCM Customers in connection with 
their decision to entrust funds to and 
otherwise do business with such fu-
tures commission merchant. 

(m) The Disclosure Document re-
quired by paragraph (i) of this section 
is in addition to the Risk Disclosure 
Statement required under paragraph 
(a) of this section. 

(n) All Disclosure Documents, with 
each Disclosure Document dated the 
date of first use, shall be maintained in 
accordance with § 1.31 and shall be 
made available promptly upon request 
to representatives of its designated 
self-regulatory organization, represent-
atives of the Commission, and rep-
resentatives of applicable prudential 
regulators. 

(o)(1) Each futures commission mer-
chant shall make the following finan-
cial information publicly available on 
its Web site: 

(i) The daily Statement of Segrega-
tion Requirements and Funds in Seg-
regation for Customers Trading on U.S. 
Exchanges for the most current 12- 
month period; 

(ii) The daily Statement of Secured 
Amounts and Funds Held in Separate 
Accounts for 30.7 Customers Pursuant 
to Commission Regulation 30.7 for the 
most current 12-month period; 

(iii) The daily Statement of Cleared 
Swaps Customer Segregation Require-
ments and Funds in Cleared Swaps Cus-
tomer Accounts Under Section 4d(f) of 
the Act for the most current 12-month 
period; 

(iv) A summary schedule of the fu-
tures commission merchant’s adjusted 
net capital, net capital, and excess net 

capital, all computed in accordance 
with § 1.17 and reflecting balances as of 
the month-end for the 12 most recent 
months; 

(v) The Statement of Financial Con-
dition, the Statement of Segregation 
Requirements and Funds in Segrega-
tion for Customers Trading on U.S. Ex-
changes, the Statement of Secured 
Amounts and Funds Held in Separate 
Accounts for 30.7 Customers Pursuant 
to Commission Regulation 30.7, the 
Statement of Cleared Swaps Customer 
Segregation Requirements and Funds 
in Cleared Swaps Customer Accounts 
Under Section 4d(f) of the Act, an all 
related footnotes to the above sched-
ules that are part of the futures com-
mission merchant’s most current cer-
tified annual report pursuant to § 1.16; 
and 

(vi) The Statement of Segregation 
Requirements and Funds in Segrega-
tion for Customers Trading on U.S. Ex-
changes, the Statement of Secured 
Amounts and Funds Held in Separate 
Accounts for 30.7 Customers Pursuant 
to Commission Regulation30.7, and the 
Statement of Cleared Swaps Customer 
Accounts Under Section 4d(f) of the 
Act that are part of the futures com-
mission merchant’s unaudited Form 1– 
FR–FCM or Financial and Operational 
Combined Uniform Single Report under 
the Securities Exchange Act of 1934 
(‘‘FOCUS Report’’) for the most cur-
rent 12-month period. 

(2) To the extent any of the financial 
data identified in paragraph (1) of this 
section is amended, the FCM must 
clearly notate that the data has been 
amended. 

(3) Each futures commission mer-
chant must include a statement on its 
Web site that is available to the public 
that financial information regarding 
the futures commission merchant, in-
cluding how the futures commission 
merchant invests and holds customer 
funds, may be obtained from the Na-
tional Futures Association and include 
a link to the Web site of the National 
Futures Association’s Basic System 
where information regarding the fu-
tures commission merchant’s invest-
ment of customer funds is maintained. 

(4) Each futures commission mer-
chant must include a statement on its 
Web site that is available to the public 
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that additional financial information 
on all futures commission merchants is 
available from the Commodity Futures 
Trading Commission, and include a 
link to the Commodity Futures Trad-
ing Commission’s Web page for finan-
cial data for futures commission mer-
chants. 

[43 FR 31890, July 24, 1978] 

EDITORIAL NOTE: For FEDERAL REGISTER ci-
tations affecting § 1.55, see the List of CFR 
Sections Affected, which appears in the 
Finding Aids section of the printed volume 
and at www.fdsys.gov. 

§ 1.56 Prohibition of guarantees 
against loss. 

(a) [Reserved] 
(b) No futures commission merchant 

or introducing broker may in any way 
represent that it will, with respect to 
any commodity interest in any account 
carried by the futures commission mer-
chant for or on behalf of any person: 

(1) Guarantee such person against 
loss; 

(2) Limit the loss of such person; or 
(3) Not call for or attempt to collect 

initial and maintenance margin as es-
tablished by the rules of the applicable 
board of trade. 

(c) No person may in any way rep-
resent that a futures commission mer-
chant or introducing broker will en-
gage in any of the acts or practices de-
scribed in paragraph (b) of this section. 

(d) This section shall not be con-
strued to prevent a futures commission 
merchant or introducing broker from: 

(1) Assuming or sharing in the losses 
resulting from an error or mishandling 
of an order; or 

(2) Participating as a general partner 
in a commodity pool which is a limited 
partnership. 

(e) This section shall not affect any 
guarantee entered into prior to Janu-
ary 28, 1982, but this section shall apply 
to any extension, modification or re-
newal thereof entered into after such 
date. 

[46 FR 62844, Dec. 29, 1981, as amended at 48 
FR 35291, Aug. 3, 1983] 

§ 1.57 Operations and activities of in-
troducing brokers. 

(a) Each introducing broker must: 
(1) Open and carry each customer’s 

account with a carrying futures com-

mission merchant on a fully-disclosed 
basis: Provided, however, That an intro-
ducing broker which has entered into a 
guarantee agreement with a futures 
commission merchant in accordance 
with the provisions of § 1.10(j) must 
open and carry such customer’s ac-
count with such guarantor futures 
commission merchant on a fully-dis-
closed basis; and 

(2) Transmit promptly for execution 
all customer orders to: 

(i) A carrying futures commission 
merchant; or 

(ii) A floor broker, if the introducing 
broker identifies its carrying futures 
commission merchant and that car-
rying futures commission merchant is 
also the clearing member with respect 
to the customer’s order. 

(b) An introducing broker may not 
carry proprietary accounts, nor may an 
introducing broker carry accounts in 
foreign futures. 

(c) An introducing broker may not 
accept any money, securities or prop-
erty (or extend credit in lieu thereof) 
to margin, guarantee or secure any 
trades or contracts of customers, or 
any money, securities or property ac-
cruing as a result of such trades or con-
tracts: Provided, however, That an in-
troducing broker may deposit a check 
in a qualifying account or forward a 
check drawn by a customer if: 

(1) The futures commission merchant 
carrying the customer’s account au-
thorizes the introducing broker, in 
writing, to receive a check in the name 
of the futures commission merchant, 
and the introducing broker retains 
such written authorization in its files 
in accordance with § 1.31; 

(2) The check is payable to the fu-
tures commission merchant carrying 
the customer’s account; 

(3) The check is deposited by the in-
troducing broker, on the same day 
upon which it is received, in a bank or 
trust company located in the United 
States in a qualifying account, or the 
check is mailed or otherwise trans-
mitted by the introducing broker to 
the futures commission merchant on 
the same day upon which it is received; 

(4) For purposes of this paragraph (c), 
a qualifying account shall be deemed 
to be an account: 
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(i) Which is maintained in an account 
name which clearly identifies the funds 
therein as belonging to customers of 
the futures commission merchant car-
rying the customer’s account; 

(ii) For which the bank or trust com-
pany restricts withdrawals to with-
drawals by the carrying futures com-
mission merchant; 

(iii) For which the bank or trust 
company prohibits the introducing 
broker or anyone acting upon its behalf 
from withdrawing funds; and 

(iv) For which the bank or trust com-
pany provides the futures commission 
merchant carrying the customer’s ac-
count with a written acknowledgment, 
which the futures commission mer-
chant must retain in its files in accord-
ance with § 1.31, that it was informed 
that the funds deposited therein are 
those of customers and are being held 
in accordance with the provisions of 
the Act and the regulations in this 
chapter. 

[48 FR 35291, Aug. 3, 1983, as amended at 57 
FR 23143, June 2, 1992; 77 FR 66330, Nov. 2, 
2012] 

§ 1.58 Gross collection of exchange-set 
margins. 

(a) Each futures commission mer-
chant which carries a commodity fu-
tures or commodity option position for 
another futures commission merchant 
or for a foreign broker on an omnibus 
basis must collect, and each futures 
commission merchant and foreign 
broker for which an omnibus account is 
being carried must deposit, initial and 
maintenance margin on each position 
reported in accordance with § 17.04 of 
this chapter at a level no less than that 
established for customer accounts by 
the rules of the applicable contract 
market. 

(b) If the futures commission mer-
chant which carries a commodity fu-
tures or commodity option position for 
another futures commission merchant 
or for a foreign broker on an omnibus 
basis allows a position to be margined 
as a spread position or as a hedged po-
sition in accordance with the rules of 
the applicable contract market, the 
carrying futures commission merchant 
must obtain and retain a written rep-
resentation from the futures commis-
sion merchant or from the foreign 

broker for which the omnibus account 
is being carried that each such position 
is entitled to be so margined. 

[61 FR 19187, May 1, 1996] 

§ 1.59 Activities of self-regulatory orga-
nization employees, governing 
board members, committee mem-
bers, and consultants. 

(a) Definitions. For purposes of this 
section: 

(1) Self-regulatory organization means 
‘‘self-regulatory organization,’’ as de-
fined in § 1.3(ee), and includes the term 
‘‘clearing organization,’’ as defined in 
§ 1.3(d). 

(2) Governing board member means a 
member, or functional equivalent 
thereof, of the board of governors of a 
self-regulatory organization. 

(3) Committee member means a mem-
ber, or functional equivalent thereof, of 
any committee of a self-regulatory or-
ganization. 

(4) Employee means any person hired 
or otherwise employed on a salaried or 
contract basis by a self-regulatory or-
ganization, but does not include: 

(i) Any governing board member 
compensated by a self-regulatory orga-
nization solely for governing board ac-
tivities; or 

(ii) Any committee member com-
pensated by a self-regulatory organiza-
tion solely for committee activities; or 

(iii) Any consultant hired by a self- 
regulatory organization. 

(5) Material information means infor-
mation which, if such information were 
publicly known, would be considered 
important by a reasonable person in 
deciding whether to trade a particular 
commodity interest on a contract mar-
ket or a swap execution facility, or to 
clear a swap contract through a deriva-
tives clearing organization. As used in 
this section, ‘‘material information’’ 
includes, but is not limited to, infor-
mation relating to present or antici-
pated cash positions, commodity inter-
ests, trading strategies, the financial 
condition of members of self-regu-
latory organizations or members of 
linked exchanges or their customers, or 
the regulatory actions or proposed reg-
ulatory actions of a self-regulatory or-
ganization or a linked exchange. 
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(6) Non-public information means in-
formation which has not been dissemi-
nated in a manner which makes it gen-
erally available to the trading public. 

(7) Linked exchange means: 
(i) Any board of trade, exchange or 

market outside the United States, its 
territories or possessions, which has an 
agreement with a contract market or 
swap execution facility in the United 
States that permits positions in a com-
modity interest which have been estab-
lished on one of the two markets to be 
liquidated on the other market; 

(ii) Any board of trade, exchange or 
market outside the United States, its 
territories or possessions, the products 
of which are listed on a United States 
contract market, swap execution facil-
ity, or a trading facility thereof; 

(iii) Any securities exchange, the 
products of which are held as margin in 
a commodity account or cleared by a 
securities clearing organization pursu-
ant to a cross-margining arrangement 
with a futures clearing organization; or 

(iv) Any clearing organization which 
clears the products of any of the fore-
going markets. 

(8) Commodity interest means any com-
modity futures, commodity option or 
swap contract traded on or subject to 
the rules of a contract market, a swap 
execution facility or linked exchange, 
or cleared by a derivatives clearing or-
ganization, or cash commodities traded 
on or subject to the rules of a board of 
trade which has been designated as a 
contract market. 

(9) Related commodity interest means 
any commodity interest which is trad-
ed on or subject to the rules of a con-
tract market, swap execution facility, 
linked exchange, or other board of 
trade, exchange, or market, or cleared 
by a derivatives clearing organization, 
other than the self-regulatory organi-
zation by which a person is employed, 
and with respect to which: 

(i) Such employing self-regulatory 
organization has recognized or estab-
lished intermarket spread margins or 
other special margin treatment be-
tween that other commodity interest 
and a commodity interest which is 
traded on or subject to the rules of the 
employing self-regulatory organiza-
tion; or 

(ii) Such other self-regulatory orga-
nization has recognized or established 
intermarket spread margins or other 
special margin treatment with another 
commodity interest as to which the 
person has access to material, non-
public information. 

(10) Pooled investment vehicle means a 
trading vehicle organized and operated 
as a commodity pool within the mean-
ing of § 4.10(d) of this chapter, and 
whose units of participation have been 
registered under the Securities Act of 
1933, or a trading vehicle for which § 4.5 
of this chapter makes available relief 
from regulation as a commodity pool 
operator, i.e., registered investment 
companies, insurance company sepa-
rate accounts, bank trust funds, and 
certain pension plans. 

(b) Employees of self-regulatory organi-
zations; Self-regulatory organization 
rules. (1) Each self-regulatory organiza-
tion must maintain in effect rules 
which have been submitted to the Com-
mission pursuant to section 5c(c) of the 
Act and part 40 of this chapter (or, pur-
suant to section 17(j) of the Act in the 
case of a registered futures association) 
that, at a minimum, prohibit: 

(i) Employees of the self-regulatory 
organization from: 

(A) Trading, directly or indirectly, in 
any commodity interest traded on or 
cleared by the employing contract 
market, swap execution facility, or 
clearing organization; 

(B) Trading, directly or indirectly, in 
any related commodity interest; 

(C) Trading, directly or indirectly, in 
a commodity interest traded on con-
tract markets or swap execution facili-
ties or cleared by derivatives clearing 
organizations other than the employ-
ing self-regulatory organization if the 
employee has access to material, non- 
public information concerning such 
commodity interest; 

(D) Trading, directly or indirectly, in 
a commodity interest traded on or 
cleared by a linked exchange if the em-
ployee has access to material, non-pub-
lic information concerning such com-
modity interest; and 

(ii) Employees of the self-regulatory 
organization from disclosing to any 
other person any material, non-public 
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information which such employee ob-
tains as a result of his or her employ-
ment at the self-regulatory organiza-
tion where such employee has or 
should have a reasonable expectation 
that the information disclosed may as-
sist another person in trading any com-
modity interest; Provided, however, 
That such rules shall not prohibit dis-
closures made in the course of an em-
ployee’s duties, or disclosures made to 
another self-regulatory organization, 
linked exchange, court of competent 
jurisdiction or representative of any 
agency or department of the federal or 
state government acting in his or her 
official capacity. 

(2) Each self-regulatory organization 
may adopt rules, which must be sub-
mitted to the Commission pursuant to 
section 5a(a)(12)(A) of the Act and Com-
mission regulation 1.41 (or, pursuant to 
section 17(j) of the Act in the case of a 
registered futures association), which 
set forth circumstances under which 
exemptions from the trading prohibi-
tion contained in paragraph (b)(1)(i) of 
this section may be granted; such ex-
emptions are to be administered by the 
self-regulatory organization on a case- 
by-case basis. Specifically, such cir-
cumstances may include: 

(i) Participation by an employee in 
pooled investment vehicles where the 
employee has no direct or indirect con-
trol with respect to transactions exe-
cuted for or on behalf of such vehicles; 
and 

(ii) Trading by an employee under 
circumstances enumerated by the self- 
regulatory organization in rules which 
the self-regulatory organization deter-
mines are not contrary to the purposes 
of this regulation, the Commodity Ex-
change Act, the public interest, or just 
and equitable principles of trade. 

(c) Governing board members, committee 
members, and consultants; Registered fu-
tures association rules. Each registered 
futures association must maintain in 
effect rules which have been submitted 
to the Commission pursuant to section 
17(j) of the Act which provide that no 
governing board member, committee 
member, or consultant shall use or dis-
close—for any purpose other than the 
performance of official duties as a gov-
erning board member, committee mem-
ber, or consultant—material, non-pub-

lic information obtained as a result of 
the performance of such person’s offi-
cial duties. 

(d) Prohibited conduct. (1) No em-
ployee, governing board member, com-
mittee member, or consultant shall: 

(i) Trade for such person’s own ac-
count, or for or on behalf of any other 
account, in any commodity interest, on 
the basis of any material, non-public 
information obtained through special 
access related to the performance of 
such person’s official duties as an em-
ployee, governing board member, com-
mittee member, or consultant; or 

(ii) Disclose for any purpose incon-
sistent with the performance of such 
person’s official duties as an employee, 
governing board member, committee 
member, or consultant any material, 
non-public information obtained 
through special access related to the 
performance of such duties. 

(2) No person shall trade for such per-
son’s own account, or for or on behalf 
of any other account, in any com-
modity interest, on the basis of any 
material, non-public information that 
such person knows was obtained in vio-
lation of paragraph (d)(1) of this sec-
tion from an employee, governing 
board member, committee member, or 
consultant. 

[58 FR 54973, Oct. 25, 1993, as amended at 65 
FR 47847, Aug. 4, 2000; 77 FR 66330, Nov. 2, 
2012] 

§ 1.60 Pending legal proceedings. 

(a) Every contract market shall sub-
mit to the Commission copies of the 
complaint, any dispositive or partially 
dispositive decision, any notice of ap-
peal filed concerning such decisions 
and such further documents as the 
Commission may thereafter request 
filed in any material legal proceeding 
to which the contract market is a 
party or its property or assets is sub-
ject. 

(b) Every futures commission mer-
chant shall sumit to the Commission 
copies of any dispositive or partially 
dispositive decision for which a notice 
of appeal has been filed, the notice of 
appeal and such further documents as 
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the Commission may thereafter re-
quest filed in any material legal pro-
ceeding to which the futures commis-
sion merchant is a party or its prop-
erty or assets is subjects. 

(c) Every contract market shall sub-
mit to the Commission copies of the 
complaint, any dispositive or partially 
dispositive decision, any notice of ap-
peal filed concerning such decisions 
and such further documents as the 
Commission may thereafter request 
filed in any material legal proceeding 
instituted against any officer, director, 
or other official of the contract market 
arising from conduct in such person’s 
capacity as a contract market official 
and alleging violations of: 

(1) The act or any rule, regulation, or 
order thereunder; 

(2) the constitution, bylaws or rules 
of the contract market; or 

(3) the applicable provisions of state 
law relating to the duties of officers, 
directors, or other officials of business 
organizations. 

(d) Every futures commission mer-
chant shall submit to the Commission 
copies of any dispositive or partially 
dispositive decision concerning which a 
notice of appeal has been filed, the no-
tice of appeal, and such further docu-
ments as the Commission may there-
after request filed in any material 
legal proceeding instituted against any 
person who is a principal of the futures 
commission merchant (as that term is 
defined in § 3.1(a) of this chapter) aris-
ing from conduct in such person’s ca-
pacity as a principal of the futures 
commission merchant and alleging vio-
lations of: (1) The Act or any rule, reg-
ulation, or order thereunder; or (2) pro-
visions of state law relating to a duty 
or obligation owed by such a principal. 

(e) All documents required by this 
section to be submitted to the Commis-
sion shall be mailed via first-class or 
submitted by other more expeditious 
means to the Commission’s head-
quarters office in Washington, DC, At-
tention: Office of the General Counsel. 
All documents required by this section 
to be submitted to the Commission as 
to matters pending on the effective 
date of the section (May 25, 1984), shall 
be mailed to the Commission within 45 
days of that effective date. Thereafter, 
all complaints required by this section 

to be submitted to the Commission by 
contract markets shall be mailed to 
the Commission within 10 days after 
the initiation of the legal proceedings 
to which they relate, all decisions re-
quired to be submitted by contract 
markets shall be mailed within 10 days 
of their date of issuance, all notices of 
appeal required to be submitted by con-
tract markets shall be mailed within 10 
days of the filing or receipt by the con-
tract market of the notice of appeal, 
and all decisions and notices of appeal 
required to be submitted by futures 
commission merchants shall be mailed 
within 10 days of the filing or receipt 
by the futures commission merchant of 
the relevant notice of appeal. For pur-
poses of paragraph (a), (b), (c) and (d) of 
this rule, a ‘‘material legal pro-
ceeding’’ includes but is not limited to 
actions involving alleged violations of 
the Commodity Exchange Act or the 
Commission’s regulations. However, a 
legal proceeding is not ‘‘material’’ for 
the purposes of this rule if the pro-
ceeding is not in a federal or state 
court or if the Commission is a party. 

[49 FR 17750, Apr. 25, 1984] 

§§ 1.61–1.62 [Reserved] 

§ 1.63 Service on self-regulatory orga-
nization governing boards or com-
mittees by persons with discipli-
nary histories. 

(a) Definitions. For purposes of this 
section: 

(1) Self-regulatory organization means 
a ‘‘self-regulatory organization’’ as de-
fined in § 1.3(ee), and includes a ‘‘clear-
ing organization’’ as defined in § 1.3(d), 
except as defined in paragraph (b)(6) of 
this section. 

(2) Disciplinary committee means any 
person or committee of persons, or any 
subcommittee thereof, that is author-
ized by a self-regulatory organization 
to issue disciplinary charges, to con-
duct disciplinary proceedings, to settle 
disciplinary charges, to impose dis-
ciplinary sanctions or to hear appeals 
thereof. 

(3) Arbitration panel means any person 
or panel empowered by a self-regu-
latory organization to arbitrate dis-
putes involving such organization’s 
members or their customers. 
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(4) Oversight panel means any panel 
authorized by a self-regulatory organi-
zation to review, recommend or estab-
lish policies or procedures with respect 
to the self-regulatory organization’s 
surveillance, compliance, rule enforce-
ment or disciplinary responsibilities. 

(5) Final decision means: 
(i) A decision of a self-regulatory or-

ganization which cannot be further ap-
pealed within the self-regulatory orga-
nization, is not subject to the stay of 
the Commission or a court of com-
petent jurisdiction, and has not been 
reversed by the Commission or any 
court of competent jurisdiction; or, 

(ii) Any decision by an administra-
tive law judge, a court of competent ju-
risdiction or the Commission which has 
not been stayed or reversed. 

(6) Disciplinary offense means: 
(i) Any violation of the rules of a 

self-regulatory organization except 
those rules related to 

(A) Decorum or attire, 
(B) Financial requirements, or 
(C) Reporting or recordkeeping un-

less resulting in fines aggregating more 
than $5,000 within any calendar year; 

(ii) Any rule violation described in 
subparagraphs (a)(6)(i) (A) through (C) 
of this regulation which involves fraud, 
deceit or conversion or results in a sus-
pension or expulsion; 

(iii) Any violation of the Act or the 
regulations promulgated thereunder; 
or, 

(iv) Any failure to exercise super-
visory responsibility with respect to 
acts described in paragraphs (a)(6) (i) 
through (iii) of this section when such 
failure is itself a violation of either the 
rules of a self-regulatory organization, 
the Act or the regulations promulgated 
thereunder. 

(v) A disciplinary offense must arise 
out of a proceeding or action which is 
brought by a self-regulatory organiza-
tion, the Commission, any federal or 
state agency, or other governmental 
body. 

(7) Settlement agreement means any 
agreement consenting to the imposi-
tion of sanctions by a self-regulatory 
organization, a court of competent ju-
risdiction or the Commission. 

(b) Each self-regulatory organization 
must maintain in effect rules which 
have been submitted to the Commis-

sion pursuant to section 5c(c) of the 
Act and part 40 of this chapter or, in 
the case of a registered futures associa-
tion, pursuant to section 17(j) of the 
Act, that render a person ineligible to 
serve on its disciplinary committees, 
arbitration panels, oversight panels or 
governing board who: 

(1) Was found within the prior three 
years by a final decision of a self-regu-
latory organization, an administrative 
law judge, a court of competent juris-
diction or the Commission to have 
committed a disciplinary offense; 

(2) Entered into a settlement agree-
ment within the prior three years in 
which any of the findings or, in the ab-
sence of such findings, any of the acts 
charged included a disciplinary offense; 

(3) Currently is suspended from trad-
ing on any contract market, is sus-
pended or expelled from membership 
with any self-regulatory organization, 
is serving any sentence of probation or 
owes any portion of a fine imposed pur-
suant to either: 

(i) A finding by a final decision of a 
self-regulatory organization, an admin-
istrative law judge, a court of com-
petent jurisdiction or the Commission 
that such person committed a discipli-
nary offense; or, 

(ii) A settlement agreement in which 
any of the findings or, in the absence of 
such findings, any of the acts charged 
included a disciplinary offense. 

(4) Currently is subject to an agree-
ment with the Commission or any self- 
regulatory organization not to apply 
for registration with the Commission 
or membership in any self-regulatory 
organization; 

(5) Currently is subject to or has had 
imposed on him within the prior three 
years a Commission registration rev-
ocation or suspension in any capacity 
for any reason, or has been convicted 
within the prior three years of any of 
the felonies listed in section 8a(2)(D) 
(ii) through (iv) of the Act; 

(6) Currently is subject to a denial, 
suspension or disqualification from 
serving on the disciplinary committee, 
arbitration panel or governing board of 
any self-regulatory organization as 
that term is defined in section 3(a)(26) 
of the Securities Exchange Act of 1934. 

(c) No person may serve on a discipli-
nary committee, arbitration panel, 
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oversight panel or governing board of a 
self-regulatory organization if such 
person is subject to any of the condi-
tions listed in paragraphs (b) (1) 
through (6) of this section. 

(d) Each self-regulatory organization 
shall submit to the Commission a 
schedule listing all those rule viola-
tions which constitute disciplinary of-
fenses as defined in paragraph (a)(6)(i) 
of this section and to the extent nec-
essary to reflect revisions shall submit 
an amended schedule within thirty 
days of the end of each calendar year. 
Each self-regulatory organization must 
maintain and keep current the sched-
ule required by this section, and post 
the schedule on the self-regulatory or-
ganization’s Web site so that it is in a 
public place designed to provide notice 
to members and otherwise ensure its 
availability to the general public. 

(e) Each self-regulatory organization 
shall submit to the Commission within 
thirty days of the end of each calendar 
year a certified list of any persons who 
have been removed from its discipli-
nary committees, arbitration panels, 
oversight panels or governing board 
pursuant to the requirements of this 
regulation during the prior year. 

(f) Whenever a self-regulatory organi-
zation finds by final decision that a 
person has committed a disciplinary 
offense and such finding makes such 
person ineligible to serve on that self- 
regulatory organization’s disciplinary 
committees, arbitration panels, over-
sight panels or governing board, the 
self-regulatory organization shall in-
form the Commission of that finding 
and the length of the ineligibility in 
any notice it is required to provide to 
the Commission pursuant to either sec-
tion 17(h)(1) of the Act or Commission 
regulation 9.11. 

[55 FR 7890, Mar. 6, 1990, as amended at 58 FR 
37653, July 13, 1993; 64 FR 23, Jan. 4, 1999; 77 
FR 66331, Nov. 2, 2012] 

§ 1.64 Composition of various self-reg-
ulatory organization governing 
boards and major disciplinary com-
mittees. 

(a) Definitions. For purposes of this 
section: 

(1) Self-regulatory organization means 
‘‘self-regulatory organization’’ as de-
fined in § 1.3(ee), not including a 

‘‘clearing organization’’ as defined in 
§ 1.3(d). 

(2) Major disciplinary committee means 
a committee of persons who are au-
thorized by a self-regulatory organiza-
tion to conduct disciplinary hearings, 
to settle disciplinary charges, to im-
pose disciplinary sanctions or to hear 
appeals thereof in cases involving any 
violation of the rules of the self-regu-
latory organization except those 
which: 

(i) Are related to: 
(A) Decorum or attire, 
(B) Financial requirements, or 
(C) Reporting or recordkeeping; and, 
(ii) Do not involve fraud, deceit or 

conversion. 
(3) Regular voting member of a gov-

erning board means any person who is 
eligible to vote routinely on matters 
being considered by the board and ex-
cludes those members who are only eli-
gible to vote in the case of a tie vote by 
the board. 

(4) Membership interest (i) In the case 
of a contract market, each of the fol-
lowing will be considered a different 
membership interest: 

(A) Floor brokers, 
(B) Floor traders, 
(C) Futures commission merchants, 
(D) Producers, consumers, processors, 

distributors, and merchandisers of 
commodities traded on the particular 
contract market, 

(E) Participants in a variety of pits 
or principal groups of commodities 
traded on the particular contract mar-
ket; and, 

(F) Other market users or partici-
pants; except that with respect to para-
graph (c)(2) of this section, a contract 
market may define membership inter-
ests according to the different pits or 
principal groups of commodities traded 
on the contract market. 

(ii) In the case of a registered futures 
association, each of the following will 
be considered a different membership 
interest: 

(A) Futures commission merchants, 
(B) Introducing brokers, 
(C) Commodity pool operators, 
(D) Commodity trading advisors; and, 
(E) Associated persons, except that 

under paragraph (c)(3) of this section 
an associated person will be deemed to 
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represent the same membership inter-
est as its sponsor. 

(b) Each self-regulatory organization 
must maintain in effect standards and 
procedures with respect to its gov-
erning board which have been sub-
mitted to the Commission pursuant to 
section 5a(a)(12)(A) of the Act and § 1.41 
or, when applicable to a registered fu-
tures association, pursuant to section 
17(j) of the Act, that ensure: 

(1) That twenty percent or more of 
the regular voting members of the 
board are persons who: 

(i) Are knowledgeable of futures trad-
ing or financial regulation or are oth-
erwise capable of contributing to gov-
erning board deliberations; and, 

(ii)(A) Are not members of the self- 
regulatory organization, 

(B) Are not currently salaried em-
ployees of the self-regulatory organiza-
tion, 

(C) Are not primarily performing 
services for the self-regulatory organi-
zation in a capacity other than as a 
member of the self-regulatory organi-
zation’s governing board, or 

(D) Are not officers, principals or em-
ployees of a firm which holds a mem-
bership at the self-regulatory organiza-
tion either in its own name or through 
an employee on behalf of the firm; 

(2) In the case of a contract market, 
that ten percent or more of the regular 
voting members of the governing board 
be comprised where applicable of per-
sons representing farmers, producers, 
merchants or exporters of principal 
commodities underlying a commodity 
futures or commodity option traded on 
the contract market; and 

(3) That the board’s membership in-
cludes a diversity of membership inter-
ests. The self-regulatory organization 
must be able to demonstrate that the 
board membership fairly represents the 
diversity of interests at such self-regu-
latory organization and is otherwise 
consistent with this regulation’s com-
position requirements; 

(c) Each self-regulatory organization 
must maintain in effect rules with re-
spect to its major disciplinary commit-
tees which have been submitted to the 
Commission pursuant to section 
5a(a)(12)(A) of the Act and § 1.41 or, 
when applicable to a registered futures 

association, pursuant to section 17(j) of 
the Act, that ensure: 

(1) That at least one member of each 
major disciplinary committee or hear-
ing panel thereof be a person who is 
not a member of the self-regulatory or-
ganization whenever such committee 
or panel is acting with respect to a dis-
ciplinary action in which: 

(i) The subject of the action is a 
member of the self-regulatory organi-
zation’s: 

(A) Governing board, or 
(B) Major disciplinary committee; or, 
(ii) Any of the charged, alleged or ad-

judicated contract market rule viola-
tions involve: 

(A) Manipulation or attempted ma-
nipulation of the price of a commodity, 
a futures contract or an option on a fu-
tures contract, or 

(B) Conduct which directly results in 
financial harm to a non-member of the 
contract market; 

(2) In the case of a contract market, 
that more than fifty percent of each 
major disciplinary committee or hear-
ing panel thereof include persons rep-
resenting membership interests other 
than that of the subject of the discipli-
nary proceeding being considered; 

(3) In the case of a registered futures 
association, that each major discipli-
nary committee or hearing panel there-
of include persons representing mem-
bership interests other than that of the 
subject of the disciplinary proceeding 
being considered; and, 

(4) That each major disciplinary com-
mittee or hearing panel thereof include 
sufficient different membership inter-
ests so as to ensure fairness and to pre-
vent special treatment or preference 
for any person in the conduct of a com-
mittee’s or the panel’s responsibilities. 

(d) Each self-regulatory organization 
must submit to the Commission within 
thirty days after each governing board 
election a list of the governing board’s 
members, the membership interests 
they represent and how the composi-
tion of the governing board otherwise 
meets the requirements of § 1.64(b) and 
the self-regulatory organization’s im-
plementing standards and procedures. 

[58 FR 37654, July 13, 1993; 59 FR 5082, Feb. 3, 
1994] 
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§ 1.65 Notice of bulk transfers and dis-
closure obligations to customers. 

(a) Notice and Disclosure to Customers. 
(1) Prior to transferring a customer ac-
count to another futures commission 
merchant or introducing broker other 
than at the request of the customer, a 
futures commission merchant or intro-
ducing broker must obtain the cus-
tomer’s specific consent to the trans-
fer. 

(2) If the customer account agree-
ment contains a valid consent by the 
customer to prospective transfers of 
the account, the transferor futures 
commission merchant or introducing 
broker may transfer the account if the 
customer is provided with written no-
tice of, and a reasonable opportunity to 
object to, the transfer and the cus-
tomer has not asserted an objection to 
the transfer or given other instructions 
as to the disposition of the account. 
The notice to the customer must in-
clude: 

(i) A clear statement of the reason(s) 
for the transfer, the name, address and 
telephone number of the proposed 
transferee firm and other information 
material to the transfer; 

(ii) A statement that the customer is 
not required to accept the proposed 
transfer and may direct the transfer or 
firm to liquidate the account or ransfer 
the account to a firm of the customer’s 
selection; 

(iii) The name, telephone number and 
address of a contact person at the 
transferor firm to whom the customer 
may give instructions as to the disposi-
tion of the account; 

(iv) Notice that a failure to respond 
to the letter within a specified time pe-
riod, which must be a reasonable period 
in the circumstances, will be deemed 
consent to the transfer; and 

(v) A clear statement as to the means 
by which the customer may object to 
or otherwise respond to the notice of 
proposed transfer. 

(3) Where customer accounts are 
transferred to a futures commission 
merchant or introducing broker, other 
than at the customer’s request, the 
transferee introducing broker or fu-
tures commission merchant must pro-
vide each customer whose account is 
transferred with the risk disclosure 
statements and acknowledgments re-

quired by § 1.55 (domestic futures and 
foreign futures and options trading), 
and §§ 33.7 (domestic exchange-traded 
commodity options) and 190.10(c) (non- 
cash margin—to be furnished by fu-
tures commission merchants only) of 
this chapter and receive the required 
acknowledgments within sixty days of 
the transfer of accounts. This require-
ment shall not apply: 

(i) As to customers owning trans-
ferred accounts for which the trans-
feree futures commission merchant or 
introducing broker has clear written 
evidence that the customer has re-
ceived and acknowledged the required 
disclosure documents; or 

(ii) As to customers for which the 
transferee futures commission mer-
chant or introducing broker has clear 
evidence that such customer was at the 
time the account was opened by the 
transferring futures commission mer-
chant or introducing broker, or is at 
the time the account is being trans-
ferred, a customer listed in § 1.55(f); or 

(iii) If the transfer of accounts is 
made from one introducing broker to 
another introducing broker guaranteed 
by the same futures commission mer-
chant pursuant to a guarantee agree-
ment in accordance with the require-
ments of § 1.10(j) and such futures com-
mission merchant maintains the rel-
evant acknowledgments required by 
§§ 1.55(a)(1)(ii) and 33.7(a)(1)(ii) of this 
chapter and can establish compliance 
with § 190.10(c) of this chapter. 

(b) Notice to the Commission. Each fu-
tures commission merchant or intro-
ducing broker shall file with the Com-
mission, at least five business days in 
advance of the transfer, notice of any 
transfer of customer accounts carried 
or introduced by such futures commis-
sion merchant or introducing broker 
that is not initiated at the request of 
the customer, where the transfer in-
volves the lesser of: 

(1) 25 percent of the total number of 
customer accounts carried or intro-
duced by such firm if that percentage 
represents at least 100 accounts; or 

(2) 50 percent or more of the total 
number of customer accounts carried 
or introduced by such firm. The com-
putation of the percentage and number 
of accounts must be based on the total 
number of accounts carried by the 
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transferor futures commission mer-
chant or introduced by the introducing 
broker, irrespective of whether such 
accounts are transferred to a single or 
multiple transferees. 

(c) The notice required by paragraph 
(b) of this section shall include: 

(1) The name, principal business ad-
dress and telephone number of the 
transferor futures commission mer-
chant or introducing broker; 

(2) The name, principal business ad-
dress and telephone number of each 
transferee futures commission mer-
chant or introducing broker; 

(3) The designated self-regulatory or-
ganization for the transferor and trans-
feree firms; 

(4) A brief statement as to the rea-
sons for the transfer; 

(5) A copy of the notice to customers 
informing them of the proposed trans-
fer and providing an opportunity to ob-
ject to such transfer; and 

(6) A statement of the number of ac-
counts to be transferred and the esti-
mated liquidating equity of the ac-
counts to be transferred. 

(d) The notice required by paragraph 
(b) of this section shall be filed with 
the Deputy Director, Compliance and 
Registration Section, Division of Swap 
Dealer and Intermediary Oversight, 
Commodity Futures Trading Commis-
sion, Three Lafayette Centre, 1155 21st 
Street, NW., Washington, DC 20581; the 
National Futures Association Attn: 
Vice President-Compliance; and the 
designated self-regulatory organization 
for the transferor firm. 

(e) In the event that the notice re-
quired by paragraph (b) of this section 
cannot be filed with the Commission at 
least five days prior to the account 
transfer, the transferee futures com-
mission merchant or introducing 
broker shall file such notice as soon as 
practicable and no later than the day 
of the transfer. Such notice shall in-
clude a brief statement explaining the 
circumstances necessitating the delay 
in filing. 

(f) The requirements of this section 
shall not affect the obligations of a fu-
tures commission merchant or intro-
ducing broker under the rules of a self- 
regulatory organization or applicable 
customer account agreement with re-
spect to transfer of accounts. 

(g) If a proposed transfer is not com-
pleted in accordance with the notice 
required to be filed by paragraph (b) of 
this section, a corrective notice shall 
be filed within five business days of the 
date such proposed transfer was to 
occur explaining why the proposed 
transfer was not completed. 

[58 FR 17504, Apr. 5, 1993, as amended at 60 
FR 49334, Sept. 25, 1995; 63 FR 8571, Feb. 20, 
1998; 67 FR 62351, Oct. 7, 2002; 78 FR 22419, 
Apr. 16, 2013] 

§ 1.66 No-action positions with respect 
to floor traders. 

(a) Notwithstanding any other provi-
sion of law, if a contract market sub-
mits to the National Futures Associa-
tion by April 26, 1993 a list of floor 
traders who were granted trading privi-
leges on that contract market on or be-
fore April 26, 1993, and whose floor 
trading privileges remain in effect, 
which includes the name, date of birth 
and social security number of such 
floor traders, as well as facts regarding 
such floor traders which are set forth 
as statutory disqualifications in sec-
tion 8a(2) of the Act if the contract 
market knows of such facts, and such 
list is signed by the chief operating of-
ficer of the contract market, the Com-
mission will not commence an enforce-
ment proceeding against a floor trader 
on that list based solely upon the floor 
trader’s failure to register or receive a 
temporary license under section 4f of 
the Act and § 3.11 of this chapter, nor 
will the Commission commence an en-
forcement proceeding against the con-
tract market under § 1.62 for failing to 
bar such floor trader from operating as 
such: Provided, however, That for those 
floor traders listed as to whom the con-
tract market knows of facts set forth 
as statutory disqualifications in sec-
tion 8a(2) of the Act, the no-action po-
sition contained in paragraph (a) of 
this section will only apply if the con-
tract market submits a supplemental 
statement signed by the chief oper-
ating officer of the contract market 
stating that, in light of the Congres-
sional mandate requiring registration 
of floor traders under the Act, the con-
tract market acknowledges its respon-
sibility to take affirmative action to 
conduct appropriate surveillance of 
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such floor traders. These no-action po-
sitions shall expire upon the floor’s 
trader being granted or denied registra-
tion under the Act, or on June 11, 1993, 
whichever comes earliest: Provided, 
however, That if the floor trader files 
an application for registration in ac-
cordance with § 3.11 of this chapter 
with the National Futures Association 
by June 11, 1993, the no-action posi-
tions for the floor trader and the con-
tract market as to the registration of 
such floor trader will be extended until 
the floor trader is granted or denied 
registration under the Act, unless an 
Administrative Law Judge issues an in-
terim order suspending the no-action 
position as to such floor trader in ac-
cordance with paragraph (b) of this sec-
tion or the application for registration 
is withdrawn. 

(b) Suspension of no-action position 
under paragraph (a) of this section pursu-
ant to section 8a(2) of the Act—(1) Notice. 
On the basis of information obtained 
by the Commission, the Commission 
may at any time serve notice upon a 
floor trader whose name appears on a 
list submitted in accordance with para-
graph (a) of this section that: 

(i) The Commission alleges and is 
prepared to prove that such floor trad-
er is subject to one or more of the stat-
utory disqualifications set forth in sec-
tion 8a(2) of the Act; 

(ii) An Administrative Law Judge 
shall make a determination, based 
upon written evidence, as to whether 
the floor trader is subject to such stat-
utory disqualification; and 

(iii) If the floor trader is found to be 
subject to a statutory disqualification, 
the no-action status of the floor trader 
under paragraph (a) of this section may 
be suspended and the floor trader or-
dered to show cause why registration 
should not be denied. 

(2) Written submission. If the floor 
trader wishes to challenge the accu-
racy of the allegations set forth in the 
notice, the floor trader may submit 
written evidence limited to the type 
described in § 3.60(b)(1) of this chapter. 
Such written submission must be 
served upon the Division of Enforce-
ment and filed with the Proceedings 
Clerk within twenty days of the date of 
service of notice to the floor trader. 

(3) Reply. Within ten days of receipt 
of any written submission filed by the 
floor trader, the Division of Enforce-
ment may serve upon the floor trader 
and file with the Proceedings Clerk a 
reply. 

(4) Determination by Administrative 
Law Judge. A determination by the Ad-
ministrative Law Judge as to whether 
the floor trader is subject to a statu-
tory disqualification must be based 
upon the evidence of the statutory dis-
qualification, notice with proof of serv-
ice, the written submission, if any, 
filed by the floor trader in response 
thereto, any written reply submitted 
by the Division of Enforcement and 
such other papers as the Administra-
tive Law Judge may require or permit. 

(5) Suspension and order to show cause. 
(i) If the floor trader is found to be sub-
ject to a statutory disqualification, the 
Administrative Law Judge, within 
thirty days after receipt of the floor 
trader’s written submission, if any, and 
any reply thereto, shall issue an in-
terim order suspending the no-action 
status of the floor trader under para-
graph (a) of this section and requiring 
the floor trader to show cause within 
twenty days of the date of the order 
why, notwithstanding the existence of 
the statutory disqualification, the reg-
istration of the floor trader should not 
be denied. The no-action status of the 
floor trader shall be suspended, effec-
tive five days after the order to show 
cause is served upon the floor trader in 
accordance with § 3.50(a) of this chap-
ter, until a final order with respect to 
the order to show cause has been 
issued: Provided, That if the sole basis 
upon which the floor trader is subject 
to statutory disqualification is the ex-
istence of a temporary order, judgment 
or decree of the type described in sec-
tion 8a(2)(C) of the Act, the order to 
show cause shall not be issued and the 
floor trader shall be suspended until 
such time as the temporary order, 
judgment or decree shall have expired: 
Provided, however, That in no event 
shall the floor trader’s no-action status 
be suspended for a period to exceed six 
months. 

(ii) If the floor trader is found not to 
be subject to a statutory disqualifica-
tion, the Administrative Law Judge 
shall issue an order to that effect and 
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the Proceedings Clerk shall promptly 
serve a copy of such order on the floor 
trader, the Division of Swap Dealer and 
Intermediary Oversight and the Divi-
sion of Enforcement. Such order shall 
be effective as a final order of the Com-
mission fifteen days after the date it is 
served upon the floor trader in accord-
ance with the provisions of § 3.50(a) of 
this chapter unless a timely applica-
tion for review is filed in accordance 
with § 10.102 of this chapter. The appel-
late procedures set forth in §§ 10.102, 
10.103, 10.104, 10.106, 10.107 and 10.109 of 
this chapter shall apply to any appeal 
brought under paragraph (c)(5)(ii) of 
this section. 

(6) Further proceedings. If an order to 
show cause is issued pursuant to para-
graph (c)(5)(i) of this section, further 
proceedings on such order shall be con-
ducted in accordance with the provi-
sions of § 3.60(b) through (j) of this 
chapter. 

[58 FR 19589, Apr. 15, 1993; 58 FR 21776, Apr. 
23, 1993, as amended at 60 FR 54801, Oct. 26, 
1995; 67 FR 62351, Oct. 7, 2002; 78 FR 22419, 
Apr. 16, 2013] 

§ 1.67 Notification of final disciplinary 
action involving financial harm to a 
customer. 

(a) Definitions. For purposes of this 
section: 

Final disciplinary action means any 
decision by or settlement with a con-
tract market or swap execution facility 
in a disciplinary matter which cannot 
be further appealed at the contract 
market or swap execution facility, is 
not subject to the stay of the Commis-
sion or a court of competent jurisdic-
tion, and has not been reversed by the 
Commission or any court of competent 
jurisdiction. 

(b) Upon any final disciplinary action 
in which a contract market or swap 
execution facility finds that a member 
has committed a rule violation that in-
volved a transaction for a customer, 
whether executed or not, and that re-
sulted in financial harm to the cus-
tomer: 

(1)(i) The contract market or swap 
execution facility shall promptly pro-
vide written notice of the disciplinary 
action to the futures commission mer-
chant or other registrant; and 

(ii) A futures commission merchant 
or other registrant that receives a no-
tice, under paragraph (b)(1)(i) of this 
section shall promptly provide written 
notice of the disciplinary action to the 
customer as disclosed on its books and 
records. If the customer is another fu-
tures commission merchant or other 
registrant, such futures commission 
merchant or other registrant shall 
promptly provide notice to the cus-
tomer. 

(2) A written notice required by para-
graph (b)(1) of this section must in-
clude the principal facts of the discipli-
nary action and a statement that the 
contract market or swap execution fa-
cility has found that the member has 
committed a rule violation that in-
volved a transaction for the customer, 
whether executed or not, and that re-
sulted in financial harm to the cus-
tomer. For the purposes of this para-
graph, a notice which includes the in-
formation listed in § 9.11(b) of this 
chapter shall be deemed to include the 
principal facts of the disciplinary ac-
tion thereof. 

[77 FR 66331, Nov. 2, 2012] 

§ 1.68 [Reserved] 

§ 1.69 Voting by interested members of 
self-regulatory organization gov-
erning boards and various commit-
tees. 

(a) Definitions. For purposes of this 
section: 

(1) Disciplinary committee means any 
person or committee of persons, or any 
subcommittee thereof, that is author-
ized by a self-regulatory organization 
to issue disciplinary charges, to con-
duct disciplinary proceedings, to settle 
disciplinary charges, to impose dis-
ciplinary sanctions, or to hear appeals 
thereof in cases involving any violation 
of the rules of the self-regulatory orga-
nization except those cases where the 
person or committee is authorized 
summarily to impose minor penalties 
for violating rules regarding decorum, 
attire, the timely submission of accu-
rate records for clearing or verifying 
each day’s transactions or other simi-
lar activities. 

(2) Family relationship of a person 
means the person’s spouse, former 
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spouse, parent, stepparent, child, step-
child, sibling, stepbrother, stepsister, 
grandparent, grandchild, uncle, aunt, 
nephew, niece or in-law. 

(3) Governing board means a self-regu-
latory organization’s board of direc-
tors, board of governors, board of man-
agers, or similar body, or any sub-
committee thereof, duly authorized, 
pursuant to a rule of the self-regu-
latory organization that has been ap-
proved by the Commission or has be-
come effective pursuant to either Sec-
tion 5a(a)(12)(A) or 17(j) of the Act to 
take action or to recommend the tak-
ing of action on behalf of the self-regu-
latory organization. 

(4) Oversight panel means any panel, 
or any subcommittee thereof, author-
ized by a self-regulatory organization 
to recommend or establish policies or 
procedures with respect to the self-reg-
ulatory organization’s surveillance, 
compliance, rule enforcement, or dis-
ciplinary responsibilities. 

(5) Member’s affiliated firm is a firm in 
which the member is a ‘‘principal,’’ as 
defined in § 3.1(a), or an employee. 

(6) Named party in interest means a 
person or entity that is identified by 
name as a subject of any matter being 
considered by a governing board, dis-
ciplinary committee, or oversight 
panel. 

(7) Self-regulatory organization means 
a ‘‘self-regulatory organization’’ as de-
fined in § 1.3(ee) and includes a ‘‘clear-
ing organization’’ as defined in § 1.3(d), 
but excludes registered futures associa-
tions for the purposes of paragraph 
(b)(2) of this section. 

8) Significant action includes any of 
the following types of self-regulatory 
organization actions or rule changes 
that can be implemented without the 
Commission’s prior approval: 

(i) Any actions or rule changes which 
address an ‘‘emergency’’ as defined in 
§ 1.41(a)(4)(i) through (iv) and (vi) 
through (viii); and, 

(ii) Any changes in margin levels 
that are designed to respond to ex-
traordinary market conditions such as 
an actual or attempted corner, squeeze, 
congestion or undue concentration of 
positions, or that otherwise are likely 
to have a substantial effect on prices in 
any contract traded or cleared at such 
self-regulatory organization; but does 

not include any rule not submitted for 
prior Commission approval because 
such rule is unrelated to the terms and 
conditions of any contract traded at 
such self-regulatory organization. 

(b) Self-regulatory organization rules. 
Each self-regulatory organization shall 
maintain in effect rules that have been 
submitted to the Commission pursuant 
to Section 5a(a)(12)(A) of the Act and 
§ 1.41 or, in the case of a registered fu-
tures association, pursuant to Section 
17(j) of the Act, to address the avoid-
ance of conflicts of interest in the exe-
cution of its self-regulatory functions. 
Such rules must provide for the fol-
lowing: 

(1) Relationship with named party in 
interest—(i) Nature of relationship. A 
member of a self-regulatory organiza-
tion’s governing board, disciplinary 
committee or oversight panel must ab-
stain from such body’s deliberations 
and voting on any matter involving a 
named party in interest where such 
member: 

(A) Is a named party in interest; 
(B) Is an employer, employee, or fel-

low employee of a named party in in-
terest; 

(C) Is associated with a named party 
in interest through a ‘‘broker associa-
tion’’ as defined in § 156.1; 

(D) Has any other significant, ongo-
ing business relationship with a named 
party in interest, not including rela-
tionships limited to executing futures 
or option transactions opposite of each 
other or to clearing futures or option 
transactions through the same clearing 
member; or, 

(E) Has a family relationship with a 
named party in interest. 

(ii) Disclosure of relationship. Prior to 
the consideration of any matter involv-
ing a named party in interest, each 
member of a self-regulatory organiza-
tion governing board, disciplinary com-
mittee or oversight panel must disclose 
to the appropriate self-regulatory orga-
nization staff whether he or she has 
one of the relationships listed in para-
graph (b)(1)(i) of this section with a 
named party in interest. 

(iii) Procedure for determination. Each 
self-regulatory organization must es-
tablish procedures for determining 
whether any member of its governing 
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board, disciplinary committees or over-
sight committees is subject to a con-
flicts restriction in any matter involv-
ing a named party in interest. Taking 
into consideration the exigency of the 
committee action, such determinations 
should be based upon: 

(A) Information provided by the 
member pursuant to paragraph 
(b)(1)(ii) of this section; and 

(B) Any other source of information 
that is held by and reasonably avail-
able to the self-regulatory organiza-
tion. 

(2) Financial interest in a significant 
action—(i) Nature of interest. A member 
of a self-regulatory organization’s gov-
erning board, disciplinary committee 
or oversight panel must abstain from 
such body’s deliberations and voting on 
any significant action if the member 
knowingly has a direct and substantial 
financial interest in the result of the 
vote based upon either exchange or 
non-exchange positions that could rea-
sonably be expected to be affected by 
the action. 

(ii) Disclosure of interest. Prior to the 
consideration of any significant action, 
each member of a self-regulatory orga-
nization governing board, disciplinary 
committee or oversight panel must dis-
close to the appropriate self-regulatory 
organization staff the position infor-
mation referred to in paragraph 
(b)(2)(iii) of this section that is known 
to him or her. This requirement does 
not apply to members who choose to 
abstain from deliberations and voting 
on the subject significant action. 

(iii) Procedure for determination. Each 
self-regulatory organization must es-
tablish procedures for determining 
whether any member of its governing 
board, disciplinary committees or over-
sight committees is subject to a con-
flicts restriction under this section in 
any significant action. Such deter-
mination must include a review of: 

(A) Gross positions held at that self- 
regulatory organization in the mem-
ber’s personal accounts or ‘‘controlled 
accounts,’’ as defined in § 1.3(j); 

(B) Gross positions held at that self- 
regulatory organization in proprietary 
accounts, as defined in § 1.17(b)(3), at 
the member’s affiliated firm; 

(C) Gross positions held at that self- 
regulatory organization in accounts in 

which the member is a principal, as de-
fined in § 3.1(a); 

(D) Net positions held at that self- 
regulatory organization in ‘‘customer’’ 
accounts, as defined in § 1.17(b)(2), at 
the member’s affiliated firm; and, 

(E) Any other types of positions, 
whether maintained at that self-regu-
latory organization or elsewhere, held 
in the member’s personal accounts or 
the proprietary accounts of the mem-
ber’s affiliated firm that the self-regu-
latory organization reasonably expects 
could be affected by the significant ac-
tion. 

(iv) Bases for determination. Taking 
into consideration the exigency of the 
significant action, such determinations 
should be based upon: 

(A) The most recent large trader re-
ports and clearing records available to 
the self-regulatory organization; 

(B) Information provided by the 
member with respect to positions pur-
suant to paragraph (b)(2)(ii) of this sec-
tion; and, 

(C) Any other source of information 
that is held by and reasonably avail-
able to the self-regulatory organiza-
tion. 

(3) Participation in deliberations. (i) 
Under the rules required by this sec-
tion, a self-regulatory organization 
governing board, disciplinary com-
mittee or oversight panel may permit a 
member to participate in deliberations 
prior to a vote on a significant action 
for which he or she otherwise would be 
required to abstain, pursuant to para-
graph (b)(2) of this section, if such par-
ticipation would be consistent with the 
public interest and the member recuses 
himself or herself from voting on such 
action. 

(ii) In making a determination as to 
whether to permit a member to partici-
pate in deliberations on a significant 
action for which he or she otherwise 
would be required to abstain, the delib-
erating body shall consider the fol-
lowing factors: 

(A) Wwhether the member’s partici-
pation in deliberations is necessary for 
the deliberating body to achieve a 
quorum in the matter; and 

(B) Whether the member has unique 
or special expertise, knowledge or ex-
perience in the matter under consider-
ation. 
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(iii) Prior to any determination pur-
suant to paragraph (b)(3)(i) of this sec-
tion, the deliberating body must fully 
consider the position information 
which is the basis for the member’s di-
rect and substantial financial interest 
in the result of a vote on a significant 
action pursuant to paragraph (b)(2) of 
this section. 

(4) Documentation of determination. 
Self-regulatory organization governing 
boards, disciplinary committees, and 
oversight panels must reflect in their 
minutes or otherwise document that 
the conflicts determination procedures 
required by this section have been fol-
lowed. Such records also must include: 

(i) The names of all members who at-
tended the meeting in person or who 
otherwise were present by electronic 
means; 

(ii) The name of any member who 
voluntarily recused himself or herself 
or was required to abstain from delib-
erations and/or voting on a matter and 
the reason for the recusal or absten-
tion, if stated; and 

(iii) Information on the position in-
formation that was reviewed for each 
member. 

[64 FR 23, Jan. 4, 1999; 64 FR 3340, Jan. 21, 
1999] 

§ 1.70 Notification of State enforce-
ment actions brought under the 
Commodity Exchange Act. 

(a) Immediately upon instituting any 
proceeding in any Federal district 
court for violation of the Act or any 
rule, regulation or order thereunder 
against any person who is subject to 
suit pursuant to sections 6d(1)–(6) of 
the Act, the authorized State official of 
the State instituting the proceeding 
shall submit to the Commission a copy 
of the complaint filed in the pro-
ceeding, together with a written notice 
which: 

(1) Indicates the names of parties to 
the proceeding; 

(2) Indicates the provision of the Act 
or the rule, regulation or order there-
under which is alleged to have been 
violated. 

The complaint and written notice must 
be sent by first-class U.S. mail or per-
sonally delivered to the Secretary, 
Commodity Futures Trading Commis-

sion, Three Lafayette Centre, 1155 21st 
Street, NW., Washington, DC 20581. 

(b) Prior to instituting any pro-
ceeding in a State court for the alleged 
violation of any antifraud provisions of 
the Act or any antifraud rule, regula-
tion or order thereunder against any 
person registered with the Commission 
who is subject to suit pursuant to the 
provisions of section 6d(8) of the Act, 
the authorized State official of the 
State intending to institute the pro-
ceeding shall submit to the Commis-
sion written notice which: 

(1) Indicates the names of parties to 
the proposed proceeding; 

(2) Indicates the provision of the Act 
or the rule, regulation or order there-
under which will be alleged to have 
been violated; 

(3) Contains a brief statement of the 
facts on which the proposed action will 
be based. 
Except as provided in paragraph (c), 
this written notice must be sent by 
first-class U.S. mail or personally de-
livered to the Secretary, Commodity 
Futures Trading Commission, Three 
Lafayette Centre, 1155 21st Street, NW., 
Washington, DC 20581 not less than 5 
business days prior to instituting the 
proceeding in State court. 

(c) Where it is impracticable to pro-
vide the Commission with written no-
tice within the time period specified in 
paragraph (b) of this section, the au-
thorized state official must inform the 
Secretary of the Commission by tele-
phone as soon as practicable to insti-
tute a proceeding in state court and 
must send the written notice required 
in paragraph (b)(1) through (b)(3) of 
this section by facsimile or other simi-
larly expeditious means of written 
communication to the Secretary of the 
Commission, prior to instituting the 
proceeding in state court. 

(d) Immediately upon instituting any 
proceeding in a State court pursuant to 
the provisions of section 6d(8) of the 
Act for alleged violation of any anti-
fraud provisions of the Act or any anti-
fraud rule, regulation or order there-
under, the authorized State official in-
stituting the proceeding shall submit 
to the Commission a copy of the com-
plaint filed in the proceeding. The copy 
of the complaint must be sent by first 
class U.S. mail or personally delivered 
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to the Secretary, Commodity Futures 
Trading Commission, Three Lafayette 
Centre, 1155 21st Street, NW., Wash-
ington, DC 20581. 

[48 FR 49503, Oct. 26, 1983, as amended at 60 
FR 49334, Sept. 25, 1995] 

§ 1.71 Conflicts of interest policies and 
procedures by futures commission 
merchants and introducing brokers. 

(a) Definitions. For purposes of this 
section, the following terms shall be 
defined as provided. 

(1) Affiliate. This term means, with 
respect to any person, a person control-
ling, controlled by, or under common 
control with, such person. 

(2) Business trading unit. This term 
means any department, division, group, 
or personnel of a futures commission 
merchant or introducing broker or any 
of its affiliates, whether or not identi-
fied as such, that performs, or per-
sonnel exercising direct supervisory 
authority over the performance of, any 
pricing (excluding price verification for 
risk management purposes), trading, 
sales, marketing, advertising, solicita-
tion, structuring, or brokerage activi-
ties on behalf of a futures commission 
merchant or introducing broker or any 
of its affiliates. 

(3) Clearing unit. This term means 
any department, division, group, or 
personnel of a futures commission mer-
chant or any of its affiliates, whether 
or not identified as such, that per-
forms, or personnel exercising direct 
supervisory authority over the per-
formance of, any proprietary or cus-
tomer clearing activities on behalf of a 
futures commission merchant or any of 
its affiliates. 

(4) Derivative. This term means: 
(i) A contract for the purchase or sale 

of a commodity for future delivery; 
(ii) A security futures product; 
(iii) A swap; 
(iv) Any agreement, contract, or 

transaction described in section 
2(c)(2)(C)(i) or section 2(c)(2)(D)(i) of 
the Act; and 

(v) Any commodity option authorized 
under section 4c of the Act; and (vi) 
any leverage transaction authorized 
under section 19 of the Act. 

(5) Non-research personnel. This term 
means any employee of the business 
trading unit or clearing unit, or any 

other employee of the futures commis-
sion merchant or introducing broker, 
other than an employee performing a 
legal or compliance function, who is 
not directly responsible for, or other-
wise not directly involved in, research 
or analysis intended for inclusion in a 
research report. 

(6) Public appearance. This term 
means any participation in a con-
ference call, seminar, forum (including 
an interactive electronic forum) or 
other public speaking activity before 15 
or more persons (individuals or enti-
ties), or interview or appearance before 
one or more representatives of the 
media, radio, television or print media, 
or the writing of a print media article, 
in which a research analyst makes a 
recommendation or offers an opinion 
concerning a derivatives transaction. 
This term does not include a password- 
protected Webcast, conference call or 
similar event with 15 or more existing 
customers, provided that all of the 
event participants previously received 
the most current research report or 
other documentation that contains the 
required applicable disclosures, and 
that the research analyst appearing at 
the event corrects and updates during 
the public appearance any disclosures 
in the research report that are inac-
curate, misleading, or no longer appli-
cable. 

(7) Research analyst. This term means 
the employee of a futures commission 
merchant or introducing broker who is 
primarily responsible for, and any em-
ployee who reports directly or indi-
rectly to such research analyst in con-
nection with, preparation of the sub-
stance of a research report relating to 
any derivative, whether or not any 
such person has the job title of ‘‘re-
search analyst.’’ 

(8) Research department. This term 
means any department or division that 
is principally responsible for preparing 
the substance of a research report re-
lating to any derivative on behalf of a 
futures commission merchant or intro-
ducing broker, including a department 
or division contained in an affiliate of 
a futures commission merchant or in-
troducing broker. 

(9) Research report. This term means 
any written communication (including 
electronic) that includes an analysis of 

VerDate Sep<11>2014 19:00 May 10, 2017 Jkt 241057 PO 00000 Frm 00184 Fmt 8010 Sfmt 8010 Q:\17\17V1.TXT 31lp
ow

el
l o

n 
D

S
K

54
D

X
V

N
1O

F
R

 w
ith

 $
$_

JO
B



175 

Commodity Futures Trading Commission § 1.71 

the price or market for any derivative, 
and that provides information reason-
ably sufficient upon which to base a de-
cision to enter into a derivatives trans-
action. This term does not include: 

(i) Communications distributed to 
fewer than 15 persons; 

(ii) Commentaries on economic, po-
litical or market conditions; 

(iii) Statistical summaries of mul-
tiple companies’ financial data, includ-
ing listings of current ratings; 

(iv) Periodic reports or other commu-
nications prepared for investment com-
pany shareholders or commodity pool 
participants that discuss individual de-
rivatives positions in the context of a 
fund’s past performance or the basis for 
previously-made discretionary deci-
sions; 

(v) Any communications generated 
by an employee of the business trading 
unit that is conveyed as a solicitation 
for entering into a derivatives trans-
action, and is conspicuously identified 
as such; and 

(vi) Internal communications that 
are not given to current or prospective 
customers. 

(b) Policies and procedures. (1) Except 
as provided in paragraph (b)(2) of this 
section, each futures commission mer-
chant and introducing broker subject 
to this rule must adopt and implement 
written policies and procedures reason-
ably designed to ensure that the fu-
tures commission merchant or intro-
ducing broker and its employees com-
ply with the provisions of this rule. 

(2) Small Introducing Brokers. An in-
troducing broker that has generated, 
over the preceding 3 years, $5 million 
or less in aggregate gross revenues 
from its activities as an introducing 
broker must establish structural and 
institutional safeguards reasonably de-
signed to ensure that the activities of 
any person within the firm relating to 
research or analysis of the price or 
market for any commodity or deriva-
tive are separated by appropriate infor-
mational partitions within the firm 
from the review, pressure, or oversight 
of persons whose involvement in trad-
ing or clearing activities might poten-
tially bias the judgment or supervision 
of the persons. 

(c) Research analysts and research re-
ports—(1) Restrictions on relationship 

with research department. (i) Non-re-
search personnel shall not direct a re-
search analyst’s decision to publish a 
research report of the futures commis-
sion merchant or introducing broker, 
and non-research personnel shall not 
direct the views and opinions expressed 
in a research report of the futures com-
mission merchant or introducing 
broker. 

(ii) No research analyst may be sub-
ject to the supervision or control of 
any employee of the futures commis-
sion merchant’s or introducing bro-
ker’s business trading unit or clearing 
unit, and no employee of the business 
trading unit or clearing unit may have 
any influence or control over the eval-
uation or compensation of a research 
analyst. 

(iii) Except as provided in paragraph 
(c)(1)(iv) of this section, non-research 
personnel, other than the board of di-
rectors and any committee thereof, 
shall not review or approve a research 
report of the futures commission mer-
chant or introducing broker before its 
publication. 

(iv) Non-research personnel may re-
view a research report before its publi-
cation as necessary only to verify the 
factual accuracy of information in the 
research report, to provide for non-sub-
stantive editing, to format the layout 
or style of the research report, or to 
identify any potential conflicts of in-
terest, provided that: 

(A) Any written communication be-
tween non-research personnel and re-
search department personnel con-
cerning the content of a research re-
port must be made either through au-
thorized legal or compliance personnel 
of the futures commission merchant or 
introducing broker or in a trans-
mission copied to such personnel; and 

(B) Any oral communication between 
non-research personnel and research 
department personnel concerning the 
content of a research report must be 
documented and made either through 
authorized legal or compliance per-
sonnel acting as an intermediary or in 
a conversation conducted in the pres-
ence of such personnel. 

(2) Restrictions on communications. 
Any written or oral communication by 
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a research analyst to a current or pro-
spective customer relating to any de-
rivative must not omit any material 
fact or qualification that would cause 
the communication to be misleading to 
a reasonable person. 

(3) Restrictions on research analyst 
compensation. A futures commission 
merchant or introducing broker may 
not consider as a factor in reviewing or 
approving a research analyst’s com-
pensation his or her contributions to 
the futures commission merchant’s or 
introducing broker’s trading or clear-
ing business. Except for commu-
nicating client or customer feedback, 
ratings and other indicators of re-
search analyst performance to research 
department management, no employee 
of the business trading unit or clearing 
unit of the futures commission mer-
chant or introducing broker may influ-
ence the review or approval of a re-
search analyst’s compensation. 

(4) Prohibition of promise of favorable 
research. No futures commission mer-
chant or introducing broker may di-
rectly or indirectly offer favorable re-
search, or threaten to change research, 
to an existing or prospective customer 
as consideration or inducement for the 
receipt of business or compensation. 

(5) Disclosure requirements—(i) Owner-
ship and material conflicts of interest. A 
futures commission merchant or intro-
ducing broker must disclose in re-
search reports and a research analyst 
must disclose in public appearances 
whether the research analyst main-
tains a financial interest in any deriva-
tive of a type, class, or category that 
the research analyst follows, and the 
general nature of the financial inter-
est. 

(ii) Prominence of disclosure. Disclo-
sures and references to disclosures 
must be clear, comprehensive, and 
prominent. With respect to public ap-
pearances by research analysts, the 
disclosures required by paragraph (c)(5) 
of this section must be conspicuous. 

(iii) Records of public appearances. 
Each futures commission merchant and 
introducing broker must maintain 
records of public appearances by re-
search analysts sufficient to dem-
onstrate compliance by those research 
analysts with the applicable disclosure 

requirements under paragraph (c)(5) of 
this section. 

(iv) Third-party research reports. (A) 
For the purposes of paragraph (c)(5)(iv) 
of this section, ‘‘independent third- 
party research report’’ shall mean a re-
search report, in respect of which the 
person or entity producing the report: 

(1) Has no affiliation or business or 
contractual relationship with the dis-
tributing futures commission merchant 
or introducing broker, or that futures 
commission merchant’s or introducing 
broker’s affiliates, that is reasonably 
likely to inform the content of its re-
search reports; and 

(2) Makes content determinations 
without any input from the distrib-
uting futures commission merchant or 
introducing broker or from the futures 
commission merchant’s or introducing 
broker’s affiliates. 

(B) Subject to paragraph (c)(5)(iv)(C) 
of this section, if a futures commission 
merchant or introducing broker dis-
tributes or makes available any inde-
pendent third-party research report, 
the futures commission merchant or 
introducing broker must accompany 
the research report with, or provide a 
web address that directs the recipient 
to, the current applicable disclosures, 
as they pertain to the futures commis-
sion merchant or introducing broker, 
required by this section. Each futures 
commission merchant and introducing 
broker must establish written policies 
and procedures reasonably designed to 
ensure the completeness and accuracy 
of all applicable disclosures. 

(C) The requirements of paragraph 
(c)(5)(iv)(B) of this section shall not 
apply to independent third-party re-
search reports made available by a fu-
tures commission merchant or intro-
ducing broker to its customers: 

(1) Upon request; or 
(2) Through a Web site maintained by 

the futures commission merchant or 
introducing broker. 

(6) Prohibition of retaliation against re-
search analysts. No futures commission 
merchant or introducing broker, and 
no employee of a futures commission 
merchant or introducing broker who is 
involved with the futures commission 
merchant’s or introducing broker’s 
trading or clearing activities, may, di-
rectly or indirectly, retaliate against 
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or threaten to retaliate against any re-
search analyst employed by the futures 
commission merchant or introducing 
broker or its affiliates as a result of an 
adverse, negative, or otherwise unfa-
vorable research report or public ap-
pearance written or made, in good 
faith, by the research analyst that may 
adversely affect the futures commis-
sion merchant’s or introducing bro-
ker’s present or prospective trading or 
clearing activities. 

(7) Small Introducing Brokers. An in-
troducing broker that has generated, 
over the preceding 3 years, $5 million 
or less in aggregate gross revenues 
from its activities as an introducing 
broker is exempt from the require-
ments set forth in this paragraph (c). 

(d) Clearing activities. (1) No futures 
commission merchant shall permit any 
affiliated swap dealer or major swap 
participant to directly or indirectly 
interfere with, or attempt to influence, 
the decision of the clearing unit per-
sonnel of the futures commission mer-
chant to provide clearing services and 
activities to a particular customer, in-
cluding but not limited to a decision 
relating to the following: 

(i) Whether to offer clearing services 
and activities to a particular customer; 

(ii) Whether to accept a particular 
customer for the purposes of clearing 
derivatives; 

(iii) Whether to submit a customer’s 
transaction to a particular derivatives 
clearing organization; 

(iv) Whether to set or adjust risk tol-
erance levels for a particular customer; 

(v) Whether to accept certain forms 
of collateral from a particular cus-
tomer; or 

(vi) Whether to set a particular cus-
tomer’s fees for clearing services based 
upon criteria that are not generally 
available and applicable to other cus-
tomers of the futures commission mer-
chant. 

(2) Each futures commission mer-
chant shall create and maintain an ap-
propriate informational partition be-
tween business trading units of an af-
filiated swap dealer or major swap par-
ticipant and clearing unit personnel of 
the futures commission merchant to 
reasonably ensure compliance with the 
Act and the prohibitions specified in 
paragraph (d)(1) of this section. At a 

minimum, such informational parti-
tions shall require that: 

(i) No employee of a business trading 
unit of an affiliated swap dealer or 
major swap participant may review or 
approve the provision of clearing serv-
ices and activities by clearing unit per-
sonnel of the futures commission mer-
chant, make any determination regard-
ing whether the futures commission 
merchant accepts clearing customers, 
or in any way condition or tie the pro-
vision of trading services upon or to 
the provision of clearing services or 
otherwise participate in the provision 
of clearing services by improperly 
incentivizing or encouraging the use of 
the affiliated futures commission mer-
chant. Any employee of a business 
trading unit of an affiliated swap deal-
er or major swap participant may par-
ticipate in the activities of the futures 
commission merchant as necessary for 
(A) participating in default manage-
ment undertaken by a derivatives 
clearing organization during an event 
of default; and (B) transferring, liqui-
dating, or hedging any proprietary or 
customer positions during an event of 
default; 

(ii) No employee of a business trading 
unit of an affiliated swap dealer or 
major swap participant shall supervise, 
control, or influence any employee of a 
clearing unit of the futures commission 
merchant; and 

(iii) No employee of the business 
trading unit of an affiliated swap deal-
er or major swap participant shall in-
fluence or control compensation or 
evaluation of any employee of the 
clearing unit of the futures commission 
merchant. 

(e) Undue influence on customers. Each 
futures commission merchant and in-
troducing broker must adopt and im-
plement written policies and proce-
dures that mandate the disclosure to 
its customers of any material incen-
tives and any material conflicts of in-
terest regarding the decision of a cus-
tomer as to the trade execution and/or 
clearing of the derivatives transaction. 

(f) Records. All records that a futures 
commission merchant or introducing 
broker is required to maintain pursu-
ant to this regulation shall be main-
tained in accordance with Commission 
Regulation § 1.31 and shall be made 
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available promptly upon request to 
representatives of the Commission. 

[77 FR 20198, Apr. 3, 2012] 

§ 1.72 Restrictions on customer clear-
ing arrangements. 

No futures commission merchant 
providing clearing services to cus-
tomers shall enter into an arrangement 
that: 

(a) Discloses to the futures commis-
sion merchant or any swap dealer or 
major swap participant the identity of 
a customer’s original executing 
counterparty; 

(b) Limits the number of counterpar-
ties with whom a customer may enter 
into a trade; 

(c) Restricts the size of the position a 
customer may take with any individual 
counterparty, apart from an overall 
limit for all positions held by the cus-
tomer at the futures commission mer-
chant; 

(d) Impairs a customer’s access to 
execution of a trade on terms that have 
a reasonable relationship to the best 
terms available; or 

(e) Prevents compliance with the 
timeframes set forth in § 1.74(b), 
§ 23.610(b), or § 39.12(b)(7) of this chap-
ter. 

[77 FR 21306, Apr. 9, 2012] 

§ 1.73 Clearing futures commission 
merchant risk management. 

(a) Each futures commission mer-
chant that is a clearing member of a 
derivatives clearing organization shall: 

(1) Establish risk-based limits in the 
proprietary account and in each cus-
tomer account based on position size, 
order size, margin requirements, or 
similar factors; 

(2) Screen orders for compliance with 
the risk-based limits in accordance 
with the following: 

(i) When a clearing futures commis-
sion merchant provides electronic mar-
ket access or accepts orders for auto-
mated execution, it shall use auto-
mated means to screen orders for com-
pliance with the limits; 

(ii) When a clearing futures commis-
sion merchant accepts orders for non- 
automated execution, it shall establish 
and maintain systems of risk controls 

reasonably designed to ensure compli-
ance with the limits; 

(iii) When a clearing futures commis-
sion merchant accepts transactions 
that were executed bilaterally and then 
submitted for clearing, it shall estab-
lish and maintain systems of risk man-
agement controls reasonably designed 
to ensure compliance with the limits; 

(iv) When a firm executes an order on 
behalf of a customer but gives it up to 
another firm for clearing, 

(A) The clearing futures commission 
merchant shall establish risk-based 
limits for the customer, and enter into 
an agreement in advance with the exe-
cuting firm that requires the executing 
firm to screen orders for compliance 
with those limits in accordance with 
paragraph (a)(2)(i) or (ii) as applicable; 
and 

(B) The clearing futures commission 
merchant shall establish and maintain 
systems of risk management controls 
reasonably designed to ensure compli-
ance with the limits. 

(v) When an account manager 
bunches orders on behalf of multiple 
customers for execution as a block and 
post-trade allocation to individual ac-
counts for clearing: 

(A) The futures commission mer-
chant that initially clears the block 
shall establish risk-based limits for the 
block account and screen the order in 
accordance with paragraph (a)(2)(i) or 
(ii) as applicable; 

(B) The futures commission mer-
chants that clear the allocated trades 
on behalf of customers shall establish 
risk-based limits for each customer 
and enter into an agreement in ad-
vance with the account manager that 
requires the account manager to screen 
orders for compliance with those lim-
its; and 

(C) The futures commission mer-
chants that clear the allocated trades 
on behalf of customers shall establish 
and maintain systems of risk manage-
ment controls reasonably designed to 
ensure compliance with the limits. 

(3) Monitor for adherence to the risk- 
based limits intra-day and overnight; 

(4) Conduct stress tests under ex-
treme but plausible conditions of all 
positions in the proprietary account 
and in each customer account that 
could pose material risk to the futures 
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commission merchant at least once per 
week; 

(5) Evaluate its ability to meet ini-
tial margin requirements at least once 
per week; 

(6) Evaluate its ability to meet vari-
ation margin requirements in cash at 
least once per week; 

(7) Evaluate its ability to liquidate, 
in an orderly manner, the positions in 
the proprietary and customer accounts 
and estimate the cost of the liquida-
tion at least once per quarter; and 

(8) Test all lines of credit at least 
once per year. 

(b) Each futures commission mer-
chant that is a clearing member of a 
derivatives clearing organization shall: 

(1) Establish written procedures to 
comply with this regulation; and 

(2) Keep full, complete, and system-
atic records documenting its compli-
ance with this regulation. 

(3) All records required to be main-
tained pursuant to these regulations 
shall be maintained in accordance with 
Commission Regulation 1.31 (17 CFR 
1.31) and shall be made available 
promptly upon request to representa-
tives of the Commission and to rep-
resentatives of applicable prudential 
regulators. 

[77 FR 21306, Apr. 9, 2012] 

§ 1.74 Futures commission merchant 
acceptance for clearing. 

(a) Each futures commission mer-
chant that is a clearing member of a 
derivatives clearing organization shall 
coordinate with each derivatives clear-
ing organization on which it clears to 
establish systems that enable the fu-
tures commission merchant, or the de-
rivatives clearing organization acting 
on its behalf, to accept or reject each 
trade submitted to the derivatives 
clearing organization for clearing by or 
for the futures commission merchant 
or a customer of the futures commis-
sion merchant as quickly as would be 
technologically practicable if fully 
automated systems were used; and 

(b) Each futures commission mer-
chant that is a clearing member of a 
derivatives clearing organization shall 
accept or reject each trade submitted 
by or for it or its customers as quickly 
as would be technologically practicable 
if fully automated systems were used; a 

clearing futures commission merchant 
may meet this requirement by: 

(1) Establishing systems to pre- 
screen orders for compliance with cri-
teria specified by the clearing futures 
commission merchant; 

(2) Establishing systems that author-
ize a derivatives clearing organization 
to accept or reject on its behalf trades 
that meet, or fail to meet, criteria 
specified by the clearing futures com-
mission merchant; or 

(3) Establishing systems that enable 
the clearing futures commission mer-
chant to communicate to the deriva-
tives clearing organization acceptance 
or rejection of each trade as quickly as 
would be technologically practicable if 
fully automated systems were used. 

[77 FR 21307, Apr. 9, 2012] 

§ 1.75 Delegation of authority to the 
Director of the Division of Clearing 
and Risk to establish an alternative 
compliance schedule to comply 
with futures commission merchant 
acceptance for clearing. 

(a) The Commission hereby delegates 
to the Director of the Division of Clear-
ing and Risk or such other employee or 
employees as the Director may des-
ignate from time to time, the author-
ity to establish an alternative compli-
ance schedule for requirements of § 1.74 
for swaps that are found to be techno-
logically or economically impracti-
cable for an affected futures commis-
sion merchant that seeks, in good 
faith, to comply with the requirements 
of § 1.74 within a reasonable time period 
beyond the date on which compliance 
by such futures commission merchant 
is otherwise required. 

(b) A request for an alternative com-
pliance schedule under this section 
shall be acted upon by the Director of 
the Division of Clearing and Risk with-
in 30 days from the time such a request 
is received, or it shall be deemed ap-
proved. 

(c) An exception granted under this 
section shall not cause a registrant to 
be out of compliance or deemed in vio-
lation of any registration require-
ments. 

(d) Notwithstanding any other provi-
sion of this section, in any case in 
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which a Commission employee dele-
gated authority under this section be-
lieves it appropriate, he or she may 
submit to the Commission for its con-
sideration the question of whether an 
alternative compliance schedule should 
be established. Nothing in this section 
shall be deemed to prohibit the Com-
mission, at its election, from exer-
cising the authority delegated in this 
section. 

[77 FR 21307, Apr. 9, 2012] 

APPENDIX A TO PART 1 [RESERVED] 

APPENDIX B TO PART 1—FEES FOR CON-
TRACT MARKET RULE ENFORCEMENT 
REVIEWS AND FINANCIAL REVIEWS 

(a) Within 60 days of the effective date of a 
final fee schedule for each fiscal year, each 
board of trade which has been designated as 
a contract market for at least one actively 
trading contract shall submit a check or 
money order, made payable to the Com-
modity Futures Trading Commission, to 
cover the Commission’s actual costs in con-
ducting contract market rule enforcement 
reviews and financial reviews. 

(b) The Commission determines fees 
charged to exchanges based upon a formula 
that considers both actual costs and trading 
volume. 

(c) Checks should be sent to the attention 
of the Office of the Secretariat, Commodity 
Futures Trading Commission, Three Lafay-
ette Centre, 1155 21st Street, NW., Wash-
ington, DC 20581. 

[50 FR 930, Jan. 8, 1985, as amended at 52 FR 
46072, Dec. 4, 1987; 58 FR 42645, Aug. 11, 1993; 
60 FR 49334, Sept. 25, 1995; 77 FR 66332, Nov. 
2, 2012] 

APPENDIX C TO PART 1 [RESERVED] 

PART 2—OFFICIAL SEAL 

Sec. 
2.1 Description. 
2.2 Authority to affix seal. 
2.3 Prohibitions against misuse of seal. 
2.4 Employee Recreation Association’s use 

of Commission seal. 

AUTHORITY: 7 U.S.C. 2a(11). 

§ 2.1 Description. 
Pursuant to section 2(a)(10) of the 

Commodity Exchange Act, as amended, 
7 U.S.C. 4(i), the Commodity Futures 
Trading Commission has adopted an of-
ficial seal (the ‘‘Seal’’), the description 
of which is as follows: 

(a) An American bald eagle in black 
and white holding the scales of bal-
anced interests over a black and white 
wheel of commerce and a farmer’s 
plow, also in black and white. These 
symbols are enclosed with an inner red 
octagon and a blue outer octagon rep-
resenting traditional futures contract 
trading pits. Around the outside of the 
octagons are the words ‘‘Commodity 
Futures Trading Commission’’ sepa-
rated by two stars from the year 
‘‘1975,’’ the first year of the Commis-
sion’s existence. 

(b) The Seal of the Commodity Fu-
tures Trading Commission is illus-
trated as follows: 

§ 2.2 Authority to affix seal. 
(a) The following officials of the 

Commodity Futures Trading Commis-
sion are authorized to affix the Seal to 
appropriate documents and other mate-
rials of the Commission for all pur-
poses including those authorized by 28 
U.S.C. 1733(b) (relating to authenti-
cated copies of agency documents used 
as evidence): The Chairman and all 
Commissioners, the General Counsel, 
the Executive Director, the Directors 
of Divisions, and the Secretariat. 

(b) The officials named in paragraph 
(a) of this section, may redelegate, and 
authorize redelegation of this author-
ity, except that the Secretary may re-
delegate this authority only to the 
Deputy Secretary. 

[41 FR 9552, Mar. 5, 1976, as amended at 51 FR 
37177, Oct. 20, 1986] 
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§ 2.3 Prohibitions against misuse of 
seal. 

(a) Fraudulently or wrongfully 
affixing or impressing the Seal to or 
upon any certificate, instrument, docu-
ment or paper or with knowledge of its 
fraudulent character, or with wrongful 
or fraudulent intent, using, buying, 
procuring, selling or transferring to an-
other any such paper is punishable 
under section 1017 of title 18, U.S. Code. 

(b) Falsely making, forging, counter-
feiting, mutilating, or altering the 
Seal, or knowingly using a fraudulent 
or altered Seal or possessing any such 
Seal knowingly is punishable under 
section 506 of title 18, U.S. Code. 

§ 2.4 Employee Recreation Associa-
tion’s use of Commission seal. 

(a) As a specific exception to the pro-
visions of 17 CFR 2.2 and 2.3, the Com-
modity Futures Trading Commission 
Employee Recreation Association 
(‘‘Association’’) is hereby authorized to 
use the Commission seal as an imprint 
upon sport apparel (e.g., hats, clothing, 
accessories, etc.) and novelty items 
(e.g., office mugs, lanyards, badge hold-
ers, stationary items, among other); 

(b) The Association may sell or dis-
tribute above said items imprinted 
with the Commission seal to members 
of the Association or others to meet its 
fundraising goals and/or in conjunction 
with its sports, social or similar 
events. 

[72 FR 29247, May 25, 2007] 

PART 3—REGISTRATION 

Subpart A—Registration 

Sec. 
3.1 Definitions. 
3.2 Registration processing by the National 

Futures Association; notification and du-
ration of registration. 

3.3 Chief compliance officer. 
3.4 Registration in one capacity not in-

cluded in registration in any other ca-
pacity. 

3.5–3.9 [Reserved] 
3.10 Registration of futures commission 

merchants, retail foreign exchange deal-
ers, introducing brokers, commodity 
trading advisors, commodity pool opera-
tors, swap dealers, major swap partici-
pants and leverage transaction mer-
chants. 

3.11 Registration of floor brokers and floor 
traders. 

3.12 Registration of associated persons of 
futures commission merchants, retail 
foreign exchange dealers, introducing 
brokers, commodity trading advisors, 
commodity pool operators and leverage 
transaction merchants. 

3.13–3.20 [Reserved] 
3.21 Exemption from fingerprinting require-

ment in certain cases. 
3.22 Supplemental filings. 
3.23–3.29 [Reserved] 
3.30 Current address for purpose of delivery 

of communications from the Commission 
or the National Futures Association. 

3.31 Deficiencies, inaccuracies, and changes, 
to be reported. 

3.33 Withdrawal from registration. 

Subpart B—Temporary Licenses 

3.40 Temporary licensing of applicants for 
associated person, floor broker or floor 
trader registration. 

3.42 Termination. 
3.43 Relationship to registration. 
3.44 Temporary licensing of applicants for 

guaranteed introducing broker registra-
tion. 

3.45 Restrictions upon activities. 
3.46 Termination. 
3.47 Relationship to registration. 

Subpart C—Denial, Suspension or 
Revocation of Registration 

3.50 Service. 
3.51 Withdrawal of application for registra-

tion. 
3.52–3.54 [Reserved] 
3.55 Suspension and revocation of registra-

tion pursuant to section 8a(2) of the Act. 
3.56 Suspension or modification of registra-

tion pursuant to section 8a(11) of the Act. 
3.57 Proceedings under section 8a(2)(E) of 

the Act. 
3.60 Procedure to deny, condition, suspend, 

revoke or place restrictions upon reg-
istration pursuant to sections 8a(2), 8a(3) 
and 8a(4) of the Act. 

3.61 Extensions of time for proceedings 
brought under § 3.55, § 3.56 and § 3.60 of 
this part. 

3.62 [Reserved] 
3.63 Service of order issued by an Adminis-

trative Law Judge or the Commission. 
3.64 Procedure to lift or modify conditions 

or restrictions. 

Subpart D—Notice Under Section 4k(5) of 
the Act 

3.70 Notification of certain information re-
garding associated persons. 
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Subpart E—Delegation and Reservation of 
Authority 

3.75 Delegation and reservation of author-
ity. 

APPENDIX A TO PART 3—INTERPRETIVE STATE-
MENT WITH RESPECT TO SECTION 8A(2)(C) 
AND (E) AND SECTION 8A(3)(J) AND (M) OF 
THE COMMODITY EXCHANGE ACT 

APPENDIX B TO PART 3—STATEMENT OF AC-
CEPTABLE PRACTICES WITH RESPECT TO 
ETHICS TRAINING 

AUTHORITY: 5 U.S.C. 552, 552b; 7 U.S.C. 1a, 2, 
6a, 6b, 6b–1, 6c, 6d, 6e, 6f, 6g, 6h, 6i, 6k, 6m, 6n, 
6o, 6p, 6s, 8, 9, 9a, 12, 12a, 13b, 13c, 16a, 18, 19, 
21, and 23, as amended by Title VII of Pub. L. 
111–203, 124 Stat. 1376. 

SOURCE: 45 FR 80491, Dec. 5, 1980, unless 
otherwise noted. 

Subpart A—Registration 
§ 3.1 Definitions. 

(a) Principal. Principal means, with 
respect to an entity that is an appli-
cant for registration, a registrant or a 
person required to be registered under 
the Act or the regulations in this part: 

(1) If the entity is organized as a sole 
proprietorship, the proprietor and chief 
compliance officer; if a partnership, 
any general partner and chief compli-
ance officer; if a corporation, any di-
rector, the president, chief executive 
officer, chief operating officer, chief fi-
nancial officer, chief compliance offi-
cer, and any person in charge of a prin-
cipal business unit, division or function 
subject to regulation by the Commis-
sion; if a limited liability company or 
limited liability partnership, any di-
rector, the president, chief executive 
officer, chief operating officer, chief fi-
nancial officer, chief compliance offi-
cer, the manager, managing member or 
those members vested with the man-
agement authority for the entity, and 
any person in charge of a principal 
business unit, division or function sub-
ject to regulation by the Commission; 
and, in addition, any person occupying 
a similar status or performing similar 
functions, having the power, directly 
or indirectly, through agreement or 
otherwise, to exercise a controlling in-
fluence over the entity’s activities that 
are subject to regulation by the Com-
mission; 

(2)(i) Any individual who directly or 
indirectly, through agreement, holding 

company, nominee, trust or otherwise, 
is either the owner of ten percent or 
more of the outstanding shares of any 
class of equity securities, other than 
non-voting securities, is entitled to 
vote or has the power to sell or direct 
the sale of ten percent or more of the 
outstanding shares of any class of eq-
uity securities, other than non-voting 
securities, is entitled to receive ten 
percent or more of the profits of the 
entity, or has the power to exercise a 
controlling influence over the entity’s 
activities that are subject to regula-
tion by the Commission; or 

(ii) Any person other than an indi-
vidual that is the direct owner of ten 
percent or more of the outstanding 
shares of any class of equity securities, 
other than non-voting securities; or 

(3) Any person that has contributed 
ten percent or more of the capital of 
the entity, provided, however, that if 
such capital contribution consists of 
subordinated debt contributed by ei-
ther: 

(i) An unaffiliated bank insured by 
the Federal Deposit Insurance Corpora-
tion, 

(ii) An unaffiliated ‘‘foreign bank,’’ 
as defined in 12 CFR 211.21(n) that cur-
rently operates an ‘‘office of a foreign 
bank,’’ as defined in 12 CFR 211.21(t), 
which is licensed under 12 CFR 
211.24(a), 

(iii) Such unaffiliated office of a for-
eign bank that is licensed, or 

(iv) An insurance company subject to 
regulation by any State, such bank, 
foreign bank, office of a foreign bank, 
or insurance company will not be 
deemed to be a principal for purposes 
of this section, provided such debt is 
not guaranteed by another party not 
listed as a principal. 

(4) Any individual who, directly or 
indirectly, creates or uses a trust, 
proxy, power of attorney, pooling ar-
rangement or any other contract, ar-
rangement, or device with the purpose 
or effect of divesting such person of di-
rect or indirect ownership of an equity 
security of the entity, other than a 
non-voting security, or preventing the 
vesting of such ownership, or of avoid-
ing making a contribution of ten per-
cent or more of the capital of the enti-
ty, as part of a plan or scheme to evade 
being deemed a principal of the entity, 
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shall be deemed to be a principal of the 
entity. 

(b) Current. As used in this subpart, a 
Form 8–R is current if, subsequent to 
the filing of that form and continu-
ously thereafter, the registrant or prin-
cipal has been either registered or af-
filiated with a registrant as a prin-
cipal. 

(c) Sponsor. Sponsor means the fu-
tures commission merchant, retail for-
eign exchange dealer, introducing 
broker, commodity trading advisor, 
commodity pool operator or leverage 
transaction merchant which makes the 
certification required by § 3.12 of this 
part for the registration of an associ-
ated person of such sponsor. 

(d)–(e) [Reserved] 
(f) Section 4s Implementing Regulation. 

Section 4s Implementing Regulation 
means a regulation the Commission 
issues pursuant to section 4s(e), 4s(f), 
4s(g), 4s(h), 4s(i), 4s(j), 4s(k) or 4s(l) of 
the Act. 

(g) Swap Definitional Regulation. Swap 
Definitional Regulation means a regu-
lation the Commission issues to fur-
ther define the term ‘‘swap dealer,’’ 
‘‘major swap participant’’ or ‘‘swap’’ in 
section 1a(49), 1a(33) or 1a(47) of the 
Act, respectively, pursuant to the 
Dodd-Frank Wall Street Reform and 
Consumer Protection Act. 

(h) Swaps activities. Swaps activities 
means, with respect to a registrant, 
such registrant’s activities related to 
swaps and any product used to hedge 
such swaps, including, but not limited 
to, futures, options, other swaps or se-
curity-based swaps, debt or equity se-
curities, foreign currency, physical 
commodities, and other derivatives. 

(i) Board of directors. Board of direc-
tors means the board of directors, 
board of governors, or equivalent gov-
erning body of a registrant. 

[49 FR 5521, Feb. 13, 1984, and 49 FR 8217, Mar. 
5, 1984, as amended at 49 FR 39530, Oct. 9, 
1984; 57 FR 23144, June 2, 1992; 66 FR 53518, 
Oct. 23, 2001; 72 FR 63979, Nov. 14, 2007; 75 FR 
55424, Sept. 10, 2010; 77 FR 2626, Jan. 19, 2012; 
77 FR 3590, Jan. 25, 2012; 77 FR 20200, Apr. 3, 
2012; 77 FR 51903, Aug. 28, 2012] 

§ 3.2 Registration processing by the 
National Futures Association; noti-
fication and duration of registra-
tion. 

(a) Except as otherwise provided in 
any rule, regulation or order of the 
Commission, the registration functions 
of the Commission set forth in subpart 
A, subpart B and subpart C of this part 
shall be performed by the National Fu-
tures Association, in accordance with 
such rules, consistent with the provi-
sions of the Act and this part, applica-
ble to registrations granted under the 
Act that the National Futures Associa-
tion may adopt and are approved by 
the Commission pursuant to section 
17(j) of the Act. 

(b) Notwithstanding any other provi-
sion of this part, the original of any 
registration form, any schedule or sup-
plement thereto, any fingerprint card 
or other document required by this 
part to be filed with both the Commis-
sion and the National Futures Associa-
tion, may be filed with either the Com-
mission or the National Futures Asso-
ciation if: 

(1) A legible, accurate, and complete 
photocopy of that form, schedule, sup-
plement, fingerprint card, or other doc-
ument is filed simultaneously with the 
National Futures Association or the 
Commission, respectively, and 

(2) Such photocopy contains an origi-
nal signature and date in each place 
where such signature and date is re-
quired on the original form, schedule, 
supplement, fingerprint card, or other 
document. 

(c) The National Futures Association 
shall notify the registrant, or the spon-
sor in the case of an applicant for reg-
istration as an associated person, and 
each designated contract market and 
swap execution facility that has grant-
ed the applicant trading privileges in 
the case of an applicant for registra-
tion as a floor broker or floor trader, if 
registration has been granted under 
the Act. 

(1) If an applicant for registration as 
an associated person receives a tem-
porary license in accordance with § 3.40, 
the National Futures Association shall 
notify the sponsor that only a tem-
porary license has been granted. 

(2) If an applicant for registration as 
a floor broker or floor trader receives a 
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temporary license in accordance with 
§ 3.40, the National Futures Association 
shall notify the designated contract 
market or swap execution facility that 
has granted the applicant trading 
privileges that only a temporary li-
cense has been granted. 

(3)(i) If an applicant for registration 
as a swap dealer or major swap partici-
pant pursuant to § 3.10(a)(1)(v) files a 
Form 7–R and a Form 8–R and finger-
print card for each natural person who 
is a principal of the applicant, accom-
panied by such documentation as may 
be required to demonstrate compliance 
with each of the Section 4s Imple-
menting Regulations, as defined in 
§ 3.1(f), as are applicable to it, in ac-
cordance with the terms of the Section 
4s Implementing Regulations, the Na-
tional Futures Association shall notify 
the swap dealer or major swap partici-
pant, as the case may be, that it is pro-
visionally registered. 

(ii) Subsequent to providing notice of 
provisional registration to an applicant 
for registration as a swap dealer or 
major swap participant, the National 
Futures Association shall determine 
whether the documentation submitted 
pursuant to § 3.10(a)(1)(v) by the appli-
cant demonstrates compliance with the 
Section 4s Implementing Regulation to 
which it pertains; Provided, that where 
the National Futures Association has 
notified the applicant that it is provi-
sionally registered, the applicant must 
supplement its registration application 
by providing such documentation as 
may be required to demonstrate com-
pliance with each Section 4s Imple-
menting Regulation that the Commis-
sion issues subsequent to the date the 
National Futures Association notifies 
the applicant that it is provisionally 
registered. 

(iii) On and after the date on which 
the National Futures Association con-
firms that the applicant for registra-
tion as a swap dealer or major swap 
participant has demonstrated its ini-
tial compliance with the applicable re-
quirements of each of the Section 4s 
Implementing Regulations and all 
other applicable registration require-
ments under the Act and Commission 
regulations, the provisional registra-
tion of the applicant shall cease and it 
shall be registered as a swap dealer or 

major swap participant, as the case 
may be. 

(d) Any registration form, any sched-
ule or supplement thereto, any finger-
print card or other document required 
by this part or any rule of the National 
Futures Assocation to be filed with the 
National Futures Association shall be 
deemed for all purposes to have been 
filed with, and to be the official record 
of, the Commission. 

[49 FR 39530, Oct. 9, 1984, as amended at 53 FR 
8431, Mar. 15, 1988; 54 FR 19558, May 8, 1989; 67 
FR 38874, June 6, 2002; 77 FR 2626, Jan. 19, 
,2012; 77 FR 51904, Aug. 28, 2012] 

§ 3.3 Chief compliance officer. 
(a) Designation. Each futures commis-

sion merchant, swap dealer, and major 
swap participant shall designate an in-
dividual to serve as its chief compli-
ance officer, and provide the chief com-
pliance officer with the responsibility 
and authority to develop, in consulta-
tion with the board of directors or the 
senior officer, appropriate policies and 
procedures to fulfill the duties set 
forth in the Act and Commission regu-
lations relating to the swap dealer’s or 
major swap participant’s swaps activi-
ties, or to the futures commission mer-
chant’s business as a futures commis-
sion merchant and to ensure compli-
ance with the Act and Commission reg-
ulations relating to the swap dealer’s 
or major swap participant’s swaps ac-
tivities, or to the futures commission 
merchant’s business as a futures com-
mission merchant. 

(1) The chief compliance officer shall 
report to the board of directors or the 
senior officer of the futures commis-
sion merchant, swap dealer, or major 
swap participant. The board of direc-
tors or the senior officer shall appoint 
the chief compliance officer, shall ap-
prove the compensation of the chief 
compliance officer, and shall meet with 
the chief compliance officer at least 
once a year and at the election of the 
chief compliance officer. 

(2) Only the board of directors or the 
senior officer of the futures commis-
sion merchant, swap dealer, or major 
swap participant may remove the chief 
compliance officer. 

(b) Qualifications. The individual des-
ignated to serve as chief compliance of-
ficer shall have the background and 
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skills appropriate for fulfilling the re-
sponsibilities of the position. No indi-
vidual disqualified, or subject to dis-
qualification, from registration under 
section 8a(2) or 8a(3) of the Act may 
serve as a chief compliance officer. 

(c) Submission with registration. Each 
application for registration as a fu-
tures commission merchant under 
§ 3.10, a swap dealer under § 23.21, or a 
major swap participant under § 23.21, 
must include a designation of a chief 
compliance officer by submitting a 
Form 8–R for the chief compliance offi-
cer as a principal of the applicant pur-
suant to § 3.10(a)(2). 

(d) Chief compliance officer duties. The 
chief compliance officer’s duties shall 
include, but are not limited to: 

(1) Administering the registrant’s 
policies and procedures reasonably de-
signed to ensure compliance with the 
Act and Commission regulations; 

(2) In consultation with the board of 
directors or the senior officer, resolv-
ing any conflicts of interest that may 
arise; 

(3) Taking reasonable steps to ensure 
compliance with the Act and Commis-
sion regulations relating to the swap 
dealer’s or major swap participant’s 
swaps activities, or to the futures com-
mission merchant’s business as a fu-
tures commission merchant; 

(4) Establishing procedures, in con-
sultation with the board of directors or 
the senior officer, for the remediation 
of noncompliance issues identified by 
the chief compliance officer through a 
compliance office review, look-back, 
internal or external audit finding, self- 
reported error, or validated complaint; 

(5) Establishing procedures, in con-
sultation with the board of directors or 
the senior officer, for the handling, 
management response, remediation, re-
testing, and closing of noncompliance 
issues; and 

(6) Preparing and signing the annual 
report required under paragraphs (e) 
and (f) of this section. 

(e) Annual report. The chief compli-
ance officer annually shall prepare a 
written report that covers the most re-
cently completed fiscal year of the fu-
tures commission merchant, swap deal-
er, or major swap participant, and pro-
vide the annual report to the board of 

directors or the senior officer. The an-
nual report shall, at a minimum: 

(1) Contain a description of the writ-
ten policies and procedures, including 
the code of ethics and conflicts of in-
terest policies, of the futures commis-
sion merchant, swap dealer, or major 
swap participant; 

(2) Review each applicable require-
ment under the Act and Commission 
regulations, and with respect to each: 

(i) Identify the policies and proce-
dures that are reasonably designed to 
ensure compliance with the require-
ment under the Act and Commission 
regulations; 

(ii) Provide an assessment as to the 
effectiveness of these policies and pro-
cedures; and 

(iii) Discuss areas for improvement, 
and recommend potential or prospec-
tive changes or improvements to its 
compliance program and resources de-
voted to compliance; 

(3) List any material changes to com-
pliance policies and procedures during 
the coverage period for the report; 

(4) Describe the financial, manage-
rial, operational, and staffing resources 
set aside for compliance with respect 
to the Act and Commission regula-
tions, including any material defi-
ciencies in such resources; and 

(5) Describe any material non-com-
pliance issues identified, and the cor-
responding action taken. 

(f) Furnishing the annual report to the 
Commission. (1) Prior to furnishing the 
annual report to the Commission, the 
chief compliance officer shall provide 
the annual report to the board of direc-
tors or the senior officer of the futures 
commission merchant, swap dealer, or 
major swap participant for its review. 
Furnishing the annual report to the 
board of directors or the senior officer 
shall be recorded in the board minutes 
or otherwise, as evidence of compliance 
with this requirement. 

(2)(i) Except as provided in paragraph 
(f)(2)(ii) of this section, the annual re-
port shall be furnished electronically 
to the Commission not more than 90 
days after the end of the fiscal year of 
the futures commission merchant, 
swap dealer, or major swap participant. 

(ii) The annual report of a swap deal-
er or major swap participant that is el-
igible to comply with a substituted 
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compliance regime for paragraph (e) of 
this section pursuant to a com-
parability determination of the Com-
mission may be furnished to the Com-
mission electronically up to 15 days 
after the date on which the comparable 
annual report must be completed under 
the requirements of the applicable sub-
stituted compliance regime. If the sub-
stituted compliance regime does not 
specify a date by which the comparable 
annual report must be completed, then 
the annual report shall be furnished to 
the Commission by the date specified 
in paragraph (f)(2)(i) of this section. 

(3) The report shall include a certifi-
cation by the chief compliance officer 
or chief executive officer of the reg-
istrant that, to the best of his or her 
knowledge and reasonable belief, and 
under penalty of law, the information 
contained in the annual report is accu-
rate and complete. 

(4) The futures commission mer-
chant, swap dealer, or major swap par-
ticipant shall promptly furnish an 
amended annual report if material er-
rors or omissions in the report are 
identified. An amendment must con-
tain the certification required under 
paragraph (f)(3) of this section. 

(5) A futures commission merchant, 
swap dealer, or major swap participant 
may request from the Commission an 
extension of time to furnish its annual 
report, provided the registrant’s failure 
to timely furnish the report could not 
be eliminated by the registrant with-
out unreasonable effort or expense. Ex-
tensions of the deadline will be granted 
at the discretion of the Commission. 

(6) A futures commission merchant, 
swap dealer, or major swap participant 
may incorporate by reference sections 
of an annual report that has been fur-
nished within the current or imme-
diately preceding reporting period to 
the Commission. If the futures com-
mission merchant, swap dealer, or 
major swap participant is registered in 
more than one capacity with the Com-
mission, and must submit more than 
one annual report, an annual report 
submitted as one registrant may incor-
porate by reference sections in the an-
nual report furnished within the cur-
rent or immediately preceding report-
ing period as the other registrant. 

(g) Recordkeeping. (1) The futures 
commission merchant, swap dealer, or 
major swap participant shall maintain: 

(i) A copy of the registrant’s policies 
and procedures reasonably designed to 
ensure compliance with the Act and 
Commission regulations; 

(ii) Copies of materials, including 
written reports provided to the board 
of directors or the senior officer in con-
nection with the review of the annual 
report under paragraph (e) of this sec-
tion; and 

(iii) Any records relevant to the an-
nual report, including, but not limited 
to, work papers and other documents 
that form the basis of the report, and 
memoranda, correspondence, other 
documents, and records that are cre-
ated, sent or received in connection 
with the annual report and contain 
conclusions, opinions, analyses, or fi-
nancial data related to the annual re-
port. 

(2) All records or reports that a fu-
tures commission merchant, swap deal-
er, or major swap participant are re-
quired to maintain pursuant to this 
section shall be maintained in accord-
ance with § 1.31 and shall be made 
available promptly upon request to 
representatives of the Commission and 
to representatives of the applicable 
prudential regulator, as defined in 
1a(39) of the Act. 

(h) Delegation of authority. The Com-
mission hereby delegates to the Direc-
tor of the Division of Swap Dealer and 
Intermediary Oversight, or such other 
employee or employees as the Director 
may designate from time to time, the 
authority to grant extensions of time, 
as set forth in paragraph (f)(5) of this 
section. Notwithstanding such delega-
tion, in any case in which a Commis-
sion employee delegated authority 
under this paragraph believes it appro-
priate, he or she may submit to the 
Commission for its consideration the 
question of whether an extension of 
time should be granted. The delegation 
of authority in this paragraph shall not 
prohibit the Commission, at its elec-
tion, from exercising the authority set 
forth in paragraph (f)(5) of this section. 

[77 FR 20200, Apr. 3, 2012, as amended at 78 
FR 68645, Nov. 14, 2013; 81 FR 80566, Nov. 16, 
2016] 
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§ 3.4 Registration in one capacity not 
included in registration in any 
other capacity. 

(a) Except as may be otherwise pro-
vided in the Act or in any rule, regula-
tion, or order of the Commission, each 
futures commission merchant, retail 
foreign exchange dealer, swap dealer, 
major swap participant, floor broker, 
floor trader of any commodity for fu-
ture delivery, commodity trading advi-
sor, commodity pool operator, intro-
ducing broker, leverage transaction 
merchant, and associated person (other 
than an associated person of a swap 
dealer or major swap participant) must 
register as such under the Act. Except 
as may be otherwise provided in the 
Act or in any rule, regulation, or order 
of the Commission, registration in one 
capacity under the Act shall not in-
clude registration in any other capac-
ity. 

(b) Except as may be provided in any 
rule, regulation or order of the Com-
mission, registration as an associated 
person in one capacity shall not in-
clude registration as an associated per-
son in any other capacity: Provided, 
however, That an associated person who 
is sponsored by a registrant, which 
itself is registered in more than one ca-
pacity, need register only once to act 
as an associated person of the reg-
istrant, and shall be deemed to be an 
associated person of such registrant, in 
each such capacity. 

[49 FR 39530, Oct. 9, 1984, as amended at 58 FR 
19590, Apr. 15, 1993; 75 FR 55424, Sept. 10, 2010; 
77 FR 2626, Jan. 19, 2012; 77 FR 51904, Aug. 28, 
2012] 

§§ 3.5–3.9 [Reserved] 

§ 3.10 Registration of futures commis-
sion merchants, retail foreign ex-
change dealers, introducing bro-
kers, commodity trading advisors, 
commodity pool operators, swap 
dealers, major swap participants 
and leverage transaction mer-
chants. 

(a) Application for registration. (1)(i) 
Except as provided in paragraph (a)(3) 
of this section, application for registra-
tion as a futures commission mer-
chant, retail foreign exchange dealer, 
swap dealer, major swap participant, 
introducing broker, commodity pool 
operator, commodity trading advisor, 

or leverage transaction merchant must 
be on Form 7–R, completed and filed 
with the National Futures Association 
in accordance with the instructions 
thereto. 

(ii) Applicants for registration as a 
futures commission merchant, retail 
foreign exchange dealer or introducing 
broker must accompany their Form 7– 
R with a Form 1–FR–FCM or Form 1– 
FR–IB, respectively, in accordance 
with the provisions of § 1.10 of this 
chapter: Provided, however, That an ap-
plicant for registration as a futures 
commission merchant or introducing 
broker which is registered with the Se-
curities and Exchange Commission as a 
securities broker or dealer may accom-
pany its Form 7–R with a copy of its 
Financial and Operational Combined 
Uniform Single Report under the Secu-
rities Exchange Act of 1934, Part II or 
Part II A, in accordance with the provi-
sions of § 1.10(h) of this chapter. 

(iii) Applicants for registration as a 
commodity pool operator must accom-
pany their Form 7–R with the financial 
statements described in § 4.13(c) of this 
chapter. 

(iv) Applicants for registration as a 
leverage transaction merchant must 
accompany their Form 7–R with a 
Form 2–FR in accordance with the pro-
visions of § 31.13 of this chapter. 

(v)(A) Applicants for registration as a 
swap dealer or major swap participant 
must accompany their Form 7–R with 
such documentation as may be re-
quired to demonstrate compliance with 
each Section 4s Implementing Regula-
tion, as defined in § 3.1(f), applicable to 
them, in accordance with the terms of 
the Section 4s Implementing Regula-
tion; Provided, however, that for the 
purposes of this paragraph (a)(1)(v) the 
term ‘‘compliance’’ includes the term 
‘‘the ability to comply,’’ to the extent 
that a particular Section 4s Imple-
menting Regulation may require dem-
onstration of the ability to comply 
with a requirement thereunder. 

(B) The filing of the Form 7–R and 
accompanying documentation by the 
applicant swap dealer or major swap 
participant authorizes the Commission 
to conduct on-site inspection of the ap-
plicant to determine compliance with 
the Section 4s Implementing Regula-
tions applicable to it. 
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(C)(1) At any time prior to the latest 
effective date of the Swap Definitional 
Regulations, defined in § 3.1(g), any per-
son may apply to be registered as a 
swap dealer or major swap participant. 

(2) By no later than the latest effec-
tive date of the Swap Definitional Reg-
ulations, each person who is a swap 
dealer or major swap participant on 
that date must apply to be registered 
as a swap dealer or major swap partici-
pant, as the case may be. 

(3) From and after the latest effective 
date of the Swap Definitional Regula-
tions, each person who intends to en-
gage in business as a swap dealer or 
major swap participant must apply to 
be registered as a swap dealer or major 
swap participant, as the case may be. 

(D)(1) Where an applicant for reg-
istration as a swap dealer or major 
swap participant to whom the National 
Futures Association has provided no-
tice of provisional registration under 
§ 3.2(c)(3) fails to demonstrate compli-
ance with a Section 4s Implementing 
Regulation, the National Futures Asso-
ciation will notify the applicant that 
its application is deficient, whereupon 
the applicant must withdraw its reg-
istration application, it must not en-
gage in any new activity as a swap 
dealer or major swap participant, as 
the case may be, and the applicant 
shall cease to be provisionally reg-
istered; Provided, that in the event the 
applicant fails to withdraw its registra-
tion application or cure the deficiency 
within 90 days following receipt of no-
tice from the National Futures Asso-
ciation that its application is deficient, 
the application will be deemed with-
drawn and thereupon its provisional 
registration shall cease; Provided fur-
ther, that upon written request by the 
applicant submitted to the Commis-
sion, the Commission may in its discre-
tion extend the time by which the ap-
plicant must cure the deficiency. 

(2) The provisions of the foregoing 
paragraph (a)(1)(v)(D)(1) of this section 
shall supplement and be in addition to 
any other activities in which the Na-
tional Futures Association engages 
under the Act and Commission regula-
tions in connection with processing an 
application for registration as a swap 
dealer or major swap participant. 

(E) Unless specifically reserved in the 
applicable swap documentation, no 
withdrawal, deemed withdrawal, ces-
sation or revocation of registration as 
a swap dealer or major swap partici-
pant pursuant to paragraph (a)(1)(v), 
(b), or (d) of this section shall con-
stitute a termination event, force 
majeure, an illegality, increased costs, 
a regulatory change, or a similar event 
under a swap (including any related 
credit support arrangement) that 
would permit a party to terminate, re-
negotiate, modify, amend or supple-
ment one or more transactions under 
the swap. 

(2) Each Form 7-R filed in accordance 
with the requirements of paragraph 
(a)(1)(i) of this section must be accom-
panied by a Form 8-R, completed in ac-
cordance with the instructions thereto 
and executed by each natural person 
who is a principal of the applicant, and 
must be accompanied by the finger-
prints of that principal on a fingerprint 
card provided by the National Futures 
Association for that purpose: Provided, 
however, that if such principal is a di-
rector who qualifies for the exemption 
from the fingerprint requirement pur-
suant to § 3.21(c) or has a current Form 
8-R on file with the Commission or the 
National Futures Association, the fin-
gerprints of that principal do not need 
to accompany the Form 7-R. 

(3) Notice registration as a futures com-
mission merchant or introducing broker 
for certain securities brokers or dealers. (i) 
Any broker or dealer that is registered 
with the Securities and Exchange Com-
mission may be registered as a futures 
commission merchant or introducing 
broker, as applicable, by following such 
procedures for notice registration as 
may be specified by the National Fu-
tures Association, if— 

(A) The broker or dealer limits its so-
licitation of orders, acceptance of or-
ders, or execution of orders, or placing 
of orders on behalf of others involving 
any contracts of sale of any commodity 
for future delivery, on or subject to the 
rules of any contract market, to secu-
rity futures products as defined in sec-
tion 1a(44) of the Act; 

(B) The registration of the broker or 
dealer is not suspended pursuant to an 
order of the Securities and Exchange 
Commission; and 
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(C) The broker or dealer is a member 
of a national securities association reg-
istered pursuant to section 15A(a) of 
the Securities Exchange Act of 1934. 

(ii) The registration will be effective 
upon the filing of the notice prescribed 
by the National Futures Association in 
accordance with the instructions there-
to. 

(b) Duration of registration. (1) A per-
son registered as a futures commission 
merchant, retail foreign exchange deal-
er, swap dealer, major swap partici-
pant, introducing broker, commodity 
pool operator, commodity trading advi-
sor, or leverage transaction merchant 
in accordance with paragraph (a) of 
this section will continue to be so reg-
istered until the effective date of any 
revocation or withdrawal of such reg-
istration. Upon effectiveness of any 
revocation or withdrawal of registra-
tion, such person will immediately be 
prohibited from engaging in new ac-
tivities requiring registration under 
the Act or from representing himself to 
be a registrant under the Act or the 
representative or agent of any reg-
istrant during the pendency of any sus-
pension of such registration. 

(2) A person registered as an intro-
ducing broker who was a party to a 
guarantee agreement with a futures 
commission merchant in accordance 
with § 1.10(j) of this chapter will have 
its registration cease thirty days after 
the termination of such guarantee 
agreement unless the procedures set 
forth in § 1.10(j)(8) of this chapter are 
followed. 

(c) Exemption from registration for cer-
tain persons. (1) A person trading solely 
for proprietary accounts, as defined in 
§ 1.3(y) of this chapter, is not required 
to register as a futures commission 
merchant: Provided, that such person 
remains subject to all other provisions 
of the Act and of the rules, regulations 
and orders thereunder. 

(2)(i) A foreign broker, as defined in 
§ 1.3(xx) of this chapter, is not required 
to register as a futures commission 
merchant if it submits any commodity 
interest transactions executed bilat-
erally, on or subject to the rules of a 
designated contract market, or on or 
subject to the rules of a swap execution 
facility, for clearing on an omnibus 
basis through a futures commission 

merchant registered in accordance 
with section 4d of the Act. 

(ii) A foreign broker acting in accord-
ance with paragraph (c)(2)(i) of this 
section is not required to comply with 
those provisions of the Act and of the 
rules, regulations and orders there-
under applicable solely to any reg-
istered futures commission merchant 
or any person required to be so reg-
istered. 

(3)(i) A person located outside the 
United States, its territories or posses-
sions engaged in the activity of: An in-
troducing broker, as defined in 
§ 1.3(mm) of this chapter; a commodity 
trading advisor, as defined in § 1.3(bb) 
of this chapter; or a commodity pool 
operator, as defined in § 1.3(nn) of this 
chapter, in connection with any com-
modity interest transaction executed 
bilaterally or made on or subject to the 
rules of any designated contract mar-
ket or swap execution facility only on 
behalf of persons located outside the 
United States, its territories or posses-
sions, is not required to register in 
such capacity provided that any such 
commodity interest transaction is sub-
mitted for clearing through a futures 
commission merchant registered in ac-
cordance with section 4d of the Act. 

(ii) A person acting in accordance 
with paragraph (c)(3)(i) of this section 
remains subject to section 4o of the 
Act, but otherwise is not required to 
comply with those provisions of the 
Act and of the rules, regulations and 
orders thereunder applicable solely to 
any person registered in such capacity, 
or any person required to be so reg-
istered. 

(4) A person located outside the 
United States, its territories or posses-
sions that is exempt from registration 
as a futures commission merchant in 
accordance with § 30.10 of this chapter 
is not required to register as an intro-
ducing broker in accordance with sec-
tion 4d of the Act if: 

(i) Such a person is affiliated with a 
futures commission merchant reg-
istered in accordance with section 4d of 
the Act; 

(ii) Such a person introduces, on a 
fully-disclosed basis in accordance with 
§ 1.57 of this chapter, any institutional 
customer, as defined in § 1.3(g) of this 
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chapter, to a registered futures com-
mission merchant for the purpose of 
trading on a designated contract mar-
ket; 

(iii) Such person’s affiliated futures 
commission merchant has filed with 
the National Futures Association 
(Attn: Vice President, Compliance) an 
acknowledgement that the affiliated 
futures commission merchant will be 
jointly and severally liable for any vio-
lations of the Act or the Commission’s 
regulations committed by such person 
in connection with those introducing 
activities, whether or not the affiliated 
futures commission merchant submits 
for clearing any trades resulting from 
those introducing activities; and 

(iv) Such person does not solicit any 
person located in the United States, its 
territories or possessions for trading on 
a designated contract market, nor does 
such person handle the customer funds 
of any person located in the United 
States, its territories or possessions for 
the purpose of trading on any des-
ignated contract market. 

(v) For the purposes of this para-
graph, a person shall be affiliated with 
a futures commission merchant if such 
a person: 

(A) Owns 50 percent or more of the 
futures commission merchant; 

(B) Is owned 50 percent or more by 
the futures commission merchant; or 

(C) Is owned 50 percent or more by a 
third person that also owns 50 percent 
or more of the futures commission 
merchant. 

(5) In determining whether a person 
is a swap dealer, the activities of a reg-
istered swap dealer with respect to 
which such person is an associated per-
son shall not be considered. 

(d) On a date to be established by the 
National Futures Association, and in 
accordance with procedures established 
by the National Futures Association, 
each registrant as a futures commis-
sion merchant, retail foreign exchange 
dealer, swap dealer, major swap partic-
ipant, introducing broker, commodity 
pool operator, commodity trading advi-
sor, or leverage transaction merchant 
shall, on an annual basis, review and 
update registration information main-
tained with the National Futures Asso-
ciation. The failure to complete the re-
view and update within thirty days fol-

lowing the date established by the Na-
tional Futures Association shall be 
deemed to be a request for withdrawal 
from registration, which shall be proc-
essed in accordance with the provisions 
of § 3.33(f). 

(Approved by the Office of Management and 
Budget under control number 3038–0023) 

[45 FR 80491, Dec. 5, 1980, as amended at 47 
FR 27551, June 25, 1982; 49 FR 5522, Feb. 13, 
1984; 49 FR 39530, Oct. 9, 1984; 57 FR 23144, 
June 2, 1992; 66 FR 43082, Aug. 17, 2001; 66 FR 
53518, Oct. 23, 2001; 67 FR 38874, June 6, 2002; 
67 FR 41166, June 17, 2002; 72 FR 35920, July 2, 
2007; 72 FR 63979, Nov. 14, 2007; 73 FR 54071, 
Sept. 18, 2008; 75 FR 55424, Sept. 10, 2010; 77 
FR 2626, Jan. 19, 2012; 77 FR 51904, Aug. 28, 
2012] 

§ 3.11 Registration of floor brokers and 
floor traders. 

(a) Application for registration. (1) Ap-
plication for registration as a floor 
broker or floor trader must be on Form 
8–R, if as an individual, or Form 7–R, if 
as a non-natural person, and must be 
completed and filed with the National 
Futures Association in accordance 
with the instructions thereto. Each 
Form 7–R filed in accordance with this 
paragraph (a) must be accompanied by 
a Form 8–R, completed in accordance 
with the instructions thereto and exe-
cuted by each individual who is a prin-
cipal of the applicant, and each indi-
vidual responsible for entry of orders 
from that applicant’s own account. 
Each Form 8–R filed in accordance 
with this paragraph (a) must be accom-
panied by the fingerprints of the appli-
cant on a fingerprint card provided for 
that purpose by the National Futures 
Association, except that a fingerprint 
card need not be filed by any applicant 
who has a current Form 8–R on file 
with the Commission or the National 
Futures Association. 

(2) An applicant for registration as a 
floor broker or floor trader will not be 
registered or issued a temporary li-
cense as a floor broker or floor trader 
unless the applicant has been granted 
trading privileges by a board of trade 
designated as a contract market or reg-
istered as a swap execution facility by 
the Commission. 

(3) When the Commission or the Na-
tional Futures Association determines 
that an applicant for registration as a 
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floor broker or floor trader is not dis-
qualified from such registration or 
temporary license, the National Fu-
tures Association will notify the appli-
cant and any contract market or swap 
execution facility that has granted the 
applicant trading privileges that the 
applicant’s registration or temporary 
license as a floor broker or floor trader 
is granted. 

(b) Duration of registration. A person 
registered as a floor broker or floor 
trader in accordance with paragraph 
(a) of this section, and whose registra-
tion has neither been revoked nor with-
drawn, will continue to be so registered 
unless such person’s trading privileges 
on all contract markets and swap exe-
cution facilities have ceased: provided, 
that if a floor broker or floor trader 
whose trading privileges on all con-
tract markets and swap execution fa-
cilities have ceased for reasons unre-
lated to any Commission action or any 
contract market or swap execution fa-
cility disciplinary proceeding and 
whose registration is not revoked, sus-
pended or withdrawn is granted trading 
privileges as a floor broker or floor 
trader, respectively, by any contract 
market or swap execution facility 
where such person held such privileges 
within the preceding sixty days, such 
registration as a floor broker or floor 
trader, respectively, shall be deemed to 
continue and no new Form 7–R, Form 
8–R or Form 3–R record of a change to 
Form 7–R or Form 8–R need be filed 
solely on the basis of the resumption of 
trading privileges. A floor broker or 
floor trader is prohibited from engag-
ing in activities requiring registration 
under the Act or from representing 
such person to be a registrant under 
the Act or the representative or agent 
of any registrant during the pendency 
of any suspension of such registration 
or of all such trading privileges. Each 
contract market and swap execution 
facility that has granted trading privi-
leges to a person who is registered, or 
has applied for registration, as a floor 
broker or floor trader, must provide 
notice in accordance with § 3.31(d) after 
such person’s trading privileges on 
such contract market or swap execu-
tion facility have ceased. 

(c) Exceptions. A registered floor 
broker need not also register as a floor 

trader in order to engage in activity as 
a floor trader. 

[77 FR 51905, Aug. 28, 2012] 

§ 3.12 Registration of associated per-
sons of futures commission mer-
chants, retail foreign exchange 
dealers, introducing brokers, com-
modity trading advisors, commodity 
pool operators and leverage trans-
action merchants. 

(a) Registration required. It shall be 
unlawful for any person to be associ-
ated with a futures commission mer-
chant, retail foreign exchange dealer, 
introducing broker, commodity trading 
advisor, commodity pool operator or 
leverage transaction merchant as an 
associated person unless that person 
shall have registered under the Act as 
an associated person of that sponsoring 
futures commission merchant, retail 
foreign exchange dealer, introducing 
broker, commodity trading advisor, 
commodity pool operator or leverage 
transaction merchant in accordance 
with the procedures in paragraphs (c), 
(d), (f), or (i), of this section or is ex-
empt from such registration pursuant 
to paragraph (h) of this section. 

(b) Duration of registration. A person 
registered in accordance with para-
graphs (c), (d), (f), or (i) of this section 
and whose registration has not been re-
voked will continue to be so registered 
until the revocation or withdrawal of 
the registration of each of the reg-
istrant’s sponsors, or until the ces-
sation of the association of the reg-
istrant with each of the registrant’s 
sponsors. Such person will be prohib-
ited from engaging in activities requir-
ing registration under the Act or from 
representing himself or herself to be a 
registrant under the Act or the rep-
resentative or agent of any registrant 
during the pendency of any suspension 
of his or her registration, or his or her 
sponsor’s registration. Each of the reg-
istrant’s sponsors must file a notice in 
accordance with § 3.31(c) reporting the 
termination of the association of the 
associated person. 

(c) Application for registration. Except 
as otherwise provided in paragraphs 
(d), (f), and (i) of this section, applica-
tion for registration as an associated 
person in any capacity must be on 
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Form 8–R, completed and filed in ac-
cordance with the instructions thereto. 

(1) No person will be registered as an 
associated person in accordance with 
this paragraph (c) unless a person duly 
authorized by the sponsor certifies 
that: 

(i) It is the intention of the sponsor 
to hire or otherwise employ the appli-
cant as an associated person and that 
it will do so within thirty days after 
the receipt of the notification provided 
in accordance with paragraph (c)(4) of 
this section and that the applicant will 
not be permitted to engage in any ac-
tivity requiring registration as an as-
sociated person until the applicant is 
registered as such in accordance with 
this section; 

(ii) The sponsor has verified the in-
formation supplied by the applicant in 
response to the questions on Form 8–R 
which relate to the applicant’s edu-
cation and employment history during 
the preceding three years. 

(iii) To the best of the sponsor’s 
knowledge, information, and belief, all 
of the publicly available information 
supplied by the applicant on Form 8–R 
is accurate and complete: Provided, 
That it is unlawful for the sponsor to 
make the certification required by this 
paragraph (c)(1)(iii) if the sponsor knew 
or should have known that any of that 
information is not accurate and com-
plete; and 

(2) The certification required by 
paragraph (c)(1) of this section must be 
submitted concurrently with the Form 
8–R. 

(3) Each Form 8–R filed in accordance 
with the requirements of paragraph (c) 
of this section must be accompanied by 
the fingerprints of the applicant on a 
fingerprint card provided for that pur-
pose by the National Futures Associa-
tion. 

(4) When the Commission or the Na-
tional Futures Association determines 
that an applicant for registration as an 
associated person is not unfit for such 
registration, it will notify the sponsor 
that has made the certifications re-
quired by paragraph (c)(1) of this sec-
tion that the applicant’s registration 
as an associated person is granted con-
tingent upon the sponsor hiring or oth-
erwise employing the applicant as such 
within thirty days. 

(d) Special temporary licensing and reg-
istration procedures for certain persons— 
(1) Registration terminated within the 
preceding 60 days. Except as otherwise 
provided in paragraphs (f) and (i) of 
this section, any person whose reg-
istration as an associated person in 
any capacity has terminated within 
the preceding 60 days and who becomes 
associated with a new sponsor will be 
granted a temporary license to act in 
the capacity of an associated person of 
such sponsor upon filing by that spon-
sor with the National Futures Associa-
tion a Form 8-R, completed in accord-
ance with the instructions thereto and, 
if applicable, a Supplemental Sponsor 
Certification Statement filed on behalf 
of the new sponsor (who must meet the 
requirements set forth in 
§ 3.60(b)(2)(i)(A) and (B)) stating that 
the new sponsor will supervise the ap-
plicant in accordance with conditions 
identical to those agreed to by the pre-
vious sponsor, which includes certifi-
cations stating: 

(i) That such person has been hired or 
is otherwise employed by that sponsor; 

(ii) That such person’s registration as 
an associated person in any capacity is 
not suspended or revoked; 

(iii) That such person is eligible to be 
registered or temporarily licensed in 
accordance with this paragraph (d); 

(iv) Whether there is a pending adju-
dicatory proceeding under sections 6(c), 
6(d), 6c, 6d, 8a or 9 of the Act or § 3.55, 
§ 3.56 or § 3.60 or if, within the preceding 
12 months, the Commission has per-
mitted the withdrawal of an applica-
tion for registration in any capacity 
after instituting the procedures pro-
vided in § 3.51 and, if so, that the spon-
sor has been given a copy of the notice 
of the institution of a proceeding in 
connection therewith; and 

(v) That the sponsor has received a 
copy of the notice of the institution of 
a proceeding if the applicant has cer-
tified, in accordance with paragraph 
(d)(1)(iv) of this section, that there is a 
proceeding pending against the appli-
cant as described in that paragraph or 
that the Commission has permitted the 
withdrawal of an application for reg-
istration as described in that para-
graph. 
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(2) Any temporary license granted 
pursuant to paragraph (d)(1) of this sec-
tion shall be terminated immediately 
upon notice to the sponsor of the per-
son granted the temporary license 
that, within 20 days following the date 
the temporary license was issued, the 
National Futures Association has not 
received the applicant’s fingerprints. 

(3) A temporary license received in 
accordance with paragraph (d)(1) of 
this section shall be subject to the pro-
visions of §§ 3.42 and 3.43. 

(4) The certifications permitted by 
paragraphs (d)(1)(i) and (v) of this sec-
tion must be filed by a person duly au-
thorized by the sponsor. The certifi-
cations permitted by paragraphs 
(d)(1)(ii)–(iv) must be filed by the appli-
cant for registration as an associated 
person. 

(e) Retention of records. The sponsor 
must retain in accordance with § 1.31 of 
this chapter such records as are nec-
essary to support the certifications re-
quired by this section. 

(f) Reporting of dual and multiple asso-
ciations. (1)(i) Except as otherwise pro-
vided in paragraph (f)(4) of this section, 
a person who is already registered as 
an associated person in any capacity 
whose registration is not subject to 
conditions or restrictions may become 
associated as an associated person with 
another sponsor if the new sponsor 
(who must meet the requirements set 
forth in § 3.60(b)(2)(i) (A) and (B)) files 
with the National Futures Association 
a Form 8-R in accordance with the in-
structions thereto. 

(ii) NFA shall notify each sponsor of 
the associated person that the associ-
ated person has applied to become asso-
ciated with another sponsor. 

(iii) Each sponsor of the associated 
person shall supervise that associated 
person and each sponsor is jointly and 
severally responsible for the conduct of 
the associated person with respect to 
the: 

(A) Solicitation or acceptance of cus-
tomers’ orders, 

(B) Solicitation of funds, securities, 
or property for a participation in a 
commodity pool, 

(C) Solicitation of a client’s or pro-
spective client’s discretionary account, 

(D) Solicitation or acceptance of le-
verage customers’ orders for leverage 
transactions, and 

(E) Associated person’s supervision of 
any person or persons engaged in any 
of the foregoing solicitations or accept-
ances, with respect to any customers 
common to it and any other futures 
commission merchant, retail foreign 
exchange dealer, introducing broker, 
commodity trading advisor, com-
modity pool operator, or leverage 
transaction merchant with which the 
associated person is associated. 

(2) Upon receipt by the National Fu-
tures Association of a Form 8-R filed in 
accordance with paragraph (f)(1) of this 
section from an associated person, the 
associated person named therein shall 
be registered as an associated person of 
the new sponsor. 

(3) A person who is simultaneously 
associated with more than one sponsor 
in accordance with the provisions of 
paragraphs (f)(1) and (f)(2) of this sec-
tion shall be required, upon receipt of 
notice from the National Futures Asso-
ciation, to file with the National Fu-
tures Association his fingerprints on a 
fingerprint card provided by the Na-
tional Futures Association for that 
purpose as well as such other informa-
tion as the National Futures Associa-
tion may require. The National Fu-
tures Association may require such a 
filing every two years, or at such 
greater period of time as the National 
Futures Association may deem appro-
priate, after the associated person has 
become associated with a new sponsor 
in accordance with the requirements of 
paragraphs (f)(1) and (f)(2) of this sec-
tion. 

(4) If a person is associated with a fu-
tures commission merchant, with a re-
tail foreign exchange dealer, or with an 
introducing broker and he directs cus-
tomers seeking a managed account to 
use the services of a commodity trad-
ing advisor(s) approved by the futures 
commission merchant, retail foreign 
exchange dealer or introducing broker 
and all such customers’ accounts solic-
ited or accepted by the associated per-
son are carried by the futures commis-
sion merchant, retail foreign exchange 
dealer or introduced by the introducing 
broker with which the associated per-
son is associated, such a person shall 
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be deemed to be associated solely with 
the futures commission merchant, re-
tail foreign exchange dealer or intro-
ducing broker and may not also reg-
ister as an associated person of the 
commodity trading advisor(s). 

(5)(i)(A) A person who is already reg-
istered as an associated person in any 
capacity whose registration is not sub-
ject to conditions or restrictions may 
become associated as an associated 
person of a swap dealer or major swap 
participant if the swap dealer or major 
swap participant meets the require-
ments set forth in § 3.60(b)(2)(i)(A). 

(B) A person who is already associ-
ated as an associated person of a swap 
dealer or major swap participant may 
become registered as an associated per-
son of a futures commission merchant, 
retail foreign exchange dealer, intro-
ducing broker, commodity trading ad-
visor, commodity pool operator, or le-
verage transaction merchant if the fu-
tures commission merchant, retail for-
eign exchange dealer, introducing 
broker, commodity trading advisor, 
commodity pool operator, or leverage 
transaction merchant with which the 
person intends to associate meets the 
requirements set forth in 
§ 3.60(b)(2)(i)(A) and (B). 

(ii) Each sponsor and each swap deal-
er and/or major swap participant with 
whom the person is associated shall su-
pervise that associated person, and 
each sponsor and each swap dealer and/ 
or major swap participant is jointly 
and severally responsible for the con-
duct of the associated person with re-
spect to the: 

(A) Solicitation or acceptance of cus-
tomer orders, 

(B) Solicitation of funds, securities 
or property for a participation in a 
commodity pool, 

(C) Solicitation of a client’s or pro-
spective client’s discretionary account, 

(D) Solicitation or acceptance of le-
verage customers’ orders for leverage 
transactions, 

(E) Solicitation or acceptance of 
swaps, and 

(F) Associated person’s supervision of 
any person or persons engaged in any 
of the foregoing solicitations or accept-
ances, with respect to any customers 
common to it and any futures commis-
sion merchant, retail foreign exchange 

dealer, introducing broker, commodity 
trading advisor, commodity pool oper-
ator, leverage transaction merchant, 
swap dealer, or major swap participant 
with which the associated person is as-
sociated. 

(g) Petitions for exemption. Any person 
adversely affected by the operation of 
this section may file a petition with 
the Secretary of the Commission, 
which petition must set forth with par-
ticularity the reasons why that person 
believes that an applicant should be ex-
empted from the requirements of this 
section and why such an exemption 
would not be contrary to the public in-
terest and the purposes of the provision 
from which exemption is sought. The 
petition will be granted or denied by 
the Commission on the basis of the pa-
pers filed. The Commission may grant 
such a petition if it finds that the ex-
emption is not contrary to the public 
interest and the purposes of the provi-
sion from which exemption is sought. 
The petition may be granted subject to 
such terms and conditions as the Com-
mission may find appropriate. 

(h) Exemption from registration. (1) A 
person is not required to register as an 
associated person in any capacity if 
that person is: 

(i) Registered under the Act as a fu-
tures commission merchant, retail for-
eign exchange dealer, swap dealer, 
major swap participant, floor broker, 
or as an introducing broker; 

(ii) Engaged in the solicitation of 
funds, securities, or property for a par-
ticipation in a commodity pool, or the 
supervision of any person or persons so 
engaged, pursuant to registration with 
the Financial Industry Regulatory Au-
thority as a registered representative, 
registered principal, limited represent-
ative or limited principal, and that 
person does not engage in any other ac-
tivity subject to regulation by the 
Commission; 

(iii) The chief operating officer, gen-
eral partner or other person in the su-
pervisory chain-of-command, provided 
the futures commission merchant, re-
tail foreign exchange dealer, intro-
ducing broker, commodity trading ad-
visor, commodity pool operator, or le-
verage transaction merchant engages 
in commodity interest related activity 
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for customers as no more than ten per-
cent of its total revenue on an annual 
basis, the firm is not subject to a pend-
ing proceeding brought by the Commis-
sion or a self-regulatory organization 
alleging fraud or failure to supervise, 
and has not been found in such a pro-
ceeding to have committed fraud or 
failed to supervise, as required by the 
Act, the rules promulgated thereunder 
or the rules of a self-regulatory organi-
zation, the person for whom exemption 
is sought and the person designated in 
accordance with paragraphs 
(h)(1)(iii)(C) or (h)(1)(iii)(D) of this sec-
tion are listed as principals of the firm, 
the fitness examination conducted by 
the National Futures Association with 
respect to these persons discloses no 
derogatory information that would dis-
qualify any of such persons as a prin-
cipal or as an associated person, and 
the firm files with the National Fu-
tures Association corporate or partner-
ship resolutions stating that: 

(A) Such supervisory person is not 
authorized to: 

(1) Solicit or accept customers’, re-
tail forex customers’, or leverage cus-
tomers’ orders, 

(2) Solicit a client’s or prospective 
client’s discretionary account, 

(3) Solicit funds, securities or prop-
erty for a participation in a commodity 
pool, or 

(4) Exercise any line supervisory au-
thority over those persons so engaged; 

(B) Such supervisory person has no 
authority with respect to hiring, firing 
or other personnel matters involving 
persons engaged in activities subject to 
regulation under the Act; 

(C) Another person (or persons) des-
ignated therein, who is registered as an 
associated person(s) or who has applied 
for registration as an associated per-
son(s) and is not subject to a pending 
proceeding brought by the Commission 
or a self-regulatory organization alleg-
ing fraud or failure to supervise, and 
has not been found in such a pro-
ceeding to have committed fraud or 
failed to supervise, as required by the 
Act, the rules promulgated thereunder 
or the rules of a self-regulatory organi-
zation, holds and exercises full and 
final supervisory authority, including 
authority to hire and fire personnel, 

over the customer commodity interest 
related activities of the firm; and 

(D) If the person (or persons) so des-
ignated in accordance with paragraph 
(h)(1)(iii)(C) of this section ceases to 
have the authority referred to therein, 
the firm will notify the National Fu-
tures Association within twenty days 
of such occurrence by means of a subse-
quent resolution which resolution must 
also include the name of another asso-
ciated person (or persons) who has been 
vested with full supervisory authority, 
including authority to hire and fire 
personnel, over the customer com-
modity interest related activities of 
the firm in the event that all of those 
previously designated in accordance 
with paragraph (h)(1)(iii)(C) of this sec-
tion have been relieved of such author-
ity. Subsequent changes in supervisory 
authority shall be reported in the same 
manner; or 

(iv) Engaged in any activity as an as-
sociated person, as defined in § 1.3(aa) 
of this chapter, from a location outside 
the United States, its territories or 
possessions, and limits such activities 
to customers located outside the 
United States, its territories or posses-
sions. 

(2) A person is not required to reg-
ister as an associated person of a com-
modity trading advisor if that person 
is: 

(i) Registered as a commodity trad-
ing advisor, if that person is associated 
with a commodity trading advisor; or 

(ii) Exempt from registration as a 
commodity trading advisor pursuant to 
the provisions of § 4.14(a)(1), § 4.14(a)(2) 
or § 4.14(a) (8) of this chapter or is asso-
ciated with a person who is so exempt 
from registration: Provided, That the 
provisions of paragraph (h)(2)(ii) of this 
section shall not apply to the solicita-
tion of a client’s or prospective client’s 
discretionary account, or the super-
vision of any person or persons so en-
gaged, by, for or on behalf of a com-
modity trading advisor which is: 

(A) Not exempt from registration 
pursuant to the provisions of 
§ 4.14(a)(1), § 4.14(a)(2) or § 4.14(a)(8) of 
this chapter or 

(B) Registered as a commodity trad-
ing advisor notwithstanding the avail-
ability of that exemption. 
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(3) A person is not required to reg-
ister as an associated person of a com-
modity pool operator if that person is: 

(i) Registered as a commodity pool 
operator, if that person is associated 
with a commodity pool operator; 

(ii) Exempt from registration as a 
commodity pool operator pursuant to 
the provisions of § 4.13 of this chapter 
or is associated with a person who is so 
exempt from registration: Provided, 
That the provisions of paragraph 
(h)(3)(ii) of this section shall not apply 
to the solicitation of funds, securities, 
or property for a participation in a 
commodity pool, or the supervision of 
any person or persons so engaged, by, 
for, or on behalf of a commodity pool 
operator which is 

(A) Not exempt from registration 
pursuant to the provisions of § 4.13 of 
this chapter or 

(B) Registered as a commodity pool 
operator notwithstanding the avail-
ability of that exemption; or 

(iii) Where a commodity pool is oper-
ated or to be operated by two or more 
commodity pool operators, registered 
as an associated person of one of the 
pool operators of the commodity pool 
in accordance with the provisions of 
paragraphs (c), (d), (f), or (i) of this sec-
tion: Provided, That each such com-
modity pool operator shall be jointly 
and severally liable for the conduct of 
that associated person in the solicita-
tion of funds, securities, or property 
for participation in the commodity 
pool, or the supervision of any person 
or persons so engaged, regardless of 
whether that associated person is reg-
istered as an associated person of each 
such commodity pool operator. 

(i) Special registration or temporary li-
censing procedures when previous spon-
sor’s registration ceases. (1) Any person 
whose registration as an associated 
person in any capacity was not subject 
to conditions or restrictions, and was 
terminated within the preceding sixty 
days because the previous sponsor’s 
registration was revoked or withdrawn, 
and who becomes associated with a new 
sponsor, will be registered as an associ-
ated person of such new sponsor upon 
the mailing by that new sponsor to the 
National Futures Association of writ-
ten certifications stating: 

(i) That such person has been hired or 
is otherwise employed by that sponsor; 

(ii) That such person’s registration as 
an associated person in any capacity is 
not suspended or revoked; 

(iii) That such person is eligible to be 
registered in accordance with para-
graph (i) of this section; 

(iv) Whether there is a pending adju-
dicatory proceeding under sections 6(c), 
6(d), 6c, 6d, 8a or 9 of the Act or § 3.55, 
3.56 or 3.60 or if, within the preceding 
twelve months, the Commission has 
permitted the withdrawal of an appli-
cation for registration in any capacity 
after instituting the procedures pro-
vided in § 3.51 and, if so, that the spon-
sor has been given a copy of the notice 
of the institution of a proceeding in 
connection therewith; 

(v) That the new sponsor has received 
a copy of the notice of the institution 
of a proceeding if the applicant for reg-
istration has certified, in accordance 
with paragraph (i)(1)(iv) of this section, 
that there is a proceeding pending 
against the applicant as described in 
that paragraph or that the Commission 
has permitted the withdrawal of an ap-
plication for registration as described 
in that paragraph; and 

(vi) That the new sponsor will be re-
sponsible for supervising all activities 
of the person in connection with the 
sponsor’s business as a registrant under 
the Act. Provided, however, That if such 
person’s prior registration as an associ-
ated person was subject to conditions 
or restrictions, the new sponsor (who 
must meet the requirements set forth 
in § 3.60(b)(2)(i) (A) and (B) of this part) 
must also file a signed Supplemental 
Sponsor Certification Statement that 
contains conditions identical to those 
agreed to by the original sponsor and, 
in such case, the person will be granted 
a temporary license, subject to the pro-
visions of §§ 3.41, 3.42 and 3.43 of this 
part. 

(2) The certifications required by 
paragraphs (i)(1)(i), (i)(1)(v), and 
(i)(1)(vi) of this section must be signed 
and dated by an officer, if the sponsor 
is a corporation, a general partner, if a 
partnership, or the proprietor, if a sole 
proprietorship. The certifications re-
quired by paragraphs (i)(1)(ii)–(iv) of 
this section must be signed and dated 

VerDate Sep<11>2014 19:00 May 10, 2017 Jkt 241057 PO 00000 Frm 00206 Fmt 8010 Sfmt 8010 Q:\17\17V1.TXT 31lp
ow

el
l o

n 
D

S
K

54
D

X
V

N
1O

F
R

 w
ith

 $
$_

JO
B



197 

Commodity Futures Trading Commission § 3.21 

by the applicant for registration as an 
associated person. 

(3) A person who is registered in ac-
cordance with the provisions of para-
graph (i)(1) of this section shall be re-
quired, upon receipt of notice from the 
National Futures Association, to file 
with the National Futures Association 
his fingerprints on a fingerprint card 
provided by the National Futures Asso-
ciation for that purpose as well as such 
other information as the National Fu-
tures Association may require. The Na-
tional Futures Association may require 
such a filing every two years, or at 
such greater period of time as the Na-
tional Futures Association may deem 
appropriate, after the associated per-
son has become associated with a new 
sponsor in connection with the require-
ments of paragraph (i)(1) of this sec-
tion. 

(Approved by the Office of Management and 
Budget under control number 3038–0023) 

[45 FR 80491, Dec. 5, 1980] 

EDITORIAL NOTE: For FEDERAL REGISTER ci-
tations affecting § 3.12, see the List of CFR 
Sections Affected, which appears in the 
Finding Aids section of the printed volume 
and at www.fdsys.gov. 

§§ 3.13–3.20 [Reserved] 

§ 3.21 Exemption from fingerprinting 
requirement in certain cases. 

(a) Any person who is required by 
this part to submit a fingerprint card 
may file, or cause to be filed, in lieu of 
such card: 

(1) A legible, accurate and complete 
photocopy of a fingerprint card that 
has been submitted to the Federal Bu-
reau of Investigation for identification 
and appropriate processing and of each 
report, record, and notation made 
available by the Federal Bureau of In-
vestigation with respect to that finger-
print card if such identification and 
processing has been completed satisfac-
torily by the Federal Bureau of Inves-
tigation not more than ninety days 
prior to the filing with the National 
Futures Association of the photocopy; 

(2) A statement that such person’s 
application for initial registration in 
any capacity was granted within the 
preceding ninety days, provided that 
the provisions of this paragraph (a)(2) 
shall not be applicable to any person 

who, by Commission rule, regulation, 
or order, was not required to file a fin-
gerprint card in connection with such 
application for initial registration; or 

(3) A statement that such person has 
a current Form 8–R on file with the 
Commission or the National Futures 
Association. 

(b) Each photocopy and statement 
filed in accordance with the provisions 
of paragraph (a)(1) or (a)(2) of this sec-
tion must be signed and dated. Such 
signature shall constitute a certifi-
cation by that individual that the pho-
tocopy or statement is accurate and 
complete and must be made by: 

(1) With respect to the fingerprints of 
an associated person: An officer, if the 
sponsor is a corporation; a general 
partner, if a partnership; or the sole 
proprietor, if a sole proprietorship; 

(2) With respect to fingerprints of a 
floor broker or individual floor trader: 
The applicant for registration; and 
with respect to fingerprints of each in-
dividual who is responsible for entry of 
orders from the account of a floor trad-
er that is a non-natural person, the ap-
plicant for registration, or 

(3) With respect to the fingerprints of 
a principal: An officer, if the futures 
commission merchant, retail foreign 
exchange dealer, swap dealer, major 
swap participant, commodity trading 
advisor, commodity pool operator, in-
troducing broker, floor trader that is a 
non-natural person, or leverage trans-
action merchant with which the prin-
cipal will be affiliated is a corporation; 
a general partner, if a partnership; or 
the sole proprietor, if a sole proprietor-
ship. 

(c) Outside directors. Any futures com-
mission merchant, retail foreign ex-
change dealer, swap dealer, major swap 
participant, introducing broker, com-
modity pool operator, commodity trad-
ing advisor, floor trader that is a non- 
natural person, or leverage transaction 
merchant that has a principal who is a 
director but is not also an officer or 
employee of the firm may, in lieu of 
submitting a fingerprint card in ac-
cordance with the provisions of 
§ 3.10(a)(2), file a ‘‘Notice Pursuant to 
Rule 3.21(c)’’ with the National Futures 
Association. Such notice shall state, if 
true, that such outside director: 

(1) Is not engaged in: 
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(i) The solicitation or acceptance of 
customers’ orders or retail forex cus-
tomers’ orders, 

(ii) The solicitation of funds, securi-
ties or property for a participation in a 
commodity pool, 

(iii) The solicitation of a client’s or 
prospective client’s discretionary ac-
count, 

(iv) The solicitation of leverage cus-
tomers’ orders for leverage trans-
actions, 

(v) The solicitation or acceptance of 
a swap agreement; 

(2) Does not regularly have access to 
the keeping, handling or processing of: 

(i) Transactions involving ‘‘com-
modity interests,’’ as that term is de-
fined in § 1.3(yy); 

(ii) Customer funds, retail forex cus-
tomer funds, leverage customer funds, 
foreign futures or foreign options se-
cured amount, or adjusted net capital; 
or 

(3) Does not have direct supervisory 
responsibility over persons engaged in 
the activities referred to in paragraphs 
(c)(1) and (c)(2) of this section; and 

(4) The Notice Pursuant to Rule 
3.21(c) shall also include: 

(i) The name of the futures commis-
sion merchant, retail foreign exchange 
dealer, swap dealer, major swap partic-
ipant, introducing broker, commodity 
trading advisor, commodity pool oper-
ator, floor trader that is a non-natural 
person, leverage transaction merchant, 
or applicant for registration in any of 
these capacities of which the person is 
an outside director; 

(ii) The nature of the duties of the 
outside director for whom exemption 
under paragraph (c) of this section is 
sought; 

(iii) The internal controls used to en-
sure that the outside director for whom 
exemption under this paragraph (c) is 
sought does not have access to the 
keeping, handling or processing of the 
items described in paragraphs (c)(2)(i) 
and (ii) of this section; and 

(iv) The reasons why the outside di-
rector believes he should be exempted 
from the fingerprint requirement and 
why such an exemption would not be 
contrary to the public interest and the 
purposes of the provision from which 
exemption is sought. 

(d) A firm that has filed a Notice 
Pursuant to Rule 3.21(c) with respect to 
an outside director described therein 
must file with the National Futures 
Association on behalf of such outside 
director a Form 8–R, completed in ac-
cordance with the instructions thereto 
and executed by the outside director. 
The exemption provided for in para-
graph (c) of this section is limited sole-
ly to the outside director’s fingerprint 
requirement and does not affect any 
other duties or responsibilities of the 
firm or the outside director under the 
Act or the rules set forth in this chap-
ter. In appropriate cases, the Commis-
sion and the National Futures Associa-
tion may require further information 
from the firm with respect to any out-
side director referred to in a Notice 
Pursuant to Rule 3.21(c). 

(e) Foreign natural persons. (1) For 
purposes of this paragraph (e): 

(i) The term foreign natural person 
means any natural person who has not 
resided in the United States since 
reaching the age of 18 years. 

(ii) The term certifying firm means: 
(A) For any natural person that is a 

principal or associated person of a fu-
tures commission merchant, retail for-
eign exchange dealer, swap dealer, 
major swap participant, introducing 
broker, commodity pool operator, com-
modity trading advisor, leverage trans-
action merchant, floor broker, or floor 
trader, such futures commission mer-
chant, retail foreign exchange dealer, 
swap dealer, major swap participant, 
introducing broker, commodity pool 
operator, commodity trading advisor, 
leverage transaction merchant, floor 
broker, or floor trader; and 

(B) For any natural person that is re-
sponsible for, or directs, the entry of 
orders from a floor broker’s or floor 
trader’s own account, such floor broker 
or floor trader. 

(2) Any obligation in this part to pro-
vide a fingerprint card for a foreign 
natural person shall be deemed satis-
fied with respect to a certifying firm if: 

(i) Such certifying firm causes a 
criminal history background check of 
such foreign natural person to be per-
formed; and 

(ii) The criminal history background 
check: 
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(A) Is of a type that would reveal all 
matters listed under Sections 8a(2)(D) 
or 8a(3)(D), (E), or (H) of the Act relat-
ing to such foreign natural person; 

(B) Does not reveal any matters that 
constitute a disqualification under 
Sections 8a(2) or 8a(3) of the Act, other 
than those disclosed to the National 
Futures Association; and 

(C) Is completed not more than one 
calendar year prior to the date that 
such certifying firm submits the cer-
tification described in paragraph 
(e)(2)(iii) of this section; 

(iii) A person authorized by such cer-
tifying firm submits, in reliance on 
such criminal history background 
check, a certification by such certi-
fying firm to the National Futures As-
sociation, that: 

(A) States that the conditions of 
paragraphs (e)(2)(i) and (ii) of this sec-
tion have been satisfied; and 

(B) Is signed by a person authorized 
by such certifying firm to make such 
certification. 

(3) The certifying firm shall main-
tain, in accordance with § 1.31 of this 
chapter, records documenting that the 
criminal history background check 
performed pursuant to paragraph 
(e)(2)(i) of this section was completed 
and the results thereof. 

[48 FR 35297, Aug. 3, 1983, as amended at 49 
FR 5525, Feb. 13, 1984; 54 FR 19558, May 8, 
1989; 57 FR 23148, June 2, 1992; 58 FR 19592, 
Apr. 15, 1993; 66 FR 53518, Oct. 23, 2001; 75 FR 
55425, Sept. 10, 2010; 77 FR 2627, Jan. 19, 2012; 
77 FR 51906, Aug. 28, 2012; 81 FR 18747, Apr. 1, 
2016] 

§ 3.22 Supplemental filings. 
Notwithstanding any other provision 

of this chapter, the Commission, the 
Directors of the Division of Swap Deal-
er and Intermediary Oversight or Divi-
sion of Enforcement or either Direc-
tor’s designee, or the National Futures 
Association may, at any time, give 
written notice to any registrant, appli-
cant for registration, or person re-
quired to be registered: 

(a)(1) That derogatory information 
has come to the attention of the staff 
of the Commission or the National Fu-
tures Association which, if true, could 
constitute grounds upon which to base 
a determination that the person is 
unfit to become, or to remain, reg-

istered or temporarily licensed in ac-
cordance with the Act or the regula-
tions thereunder and setting forth such 
information in the notice and request-
ing the person to provide evidence 
mitigating the seriousness of the statu-
tory disqualification set forth in the 
notice and evidence that the person has 
undergone rehabilitation, or 

(2) That the Commission or the Na-
tional Futures Association has under-
taken a routine or periodic review of 
the registrant’s fitness to remain reg-
istered or temporarily licensed; and 

(b) That the person, or any individual 
who, based upon his or her relationship 
with that person is required to file a 
Form 8–R in accordance with the re-
quirements of this part, as applicable, 
must, within such period of time as the 
Commission or the National Futures 
Association may specify, complete and 
file with the Commission or the Na-
tional Futures Association a current 
Form 7–R, or if appropriate, a Form 8– 
R, in accordance with the instructions 
thereto. 

(c) Failure to provide the informa-
tion required under paragraph (b) of 
this section is a violation of the Com-
mission’s regulations which itself con-
stitutes grounds upon which to base a 
determination that the person is unfit 
to become or to remain so registered. 

(Approved by the Office of Management and 
Budget under control number 3038–0023) 

[45 FR 8049, Dec. 5, 1980, as amended at 47 FR 
27551, June 25, 1982; 49 FR 39532, Oct. 9, 1984; 
53 FR 8433, Mar. 15, 1988; 57 FR 23148, June 2, 
1992; 67 FR 62351, Oct. 7, 2002; 77 FR 51906, 
Aug. 28, 2012; 78 FR 22419, Apr. 16, 2013] 

§§ 3.23–3.29 [Reserved] 

§ 3.30 Current address for purpose of 
delivery of communications from 
the Commission or the National Fu-
tures Association. 

(a) The address of each registrant, 
applicant for registration, and prin-
cipal, as submitted on the application 
for registration (Form 7–R or Form 8– 
R) or as submitted on the biographical 
supplement (Form 8–R) shall be deemed 
to be the address for delivery to the 
registrant, applicant or principal for 
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any communications from the Commis-
sion or the National Futures Associa-
tion, including any summons, com-
plaint, reparation claim, order, sub-
poena, special call, request for infor-
mation, notice, and other written docu-
ments or correspondence, unless the 
registrant, applicant or principal speci-
fies another address for this purpose: 
Provided that the Commission or the 
National Futures Association may ad-
dress any correspondence relating to a 
biographical supplement submitted for 
or on behalf of a principal to the fu-
tures commission merchant, retail for-
eign exchange dealer, swap dealer, 
major swap participant, introducing 
broker, commodity pool operator, com-
modity trading advisor, floor trader 
that is a non-natural person, or lever-
age transaction merchant with which 
the principal is affiliated and may ad-
dress any correspondence relating to 
an associated person to the futures 
commission merchant, retail foreign 
exchange dealer, swap dealer, major 
swap participant, introducing broker, 
commodity pool operator, commodity 
trading advisor, floor trader that is a 
non-natural person, or leverage trans-
action merchant with which the associ-
ated person or the applicant for reg-
istration is or will be associated as an 
associated person. 

(b) Each registrant, while registered 
and for two years after termination of 
registration, and each principal, while 
affiliated and for two years after termi-
nation of affiliation, must notify in 
writing the National Futures Associa-
tion of any change of the address on 
the application for registration, bio-
graphical supplement, or other address 
filed with the National Futures Asso-
ciation for the purpose of receiving 
communications from the Commission 
or the National Futures Association. 
Failure to file a required response to 
any communication sent to the latest 
such address filed with the National 
Futures Association that is caused by a 
failure to notify in writing the Na-
tional Futures Association of an ad-
dress change may result in an order of 
default and award of claimed monetary 
damages or other appropriate order in 
any National Futures Association or 
Commission proceeding, including a 

reparation proceeding brought under 
part 12 of this chapter. 

[77 FR 51906, Aug. 28, 2012] 

§ 3.31 Deficiencies, inaccuracies, and 
changes, to be reported. 

(a)(1) Each applicant or registrant as 
a futures commission merchant, retail 
foreign exchange dealer, swap dealer, 
major swap participant, commodity 
trading advisor, commodity pool oper-
ator, introducing broker, floor trader 
that is a non-natural person or lever-
age transaction merchant shall, in ac-
cordance with the instructions thereto, 
promptly correct any deficiency or in-
accuracy in Form 7–R or Form 8–R that 
no longer renders accurate and current 
the information contained therein, 
with the exception of any change that 
requires withdrawal from registration 
under § 3.33. Each such correction shall 
be prepared and filed in accordance 
with the instructions thereto to create 
a Form 3–R record of such change. 

(2) Where a registrant has changed 
its form of organization to or from a 
sole proprietorship, the registrant 
must request withdrawal from registra-
tion in accordance with § 3.33. 

(3) Where any person becomes a prin-
cipal of an applicant or registrant sub-
sequent to the filing of the applicant’s 
or registrant’s current Form 7–R: 

(i) If the new principal is not a nat-
ural person, the registrant shall update 
such Form 7–R to create a Form 3–R 
record of change. 

(ii) If the new principal is a natural 
person, the registrant shall file a Form 
8–R, completed in accordance with the 
instructions thereto and executed by 
such person who is a principal of the 
registrant and who was not listed on 
the registrant’s initial application for 
registration or any amendment there-
to. 

(b) Each applicant or registrant as a 
floor broker, floor trader or associated 
person, and each principal of a futures 
commission merchant, retail foreign 
exchange dealer, swap dealer, major 
swap participant, commodity trading 
advisor, commodity pool operator, in-
troducing broker, floor trader that is a 
non-natural person, or leverage trans-
action merchant must, in accordance 
with the instructions thereto, prompt-
ly correct any deficiency or inaccuracy 

VerDate Sep<11>2014 19:00 May 10, 2017 Jkt 241057 PO 00000 Frm 00210 Fmt 8010 Sfmt 8010 Q:\17\17V1.TXT 31lp
ow

el
l o

n 
D

S
K

54
D

X
V

N
1O

F
R

 w
ith

 $
$_

JO
B



201 

Commodity Futures Trading Commission § 3.33 

in the Form 8–R or supplemental state-
ment thereto to create a Form 3–R 
record of change. 

(c)(1) After the filing of a Form 8–R 
or updating a Form 8–R to create a 
Form 3–R record of change by or on be-
half of any person for the purpose of 
permitting that person to be an associ-
ated person of a futures commission 
merchant, retail foreign exchange deal-
er, commodity trading advisor, com-
modity pool operator, introducing 
broker, or a leverage transaction mer-
chant, that futures commission mer-
chant, retail foreign exchange dealer, 
commodity trading advisor, com-
modity pool operator, introducing 
broker or leverage transaction mer-
chant must, within thirty days after 
the occurrence of either of the fol-
lowing, file a notice thereof with the 
National Futures Association indi-
cating: 

(i) The failure of that person to be-
come associated with the futures com-
mission merchant, retail foreign ex-
change dealer, commodity trading ad-
visor, commodity pool operator, intro-
ducing broker, or leverage transaction 
merchant, and the reasons therefor; or 

(ii) The termination of the associa-
tion of the associated person with the 
futures commission merchant, retail 
foreign exchange dealer, commodity 
trading advisor, commodity pool oper-
ator, introducing broker, or leverage 
transaction merchant, and the reasons 
therefor. 

(2) Each person registered as, or ap-
plying for registration as, a futures 
commission merchant, retail foreign 
exchange dealer, swap dealer, major 
swap participant, commodity trading 
advisor, commodity pool operator, in-
troducing broker, floor trader that is a 
non-natural person, or leverage trans-
action merchant must, within thirty 
days after the termination of the affili-
ation of a principal with the registrant 
or applicant, file a notice thereof with 
the National Futures Association. 

(3) Any notice required by paragraph 
(c) of this section must be filed on 
Form 8–T or on a Uniform Termination 
Notice for Securities Industry Reg-
istration. 

(d) Each contract market or swap 
execution facility that has granted 
trading privileges to a person who is 

registered, has received a temporary li-
cense, or has applied for registration as 
a floor broker or floor trader, must no-
tify the National Futures Association 
within sixty days after such person has 
ceased having trading privileges on 
such contract market or swap execu-
tion facility. 

(Approved by the Office of Management and 
Budget under control number 3038–0023) 

[45 FR 80491, Dec. 5, 1980, as amended at 47 
FR 27551, June 25, 1982; 48 FR 35297, Aug. 3, 
1983; 49 FR 5525, Feb. 13, 1984; 49 FR 39533, 
Oct. 9, 1984; 51 FR 34460, Sept. 29, 1986; 53 FR 
8433, Mar. 15, 1988; 54 FR 19558, May 8, 1989; 58 
FR 19592, Apr. 15, 1993; 66 FR 53518, Oct. 23, 
2001; 67 FR 38875, June 6, 2002; 72 FR 63104, 
Nov. 8, 2007; 75 FR 55426, Sept. 10, 2010; 77 FR 
2628, Jan. 19, 2012; 77 FR 51907, Aug. 28, 2012] 

§ 3.33 Withdrawal from registration. 
(a) A futures commission merchant, 

retail foreign exchange dealer, swap 
dealer, major swap participant, intro-
ducing broker, commodity trading ad-
visor, commodity pool operator, floor 
trader that is a non-natural person, or 
leverage transaction merchant must 
request that its registration be with-
drawn prior to any voluntary resolu-
tion to file articles (or a certificate) of 
dissolution (or cancellation), and upon 
notice of any involuntary dissolution 
initiated by a third-party. A futures 
commission merchant, retail foreign 
exchange dealer, swap dealer, major 
swap participant, introducing broker, 
commodity trading advisor, com-
modity pool operator, leverage trans-
action merchant, floor broker or floor 
trader may request that its registra-
tion be withdrawn in accordance with 
the requirements of this section if: 

(1) The registrant has ceased, or has 
not commenced, engaging in activities 
requiring registration in such capacity; 

(2) The registrant is exempt from reg-
istration in such capacity; or 

(3) The registrant is excluded from 
the persons or any class of persons re-
quired to be registered in such capac-
ity: Provided, That the National Fu-
tures Association or the Commission, 
as appropriate, may consider sepa-
rately each capacity for which with-
drawal is requested in acting upon such 
a request. 

(b) A request for withdrawal from 
registration as a futures commission 
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merchant, retail foreign exchange deal-
er, swap dealer, major swap partici-
pant, introducing broker, commodity 
trading advisor, commodity pool oper-
ator, floor trader that is a non-natural 
person, or leverage transaction mer-
chant must be made on Form 7–W, and 
a request for withdrawal from registra-
tion as a floor broker or individual 
floor trader must be made on Form 8– 
W, completed and filed with the Na-
tional Futures Association in accord-
ance with the instructions thereto. The 
request for withdrawal must be made 
by a person duly authorized by the reg-
istrant and must specify: 

(1) The name of the registrant for 
which withdrawal is being requested; 

(2) The registration capacities for 
which withdrawal is being requested; 

(3) The name, address, and telephone 
number of the person who will have 
custody of the books and records of the 
registrant; the address where such 
books and records will be located; and 
a statement that such person is au-
thorized to make them available in ac-
cordance with the requirements of § 1.31 
of this chapter; 

(4) The applicable basis under para-
graph (a) of this section for requesting 
withdrawal for each capacity for which 
withdrawal is requested. 

(5) If withdrawal is requested under 
paragraph (a)(2) or (a)(3) of this sec-
tion, then, with respect to each capac-
ity for which withdrawal is requested, 
the section of the Act, regulations, or 
other authority permitting the exemp-
tion or exclusion, and the cir-
cumstances which entitle the reg-
istrant to claim such exemption or ex-
clusion. 

(6) If a basis for withdrawal from reg-
istration under paragraph (a)(1) of this 
section is that the registrant has 
ceased engaging in activities requiring 
registration, then, with respect to each 
capacity for which the registrant has 
ceased such activities: 

(i) That all customer, retail forex 
customer or option customer agree-
ments, if any, have been terminated; 

(ii) That all customer, retail forex 
customer or option customer positions, 
if any, have been transferred on behalf 
of customers or option customers or 
closed; 

(iii) That all customer, retail forex 
customer or option customer cash bal-
ances, securities, or other property, if 
any, have been transferred on behalf of 
customers, retail forex customers or 
option customers or returned, and that 
there are no obligations to customers, 
retail forex customers or option cus-
tomers outstanding; 

(iv) In the case of a commodity pool 
operator, that all interests in, and as-
sets of, any commodity pool have been 
redeemed, distributed, or transferred, 
on behalf of the participants therein, 
and that there are no obligations to 
such participants outstanding; 

(v) In the case of a leverage trans-
action merchant: 

(A) Either that all leverage customer 
agreements, if any, and all leverage 
contracts have been terminated, and 
that all leverage customer cash bal-
ances, securities or other property, if 
any, have been returned, or 

(B) Alternatively, that pursuant to 
Commission approval, the leverage 
contract obligations of the leverage 
transaction merchant have been as-
sumed by another leverage transaction 
merchant and all leverage customer 
cash balances, securities or other prop-
erty, if any, have been transferred to 
such leverage transaction merchant on 
behalf of leverage customers or re-
turned, and that there are no obliga-
tions to leverage customers out-
standing; 

(vi) The nature and extent of any 
pending customer, retail forex cus-
tomer, option customer, leverage cus-
tomer, swap counterparty or com-
modity pool participant claims against 
the registrant, and, to the best of the 
registrant’s knowledge and belief, the 
nature and extent of any anticipated or 
threatened customer, option customer, 
leverage customer, swap counterparty 
or commodity pool participant claims 
against the registrant; 

(vii) In the case of a futures commis-
sion merchant or a retail foreign ex-
change dealer which is a party to a 
guarantee agreement, that all such 
agreements have been or will be termi-
nated in accordance with the provi-
sions of § 1.10(j) of this chapter not 
more than thirty days after the filing 
of the request for withdrawal from reg-
istration; 
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(viii) In the case of a swap dealer, 
that the person will not engage in any 
new activity described in the definition 
of the term ‘‘swap dealer’’ in section 
1a(49) of the Act, as such term may be 
further defined by the Commission; and 

(ix) In the case of a major swap par-
ticipant, that the person will not en-
gage in any new activity described in 
the definition of the term ‘‘major swap 
participant’’ in section 1a(33) of the 
Act, as such term may be further de-
fined by the Commission. 

(c) Where a leverage transaction mer-
chant is requesting withdrawal from 
registration in that capacity and the 
basis for withdrawal under paragraph 
(a)(1) of this section is that it has 
ceased engaging in activities requiring 
registration, the request for with-
drawal must be accompanied by a form 
2–FR which contains the information 
specified in § 31.13(f) of this chapter as 
of a date not more than 30 days prior to 
the date of the withdrawal request. 

(d) [Reserved] 
(e) A request for withdrawal from 

registration as a futures commission 
merchant, retail foreign exchange deal-
er, swap dealer, major swap partici-
pant, introducing broker, commodity 
pool operator, commodity trading advi-
sor, floor trader that is a non-natural 
person, or leverage transaction mer-
chant on Form 7–W, and a request for 
withdrawal from registration as a floor 
broker or individual floor trader on 
Form 8–W, must be filed with the Na-
tional Futures Association and a copy 
of such request must be sent by the Na-
tional Futures Association within 
three business days of the receipt of 
such withdrawal request to the Com-
modity Futures Trading Commission, 
Division of Swap Dealer and Inter-
mediary Oversight, Three Lafayette 
Centre, 1155 21st Street NW., Wash-
ington, DC 20581. In addition, any floor 
broker or individual floor trader re-
questing withdrawal from registration 
must file a copy of his or her Form 8– 
W with each contract market or swap 
execution facility that has granted him 
or her trading privileges, and any floor 
trader that is a non-natural person re-
questing withdrawal from registration 
must file a copy of its Form 7–W with 
each contract market or swap execu-
tion facility that has granted it trad-

ing privileges. Within three business 
days of any determination by the Na-
tional Futures Association under 
§ 3.10(d) to treat the failure by a reg-
istrant to file an annual Form 7–R as a 
request for withdrawal, the National 
Futures Association shall send the 
Commission notice of that determina-
tion. 

(f) A request for withdrawal from reg-
istration will become effective on the 
thirtieth day after receipt of such re-
quest by the National Futures Associa-
tion, or earlier upon written notice 
from the National Futures Association 
(with the written concurrence of the 
Commission) of the granting of such re-
quest, unless prior to the effective 
date: 

(1) The Commission or the National 
Futures Association has instituted a 
proceeding to suspend or revoke such 
registration; 

(2) The Commission or the National 
Futures Association imposes, or gives 
notice by mail which notice shall be 
complete upon mailing, that it intends 
to impose terms or conditions upon 
such withdrawal from registration; 

(3) The Commission or the National 
Futures Association notifies the reg-
istrant by mail, which notice shall be 
complete upon mailing, or the reg-
istrant otherwise is notified that it is 
the subject of an investigation to de-
termine, among other things, whether 
such registrant has violated, is vio-
lating, or is about to violate the Act, 
rules, regulations or orders adopted 
thereunder; 

(4) The Commission or the National 
Futures Association requests from the 
registrant further information per-
taining to its request for withdrawal 
from registration; or 

(5) The Commission or National Fu-
tures Association determines that it 
would be contrary to the requirements 
of the Act, or of any rule, regulation or 
order thereunder, or to the public in-
terest to permit such withdrawal from 
registration. 

(g) Withdrawal from registration in 
one capacity does not constitute with-
drawal from registration in any other 
capacity. 

(h) Withdrawal from registration 
does not constitute a release from li-
ability for any violation of the Act or 
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of any rule, regulation, or order there-
under. 

(Approved by the Office of Management and 
Budget under control number 3038–0008) 

[46 FR 48917, Oct. 5, 1981] 

EDITORIAL NOTE: For FEDERAL REGISTER ci-
tations affecting § 3.33, see the List of CFR 
Sections Affected, which appears in the 
Finding Aids section of the printed volume 
and at www.fdsys.gov. 

Subpart B—Temporary Licenses 

§ 3.40 Temporary licensing of appli-
cants for associated person, floor 
broker or floor trader registration. 

(a) Notwithstanding any other provi-
sion of these regulations and pursuant 
to the terms and conditions of this sub-
part: 

(1) The National Futures Association 
may grant a temporary license to any 
applicant for registration as an associ-
ated person upon the contemporaneous 
filing with the National Futures Asso-
ciation of: 

(i) A Form 8–R, properly completed 
in accordance with the instructions 
thereto; and 

(ii) The sponsor’s certification re-
quired by § 3.12(c): Provided, however, 
that the fingerprints of the applicant 
on a fingerprint card provided by the 
National Futures Association for that 
purpose must be filed with the Na-
tional Futures Association within 20 
days following the date the temporary 
license is issued; and, provided further, 
that failure to file the fingerprints 
within this period will result in the 
termination of the temporary license 
immediately upon notice to the appli-
cant’s sponsor that the National Fu-
tures Association has not received the 
applicant’s fingerprints. 

(2) The National Futures Association 
may grant a temporary license to any 
applicant for registration as a floor 
broker or individual floor trader upon 
the contemporaneous filing with the 
National Futures Association of: 

(i) A Form 8–R, properly completed 
in accordance with the instructions 
thereto; 

(ii) The fingerprints of the applicant 
on a fingerprint card provided by the 
National Futures Association for that 
purpose; 

(iii) A Supplemental Sponsor Certifi-
cation Statement executed by a spon-
sor meeting the requirements under 
§ 3.60(b)(2)(i), if the applicant is subject 
to an order imposing conditions on the 
applicant’s registration; and 

(iv) Evidence that the applicant has 
been granted trading privileges by a 
contract market or swap execution fa-
cility that has filed with the National 
Futures Association a certification 
signed by its chief operating officer 
with respect to the review of an appli-
cant’s employment, credit and other 
history in connection with the grant-
ing of trading privileges. 

(b) The failure of an applicant or the 
applicant’s sponsor to respond to a re-
quest by the Commission or the Na-
tional Futures Association for clari-
fication of any information set forth in 
the application of the applicant or for 
the resubmission of fingerprints in ac-
cordance with such request will be 
deemed to constitute a withdrawal of 
the applicant’s registration application 
and shall result in the immediate ter-
mination of the applicant’s temporary 
license. 

(c) Subject to the provisions of § 3.42 
and all of the obligations imposed on 
such registrants under the Act (in par-
ticular, section 14 thereof) and the 
rules, regulations, and orders there-
under, an applicant for registration as 
an associated person who has received 
notification that a temporary license 
has been granted may act in the capac-
ity of an associated person, an appli-
cant for registration as a floor trader 
who has received written notification 
that a temporary license has been 
granted may act in the capacity of a 
floor trader, and an applicant for reg-
istration as a floor broker who has re-
ceived written notification that a tem-
porary license has been granted may 
act in the capacity of a floor broker. 

[67 FR 38876, June 6, 2002, as amended at 77 
FR 51908, Aug. 28, 2012] 

§ 3.42 Termination. 
(a) A temporary license issued pursu-

ant to § 3.40 shall terminate: 
(1) Five days after service upon the 

applicant of a notice by the Commis-
sion or the National Futures Associa-
tion pursuant to § 3.60 of this part that 
the applicant for registration may be 
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found subject to a statutory disquali-
fication from registration; 

(2) Immediately upon termination of 
the association of the applicant for reg-
istration as an associated person with 
the registrant which filed the sponsor-
ship certification, or immediately upon 
loss of trading privileges by an appli-
cant for registration as a floor broker 
or floor trader on all contract markets 
and swap execution facilities which 
filed the certification described in 
§ 3.40; 

(3) Immediately upon the withdrawal 
of the registration application pursu-
ant to § 3.40; 

(4) Immediately upon failure to com-
ply with an order to pay a civil mone-
tary penalty, restitution, or 
disgorgement within the time per-
mitted under sections 6(e), 6b, or 6c(d) 
of the Act; 

(5) Immediately upon failure to pay 
the full amount of a reparation order 
within the time permitted under sec-
tion 14(f) of the Act; 

(6) Immediately upon failure to com-
ply with an award in an arbitration 
proceeding conducted pursuant to the 
rules of a designated contract market, 
swap execution facility or registered 
futures association within the time 
specified in section 10(g) of the Na-
tional Futures Association’s Code of 
Arbitration or the comparable time pe-
riod specified in the rules of a contract 
market or other appropriate arbitra-
tion forum. 

(7) Immediately upon the revocation 
or withdrawal of the registration of the 
applicant’s sponsor; or 

(8) Immediately upon notice to the 
applicant and the applicant’s sponsor 
or the contract market or swap execu-
tion facility that has granted the appli-
cant trading privileges that: 

(i) The applicant failed to disclose 
relevant disciplinary history informa-
tion on the applicant’s Form 8–R; or 

(ii) An event has occurred leading to 
a required disclosure on the applicant’s 
Form 8–R. 

(b) Upon termination, the applicant 
may not engage in any activity which 
requires registration with the Commis-

sion as an associated person, floor 
broker or floor trader. 

[49 FR 8219, Mar. 5, 1984, as amended at 57 FR 
23151, June 2, 1992; 58 FR 19594, Apr. 15, 1993; 
67 FR 38876, June 6, 2002; 77 FR 51908, Aug. 28, 
2012] 

§ 3.43 Relationship to registration. 
(a) A temporary license shall not be 

deemed to be a registration or to con-
fer any right to such registration. 

(b) Unless a temporary license has 
terminated pursuant to § 3.42, a tem-
porary license shall become a registra-
tion with the Commission upon the 
earlier of: 

(1) A determination by the National 
Futures Association that the applicant 
is qualified for registration as an asso-
ciated person, floor broker or floor 
trader; or 

(2) The expiration of six months from 
the date of issuance unless a notice has 
been issued under § 3.60 of the initiation 
of a proceeding to deny registration 
under section 8a(2) or 8a(3) of the Act. 

[49 FR 8219, Mar. 5, 1984, as amended at 49 FR 
39534, Oct. 9, 1984; 54 FR 19559, May 8, 1989; 58 
FR 19595, Apr. 15, 1993] 

§ 3.44 Temporary licensing of appli-
cants for guaranteed introducing 
broker registration. 

(a) Notwithstanding any other provi-
sions of these regulations, and pursu-
ant to the terms and conditions of this 
subpart, the National Futures Associa-
tion may grant a temporary license to 
any applicant for registration as an in-
troducing broker upon the contempora-
neous filing with the National Futures 
Association of: 

(1) A properly completed guarantee 
agreement (Form 1–FR part B) from a 
futures commission merchant or retail 
foreign exchange dealer which is eligi-
ble to enter into such an agreement 
pursuant to § 1.10(j)(2) of this chapter; 

(2) A Form 7–R properly completed in 
accordance with the instructions there-
to; 

(3) A Form 8–R for the applicant, if a 
sole proprietor, and each principal (in-
cluding each branch office manager) 
thereof, properly completed in accord-
ance with the instructions thereto, all 
of whom would be eligible for a tem-
porary license if they had applied as as-
sociated persons. 
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(4) A certification executed by a per-
son duly authorized by the futures 
commission merchant or retail foreign 
exchange dealer that has executed the 
guarantee agreement required by para-
graph (a)(1) of this section, stating 
that: 

(i) The futures commission merchant 
or retail foreign exchange dealer has 
verified the information on the Forms 
8–R filed pursuant to paragraph (a)(3) 
of this section which relate to edu-
cation and employment history of the 
applicant’s principals (including each 
branch office manager) thereof during 
the preceding three years; and 

(ii) To the best of the futures com-
mission merchant’s or retail foreign 
exchange dealer’s knowledge, informa-
tion, and belief, all of the publicly 
available information supplied by the 
applicant and its principals and each 
branch office manager of the applicant 
on the Form 7–R and Forms 8–R, as ap-
propriate, is accurate and complete; 
and 

(5) The fingerprints of the applicant, 
if a sole proprietor, and of each prin-
cipal (including each branch office 
manager) thereof on fingerprint cards 
provided by the National Futures Asso-
ciation for that purpose. 

(b) The effective date of a guarantee 
agreement filed in accordance with 
paragraph (a)(1) of this section is the 
date upon which the temporary license 
is granted by the National Futures As-
sociation. 

(c) An applicant that fails to respond 
in accordance with a written request 
by the Commission or the National Fu-
tures Association for clarification of 
any information set forth in the appli-
cation of the applicant or any principal 
(including any branch office manager) 
thereof or for the resubmission of a fin-
gerprint card will be deemed to have 
withdrawn its registration application 
and the temporary license issued to 
such applicant and any associated per-
son thereof shall terminate imme-
diately. 

[51 FR 45760, Dec. 22, 1986, as amended at 53 
FR 8435, Mar. 15, 1988; 57 FR 23151, June 2, 
1992; 64 FR 1728, Jan. 12, 1999; 67 FR 38876, 
June 6, 2002; 75 FR 55427, Sept. 10, 2010; 77 FR 
51908, Aug. 28, 2012] 

§ 3.45 Restrictions upon activities. 

(a) Subject to the provisions of § 3.46 
of this subpart and all of the obliga-
tions imposed on such registrants 
under the Act (in particular, section 14 
thereof) and the rules, regulations and 
orders thereunder, an applicant for reg-
istration as an introducing broker who 
has received written notification that a 
temporary license has been granted 
may act in the capacity of a guaran-
teed introducing broker. 

(b) An applicant for registration as 
an introducing broker who has received 
a temporary license may be guaranteed 
by a futures commission merchant or 
retail foreign exchange dealer other 
than the futures commission merchant 
or retail foreign exchange dealer which 
provided the initial guarantee agree-
ment described in § 3.44(a)(1) of this 
subpart: Provided, That, at least 10 days 
prior to the effective date of the termi-
nation of the existing guarantee agree-
ment in accordance with the provisions 
of § 1.10 (j)(5) of this chapter, or such 
other period of time as the National 
Futures Association may allow for 
good cause shown, the applicant files 
with the National Futures Associa-
tion— 

(1) Written notice of such termi-
nation and 

(2) A new guarantee agreement with 
another futures commission merchant 
or retail foreign exchange dealer effec-
tive the day following the last effective 
date of the existing guarantee agree-
ment. 

[51 FR 45761, Dec. 22, 1986, as amended at 75 
FR 55427, Sept. 10, 2010] 

§ 3.46 Termination. 

(a) A temporary license issued pursu-
ant to § 3.44 shall terminate: 

(1) Five days after service upon the 
applicant of a notice by the National 
Futures Association that the applicant 
for registration may be found subject 
to a statutory disqualification from 
registration; 

(2) Immediately upon termination of 
the applicant’s guarantee agreement in 
accordance with § 1.10(j)(4)(ii) or (j)(5) 
of this chapter, unless a new guarantee 
agreement is filed in accordance with 
§ 3.45(b); 
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(3) Immediately upon the failure of 
an applicant to respond to a written re-
quest by the Commission or the Na-
tional Futures Association for clari-
fication of information set forth in the 
application of the applicant or any 
principal (including any branch office 
manager) thereof or for the resubmis-
sion of a fingerprint card pursuant to 
§ 3.44(c) in accordance with such re-
quest; 

(4) Immediately upon the revocation 
or withdrawal of the guarantor futures 
commission merchant’s registration; 

(5) Immediately upon the withdrawal 
of the registration application pursu-
ant to § 3.44(c); 

(6) Immediately upon failure to com-
ply with an order to pay a civil mone-
tary penalty, restitution, or 
disgorgement within the time per-
mitted under section 6(e), 6b, or 6c(d) of 
the Act; 

(7) Immediately upon failure to pay 
the full amount of a reparation order 
within the time permitted under sec-
tion 14(f) of the Act; 

(8) Immediately upon failure to com-
ply with an award in an arbitration 
proceeding conducted pursuant to the 
rules of a designated contract market, 
swap execution facility, or registered 
futures association within the time 
specified in section 10(g) of the Na-
tional Futures Association’s Code of 
Arbitration or the comparable time pe-
riod specified in the rules of a contract 
market, swap execution facility, or 
other appropriate arbitration forum. 

(9) Whenever a person not listed as a 
principal on the applicant’s initial reg-
istration application becomes a prin-
cipal under § 3.1(a); or 

(10) Immediately upon notice to the 
applicant and the guarantor futures 
commission merchant that: 

(i) The applicant or any principal (in-
cluding any branch officer manager) 
failed to disclose relevant disciplinary 
history information on the applicant’s 
Form 7–R or on a principal’s Form 8–R; 
or 

(ii) An event has occurred leading to 
a required disclosure on the applicant’s 
Form 7–R or on a principal’s Form 8–R. 

(b) Upon termination, the applicant 
may not engage in any activity which 

requires registration as an introducing 
broker. 

[51 FR 45761, Dec. 22, 1986, as amended at 53 
FR 8435, Mar. 15, 1988; 58 FR 19595, Apr. 15, 
1993; 67 FR 38876, June 6, 2002; 77 FR 51908, 
Aug. 28, 2012] 

§ 3.47 Relationship to registration. 
(a) A temporary license shall not be 

deemed to be a registration or to con-
fer any right to such registration. 

(b) Unless a temporary license has 
terminated, a temporary license shall 
become a registration upon the earlier 
of: 

(1) A determination by the National 
Futures Association that the applicant 
is qualified for registration as an intro-
ducing broker; or 

(2) The expiration of six months from 
the date of issuance unless a notice has 
been issued under § 3.60 of the initiation 
of a proceeding to deny registration 
under sections 8a(2) or 8a(3) of the Act. 

[51 FR 45761, Dec. 22, 1986, as amended at 58 
FR 19595, Apr. 15, 1993] 

Subpart C—Denial, Suspension or 
Revocation of Registration 

SOURCE: 49 FR 8220, Mar. 5, 1984, unless oth-
erwise noted. 

§ 3.50 Service. 
(a) For purposes of this subpart, serv-

ice upon an applicant or registrant will 
be sufficient if mailed by registered 
mail or certified mail return receipt re-
quested properly addressed to the ap-
plicant or registrant at the address 
shown on his application or any 
amendment thereto, and will be com-
plete upon mailing. Where a party ef-
fects service by mail, the time within 
which the person served may respond 
thereto shall be increased by three 
days. 

(b) A copy of any notice served in ac-
cordance with paragraph (a) of this sec-
tion shall also be served upon: 

(1) Any registrant sponsoring the ap-
plicant or registrant pursuant to the 
provisions of § 3.12 of this part if the ap-
plicant or registrant is an individual 
registered as or applying for registra-
tion as an associated person; or 

(2) Any futures commission merchant 
or retail foreign exchange dealer which 
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has entered into a guarantee agree-
ment in accordance with § 1.10(j) of this 
chapter, if the applicant or registrant 
is registered as or applying for reg-
istration as an introducing broker. 

(c) Documents served upon the Divi-
sion of Swap Dealer and Intermediary 
Oversight or upon the Division of En-
forcement or filed with the Commis-
sion under this subpart shall be consid-
ered served or filed only upon actual 
receipt at the Commission’s Wash-
ington, DC office, Three Lafayette Cen-
tre, 1155 21st Street, NW., Washington, 
DC 20581. 

(d) Except for the documents which 
may be served under § 3.51, any docu-
ments served upon an applicant or reg-
istrant or upon the Division of Swap 
Dealer and Intermediary Oversight or 
the Division of Enforcement or filed 
with the Commission under this sub-
part shall be concurrently filed with 
the Proceedings Clerk, together with 
proof of service, in accordance with the 
provisions of § 10.12 (d) and (e) of this 
chapter. 

[49 FR 8220, Mar. 5, 1984, as amended at 57 FR 
23151, June 2, 1992; 60 FR 49334, Sept. 25, 1995; 
60 FR 54801, Oct. 26, 1995; 67 FR 62351, Oct. 7, 
2002; 75 FR 55427, Sept. 10, 2010; 78 FR 22419, 
Apr. 16, 2013] 

§ 3.51 Withdrawal of application for 
registration. 

(a) Notice. Whenever information 
comes to the attention of the Commis-
sion that an applicant for initial reg-
istration in any capacity under the Act 
may be found subject to a statutory 
disqualification under sections 8a(2) or 
8a(3) of the Act, the Commission may 
serve written notice upon the appli-
cant, which notice shall specify the 
statutory disqualifications to which 
the applicant may be subject and ad-
vise the applicant that: 

(1) The information, if true, is a basis 
upon which the applicant’s registration 
may be denied; 

(2) Unless the applicant voluntarily 
withdraws the application, it may be 
necessary to institute the denial proce-
dures described in this subpart; and 

(3) If the applicant does not confirm 
in writing that the applicant wishes to 
have the application given further con-
sideration, the application of the appli-

cant will be deemed to have been with-
drawn. 

(b) The applicant must serve the 
written confirmation referred to in 
paragraph (a)(3) of this section upon 
the Secretary of the Commission on or 
before twenty days after the date the 
notice described in paragraph (a) of 
this section is served. 

[49 FR 8220, Mar. 5, 1984, as amended at 57 FR 
23151, June 2, 1992] 

§§ 3.52–3.54 [Reserved] 

§ 3.55 Suspension and revocation of 
registration pursuant to section 
8a(2) of the Act. 

(a) Notice. On the basis of information 
obtained by the Commission, the Com-
mission may at any time serve notice 
upon a registrant in any capacity 
under the Act that: 

(1) The Commission alleges and is 
prepared to prove that the registrant is 
subject to one or more of the statutory 
disqualifications set forth in section 
8a(2) of the Act; 

(2) An Administrative Law Judge 
shall make a determination, based 
upon written evidence, as to whether 
the registrant is subject to such statu-
tory disqualification; and 

(3) If the registrant is found to be 
subject to a statutory disqualification, 
the registration of the registrant may 
be suspended and the registrant or-
dered to show cause why such registra-
tion should not be revoked. 

(b) Written submission. If the reg-
istrant wishes to challenge the accu-
racy of the allegations set forth in the 
notice, the registrant may submit writ-
ten evidence limited to the type de-
scribed in § 3.60(b)(1) of this part. Such 
written submission must be served 
upon the Division of Enforcement and 
filed with the Proceedings Clerk within 
twenty days of the date of service of 
notice to the registrant. 

(c) Reply. Within ten days of receipt 
of any written submission filed by the 
registrant, the Division of Enforcement 
may serve upon the registrant and file 
with the Proceedings Clerk a reply. 

(d) Determination by Administrative 
Law Judge. A determination by the Ad-
ministrative Law Judge as to whether 
the registrant is subject to a statutory 
disqualification must be based upon 
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the evidence of the statutory disquali-
fication, notice with proof of service, 
the written submission, if any, filed by 
the registrant in response thereto, any 
written reply submitted by the Divi-
sion of Enforcement and such other pa-
pers as the Administrative Law Judge 
may require or permit. 

(e) Suspension and order to show cause. 
(1) If the registrant is found to be sub-
ject to a statutory disqualification, the 
Administrative Law Judge, within 
thirty days after receipt of the reg-
istrant’s written submission, if any, 
and any reply thereto, shall issue an 
interim order suspending the registra-
tion of the registrant and requiring the 
registrant to show cause within twenty 
days of the date of the order why, not-
withstanding the existence of the stat-
utory disqualification, the registration 
of the registrant should not be re-
voked. The registration of the reg-
istrant shall be suspended, effective 
five days after the order to show cause 
is served upon the registrant in accord-
ance with § 3.50(a), until a final order 
with respect to the order to show cause 
has been issued: Provided, That if the 
sole basis upon which the registrant is 
subject to statutory disqualification is 
the existence of a temporary order, 
judgment or decree of the type de-
scribed in section 8a(2)(C) of the Act, 
the order to show cause shall not be 
issued and the registrant shall be sus-
pended until such time as the tem-
porary order, judgment or decree shall 
have expired: Provided, however, That 
in no event shall the registrant be sus-
pended for a period to exceed six 
months. 

(2) If the registrant is found not to be 
subject to a statutory disqualification, 
the Administrative Law Judge shall 
issue an order to that effect and the 
Proceedings Clerk shall promptly serve 
a copy of such order on the registrant, 
the Division of Swap Dealer and Inter-
mediary Oversight and the Division of 
Enforcement. Such order shall be effec-
tive as a final order of the Commission 
fifteen days after the date it is served 
upon the registrant in accordance with 
the provisions of § 3.50(a) of this part 
unless a timely application for review 
is filed in accordance with § 10.102 of 
this chapter. The appellate procedures 
set forth in §§ 10.102, 10.103, 10.104, 

10.106, 10.107 and 10.109 of this chapter 
shall apply to any appeal brought 
under paragraph (e)(2) of this section. 

(f) Further proceedings. If an order to 
show cause is issued pursuant to para-
graph (e)(1) of this section, further pro-
ceedings on such order shall be con-
ducted in accordance with the provi-
sions of § 3.60(b)–(j) of this part. 

[49 FR 8220, Mar. 5, 1984, as amended at 57 FR 
23151, June 2, 1992; 58 FR 19595, Apr. 15, 1993; 
60 FR 54801, Oct. 26, 1995; 67 FR 62351, Oct. 7, 
2002; 78 FR 22419, Apr. 16, 2013] 

§ 3.56 Suspension or modification of 
registration pursuant to section 
8a(11) of the Act. 

(a) Notice. (1) On the basis of informa-
tion obtained by the Commission, the 
Commission may at any time serve 
written notice upon a registrant in any 
capacity under the Act that: 

(i) The Commission alleges and is 
prepared to prove, by reference to an 
information, indictment or complaint 
authorized by a United States Attor-
ney or an appropriate official of any 
State that the registrant is charged 
with the commission of or participa-
tion in a crime involving a violation of 
the Act or a violation of any other pro-
vision of Federal or State law that 
would reflect on the honesty or the fit-
ness of the person to act as a fiduciary 
that is punishable by imprisonment for 
a term exceeding one year, and that 
continued registration of the person 
may pose a threat to the public inter-
est or may threaten to impair public 
confidence in any market regulated by 
the Commission; 

(ii) An Administrative Law Judge 
shall make a determination, based 
upon written evidence and any oral 
hearing granted, as to whether the reg-
istrant is charged with the Commission 
of or participation in such a crime and 
whether the continued registration of 
the person may pose a threat to the 
public interest or may threaten to im-
pair public confidence in any market 
regulated by the Commission; and 

(iii) If the registrant is found to be 
charged with the commission of or par-
ticipation in such a crime and it is 
found that the continued registration 
of the person may pose a threat to the 
public interest or may threaten to im-
pair public confidence in any market 
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regulated by the Commission, the reg-
istration of the registrant shall be sus-
pended or modified. 

(2) The notice referred to in para-
graph (a) of this section shall include a 
short and plain statement that the 
continued registration of the reg-
istrant may pose a threat to the public 
interest or may threaten to impair 
public confidence in any market regu-
lated by the Commission. 

(b) Response. (1) If the registrant 
wishes to challenge the accuracy of the 
allegations in the notice, the reg-
istrant may submit written evidence as 
to: 

(i) The registrant’s identity; 
(ii) The existence of a clerical error 

in any record documenting the infor-
mation, indictment or complaint; 

(iii) The nature of the information, 
indictment or complaint; or 

(iv) The statement accompanying the 
notice referred to in paragraph (a)(2) of 
this section and, in an effort to have 
his registration modified rather than 
suspended, the Supplemental Sponsor 
Certification Statement signed by a 
sponsor, supervising floor broker or, in 
the case of a floor trader, a supervising 
registrant, principal, contract market, 
or swap execution facility, as appro-
priate for the registrant in accordance 
with § 3.60(b)(2)(i) and who meets the 
standards set forth in § 3.60(b)(2)(i)(A) 
and (C). 

(2) The registrant may also request 
an oral hearing, which shall include a 
statement of the issues to be addressed, 
a list of any witnesses to be called, a 
summary of the testimony to be elic-
ited and copies of any documents to be 
introduced. An oral hearing shall be 
granted upon request. 

(3) Such written submissions must be 
served upon the Division of Enforce-
ment and filed with the Proceedings 
Clerk within twenty days of the date of 
service of notice to the registrant 
under paragraph (a) of this section. 

(c) Reply. Within ten days of receipt 
of any written submission filed by the 
registrant, the Division of Enforcement 
may serve upon the registrant and file 
with the Proceedings Clerk a reply. 

(d) Oral hearing. An oral hearing shall 
be conducted pursuant to such sections 
of the Commission’s Rules of Practice, 
17 CFR part 10, as the Administrative 

Law Judge deems necessary and in a 
manner which shall ensure that the 
proceeding is resolved expeditiously. 

(e) Determination by Administrative 
Law Judge. (1) A determination by the 
Administrative Law Judge as to wheth-
er the Division of Enforcement has 
shown by a preponderance of the evi-
dence that the registrant is charged 
with the commission of or participa-
tion in a crime as set forth in the no-
tice and that the continued registra-
tion of the registrant may pose a 
threat to the public interest or may 
threaten to impair public confidence in 
any market regulated by the Commis-
sion must be based upon the evidence 
of service, the response, if any, filed by 
the registrant, any written reply sub-
mitted by the Division of Enforcement 
and such other papers as the Adminis-
trative Law Judge may require or per-
mit, and the oral hearing, if any. If the 
Division of Enforcement has made the 
required showings, the Administrative 
Law Judge, within thirty days after 
the last written submission or the oral 
hearing, shall issue an order sus-
pending or modifying the registration 
of the registrant. If the Division of En-
forcement has not made the required 
showings, the Administrative Law 
Judge, within thirty days after the last 
written submission or the oral hearing, 
shall issue an order to that effect. The 
Administrative Law Judge’s order shall 
include a written determination set-
ting forth the basis for his ruling. 

(2) The Proceedings Clerk shall 
promptly serve a copy of such order on 
the registrant, the Division of Swap 
Dealer and Intermediary Oversight and 
the Division of Enforcement. Such 
Order shall be effective as a final order 
of the Commission fifteen days after 
the date it is served upon the reg-
istrant in accordance with the provi-
sions of § 3.50(a) unless a timely appli-
cation for review is filed in accordance 
with § 10.102 of this chapter. The appel-
late procedures set forth in §§ 10.102, 
10.103, 10.104, 10.106, 10.107 and 10.109 of 
this chapter shall apply to any appeal 
brought under paragraph (e)(2) of this 
section. 

(f) Any order of suspension or modi-
fication issued under this section shall 
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remain in effect until such informa-
tion, indictment, or complaint is dis-
posed of or until terminated by the 
Commission. 

(g) On disposition of such informa-
tion, indictment, or complaint, the 
Commission may issue and serve on 
such registrant a notice under § 3.55 or 
§ 3.60 to suspend, restrict, or revoke the 
registration of such person. 

(h) A finding of not guilty or other 
disposition of the charge shall not pre-
clude the Commission from thereafter 
instituting any other proceedings 
under the Act or its rules. 

(i) A person aggrieved by an order 
issued under this section may obtain 
review of such order in the same man-
ner and on the same terms and condi-
tions as are provided in section 6(c) of 
the Act. 

[58 FR 19595, Apr. 15, 1993, as amended at 60 
FR 54801, Oct. 26, 1995; 67 FR 62351, Oct. 7, 
2002; 77 FR 51908, Aug. 28, 2012; 78 FR 22419, 
Apr. 16, 2013] 

§ 3.57 Proceedings under section 
8a(2)(E) of the Act. 

The Commission will not initiate a 
proceeding under section 8a(2)(E) of the 
Act, if respondeat superior is the sole 
basis upon which the registrant may be 
found subject to a statutory disquali-
fication. 

§ 3.60 Procedure to deny, condition, 
suspend, revoke or place restric-
tions upon registration pursuant to 
sections 8a(2), 8a(3) and 8a(4) of the 
Act. 

(a) Notice. On the basis of information 
obtained by the Commission, the Com-
mission may at any time give written 
notice to any applicant for registration 
or any registrant in any capacity under 
the Act that: 

(1) The Commission alleges and is 
prepared to prove that the registrant 
or applicant is subject to one or more 
of the statutory disqualifications set 
forth in section 8a(2), 8a(3) or 8a(4) of 
the Act; 

(2) The allegations set forth in the 
notice, if true, constitute a basis upon 
which registration may be denied, 
granted upon conditions, suspended, re-
voked or restricted; 

(3) The applicant or registrant is en-
titled to file a response within thirty 

days of the date of service of the notice 
to challenge the evidentiary basis of 
the statutory disqualification set forth 
in the notice or show cause why, not-
withstanding the accuracy of those al-
legations, registration should never-
theless be granted, or granted upon 
condition, or should not be condi-
tioned, suspended, revoked or re-
stricted; and 

(4) If the applicant or registrant does 
not file a timely response to the notice: 

(i) The applicant or registrant will be 
deemed to have waived his right to a 
hearing on all issues and the facts stat-
ed in the notice shall be deemed to be 
true and conclusive for the purpose of 
finding that the applicant or registrant 
is subject to a statutory disqualifica-
tion under sections 8a(2), 8a(3) or 8a(4) 
of the Act; and 

(ii) A presiding officer may there-
after decide whether to issue an order 
of default in accordance with para-
graph (g) of this section to deny, condi-
tion, suspend, revoke, or place restric-
tions upon registration based solely 
upon the facts set forth in the notice. 

(b) Response. Within thirty days after 
service upon the applicant or reg-
istrant of a notice issued in accordance 
with the provisions of paragraph (a) of 
this section, the applicant or reg-
istrant shall file a response with the 
Proceedings Clerk and serve a copy of 
the response on the Division of En-
forcement. 

(1) In the response, the applicant or 
registrant shall state whether he chal-
lenges the evidentiary basis of the stat-
utory disqualification set forth in the 
notice. The grounds for such a chal-
lenge shall include evidence as to: 

(i) The applicant’s or registrant’s 
identity, 

(ii) The existence of a clerical error 
in any record documenting the statu-
tory disqualification, 

(iii) The nature or date of the statu-
tory disqualification, 

(iv) The post-conviction modification 
of any record of conviction, or 

(v) The favorable disposition of any 
appeal. 

The applicant or registrant shall state 
the nature of each challenge and sub-
mit a verified statement or affidavit to 
support facts material to each chal-
lenge raised in the response. 
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(2)(i) In the response, if the person is 
not an associated person, a floor broker 
or a floor trader or an applicant for 
registration in any of those capacities, 
the applicant or registrant shall also 
state whether he or she intends to show 
that registration would not pose a sub-
stantial risk to the public despite the 
existence of the disqualification set 
forth in the notice. If the person is an 
associated person, a floor broker or a 
floor trader or an applicant for reg-
istration in any of those capacities, the 
applicant or registrant shall also state 
whether he or she intends to show that 
full, conditioned or restricted registra-
tion would not pose a substantial risk 
to the public despite the existence of 
the disqualification set forth in the no-
tice. If the person is an associated per-
son or an applicant for registration as 
an associated person and intends to 
make such a showing, he or she must 
also submit a letter signed by an offi-
cer or general partner authorized to 
bind the sponsor whereby the sponsor 
agrees to sign a Supplemental Sponsor 
Certification Statement and supervise 
compliance with any conditions or re-
strictions that may be imposed on the 
applicant or registrant as a result of a 
statutory disqualification proceeding 
under this section; if the person is a 
floor broker or a floor trader or an ap-
plicant for registration in either capac-
ity and intends to make such a show-
ing, he or she must, in the case of a 
floor broker or applicant for registra-
tion as a floor broker, also submit a 
letter signed by his employer or if he 
or she has no employer by another 
floor broker or, in the case of a floor 
trader or applicant for registration as a 
floor trader, also submit a letter signed 
by an officer of the floor trader’s clear-
ing member, if such officer is a reg-
istrant or a principal of a registrant, or 
the chief operating officer of each con-
tract market or swap execution facility 
that has granted trading privileges, 
whereby the employer or floor broker, 
appropriate registrant, principal or 
chief operating officer (on behalf of the 
contract market or swap execution fa-
cility) agrees to sign a Supplemental 
Sponsor Certification Statement and 
supervise compliance with any condi-
tions or restrictions that may be im-
posed on the applicant or registrant as 

a result of a statutory disqualification 
proceeding under this section; pro-
vided, that, with respect to such spon-
sor, supervising employer or floor 
broker, supervising registrant or prin-
cipal: 

(A) An adjudicatory proceeding pur-
suant to the provisions of sections 6(c), 
6(d), 6c, 6d, 8a or 9 of the Act is not 
pending; and 

(B) In the case of a sponsor which is 
a futures commission merchant, a re-
tail foreign exchange dealer or a lever-
age transaction merchant, the sponsor 
is not subject to the reporting require-
ments of § 1.12(b), § 5.6(b) or § 31.7(b) of 
this chapter, respectively; and 

(C) Such person is not barred from 
service on self-regulatory organization 
governing boards or committees based 
on disciplinary history in accordance 
with § 1.63 of this chapter. 

(ii) If, in the response, the applicant 
or registrant states that he intends to 
make the showing referred to in para-
graph (b)(2)(i) of this section, he shall 
also, within fifteen days after filing his 
initial response under paragraph (b) of 
this section, file with the Proceedings 
Clerk and serve a copy on the Division 
of Enforcement a submission which in-
cludes a statement of the applicant, 
registrant or his attorney identifying 
and summarizing the testimony of each 
witness whom the applicant or reg-
istrant intends to have testify in sup-
port of facts material to his showing, 
and copies of all documents which the 
applicant or registrant intends to in-
troduce to support facts material to his 
showing. The factors forming the basis 
for a disqualified applicant’s or reg-
istrant’s showing referred to in para-
graph (b)(2)(i) of this section may in-
clude: 

(A) Evidence mitigating the serious-
ness of the wrongdoing underlying the 
statutory disqualification set forth in 
the notice; 

(B) Evidence that the applicant or 
registrant has undergone rehabilita-
tion since the time of the wrongdoing 
underlying the statutory disqualifica-
tion; and 

(C) If the person is an associated per-
son, floor broker or floor trader or an 
applicant for registration in any of 
those capacities, evidence that the ap-
plicant’s or registrant’s registration on 
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a conditioned or restricted basis would 
be subject to supervisory controls like-
ly both to detect future wrongdoing by 
the applicant or registrant and protect 
the public from any harm arising from 
the applicant’s or registrant’s future 
wrongdoing, including proposed condi-
tions or restrictions. 

(c) Reply. Within thirty days after 
the latter of the date the applicant or 
registrant serves a copy of the response 
on the Division of Enforcement (if no 
further submission is to be made in ac-
cordance with paragraph (b)(2)(ii) of 
this section), or the date the applicant 
or registrant serves a copy of the fur-
ther submission made in accordance 
with paragraph (b)(2)(ii) of this section 
on the Division of Enforcement, the Di-
vision of Enforcement shall file a reply 
thereto with the Proceedings Clerk and 
serve a copy of the reply on the appli-
cant or registrant. The Division of En-
forcement’s reply shall include either: 

(1) A motion for summary disposition 
stating that there are no genuine 
issues of material fact to be deter-
mined and that registration should be 
denied or revoked, based upon the ap-
plicant’s or registrant’s response and 
further submission, if any, and any 
other materials which are attached to 
the reply and would be admissible 
under § 10.91 of this chapter; or 

(2) A description of factual issues 
raised in the applicant’s or registrant’s 
response and further submission, if 
any, that the Division of Enforcement 
regards as material and disputed. Such 
a reply shall also include the identity 
and a summary of the expected testi-
mony of each witness whom the Divi-
sion intends to have testify, and copies 
of all documents which the Division in-
tends to introduce. 

(d) Oral Presentation. Within thirty 
days of the date the Division of En-
forcement files its reply in accordance 
with the provisions of paragraph (c) of 
this section to the applicant’s or reg-
istrant’s response and further submis-
sion, if any, the Administrative Law 
Judge shall issue an order: 

(1) If the Administrative Law Judge 
finds, based on the motion for sum-
mary disposition, that a party is enti-
tled to judgment as a matter of law, 
granting, denying, suspending, or re-
voking the registration of an applicant 

or registrant, or dismissing the notice 
issued in accordance with paragraph (a) 
of this section, and such order shall be 
made in accordance with the standards 
set forth in paragraphs (e) and (f) of 
this section; or 

(2) Notifying the parties of a time 
and place of hearing. At such hearing, 
the parties shall be limited to presen-
tation of witnesses and documents list-
ed in previous filings except, for good 
cause shown, the parties may request 
that the witness and document lists be 
supplemented for purposes of rebuttal. 
Such oral hearing shall be conducted in 
accordance with §§ 10.61–10.81 and 10.83 
of this chapter. The Administrative 
Law Judge shall file an initial decision 
after completion of the oral hearing in 
accordance with the standards set 
forth in paragraphs (e) and (f) of this 
section. 

(3) Upon notice that the Administra-
tive Law Judge has concluded that an 
oral presentation is appropriate, the 
parties may elect to participate by 
telephone in accordance with the terms 
set forth in § 12.209(b) of this chapter. 
To effect such an election, the party 
shall file a notice with the Proceedings 
Clerk and serve a copy on all opposing 
parties within fifteen days of the date 
the Administrative Law Judge’s notice 
is served. The filing of an election to 
participate by telephone will be 
deemed a waiver of the party’s right to 
a full oral hearing on the parties’ ma-
terial disputes of fact. The Administra-
tive Law Judge shall schedule a tele-
phonic hearing only if all parties to the 
proceeding elect such a procedure. The 
Administrative Law Judge shall con-
duct such a hearing in accordance with 
§ 12.209(b) of this chapter. Following the 
hearing, the Administrative Law Judge 
shall issue a written decision in accord-
ance with the standards set forth in 
paragraphs (e) and (f) of this section. 

(e) Determination by Administrative 
Law Judge—Standards of Proof. The Ad-
ministrative Law Judge’s written de-
termination shall specifically consider 
whether the Division of Enforcement 
has shown by a preponderance of the 
evidence that the applicant or reg-
istrant is subject to the statutory dis-
qualification set forth in the notice 
issued by the Commission and, where 
appropriate: 
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(1) In actions involving statutory dis-
qualifications set forth in section 8a(2) 
of the Act, whether the applicant or 
registrant has made a clear and con-
vincing showing that full, conditioned 
or restricted registration would not 
pose a substantial risk to the public de-
spite the existence of the statutory dis-
qualification; or 

(2) In actions involving statutory dis-
qualifications set forth in sections 8a(3) 
or 8a(4) of the Act, whether the appli-
cant or registrant has shown by a pre-
ponderance of the evidence that full, 
conditioned or restricted registration 
would not pose a substantial risk to 
the public despite the existence of the 
statutory disqualification. 

(f) Determination of Administrative Law 
Judge—Findings. In making his written 
determination, the Administrative Law 
Judge shall set forth the facts material 
to his conclusion and provide an expla-
nation of his decision in light of the 
statutory disqualification set forth in 
the notice and, where appropriate, his 
findings regarding: 

(1) Evidence mitigating the serious-
ness of the wrongdoing underlying the 
applicant’s or registrant’s statutory 
disqualification; 

(2) Evidence that the applicant or 
registrant has undergone rehabilita-
tion since the time of the wrongdoing 
underlying the statutory disqualifica-
tion; and 

(3) If the person is an associated per-
son, a floor broker or a floor trader or 
an applicant for registration in any of 
those capacities, evidence that the ap-
plicant’s or registrant’s registration on 
a conditioned or restricted basis would 
be subject to supervisory controls like-
ly both to detect future wrongdoing by 
the applicant or registrant and protect 
the public from any harm arising from 
future wrongdoing by the applicant or 
registrant. Any decision providing for a 
conditioned or restricted registration 
shall take into consideration the appli-
cant’s or registrant’s statutory dis-
qualification and the time period re-
maining on such statutory disqualifica-
tion, and shall fix a time period after 
which the registrant and his or her 
sponsor, supervising employer or floor 
broker, or supervising registrant, prin-
cipal, contract market, or swap execu-
tion facility may petition to lift or 

modify the conditions or restrictions in 
accordance with § 3.64. 

(g) Default. The procedures for ob-
taining a default order and the setting 
aside of a default order in a proceeding 
instituted under this section shall fol-
low the procedures set forth in §§ 10.93 
and 10.94 of this chapter. 

(h) Settlements—(1) When offers may be 
made. Parties may, at any time during 
the course of the proceeding, propose 
offers of settlement. All offers of set-
tlement shall be in writing. 

(2) Content of offer. Each offer of set-
tlement made by a respondent shall: 

(i) Acknowledge service of the notice; 
(ii) Admit the jurisdiction of the 

Commission with respect to the mat-
ters set forth in the notice; 

(iii) Include a waiver of: 
(A) A hearing, 
(B) All post-hearing procedures, 
(C) Judicial review, and 
(D) Any objection to the staff’s par-

ticipation in the Commission’s consid-
eration of the offer; 

(iv) Stipulate the record basis on 
which an order may be entered, which 
may consist solely of the notice and 
any findings contained in the offer of 
settlement; and 

(v) Consent to the entry of an order 
reflecting the terms of settlement 
agreed upon, including, where appro-
priate: 

(A) Findings that the respondent is 
subject to statutory disqualification 
under sections 8a(2), 8a(3), or 8a(4) of 
the Act, and 

(B) The revocation, suspension, de-
nial or granting of full registration or 
imposition of conditioned or restricted 
registration. 

(3) Submission of offer. Offers of settle-
ment made by a respondent shall be 
submitted in writing to the Division of 
Enforcement, which shall present them 
to the Commission with the Division’s 
recommendation. The respondent will 
be informed if the recommendation 
will be unfavorable, in which event the 
offer shall not be presented to the Com-
mission unless the respondent so re-
quests. Any offer of settlement not pre-
sented to the Commission shall be null 
and void with respect to any acknowl-
edgment, admission, waiver, stipula-
tion or consent contained in the offer 
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and shall not be used in any manner in 
the proceeding by any party thereto. 

(4) Acceptance of offer. The offer of 
settlement will only be deemed accept-
ed upon issuance by the Commission of 
an opinion and order based on the offer. 
Upon issuance of the opinion and order, 
the proceeding shall be terminated as 
to the respondent involved and so 
noted on the docket by the Proceedings 
Clerk. 

(5) Rejection of offer. When an offer of 
settlement is rejected, the party mak-
ing the offer shall be notified by the 
Division of Enforcement and the offer 
of settlement shall be deemed with-
drawn. A rejected offer of settlement 
and any documents relating thereto 
shall not constitute a part of the 
record in the proceeding; and the offer 
will be null and void with respect to 
any acknowledgment, admission, waiv-
er, stipulation or consent contained in 
the offer and shall not be used in any 
manner in the proceeding by any party 
thereto. 

(i) Effect of the Administrative Law 
Judge’s Determination. The Administra-
tive Law Judge’s written determina-
tion shall become the final decision of 
the Commission thirty days following 
the date the Proceedings Clerk serves 
the determination on the parties un-
less: 

(1) One or more of the parties files 
and serves a timely notice of appeal in 
accordance with § 10.102 of this chapter; 
or 

(2) The Commission issues an order 
staying the effective date of the deter-
mination and notifying the parties of 
its intention to undertake sua sponte 
review in accordance with § 10.105 of 
this chapter. 

(j) Appeal. Following the filing of a 
notice of appeal, the rules of appellate 
procedure set forth in §§ 10.102, 10.103, 
10.104, 10.106, 10.107 and 10.109 of this 
chapter shall apply to any proceeding 
brought under this section. 

(k) With the exception of §§ 10.2 
through 10.5, 10.7 through 10.12(a) (1), 
10.12(a) (3) through 10.12(g), 10.26(a)–(d), 
10.34, 10.43, 10.44 and 10.84 of this chap-
ter, or unless otherwise provided in 
§§ 3.50 through 3.64 of this part, the pro-
visions of the Commission’s Rules of 
Practice in part 10 of this chapter shall 
not apply in any proceeding brought 

under this part to deny, suspend, re-
voke, restrict or condition registration 
pursuant to sections 8a(2), 8a(3) or 8a(4) 
of the Commodity Exchange Act. 

(l) The failure of any sponsor, super-
vising employer or floor broker, or su-
pervising registrant, principal, con-
tract market, or swap execution facil-
ity to fulfill its obligations with re-
spect to supervision or monitoring of a 
conditioned or restricted registrant as 
agreed to in the Supplemental Sponsor 
Certification Statement shall be 
deemed a violation of this rule under 
the Act. 

[57 FR 23152, June 2, 1992, as amended at 58 
FR 19596, Apr. 15, 1993; 60 FR 54801, Oct. 26, 
1995; 75 FR 55428, Sept. 10, 2010; 77 FR 51908, 
Aug. 28, 2012] 

§ 3.61 Extensions of time for pro-
ceedings brought under § 3.55, 
§ 3.56, and § 3.60 of this part. 

(a) In general. Except as otherwise 
provided by law or by these rules, for 
good cause shown, the Commission or 
an Administrative Law Judge before 
whom a proceeding brought under 
§ 3.55, § 3.56 or § 3.60 is then pending, on 
their own motion or the motion of a 
party, may at any time extend or 
shorten the time limit prescribed by 
those rules for filing any document. In 
any instance in which a time limit is 
not prescribed for an action to be 
taken concerning any matter, the Com-
mission or the Administrative Law 
Judge may set a time limit for that ac-
tion. 

(b) Motions for extension of time. Ab-
sent extraordinary circumstances, in 
any instance in which a time limit that 
has been prescribed for an action to be 
taken concerning any matter exceeds 
seven days from the date of the order 
establishing the time limit, requests 
for extension of time shall be filed at 
least five (5) days prior to the expira-
tion of the time limit and shall explain 
why an extension of time is necessary. 

[57 FR 23154, June 2, 1992, as amended at 58 
FR 19597, Apr. 15, 1993] 
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§ 3.62 [Reserved] 

§ 3.63 Service of order issued by an 
Administrative Law Judge or the 
Commission. 

A copy of any order issued pursuant 
to § 3.60 of this part shall be served 
promptly upon the applicant or reg-
istrant, the Division of Swap Dealer 
and Intermediary Oversight, the Divi-
sion of Enforcement, the National Fu-
tures Association, and any contract 
markets where the applicant or reg-
istrant is a member or has trading 
privileges in accordance with the pro-
visions of § 3.50(a) of this part. 

[57 FR 23154, June 2, 1992, as amended at 67 
FR 62351, Oct. 7, 2002; 78 FR 22419, Apr. 16, 
2013] 

§ 3.64 Procedure to lift or modify con-
ditions or restrictions. 

(a) Petition. The registrant and his 
sponsor or supervising floor broker 
may file a petition with the Pro-
ceedings Clerk and serve a copy of the 
petition on the Division of Enforce-
ment to lift or modify conditions or re-
strictions on the registrant’s registra-
tion. 

(1) The petition may be filed after the 
period specified in the order imposing 
the conditioned or restricted registra-
tion. 

(2) In the petition, the registrant and 
his or her sponsor, supervising em-
ployer or floor broker, or supervising 
registrant, principal, contract market, 
or swap execution facility shall be lim-
ited to a showing, by affidavit, that the 
conditions or restrictions have been 
satisfied pursuant to the order which 
imposed them. The affidavit must be 
sworn to by a person with actual 
knowledge of the registrant’s activities 
on behalf of the sponsor, supervising 
employer or floor broker, or super-
vising registrant, principal, contract 
market or swap execution facility. 

(b) Response. (1) Within thirty days of 
receipt of the petition, pursuant to 
paragraph (a) of this section, the Divi-
sion of Enforcement shall file a re-
sponse with the Proceedings Clerk. The 
response must include a recommenda-
tion by the Division of Enforcement as 
to whether to continue the conditions 
or restrictions, modify the conditions 

or restrictions, or to allow for a full 
registration. 

(2) If the Division of Enforcement 
agrees with the petitioner’s request to 
lift or modify conditions or restrictions 
on the petitioner’s registration, it shall 
so recommend to the Commission. 
Such recommendation will only be 
deemed accepted upon issuance by the 
Commission of an order lifting or 
modifying conditions or restrictions on 
the petitioner’s registration. Such 
order shall be so noted on the docket 
by the Proceedings Clerk. 

(c) Oral presentation. If the Division 
of Enforcement requests a continu-
ation, or a modification other than in 
accordance with the terms of the peti-
tion, of the restrictions or conditions 
on the registration, the Administrative 
Law Judge shall, within thirty days of 
the date that the response is filed pur-
suant to paragraph (b) of this section, 
determine whether an oral presen-
tation is appropriate to the reliable 
resolution of the registrant’s petition. 

(1) If the Administrative Law Judge 
determines that an oral presentation is 
appropriate, he shall notify the parties 
of his determination and shall schedule 
and conduct an oral hearing in accord-
ance with §§ 10.61 through 10.81 of this 
chapter. Following the hearing, the Ad-
ministrative Law Judge shall issue a 
written decision or an order. 

(2) If the Administrative Law Judge 
concludes that an oral presentation is 
unnecessary, he shall notify the parties 
and issue a written decision or an 
order. 

(d) Effect of the Administrative Law 
Judge’s determination. The Administra-
tive Law Judge’s written determina-
tion shall become the final decision of 
the Commission thirty days following 
the date the Proceedings Clerk serves 
the determination on the registrant, 
the registrant’s sponsor, supervising 
employer or floor broker, or super-
vising registrant, principal or contract 
market, and the Division of Enforce-
ment unless one or more of the parties 
files a timely notice of appeal in ac-
cordance with § 10.102 of this chapter. 

(e) Appeal. Following the filing of a 
notice of appeal, the rules of appellate 
procedure set forth in §§ 10.102, 10.103, 
10.104, 10.106, 10.107 and 10.109 of this 
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chapter shall apply to any proceeding 
brought under this section. 

[57 FR 23154, June 2, 1992, as amended at 58 
FR 19597, Apr. 15, 1993; 60 FR 54801, Oct. 26, 
1995; 77 FR 51909, Aug. 28, 2012] 

Subpart D—Notice Under Section 
4k(5) of the Act 

§ 3.70 Notification of certain informa-
tion regarding associated persons. 

(a) Notice. A registrant must notify 
the Commission under section 4k(5) of 
the Act of any facts regarding an asso-
ciated person of the registrant or an 
applicant for registration as an associ-
ated person whom it has sponsored pur-
suant to the provisions of § 3.12 of this 
part or whom it intends to hire or oth-
erwise employ as an associated person 
which are set forth as statutory dis-
qualifications in section 8a(2) of the 
Act within ten business days of the 
date upon which the registrant first 
knows or should have known such 
facts. Notice to the Commission shall 
be sufficient if the registrant gives no-
tice to the Director of the Division of 
Swap Dealer and Intermediary Over-
sight or the Director’s designee by tele-
phone and confirms such notice in 
writing by certified or registered mail 
or equivalent means to the Commission 
at its Washington, DC office (Attn: 
Deputy Director, Registration and 
Compliance Branch, Division of Swap 
Dealer and Intermediary Oversight, 
Commodity Futures Trading Commis-
sion, Three Lafayette Centre, 1155 21st 
Street, NW., Washington, DC 20581). 

(b) Unlawful to act as an associated 
person. Upon the earlier of notification 
to the Commission by the registrant 
pursuant to paragraph (a) of this sec-
tion, or actual receipt of notice to the 
registrant pursuant to § 3.50(b)(1) of 
this part, that an associated person of 
the registrant or an applicant for reg-
istration as an associated person may 
be subject to a statutory disqualifica-
tion as set forth in section 8a(2) of the 
Act, it shall be unlawful for the reg-
istrant to permit such person to act in 
the capacity of an associated person of 
the registrant until the Commission 
determines that such person should 
nonetheless be registered. 

(c) Proceedings under subpart C. Upon 
notification to the Commission by the 

registrant under paragraph (a) of this 
section, the Commission may promptly 
issue notice under § 3.55 or § 3.60 of this 
part, as appropriate, to suspend and re-
voke the registration of the associated 
person of the registrant or to deny the 
registration of the applicant for reg-
istration as an associated person of the 
registrant. 

[49 FR 8223, Mar. 5, 1984, as amended at 57 FR 
23155, June 2, 1992; 60 FR 49334, Sept. 25, 1995; 
67 FR 62351, 62352, Oct. 7, 2002; 78 FR 22419, 
Apr. 16, 2013] 

Subpart E—Delegation and 
Reservation of Authority 

§ 3.75 Delegation and reservation of 
authority. 

(a) The Commission hereby dele-
gates, until such time as it orders oth-
erwise, to the Director of the Division 
of Swap Dealer and Intermediary Over-
sight or his or her designee the author-
ity to grant or deny requests filed pur-
suant to § 3.12(g). The Director of the 
Division of Swap Dealer and Inter-
mediary Oversight may submit to the 
Commission for its consideration any 
matter which has been delegated to 
him pursuant to § 3.12(g). The Commis-
sion hereby delegates, until such time 
as it orders otherwise, the authority to 
perform all functions specified in sub-
parts B through D of this part to the 
persons authorized to perform them 
thereunder. 

(b) Nothing in this subpart shall pre-
vent the Commission from exercising 
the authority delegated therein. 

(c) The Commission reserves to itself 
the decision in any case to proceed by 
order, upon notice and hearing, to 
deny, suspend, condition or restrict the 
registration of any person pursuant to 
sections 8a(2), 8a(3) and 8a(4) of the 
Act. 

(d) Nothing in this part shall affect 
the authority of the Commission to in-
stitute a proceeding pursuant to sec-
tion 6(c) of the Act. 

(e) The Commission may, by order of 
delegation, authorize a futures associa-
tion registered pursuant to section 17 
of the Act to perform all or any portion 
of the registration functions under sub-
parts B through D in accordance with 
rules or procedures adopted by such fu-
tures association and submitted to the 

VerDate Sep<11>2014 19:00 May 10, 2017 Jkt 241057 PO 00000 Frm 00227 Fmt 8010 Sfmt 8010 Q:\17\17V1.TXT 31lp
ow

el
l o

n 
D

S
K

54
D

X
V

N
1O

F
R

 w
ith

 $
$_

JO
B



218 

17 CFR Ch. I (4–1–17 Edition) Pt. 3, App. A 

Commission pursuant to section 17(j) of 
the Act and subject to the applicable 
provisions of the Act. 

[49 FR 8224, Mar. 5, 1984, as amended at 57 FR 
23155, June 2, 1992; 59 FR 5315, Feb. 4, 1994; 77 
FR 51909, Aug. 28, 2012] 

APPENDIX A TO PART 3—INTERPRETA-
TIVE STATEMENT WITH RESPECT TO 
SECTION 8a(2)(C) AND (E) AND SEC-
TION 8a(3)(J) AND (M) OF THE COM-
MODITY EXCHANGE ACT 

Section 8a(2) (C) and (E) 

The provisions of sections 8a(2)–8a(4) of the 
Commodity Exchange Act (‘‘Act’’) establish 
a system of statutory disqualifications pur-
suant to which the Commission may find an 
applicant or registrant unfit for registration 
and vest the Commission with wide discre-
tion to deny, condition, suspend, restrict or 
revoke the registration of any person subject 
to one or more of the disqualifications set 
forth therein. The Commission recognizes 
that the full exercise of its authority under 
these provisions of the Act may have unin-
tended results. In particular, the exercise of 
such authority may, in certain cases, impede 
the efficient enforcement of the Act and the 
various federal and state securities acts. 

At this time, the Commission cannot an-
ticipate all of the circumstances under 
which it may elect not to exercise its au-
thority under sections 8a(2)–8a(4). Until the 
Commission has gained experience with 
these provisions of the Act, such determina-
tions generally must be made on a case-by- 
case basis. Nonetheless, the Commission has 
identified two paragraphs of section 8a(2) of 
the Act which it has determined to interpret 
more narrowly than required. 

Section 8a(2)(C). Section 8a(2) of the Act au-
thorizes the Commission to deny, condition, 
suspend or restrict the registration of any 
person ‘‘upon notice, but without a hearing’’ 
and to revoke the registration of any person 
‘‘with such hearing as may be appropriate,’’ 
if such person is subject to one or more of 
the disqualifications described in paragraphs 
(A)–(H). Section 8a(2)(C) authorizes the Com-
mission to affect the registration of any per-
son: 

‘‘if such person is permanently or tempo-
rarily enjoined by order, judgment, or decree 
of any court of competent jurisdiction * * * 
, including an order entered pursuant to an 
agreement of settlement to which the Com-
mission or any Federal or State agency or 
other governmental body is a party, from (i) 
acting as a futures commission merchant, in-
troducing broker, floor broker, floor trader, 
commodity trading advisor, commodity pool 
operator, associated person of any registrant 
under the Act, securities broker, securities 
dealer, municipal securities broker, munic-

ipal securities dealer, transfer agent, clear-
ing agency, securities information processor, 
investment advisor, investment company, or 
affiliated person or employee of any of the 
foregoing or (ii) engaging in or continuing 
any activity involving any transaction in or 
advice concerning contracts of sale of a com-
modity for future delivery, concerning mat-
ters subject to Commission regulation under 
section 4c or 19 of the Act, or concerning se-
curities;’’ 

The Commission believes that a person en-
joined from acting in a certain capacity as 
described in section 8a(2)(C)(i), even if the 
order of injunction is entered into pursuant 
to an agreement of settlement, similarly 
should be prohibited from acting in any 
other capacity which requires registration 
with the Commission. Therefore, the Com-
mission does not intend to limit its author-
ity under section 8a(2)(C)(i) of the Act. 

However, the Commission is also aware 
that it has often initiated proceedings in 
which the sole relief sought was an injunc-
tion from engaging in certain conduct. In 
such circumstances, the Commission has ac-
cepted offers of settlement which provide 
that the findings set forth in the settlement 
will not form the sole basis for the denial, 
suspension or revocation of such person’s 
registration with the Commission. The Com-
mission does not wish to impede the resolu-
tion by negotiated settlement of such pro-
ceedings. Therefore, the Commission has de-
termined that it will not exercise its author-
ity under section 8a(2)(C)(ii) of the Act with 
respect to any person temporarily or perma-
nently enjoined by agreement of settlement 
from engaging in any conduct described in 
that paragraph, if the agreement of settle-
ment clearly restricts the use of such order 
of injunction or any findings set forth there-
in in subsequent or collateral proceedings. 

Thus, a provision in the agreement of set-
tlement to the effect, inter alia, that the 
findings set forth in the agreement will not 
form the sole basis upon which the registra-
tion of such person may be affected will pre-
clude a collateral proceeding under section 
8a(2)(C)(ii) where the sole basis for such pro-
ceeding is the agreement of settlement. Un-
less otherwise precluded in the agreement of 
settlement, however, the person will be col-
laterally estopped from denying the findings 
set forth therein, whether or not admitted, 
in any other subsequent or collateral pro-
ceeding and such findings may, in conjunc-
tion with the findings in such subsequent or 
collateral proceeding, form a basis for affect-
ing the registration of that person or impos-
ing such other sanctions as may be deemed 
appropriate. 

Section 8a(2)(E) of the Act authorizes the 
Commission to affect the registration of any 
person: 
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*Specifically, section 2(a)(1)(A)(iii) of the 
Act provides in part, that the ‘‘act, omission 
or failure of any official, agent, or other per-
son acting for any individual, association, 
partnership, corporation, or trust within the 
scope of his employment or office shall be 
deemed the act, omission, or failure of such 
individual, association, partnership, corpora-
tion, or trust as well as of such official, 
agent, or other person.’’ 7 U.S.C. 4 (1982). 

If such person, within ten years preceding 
the filing of the application or at any time 
thereafter, has been found in a proceeding 
brought by the Commission or any Federal 
or State agency or other governmental body, 
or by agreement of settlement to which the 
Commission or any Federal or State agency 
or other governmental body is a party, (i) to 
have violated any provision of this Act, [the 
securities acts], chapter 96 of title 18 of the 
United States Code, or any similar statute of 
a State or foreign jurisdiction, or any rule, 
regulation, or order under any such statutes, 
or the rules of the Municipal Securities 
Rulemaking Board where such violation in-
volves embezzlement, theft, extortion, fraud, 
fraudulent conversion, misappropriation of 
funds, securities or property, forgery, coun-
terfeiting, false pretenses, bribery, or gam-
bling, or (ii) to have willfully aided, abetted, 
counseled, commanded, induced, or procured 
such violation by any other person; 

As in section 8a(2)(C)(ii), the Commission 
will not exercise its authority under section 
8a(2)(E) of the Act with respect to any person 
subject to a statutory disqualification there-
under, if the findings are part of an agree-
ment of settlement which clearly restricts 
the use of such findings by inclusion of a pro-
vision to the effect, inter alia, that the find-
ings set forth in the agreement will not form 
the sole basis upon which the registration of 
such person may be affected. 

Section 2(a)(1)(A) of the Act, inter alia, 
codifies the legal concept of respondant supe-
rior by providing that a futures commission 
merchant, introducing broker, commodity 
trading advisor, commodity pool operator or 
leverage transaction merchant may be held 
liable for the conduct of an associated person 
sponsored by such registrant. * Thus, find-
ings of the type described in paragraph (E) 
may be entered against a registrant solely 
because such registrant is responsible, under 
section 2(a)(1)(A) of the Act, for the conduct 
of its associated persons. As prescribed in 
§ 3.57 of the Commission’s regulations, how-
ever, the Commission will not exercise its 
authority under section 8a(2)(E) to affect the 
registration of such registrant, if respondant 
superior is the sole basis for finding that the 
registrant is subject to a statutory disquali-
fication. 

The Commission notes that section 8a(3)(C) 
and 8a(4) authorize the Commission to affect 

the registration of a person if it is found, 
after notice and opportunity for a hearing, 
that such person ‘‘failed reasonably to super-
vise another person, who is subject to such 
person’s supervision, with a view to pre-
venting violations of this Act or [the securi-
ties acts], or of any of the rules, regulation 
or orders thereunder, and the person subject 
to supervision committed such a violation 
* * *’’ In this connection, the Commission 
believes that any proceeding to affect the 
registration of a registrant against which 
findings have been made solely pursuant to 
section 2(a)(1)(A) of the Act is more appro-
priately initiated under the provisions of 
section 8a(3)(C) and 8a(4). 

Section 8a(2)(E) may also be interpreted to 
authorize the Commission to affect the reg-
istration of any person if the findings de-
scribed therein are made in a proceeding ini-
tiated by a private party either in a court of 
law or in a reparations proceeding under sec-
tion 14 of the Act. At the present time, how-
ever, the Commission does not intend to ex-
ercise its authority under section 8a(2)(E) on 
the basis of such findings. The Commission 
believes that such proceedings are intended 
primarily to provide restitution to the cus-
tomer and are not intended to be punitive in 
nature. Therefore, it may not be appropriate 
to use findings in such proceedings to affect 
the registration of any person under section 
8a(2)(E). 

At the same time, however, such findings 
may form the basis of a proceeding against a 
person under the provisions of section 
8a(3)(M) and 8a(4), which authorize the Com-
mission, after notice and opportunity for a 
hearing, to deny, condition, suspend, restrict 
or revoke the registration of any person if 
‘‘there is other good cause.’’ Similarly, such 
findings may form the basis for a proceeding 
against a registrant under sections 8a(3)(C) 
and 8a(4) for the failure of such registrant 
‘‘reasonably to supervise another person, 
who is subject to such person’s supervision, 
with a view to preventing violations of this 
Act * * * or of any of the rules, regulations 
or orders thereunder * * *’’ Moreover, be-
cause the Commission views actions by pri-
vate parties as an important adjunct to the 
Commission’s own enforcement proceedings, 
the Commission intends to monitor carefully 
decisions in such proceedings and may 
amend this interpretation if deemed appro-
priate. 

Section 8a(3) (J) and (M) 

Section 8a(3) authorizes the Commission to 
refuse to register an applicant for registra-
tion if, after notice and opportunity for a 
hearing, the applicant is found subject to one 
or more of the disqualifications described in 
paragraphs (A)–(M). Section 8a(4) authorizes 
the Commission, after notice and oppor-
tunity for a hearing, to condition, suspend, 
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restrict, or revoke the registration of any 
person subject to a disqualification under 
section 8a(3). 

Section 8a(3)(J) authorizes the Commission 
to affect the registration of any person if: 

If such person is subject to an outstanding 
order denying, suspending, or expelling such 
person from membership in a contract mar-
ket, a registered futures association, any 
other self-regulatory organization or any 
foreign regulatory body that the Commission 
recognizes as having a comparable regu-
latory program, or barring or suspending 
such person from being associated with any 
member or members of such contract mar-
ket, association, self-regulatory organiza-
tion, or foreign regulatory body. 

The Commission interprets the term ‘‘self- 
regulatory organization’’ to include, in addi-
tion to a contract market and a registered 
futures association, any self-regulatory orga-
nization as defined in section 3(a)(26) of the 
Securities Exchange Act of 1934. Thus, a self- 
regulatory organization includes any na-
tional securities exchange, any registered se-
curities association, any registered clearing 
agency and the Municipal Securities Rule-
making Board. 

Section 8a(3)(M). Section 8a(3)(M) author-
izes the Commission to affect the registra-
tion of any person if ‘‘there is other good 
cause’’. Specifically, the Commission inter-
prets paragraph (M) to authorize the Com-
mission to refuse to register such person in 
any new capacity, if such person, or any 
principal of such person, is the subject of an 
administrative proceeding brought by the 
Commission to revoke the existing registra-
tion of such person in any other capacity, 
pending a final decision in such administra-
tive proceeding. The Commission believes it 
would be inconsistent to register a person in 
a new capacity, thereby determining that 
such person is qualified to be registered, 
while simultaneously seeking to revoke such 
person’s registration in a different capacity 
because such person’s conduct disqualifies 
him from registration. 

Similarly, the Commission interprets para-
graph (M) to authorize the Commission to 
refuse to register, register conditionally or 
otherwise affect the registration of any per-
son if such person has consented, in connec-
tion with an agreement of settlement with a 
contract market, a registered futures asso-
ciation, or any other self-regulatory organi-
zation, to comply with an undertaking to 
withdraw all forms of existing or pending 
registration and/or not to apply for registra-
tion with the National Futures Association 
or the Commission in any capacity. Such 
person’s effort to violate his or her prior un-
dertaking to withdraw from and/or not to 
apply for registration shall be considered to 
constitute ‘‘other good cause’’ under para-
graph (M). The Commission believes that al-

lowing such a person to be registered would 
be inappropriate and inconsistent with the 
intention of parties to the prior settlement 
agreement. The failure to withdraw or the 
attempt to register in the face of such an un-
dertaking would indicate the lack of fair and 
honest dealing which the Commission be-
lieves constitutes ‘‘other good cause’’ for de-
nying, revoking or conditioning registration 
under the Act. The Commission also believes 
that allowing registration in such a situa-
tion would be inconsistent with both Section 
8a(2)(A), which authorizes the Commission to 
refuse to register, to register conditionally, 
or to revoke, suspend or place restrictions 
upon the registration of any person if such 
person’s prior registration has been sus-
pended (and the period of such suspension 
has not expired) or has been revoked, and 
Section 8a(3)(J), which authorizes the Com-
mission to refuse to register or to register 
conditionally any person if he or she is sub-
ject to an outstanding order denying, sus-
pending, or expelling such person from mem-
bership in a contract market, a registered fu-
tures association, or any other self-regu-
latory organization. 

Good cause to affect a person’s registration 
also exists: (1) If the operations of such per-
son disrupt or would tend to disrupt orderly 
market conditions, or cause or would tend to 
cause sudden or unreasonable fluctuations or 
unwarranted changes in the price of com-
modities or contracts for future delivery of 
commodities or commodity options; (2) if 
such person has used or is using in its name 
a term such as ‘‘board of trade’’, ‘‘clearing 
corporation’’ or ‘‘exchange’’ in a misleading 
context, or uses any terms in its representa-
tions to the public which may indicate that 
the person is a contract market or a member 
of a contract market when such is not the 
case, or has used or is using a misleading 
name which would tend to suggest to the 
public that the person is affiliated with an-
other person when that is not the case or 
that the person is engaged in a commodity- 
related business when the person is not in 
fact substantially so engaged, or has failed 
to disclose to the public an agency relation-
ship with another person when such failure 
could mislead the public; (3) if such person is 
subject to an outstanding order denying, sus-
pending or revoking the license of such per-
son by a licensing authority, such as a state 
real estate or insurance commission; and (4) 
if such person has failed to answer the in-
quiries or requests for further information 
concerning an application for registration 
filed with the Commission. 

This listing, of course, is not exclusive. In 
general, the Commission interprets para-
graph (M) to authorize the Commission to af-
fect the registration of any person if, as a re-
sult of any act or pattern of conduct attrib-
utable to such person, although never the 
subject of formal action or proceeding before 
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1 7 U.S.C. 12a(2) and (3) (1994). The letter is 
intended to supplement, not to supersede, 
other guidance provided in the past to NFA. 
In this regard, the NFA should continue to 
follow other guidance provided by the Com-
mission or its staff. 

2 Commission rules referred to herein are 
found at 17 CFR Ch. I. 

3 Rule 1.63(c) provides that a person is ineli-
gible from serving on an SRO’s disciplinary 
committees, arbitration panels, oversight 
panels or governing board if, as provided in 
Rule 1.63(b), the person, inter alia: (1) within 
the past three years has been found by a 
final decision of an SRO, an administrative 
law judge, a court of competent jurisdiction 
or the Commission to have committed a dis-
ciplinary offense; or (2) within the past three 
years has entered into a settlement agree-
ment in which any of the findings or, in the 
absence of such findings, any of the acts 
charged included a disciplinary offense. 

Rule 1.63(a)(6) provides that a ‘‘disciplinary 
offense’’ includes: (i) any violation of the 
rules of an SRO except those rules related to 
(A) decorum or attire, (B) financial require-
ments, or (C) reporting or record-keeping un-
less resulting in fines aggregating more than 
$5,000 within any calendar year; (ii) any rule 
violation described in subparagraphs (A) 
through (C) above that involves fraud, deceit 
or conversion or results in a suspension or 
expulsion; (iii) any violation of the Act or 
the regulations promulgated thereunder; or 
(iv) any failure to exercise supervisory re-
sponsibility with respect to an act described 
in paragraphs (i) through (iii) above when 
such failure is itself a violation of either the 
rules of an SRO, the Act or the regulations 
promulgated thereunder. 

either a court or governmental agency, such 
person’s potential disregard of or inability to 
comply with the requirements of the Act or 
the rules, regulations or order thereunder, or 
such person’s moral turpitude, or lack of 
honesty or financial responsibility is dem-
onstrated to the Commission. 

Any inability to deal fairly with the public 
and consistent with just and equitable prin-
ciples of trade may render an applicant or 
registrant unfit for registration, given the 
high ethical standards which must prevail in 
the industry. 

The Commission has further addressed 
‘‘other good cause’’ under Section 8a(3)(M) of 
the Act in issuing guidance letters on assess-
ing the fitness of floor brokers, floor traders 
or applicants in either category: 

[First guidance letter] 

December 4, 1997 

Robert K. Wilmouth, President, National Fu-
tures Association, 200 West Madison 
Street, Chicago, IL 60606–3447 

Re: Adverse Registration Actions with Re-
spect to Floor Brokers, Floor Traders 
and Applicants for Registration in Either 
Category 

Dear Mr. Wilmouth: As you know, the 
Commission on June 26, 1997, approved for 
publication in the FEDERAL REGISTER a No-
tice and Order concerning adverse registra-
tion actions by the National Futures Asso-
ciation (‘‘NFA’’) with respect to registered 
floor brokers (‘‘FBs’’), registered floor trad-
ers (‘‘FTs’’) and applicants for registration 
in either category. 62 Fed. Reg. 36050 (July 3, 
1997). The Notice and Order authorized NFA 
to grant or to maintain, either with or with-
out conditions or restrictions, FB or FT reg-
istration where NFA previously would have 
forwarded the case to the Commission for re-
view of disciplinary history. The Commis-
sion has worked with its staff to determine 
which of the pending matters could effi-
ciently be returned to NFA for handling, and 
such matters have been forwarded to NFA. 
The Commission will continue to accept or 
to act upon requests for exemption, and the 
Commission staff will consider requests for 
‘‘no-action’’ opinions with respect to applica-
ble registration requirements. 

By this correspondence, the Commission is 
issuing guidance that provides NFA further 
direction on how it expects NFA to exercise 
its delegated power, based upon the experi-
ence of the Commission and the staff with 
the registration review process during the 
past three years. This guidance will help en-
sure that NFA exercises its delegated power 
in a manner consistent with Commission 
precedent. 

In exercising its delegated authority, NFA, 
of course, needs to apply all of the provisions 
of Sections 8a(2) and (3) of the Commodity 

Exchange Act (‘‘Act’’). 1 In that regard, NFA 
should consider the matters in which the 
Commission has taken action in the past and 
endeavor to seek similar registration restric-
tions, conditions, suspensions, denials, or 
revocations under similar circumstances. 

One of the areas in which NFA appears to 
have had the most uncertainty is with re-
gard to previous self-regulatory organization 
(‘‘SRO’’) disciplinary actions. Commission 
Rule 1.63 2 provides clear guidelines for deter-
mining whether a person’s history of ‘‘dis-
ciplinary offenses’’ should preclude service 
on SRO governing boards or committees. 3 In 
determining whether to grant or to main-
tain, either with or without conditions or re-
strictions, FB or FT registration, NFA 
should, as an initial matter, apply the Rule 
1.63(a)(6) criteria to those registered FBs, 
registered FTs and applicants for registra-
tion in either category. However, NFA 
should be acting based upon any such of-
fenses that occurred within the previous five 
years, rather than the three years provided 
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4 Thus, for example, a disciplinary action 
taken by the Chicago Board Options Ex-
change or the National Association of Secu-
rities Dealers, Inc. should be considered in a 
manner similar to a disciplinary action of 
the Chicago Board of Trade or NFA. 

5 In reviewing these matters, the NFA 
should bear in mind recent Commission 
precedent which allows for reliance on set-
tled disciplinary proceedings in some cir-
cumstances. See In the Matter of Michael J. 
Clark, [1996–1998 Transfer Binder] Comm. 
Fut. L. Rep. (CCH) ¶ 27,032 (Apr. 22, 1997) 
(‘‘other good cause’’ under Section 8a(3)(M) 
of the Act exists based upon a pattern of ex-
change disciplinary actions resulting in sig-
nificant sanctions for serious rule viola-
tions—whether settlements or adjudica-
tions), aff’d sub nom., Clark v. Commodity Fu-
tures Trading Commission, No. 97–4228 (2d Cir. 
June 4, 1999) (unpublished). 

for in Rule 1.63(c). NFA should consider dis-
ciplinary actions taken by an SRO as that 
term is defined in Section 3(a)(26) of the Se-
curities Exchange Act of 1934 no differently 
from disciplinary actions taken by an SRO 
in the futures industry as defined in Rule 
1.3(ee). 4 Application of the Rule 1.63 criteria, 
as modified, to these matters will aid NFA in 
making registration determinations that are 
reasonably consonant with Commission 
views. 5 NFA should focus on the nature of 
the underlying conduct rather than the sanc-
tion imposed by an SRO. Thus, if a discipli-
nary action would not come within the cov-
erage of Rule 1.63 but for the imposition of a 
short suspension of trading privileges (such 
as for a matter involving fighting, use of pro-
fane language or minor recordkeeping viola-
tions), NFA could exercise discretion, as has 
the Commission, not to institute a statutory 
disqualification case. On the other hand, 
conduct that falls clearly within the terms 
of Rule 1.63, such as violations of rules in-
volving potential harm to customers of the 
exchange, should not be exempt from review 
simply because the exchange imposed a rel-
atively minor sanction. 

The Commission has treated the registra-
tion process and the SRO disciplinary proc-
ess as separate matters involving separate 
considerations. The fact that the Commis-
sion has not pursued its own enforcement 
case in a particular situation does not nec-
essarily mean that the Commission considers 
the situation to be a minor matter for which 
no registration sanctions are appropriate. 
Further, the Commission believes that it and 
NFA, entities with industry-wide perspective 
and responsibilities, are the appropriate bod-
ies, rather than any individual exchange, to 
decide issues relating to registration status, 
which can affect a person’s ability to func-
tion in the industry well beyond the jurisdic-
tion of a particular exchange. Thus, NFA’s 

role is in no way related to review of ex-
change sanctions for particular conduct, but 
rather it is the entirely separate task of de-
termining whether an FB’s or FT’s conduct 
should impact his or her registration. 

NFA also should look to Commission 
precedent in selecting conditions or restric-
tions to be imposed, such as a dual trading 
ban where a person has been involved in dis-
ciplinary offenses involving customer abuse. 
Where conditions or restrictions are im-
posed, or agreed upon, NFA also should fol-
low Commission precedent, under which such 
conditions or restrictions generally have 
been imposed for a two-year period. 

The Commission has required sponsorship 
for conditioned FBs and FTs when their dis-
ciplinary offenses have involved noncompeti-
tive trading and fraud irrespective of the 
level of sanctions imposed by an SRO. In-
deed, but for a sponsorship requirement 
there would be no one routinely watching 
and responsible for the activities of these 
registrants. Absent sponsorship, such FBs 
and FTs would only be subject to routine 
Commission and exchange surveillance. The 
Commission’s rules are premised upon the 
judgment that requiring FTs and FBs to 
have sponsors to ensure their compliance 
with conditions is both appropriate and use-
ful. See Rule 3.60(b)(2)(i). 

A question has arisen whether, if NFA is 
required to prove up the underlying facts of 
an SRO disciplinary action, the exchanges 
can provide information on exchange dis-
ciplinary proceedings directly to NFA. Al-
though Section 8c(a)(2) of the Act states that 
an exchange shall not disclose the evidence 
for a disciplinary action except to the person 
disciplined and to the Commission, Section 
8a(10) of the Act allows the Commission to 
authorize any person to perform any portion 
of the registration functions under the Act, 
notwithstanding any other provision of law. 
The effective discharge of the delegated reg-
istration function requires NFA to have ac-
cess to the exchange evidence. Thus, the 
Commission believes that Section 8a(10) may 
reasonably be interpreted to allow the dis-
closure of information from exchange dis-
ciplinary proceedings directly to NFA de-
spite the provisions of Section 8c(a)(2). 

Nothing in the Notice and Order affects the 
Commission’s authority to review the grant-
ing of a registration application by NFA in 
the performance of Commission registration 
functions, including review of the sufficiency 
of conditions or restrictions imposed by 
NFA, to review the determination by NFA 
not to take action to affect an existing reg-
istration, or to take its own action to ad-
dress a statutory disqualification. Moreover, 
the Commission Order contemplates that to 
allow for appropriate Commission oversight 
of NFA’s exercise of this delegated author-
ity, NFA will provide for the Commission’s 
review quarterly schedules of all applicants 
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1 Registration Actions by National Futures 
Association With Respect to Floor Brokers, 
Floor Traders and Applicants for Registra-
tion in Either Category, 62 FR 36050 (July 3, 
1997). 

2 See letters submitted by James Bowe, 
former president of the New York Board of 
Trade (‘‘NYBOT’’), dated October 13, 1999, 
Christopher Bowen, general counsel of the 
New York Mercantile Exchange (‘‘NYMEX’’), 
dated October 18, 1999, and the Joint Compli-
ance Committee (‘‘JCC’’), dated February 2, 
2000. The JCC consists of senior compliance 
officials from all domestic futures exchanges 

and the NFA (i.e., the domestic self-regu-
latory organizations (‘‘SROs’’)). In addition, 
staff from the Contract Markets Section of 
the Commission’s Division of Swap Dealer 
and Intermediary Oversight attend the JCC 
meetings as observers. The JCC was estab-
lished to aid in the development of improved 
compliance systems through joint efforts 
and information-sharing among the SROs. 
Commission staff have also discussed this 
issue with SRO staff. 

3 7 U.S.C. 12a(2) and (3) (1994). 
4 In the Matter of Clark, [1996–1998 Transfer 

Binder] Comm. Fut. L. Rep. (CCH) ¶ 27,032 
(Apr. 22, 1997), aff’d sub nom., Clark v. Com-
modity Futures Trading Commission, No. 97– 
4228 (2d Cir. June 4, 1999) (unpublished). 

5 Commission rules referred to in this let-
ter are found at 17 CFR Ch. 1. 

6 Rule 1.63 provides, among other things, 
that a person is ineligible from serving on 
SRO disciplinary committees, arbitration 
panels, oversight panels or governing boards 
if that person, inter alia, entered into a set-
tlement agreement within the past three 
years in which any of the findings or, in the 
absence of such findings, any of the acts 
charged included a disciplinary offense. 

Rule 1.63(a)(6) defines a ‘‘disciplinary of-
fense’’ to include: 

Continued 

cleared for registration and all registrants 
whose registrations are maintained without 
adverse action by NFA’s Registration, Com-
pliance, Legal Committee despite potential 
statutory disqualifications. 

The Commission will continue to monitor 
NFA activities through periodic rule en-
forcement reviews, and NFA remains subject 
to the present requirement that it monitor 
compliance with the conditions and restric-
tions imposed on conditioned and restricted 
registrants. 

Sincerely, 
Jean A. Webb, Secretary of the Commission 
[Second guidance letter] 
April 13, 2000 
Robert K. Wilmouth, President, National Fu-

tures Association, 200 West Madison 
Street, Chicago, IL 60606–3447 

Re: Use of Exchange Disciplinary Actions as 
‘‘Other Good Cause’’ to Affect Floor 
Broker/Floor Trader Registration 

Dear Mr. Wilmouth: 

I. Introduction and Background 

In July 1997, the Commission issued a No-
tice and Order authorizing the National Fu-
tures Association (‘‘NFA’’) to grant or to 
maintain, either with or without conditions 
or restrictions, floor broker (‘‘FB’’) or floor 
trader (‘‘FT’’) registration where NFA pre-
viously would have forwarded the case to the 
Commission for review of disciplinary his-
tory. 1 By letter dated December 4, 1997 
(‘‘Guidance Letter’’), the Commission pro-
vided further direction on how the Commis-
sion expected NFA to exercise its delegated 
power and to ensure that NFA exercised its 
delegated power in a manner consistent with 
Commission precedent. 

The Commission has determined to revise 
the Guidance Letter. Specifically, the Com-
mission is revising the portion of the Guid-
ance Letter that addresses the use of ex-
change disciplinary actions as ‘‘other good 
cause’’ to affect FB and FT registrations. 
The Commission has made this determina-
tion following its own reconsideration of the 
issue and at the urging of industry mem-
bers. 2 

The Guidance Letter pointed out that, in 
exercising its delegated authority, NFA 
must apply all of the provisions of Sections 
8a(2) and (3) of the Commodity Exchange Act 
(‘‘Act’’). 3 In particular, Section 8a(3)(M) of 
the Act authorizes the Commission to refuse 
to register or to register conditionally any 
person if it is found, after opportunity for 
hearing, that there is other good cause for 
statutory disqualification from registration 
beyond the specifically listed grounds in Sec-
tions 8a(2) and 8a(3) of the Act. The Commis-
sion held in In the Matter of Clark that statu-
tory disqualification under the ‘‘other good 
cause’’ provision of Section 8a(3)(M) may 
arise on the basis of, among other things, a 
pattern of exchange disciplinary actions al-
leging serious rule violations that result in 
significant sanctions, and that it is immate-
rial whether the sanctions imposed resulted 
from a fully-adjudicated disciplinary action 
or an action that was taken following a set-
tlement. 4 

The Guidance Letter recommended the ap-
plication of the provisions of Commission 
Rule 1.63 5 as criteria to aid in assessing the 
impact of an FB or FT applicant’s or reg-
istrant’s previous disciplinary history on the 
person’s fitness to be registered, with the ex-
ception that NFA should be acting based on 
disciplinary history from the previous five 
years, rather than the three years provided 
for in Rule 1.63. 6 The Guidance Letter also 
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(i) any violation of the rules of an SRO ex-
cept those rules related to (A) decorum or at-
tire, (B) financial requirements, or (C) re-
porting or record-keeping unless resulting in 
fines aggregating more than $5,000 within 
any calendar year; (ii) any rule violation de-
scribed in subparagraphs (A) through (C) 
above that involves fraud, deceit or conver-
sion or results in a suspension or expulsion; 
(iii) any violation of the Act or the regula-
tions promulgated thereunder; or (iv) any 
failure to exercise supervisory responsibility 
with respect to an act described in para-
graphs (i) through (iii) above when such fail-
ure is itself a violation of either the rules of 
an SRO, the Act or the regulations promul-
gated thereunder. 

7 Clark at 44,929. 

8 The Commission generally looked at a 
five-year period of disciplinary history. On 
occasion, however, the Commission exam-
ined a longer period of an applicant’s or reg-
istrant’s disciplinary history. For example, 
the Commission revoked the registration of 
one FB on the basis of exchange disciplinary 
cases that extended back six years, see Clark, 
2 Comm. Fut. L. Rep. (CCH) ¶ 27,032, and de-
nied an application for registration as an FT 
on the basis of exchange disciplinary cases 
that extended back seven years, see In the 
Matter of Castellano, [1987–1990 Transfer Bind-
er] Comm. Fut. L. Rep. (CCH) ¶ 24,360 (Nov. 
23, 1988), summarily aff’d (May 29, 1990), reh. 
denied [1990–1992 Transfer Binder] Comm. 
Fut. L. Rep. ¶ 24,870 (June 26, 1990), aff’d sub 
nom. Castellano v. CFTC, Docket No. 90–2298 
(7th Cir. Nov. 20, 1991). 

9 Letter dated July 14, 1995, from Mary L. 
Schapiro to R. Patrick Thompson, President, 
New York Mercantile Exchange (unpub-
lished). See also Castellano, supra note 8. 

10 See Rule 1.51(a)(7). 

noted that NFA should consider disciplinary 
actions taken not only by futures industry 
SROs but also those taken by SROs as de-
fined in Section 3(a)(26) of the Securities Ex-
change Act of 1934 (‘‘1934 Act’’), including 
settled disciplinary actions. 

II. REVISED GUIDANCE 

As stated above, the Commission has de-
termined to revise the Guidance Letter. 
From this point forward, NFA should cease 
using Rule 1.63 as the basis to evaluate the 
impact of an FB or FT applicant’s or reg-
istrant’s disciplinary history on his or her 
fitness to be registered. Instead, as Clark 
stated, when reviewing disciplinary history 
to assess the fitness to be registered of an 
FB, FT, or applicant in either category, a 
pattern of exchange disciplinary actions al-
leging serious rule violations that result in 
significant sanctions will trigger the ‘‘other 
good cause’’ provision of Section 8a(3)(M). 
The ‘‘pattern’’ should consist of at least two 
final exchange disciplinary actions, whether 
settled or adjudicated. 

NFA also should consider initiating pro-
ceedings to affect the registration of the FB 
or FT, even if there is only a single exchange 
action against the FB or FT, if the exchange 
action was based on allegations of particu-
larly egregious misconduct or involved nu-
merous instances of misconduct occurring 
over a long period of time. If, however, a pro-
ceeding is initiated based on a single ex-
change action that was disposed of by settle-
ment, NFA may have to prove up the under-
lying misconduct. Furthermore, traditional 
principles of collateral estoppel apply to ad-
judicated actions, whether they are being 
considered individually or as part of a pat-
tern. 7 

As provided by the Guidance Letter, ‘‘ex-
change disciplinary actions’’ would continue 
to include disciplinary actions taken by both 
futures industry SROs and SROs as defined 
in Section 3(a)(26) of the 1934 Exchange Act. 
Furthermore, NFA should review an appli-

cant’s or registrant’s disciplinary history for 
the past five years. 8 At least one of the ac-
tions forming the pattern, however, must 
have become final after Clark was decided by 
the Commission on April 22, 1997. Finally, 
‘‘serious rule violations’’ consist of, or are 
substantially related to, charges of fraud, 
customer abuse, other illicit trading prac-
tices, or the obstruction of an exchange in-
vestigation. 

Congress, the courts and the Commission 
have indicated the importance of considering 
an applicant’s history of exchange discipli-
nary actions in assessing that person’s fit-
ness to register. 9 Furthermore, NFA’s review 
of exchange disciplinary actions within the 
context of the registration process should 
not simply mirror the disciplinary actions 
undertaken by the exchanges. The two proc-
esses are separate matters that involve sepa-
rate considerations. As part of their ongoing 
self-regulatory obligations, exchanges must 
take disciplinary action 10 and such discipli-
nary matters necessarily focus on the spe-
cific misconduct that forms the allegation. 
In a statutory disqualification action, how-
ever, NFA must determine whether the dis-
ciplinary history of an FB, FT or applicant 
over the preceding five years should impact 
his or her registration. Additionally, NFA 
possesses industry-wide perspective and re-
sponsibilities. As such, NFA, rather than an 
individual exchange, should decide registra-
tion status issues, since those issues affect 
an individual’s status within the industry as 
a whole, well beyond the jurisdiction of a 
particular exchange. 

The Commission also wants to clarify to 
the fullest extent possible that its power to 
delegate the authority to deny or condition 
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11 Section 8c(a)(2) states, in relevant part, 
that ‘‘[A]n exchange * * * shall not disclose 
the evidence therefor, except to the person 
who is suspended, expelled, disciplined, or 
denied access, and to the Commission.’’ 

12 Of course, the Commission could request 
records from the exchange and forward them 
to NFA. The Commission believes that this 
is an unnecessary administrative process and 
that NFA should obtain the records it needs 
to carry out the delegated function of con-
ducting disciplinary history reviews directly 
from the exchanges. In this context and pur-
suant to Commission orders authorizing 
NFA to institute adverse registration ac-
tions, NFA should be viewed as standing in 
the shoes of the Commission. 

the registration of an FB, FT, or an appli-
cant for registration in either category per-
mits exchanges to disclose to NFA all evi-
dence underlying exchange disciplinary ac-
tions, notwithstanding the language of Sec-
tion 8c(a)(2) of the Act. 11 The Commission’s 
power to delegate stems from Section 8a(10) 
of the Act, which permits delegation of reg-
istration functions, including statutory dis-
qualification actions, to any person in ac-
cordance with rules adopted by such person 
and submitted to the Commission for ap-
proval or for review under Section 17(j) of 
the Act, ‘‘notwithstanding any other provi-
sion of law.’’ Certainly, Section 8c(a)(2) 
qualifies as ‘‘any other provision of law.’’ 
Furthermore, the effective discharge of the 
delegated function requires NFA to have ac-
cess to the exchange evidence. Thus, the ex-
ercise of the delegated authority pursuant to 
Section 8a(10) permits the exchanges to dis-
close all evidence underlying disciplinary ac-
tions to NFA. 12 

This letter supersedes the Guidance Letter 
to the extent discussed above. In all other 
aspects, the Guidance Letter and other guid-
ance provided by the Commission or its staff 
remain in effect. Therefore, NFA should con-
tinue to follow Commission precedent when 
selecting conditions or restrictions to be im-
posed. For example, NFA should impose a 
dual trading ban where customer abuse is in-
volved and any conditions or restrictions im-
posed should be for a two-year period. Fur-
thermore, NFA should require sponsorship 
for conditioned FBs or FTs when their dis-
ciplinary offenses involve noncompetitive 
trading and fraud. 

Nothing in the Notice and Order or this 
letter affects the Commission’s authority to 
review the granting of a registration applica-
tion by NFA in the performance of Commis-
sion registration functions, including review 
of the sufficiency of conditions or restric-
tions imposed by NFA, to review the deter-
mination by NFA not to take action to af-
fect an existing registration, or to take its 
own action to address a statutory disquali-

fication. Moreover, the Commission Order 
contemplates that to allow for appropriate 
Commission oversight of NFA’s exercise of 
this delegated authority, NFA will provide 
for the Commission’s review quarterly sched-
ules of all applicants cleared for registration 
and all registrants whose registrations are 
maintained without adverse action by NFA’s 
Registration, Compliance, Legal Committee 
despite potential statutory disqualifications. 

The Commission will continue to monitor 
NFA activities through periodic rule en-
forcement reviews, and NFA remains subject 
to the present requirement that it monitor 
compliance with the conditions and restric-
tions imposed on conditioned and restricted 
registrants. 

Sincerely, 
Jean A. Webb, 
Secretary of the Commission. 

[49 FR 8224, Mar. 5, 1984, as amended at 58 FR 
19597, Apr. 15, 1993; 59 FR 5315, Feb. 4, 1994; 61 
FR 58628, Nov. 18, 1996; 66 FR 53518, Oct. 23, 
2001; 67 FR 62352, Oct. 7, 2002; 78 FR 22419, 
Apr. 16, 2013] 

APPENDIX B TO PART 3—STATEMENT OF 
ACCEPTABLE PRACTICES WITH RE-
SPECT TO ETHICS TRAINING 

(a) The provisions of Section 4p(b) of the 
Act (7 U.S.C. 6p(b) (1994)) set forth require-
ments regarding training of registrants as to 
their responsibilities to the public. This sec-
tion requires the Commission to issue regu-
lations requiring new registrants to attend 
ethics training sessions within six months of 
registration, and all registrants to attend 
such training on a periodic basis. The aware-
ness and maintenance of professional ethical 
standards are essential elements of a reg-
istrant’s fitness. Further, the use of ethics 
training programs is relevant to a reg-
istrant’s maintenance of adequate super-
vision, a requirement under Rule 166.3. 

(b)(1) The Commission recognizes that 
technology has provided new, faster means of 
sharing and distributing information. In 
view of the foregoing, the Commission has 
chosen to allow registrants to develop their 
own ethics training programs. Nevertheless, 
futures industry professionals may want 
guidance as to the role of ethics training. 
Registrants may wish to consider what eth-
ics training should be retained, its format, 
and how it might best be implemented. 
Therefore, the Commission finds it appro-
priate to issue this Statement of Acceptable 
Practices regarding appropriate training for 
registrants, as interpretative guidance for 
intermediaries on fitness and supervision. 
Commission registrants may look to this 
Statement of Acceptable Practices as a ‘‘safe 
harbor’’ concerning acceptable procedures in 
this area. 
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(2) The Commission believes that section 
4p(b) of the Act reflects an intent by Con-
gress that industry professionals be aware, 
and remain abreast, of their continuing obli-
gations to the public under the Act and the 
regulations thereunder. The text of the Act 
provides guidance as to the nature of these 
responsibilities. As expressed in section 4p(b) 
of the Act, personnel in the industry have an 
obligation to the public to observe the Act, 
the rules of the Commission, the rules of any 
appropriate self-regulatory organizations or 
contract markets (which would also include 
registered derivatives transaction execution 
facilities), or other applicable federal or 
state laws or regulations. Further, section 
4p(b) acknowledges that registrants have an 
obligation to the public to observe ‘‘just and 
equitable principles of trade.’’ 

(3) Additionally, section 4p(b) reflects Con-
gress’ intent that registrants and their per-
sonnel retain an up-to-date knowledge of 
these requirements. The Act requires that 
registrants receive training on a periodic 
basis. Thus, it is the intent of Congress that 
Commission registrants remain current with 
regard to the ethical ramifications of new 
technology, commercial practices, regula-
tions, or other changes. 

(c) The Commission believes that training 
should be focused to some extent on a per-
son’s registration category, although there 
will obviously be certain principles and 
issues common to all registrants and certain 
general subjects that should be taught. Top-
ics to be addressed include: 

(1) An explanation of the applicable laws 
and regulations, and the rules of self-regu-
latory organizations or contract markets 
and registered derivatives transaction execu-
tion facilities; 

(2) The registrant’s obligation to the public 
to observe just and equitable principles of 
trade; 

(3) How to act honestly and fairly and with 
due skill, care and diligence in the best in-
terests of customers and the integrity of the 
market; 

(4) How to establish effective supervisory 
systems and internal controls; 

(5) Obtaining and assessing the financial 
situation and investment experience of cus-
tomers; 

(6) Disclosure of material information to 
customers; and 

(7) Avoidance, proper disclosure and han-
dling of conflicts of interest. 

(d) An acceptable ethics training program 
would apply to all of a firm’s associated per-
sons and its principals to the extent they are 
required to register as associated persons. 
Additionally, personnel of firms that rely on 
their registration with other regulators, 
such as the Securities and Exchange Com-
mission, should be provided with ethics 
training to the extent the Act and the Com-
mission’s regulations apply to their business. 

(e) As to the providers of such training, the 
Commission believes that classes sponsored 
by independent persons, firms, or industry 
associations would be acceptable. It would 
also be permissible to conduct in-house 
training programs. Further, registrants 
should ascertain the credentials of any eth-
ics training providers they retain. Thus, per-
sons who provide ethics training should be 
required to provide proof of satisfactory 
completion of the proficiency testing re-
quirements applicable to the registrant and 
evidence of three years of relevant industry 
or pedagogical experience in the field. This 
industry experience might include the prac-
tice of law in the fields of futures or securi-
ties, or employment as a trader or risk man-
ager at a brokerage or end-user firm. Like-
wise, the Commission believes that reg-
istrants should employ as ethics training 
providers only those persons they reasonably 
believe in good faith are not subject to any 
investigations or to bars to registration or 
to service on a self-regulatory organization 
governing board or disciplinary panel. 

(f)(1) With regard to the frequency and du-
ration of ethics training, it is permissible for 
a firm to require training on whatever peri-
odic basis and duration the registrant (and 
relevant self-regulatory organizations) 
deems appropriate. It may even be appro-
priate not to require any such specific re-
quirements as, for example, where ethics 
training could be termed ongoing. For in-
stance, a small entity, sole proprietorship, or 
even a small section in an otherwise large 
firm, might satisfy its obligation to remain 
current with regard to ethics obligations by 
distribution of periodicals, legal cases, or 
advisories. Use of the latest information 
technology, such as Internet websites, can be 
useful in this regard. In such a context, there 
would be no structured classes, but the goal 
should be a continuous awareness of chang-
ing industry standards. A corporate culture 
to maintain high ethical standards should be 
established on a continuing basis. 

(2) On the other hand, larger firms which 
transact business with a larger segment of 
the public may wish to implement a training 
program that requires periodic classwork. In 
such a situation, the Commission believes it 
appropriate for registrants to maintain such 
records as evidence of attendance and of the 
materials used for training. In the case of a 
floor broker or floor trader, the applicable 
contract market or registered derivatives 
transaction execution facility should main-
tain such evidence on behalf of its member. 
This evidence of ethics training could be of-
fered to demonstrate fitness and overall 
compliance during audits by self-regulatory 
organizations, and during reviews of con-
tract market or registered derivatives trans-
action execution facility operations. 
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(g) The methodology of such training may 
also be flexible. Recent innovations in infor-
mation technology have made possible new, 
fast, and cost-efficient ways for registrants 
to maintain their awareness of events and 
changes in the commodity interest markets. 
In this regard, the Commission recognizes 
that the needs of a firm will vary according 
to its size, personnel, and activities. No for-
mat of classes will be required. Rather, such 
training could be in the form of formal class 
lectures, video presentation, Internet trans-
mission, or by simple distribution of written 
materials. These options should provide suf-
ficiently flexible means for adherence to 
Congressional intent in this area. 

(h) Finally, it should be noted that self- 
regulatory organizations and industry asso-
ciations will have a significant role in this 
area. Such organizations may have separate 
ethics and proficiency standards, including 
ethics training and testing programs, for 
their own members. 

[66 FR 53521, Oct. 23, 2001] 

PART 4—COMMODITY POOL OPER-
ATORS AND COMMODITY TRAD-
ING ADVISORS 

Subpart A—General Provisions, Definitions 
and Exemptions 

Sec. 
4.1 Requirements as to form. 
4.2–4.4 [Reserved] 
4.5 Exclusion for certain otherwise regu-

lated persons from the definition of the 
term ‘‘commodity pool operator.’’ 

4.6 Exclusion for certain otherwise regu-
lated persons from the definition of the 
term ‘‘commodity trading advisor.’’ 

4.7 Exemption from certain part 4 require-
ments for commodity pool operators 
with respect to offerings to qualified eli-
gible persons and for commodity trading 
advisors with respect to advising quali-
fied eligible persons. 

4.8 Exemption from certain requirements of 
rule 4.26 with respect to pools offered or 
sold in certain offerings exempt from 
registration under the Securities Act. 

4.9 [Reserved] 
4.10 Definitions. 
4.11 Exemption from section 4n(3)(B). 
4.12 Exemption from provisions of part 4. 
4.13 Exemption from registration as a com-

modity pool operator. 
4.14 Exemption from registration as a com-

modity trading advisor. 
4.15 Continued applicability of antifraud 

section. 
4.16 Prohibited representations. 
4.17 Severability. 

Subpart B—Commodity Pool Operators 

4.20 Prohibited activities. 
4.21 Required delivery of pool Disclosure 

Document. 
4.22 Reporting to pool participants. 
4.23 Recordkeeping. 
4.24 General disclosures required. 
4.25 Performance disclosures. 
4.26 Use, amendment and filing of Disclo-

sure Document. 
4.27 Additional reporting by advisors of cer-

tain large commodity pools. 

Subpart C—Commodity Trading Advisors 

4.30 Prohibited activities. 
4.31 Required delivery of Disclosure Docu-

ment to prospective clients. 
4.32 [Reserved] 
4.33 Recordkeeping. 
4.34 General disclosures required. 
4.35 Performance disclosures. 
4.36 Use, amendment and filing of Disclo-

sure Document. 

Subpart D—Advertising 

4.40 [Reserved] 
4.41 Advertising by commodity pool opera-

tors, commodity trading advisors, and 
the principals thereof. 

APPENDIX A TO PART 4—FORM CPO–PQR 
APPENDIX B TO PART 4—ADJUSTMENTS FOR 

ADDITIONS AND WITHDRAWALS IN THE COM-
PUTATION OF RATE OF RETURN 

APPENDIX C TO PART 4—FORM CTA–PR 

AUTHORITY: 7 U.S.C. 1a, 2, 6(c), 6b, 6c, 6l, 
6m, 6n, 6o, 12a, and 23. 

SOURCE: 46 FR 26013, May 8, 1981, unless 
otherwise noted. 

Subpart A—General Provisions, 
Definitions and Exemptions 

§ 4.1 Requirements as to form. 
(a) Each document distributed pursu-

ant to this part 4 must be: 
(1) Clear and legible; 
(2) Paginated; and 
(3) Fastened in a secure manner. 
(b) Information that is required to be 

‘‘prominently’’ disclosed under this 
part 4 must be displayed in capital let-
ters and in boldface type. 

(c) Where a document is distributed 
through an electronic medium: 

(1) The requirements of paragraphs 
(a) of this section shall mean that re-
quired information must be presented 
in a format that is readily commu-
nicated to the recipient. For purposes 
of this paragraph (c), information is 
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readily communicated to the recipient 
if it is accessible to the ordinary user 
by means of commonly available hard-
ware and software and if the electroni-
cally delivered document is organized 
in substantially the same manner as 
would be required for a paper document 
with respect to the order of presen-
tation and the relative prominence of 
information. Where a table of contents 
is required, the electronic document 
must either include page numbers in 
the text or employ a substantially 
equivalent cross-reference or indexing 
method or tool; 

(2) The requirements of paragraph (b) 
of this section shall mean that such in-
formation must be presented in capital 
letters and boldface type or, as war-
ranted in the context, another manner 
reasonably calculated to draw the re-
cipient’s attention to the information 
and accord it greater prominence than 
the surrounding text; and 

(3) A complete paper version of the 
document that complies with the appli-
cable provisions of this part 4 must be 
provided to the recipient upon request. 

(d) If graphic, image or audio mate-
rial is included in a document delivered 
to a prospective or existing client or 
pool participant, and such material 
cannot be reproduced in an electronic 
filing, a fair and accurate narrative de-
scription, tabular representation or 
transcript of the omitted material 
must be included in the filed version of 
the document. Inclusion of such mate-
rial in a Disclosure Document shall be 
subject to the requirements of § 4.24(v) 
in the case of pool Disclosure Docu-
ments, and § 4.34(n) in the case of com-
modity trading advisor Disclosure Doc-
uments. 

(Approved by the Office of Management and 
Budget under control number 3038–0005) 

[46 FR 26013, May 8, 1981, as amended at 46 
FR 63035, Dec. 30, 1981; 62 FR 39115, July 22, 
1997] 

§§ 4.2–4.4 [Reserved] 

§ 4.5 Exclusion for certain otherwise 
regulated persons from the defini-
tion of the term ‘‘commodity pool 
operator.’’ 

(a) Subject to compliance with the 
provisions of this section, the following 
persons, and any principal or employee 

thereof, shall be excluded from the def-
inition of the term ‘‘commodity pool 
operator’’ with respect to the operation 
of a qualifying entity specified in para-
graph (b) of this section: 

(1) An investment company reg-
istered as such under the Investment 
Company Act of 1940; 

(2) An insurance company subject to 
regulation by any State; 

(3) A bank, trust company or any 
other such financial depository institu-
tion subject to regulation by any State 
or the United States; and 

(4) A trustee of, a named fiduciary of 
(or a person designated or acting as a 
fiduciary pursuant to a written delega-
tion from or other written agreement 
with the named fiduciary) or an em-
ployer maintaining a pension plan that 
is subject to title I of the Employee Re-
tirement Income Security Act of 1974; 
Provided, however, That for purposes of 
this § 4.5 the following employee ben-
efit plans shall not be construed to be 
pools: 

(i) A noncontributory plan, whether 
defined benefit or defined contribution, 
covered under title I of the Employee 
Retirement Income Security Act of 
1974; 

(ii) A contributory defined benefit 
plan covered under title IV of the Em-
ployee Retirement Income Security 
Act of 1974; Provided, however, That 
with respect to any such plan to which 
an employee may voluntarily con-
tribute, no portion of an employee’s 
contribution is committed as margin 
or premiums for futures or options con-
tracts; 

(iii) A plan defined as a governmental 
plan in section 3(32) of title I of the 
Employee Retirement Income Security 
Act of 1974; 

(iv) Any employee welfare benefit 
plan that is subject to the fiduciary re-
sponsibility provisions of the Employee 
Retirement Income Security Act of 
1974; and 

(v) A plan defined as a church plan in 
Section 3(33) of title I of the Employee 
Retirement Income Security Act of 
1974 with respect to which no election 
has been made under 26 U.S.C. 410(d). 

(b) For the purposes of this section, 
the term ‘‘qualifying entity’’ means: 

(1) With respect to any person speci-
fied in paragraph (a)(1) of this section, 
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an investment company registered as 
such under the Investment Company 
Act of 1940; 

(2) With respect to any person speci-
fied in paragraph (a)(2) of this section, 
a separate account established and 
maintained or offered by an insurance 
company pursuant to the laws of any 
State or territory of the United States, 
under which income gains and losses, 
whether or not realized, from assets al-
located to such account, are, in accord-
ance with the applicable contract, 
credited to or charged against such ac-
count, without regard to other income, 
gains, or losses of the insurance com-
pany; 

(3) With respect to any person speci-
fied in paragraph (a)(3) of this section, 
the assets of any trust, custodial ac-
count or other separate unit of invest-
ment for which it is acting as a fidu-
ciary and for which it is vested with in-
vestment authority; and 

(4) With respect to any person speci-
fied in paragraph (a)(4) of this section, 
and subject to the proviso thereof, a 
pension plan that is subject to title I of 
the Employee Retirement Income Se-
curity Act of 1974; Provided, however, 
That such entity will be operated in 
the manner specified in paragraph 
(c)(2) of this section. 

(c) Any person who desires to claim 
the exclusion provided by this section 
shall file electronically a notice of eli-
gibility with the National Futures As-
sociation through its electronic exemp-
tion filing system; Provided, however, 
That a plan fiduciary who is not a 
named fiduciary as described in para-
graph (a)(4) of this section may claim 
the exclusion through the notice filed 
by the named fiduciary. 

(1) The notice of eligibility must con-
tain the following information: 

(i) The name of such person; 
(ii) The applicable subparagraph of 

paragraph (a) of this section pursuant 
to which such person is claiming exclu-
sion; 

(iii) The name of the qualifying enti-
ty which such person intends to oper-
ate pursuant to the exclusion; and 

(iv) The applicable subparagraph of 
paragraph (b) of this section pursuant 
to which such entity is a qualifying en-
tity. 

(2) The notice of eligibility must con-
tain representations that such person 
will operate the qualifying entity spec-
ified therein in a manner such that the 
qualifying entity: 

(i) Will disclose in writing to each 
participant, whether existing or pro-
spective, that the qualifying entity is 
operated by a person who has claimed 
an exclusion from the definition of the 
term ‘‘commodity pool operator’’ under 
the Act and, therefore, who is not sub-
ject to registration or regulation as a 
pool operator under the Act; Provided, 
that such disclosure is made in accord-
ance with the requirements of any 
other federal or state regulatory au-
thority to which the qualifying entity 
is subject. The qualifying entity may 
make such disclosure by including the 
information in any document that its 
other Federal or State regulator re-
quires to be furnished routinely to par-
ticipants or, if no such document is 
furnished routinely, the information 
may be disclosed in any instrument es-
tablishing the entity’s investment poli-
cies and objectives that the other regu-
lator requires to be made available to 
the entity’s participants; and 

(ii) Will submit to such special calls 
as the Commission may make to re-
quire the qualifying entity to dem-
onstrate compliance with the provi-
sions of this § 4.5(c); Provided, however, 
that the making of such representa-
tions shall not be deemed a substitute 
for compliance with any criteria appli-
cable to commodity futures or com-
modity options trading established by 
any regulator to which such person or 
qualifying entity is subject. 

(iii) Furthermore, if the person 
claiming the exclusion is an invest-
ment company registered as such under 
the Investment Company Act of 1940, 
then the notice of eligibility must also 
contain representations that such per-
son will operate the qualifying entity 
as described in Rule 4.5(b)(1) in a man-
ner such that the qualifying entity: 

(A) Will use commodity futures or 
commodity options contracts, or swaps 
solely for bona fide hedging purposes 
within the meaning and intent of Rules 
1.3(z)(1) and 151.5 (17 CFR 1.3(z)(1) and 
151.5); Provided however, That in addi-
tion, with respect to positions in com-
modity futures or commodity option 
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contracts, or swaps which do not come 
within the meaning and intent of Rules 
1.3(z)(1) and 151.5, a qualifying entity 
may represent that the aggregate ini-
tial margin and premiums required to 
establish such positions will not exceed 
five percent of the liquidation value of 
the qualifying entity’s portfolio, after 
taking into account unrealized profits 
and unrealized losses on any such con-
tracts it has entered into; and, Pro-
vided further, That in the case of an 
option that is in-the-money at the time 
of purchase, the in-the-money amount 
as defined in Rule 190.01(x) (17 CFR 
190.01(x)) may be excluded in com-
puting such five percent; or 

(B) The aggregate net notional value 
of commodity futures, commodity op-
tions contracts, or swaps positions not 
used solely for bona fide hedging pur-
poses within the meaning and intent of 
Rules 1.3(z)(1) and 151.5 (17 CFR 1.3(z)(1) 
and 151.5), determined at the time the 
most recent position was established, 
does not exceed 100 percent of the liq-
uidation value of the pool’s portfolio, 
after taking into account unrealized 
profits and unrealized losses on any 
such positions it has entered into. For 
the purpose of this paragraph: 

(1) The term ‘‘notional value’’ shall 
be calculated for each futures position 
by multiplying the number of con-
tracts by the size of the contract, in 
contract units (taking into account 
any multiplier specified in the con-
tract), by the current market price per 
unit, for each such option position by 
multiplying the number of contracts 
by the size of the contract, adjusted by 
its delta, in contract units (taking into 
account any multiplier specified in the 
contract), by the strike price per unit, 
for each such retail forex transaction, 
by calculating the value in U.S. Dollars 
for such transaction, at the time the 
transaction was established, excluding 
for this purpose the value in U.S. Dol-
lars of offsetting long and short trans-
actions, if any, and for any cleared 
swap by the value as determined con-
sistent with the terms of 17 CFR part 
45; and 

(2) The person may net futures con-
tracts with the same underlying com-
modity across designated contract 
markets and foreign boards of trade; 
and swaps cleared on the same des-

ignated clearing organization where 
appropriate; and (C) Will not be, and 
has not been, marketing participations 
to the public as or in a commodity pool 
or otherwise as or in a vehicle for trad-
ing in the commodity futures, com-
modity options, or swaps markets. 

(3) The notice of eligibility must be 
filed with the National Futures Asso-
ciation prior to the date upon which 
such person intends to operate the 
qualifying entity pursuant to the ex-
clusion provided by this section. 

(4) The notice of eligibility shall be 
effective upon filing. 

(5) Annual notice. Each person who 
has filed a notice of exclusion under 
this section must affirm on an annual 
basis the notice of exemption from reg-
istration, withdraw such exemption 
due to the cessation of activities re-
quiring registration or exemption 
therefrom, or withdraw such exemption 
and apply for registration within 60 
days of the calendar year end through 
National Futures Association’s elec-
tronic exemption filing system. 

(d)(1) Each person who has claimed 
an exclusion hereunder must, in the 
event that any of the information con-
tained or representations made in the 
notice of eligibility becomes inac-
curate or incomplete, amend the notice 
electronically through National Fu-
tures Association’s electronic exemp-
tion filing system as may be necessary 
to render the notice of eligibility accu-
rate and complete. 

(2) This amendment required by para-
graph (d)(1) of this section shall be 
filed within fifteen business days after 
the occurrence of such event. 

(e) An exclusion claimed hereunder 
shall cease to be effective upon any 
change which would render: 

(1) A person as to whom such exclu-
sion has been claimed ineligible under 
paragraph (a) of this section; 

(2) The entity for which such exclu-
sion has been claimed ineligible under 
paragraph (b) of this section; or 

(3) Either the representations made 
pursuant to paragraph (c)(2) of this sec-
tion inaccurate or the continuation of 
such representations false or mis-
leading. 
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(f) Any notice required to be filed 
hereunder must be filed by a represent-
ative duly authorized to bind the per-
son specified in paragraph (a) of this 
section. 

(g) The filing of a notice of eligibility 
or the application of ‘‘non-pool status’’ 
under this section will not affect the 
ability of a person to qualify for an ex-
emption from registration as a com-
modity pool operator under § 4.13 in 
connection with the operation of an-
other trading vehicle that is not cov-
ered under this § 4.5. 

[50 FR 15882, Apr. 23, 1985; 50 FR 18859, May 3, 
1985, as amended at 58 FR 6374, Jan. 28, 1993; 
58 FR 43793, Aug. 18, 1993; 65 FR 24128, Apr. 25, 
2000; 65 FR 25980, May 4, 2000; 67 FR 77410, 
Dec. 18, 2002; 68 FR 47230, Aug. 8, 2003; 72 FR 
1662, Jan. 16, 2007; 77 FR 11283, Feb. 24, 2012; 
77 FR 17328, Mar. 26, 2012] 

§ 4.6 Exclusion for certain otherwise 
regulated persons from the defini-
tion of the term ‘‘commodity trad-
ing advisor.’’ 

(a) Subject to compliance with the 
provisions of this section, the following 
persons, and any principal or employee 
thereof, shall be excluded from the def-
inition of the term ‘‘commodity trad-
ing advisor:’’ 

(1) An insurance company subject to 
regulation by any State, or any whol-
ly-owned subsidiary or employee there-
of; Provided, however, That its com-
modity interest advisory activities are 
solely incidental to the conduct of the 
insurance business of the insurance 
company as such; and 

(2) A person who is excluded from the 
definition of the term ‘‘commodity 
pool operator’’ by § 4.5; Provided, how-
ever, That: 

(i) Its commodity interest advisory 
activities are solely incidental to its 
operation of those trading vehicles for 
which § 4.5 provides relief; and 

(ii) Where necessary, prior to pro-
viding any commodity interest trading 
advice to any such trading vehicle the 
person files a notice of eligibility as 
specified in § 4.5 to claim the relief 
available under that section. 

(3) A swap dealer registered with the 
Commission as such pursuant to the 
Act or excluded or exempt from reg-
istration under the Act or the Commis-
sion’s regulations; Provided, however, 
That the commodity interest and swap 

advisory activities of the swap dealer 
are solely incidental to the conduct of 
its business as a swap dealer. 

(b) Any person who has claimed an 
exclusion under this § 4.6 must submit 
to such special calls as the Commission 
may make to require the person to 
demonstrate compliance with the pro-
visions of paragraph (a) of this section. 

(c) An exclusion claimed under this 
§ 4.6 shall cease to be effective upon any 
change which would render the person 
claiming the exclusion ineligible under 
paragraph (a) of this section. 

[52 FR 41984, Nov. 2, 1987, as amended at 77 
FR 9822, Feb. 17, 2012] 

§ 4.7 Exemption from certain part 4 re-
quirements for commodity pool op-
erators with respect to offerings to 
qualified eligible persons and for 
commodity trading advisors with 
respect to advising qualified eligi-
ble persons. 

This section is organized as follows: 
Paragraph (a) contains definitions for 
the purposes of § 4.7; paragraph (b) con-
tains the relief available to commodity 
pool operators under § 4.7; paragraph (c) 
contains the relief available to com-
modity trading advisors under § 4.7; 
paragraph (d) concerns the Notice of 
Claim for Exemption under § 4.7; and 
paragraph (e) addresses the effect of an 
insignificant deviation from a term, 
condition or requirement of § 4.7. 

(a) Definitions. Paragraph (a)(1) of 
this section contains general defini-
tions, paragraph (a)(2) of this section 
contains the definition of the term 
qualified eligible person with respect to 
those persons who do not need to sat-
isfy the Portfolio Requirement and 
paragraph (a)(3) of this section con-
tains the definition of the term quali-
fied eligible person with respect to those 
persons who must satisfy the Portfolio 
Requirement. For the purposes of this 
section: 

(1) In general—(i) Affiliate of, or a per-
son affiliated with, a specified person 
means a person that directly or indi-
rectly through one or more persons, 
controls, is controlled by, or is under 
common control with the specified per-
son. 

(ii) Exempt account means the ac-
count of a qualified eligible person that 
is directed or guided by a commodity 
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trading advisor pursuant to an effec-
tive claim for exemption under § 4.7. 

(iii) Exempt pool means a pool that is 
operated pursuant to an effective claim 
for exemption under § 4.7. 

(iv) Non-United States person means: 
(A) A natural person who is not a 

resident of the United States; 
(B) A partnership, corporation or 

other entity, other than an entity or-
ganized principally for passive invest-
ment, organized under the laws of a 
foreign jurisdiction and which has its 
principal place of business in a foreign 
jurisdiction; 

(C) An estate or trust, the income of 
which is not subject to United States 
income tax regardless of source; 

(D) An entity organized principally 
for passive investment such as a pool, 
investment company or other similar 
entity; Provided, That units of partici-
pation in the entity held by persons 
who do not qualify as Non-United 
States persons or otherwise as quali-
fied eligible persons represent in the 
aggregate less than 10% of the bene-
ficial interest in the entity, and that 
such entity was not formed principally 
for the purpose of facilitating invest-
ment by persons who do not qualify as 
Non-United States persons in a pool 
with respect to which the operator is 
exempt from certain requirements of 
part 4 of the Commission’s regulations 
by virtue of its participants being Non- 
United States persons; and 

(E) A pension plan for the employees, 
officers or principals of an entity orga-
nized and with its principal place of 
business outside the United States. 

(v) Portfolio Requirement means that a 
person: 

(A) Owns securities (including pool 
participations) of issuers not affiliated 
with such person and other invest-
ments with an aggregate market value 
of at least $2,000,000; 

(B) Has had on deposit with a futures 
commission merchant, for its own ac-
count at any time during the six- 
month period preceding either the date 
of sale to that person of a pool partici-
pation in the exempt pool or the date 
that the person opens an exempt ac-
count with the commodity trading ad-
visor, at least $200,000 in exchange- 
specified initial margin and option pre-
miums, together with required min-

imum security deposit for retail forex 
transactions (as defined in § 5.1(m) of 
this chapter) for commodity interest 
transactions; or 

(C) Owns a portfolio comprised of a 
combination of the funds or property 
specified in paragraphs (a)(1)(v)(A) and 
(B) of this section in which the sum of 
the funds or property includable under 
paragraph (a)(1)(v)(A), expressed as a 
percentage of the minimum amount re-
quired thereunder, and the amount of 
futures margin and option premiums 
includable under paragraph (a)(1)(v)(B), 
expressed as a percentage of the min-
imum amount required thereunder, 
equals at least one hundred percent. An 
example of a composite portfolio ac-
ceptable under this paragraph 
(a)(1)(v)(C) would consist of $1,000,000 in 
securities and other property (50% of 
paragraph (a)(1)(v)(A)) and $100,000 in 
exchange-specified initial margin and 
option premiums (50% of paragraph 
(a)(1)(v)(B)). 

(vi) United States means the United 
States, its states, territories or posses-
sions, or an enclave of the United 
States government, its agencies or in-
strumentalities. 

(2) Persons who do not need to satisfy 
the Portfolio Requirement to be qualified 
eligible persons. Qualified eligible person 
means any person, acting for its own 
account or for the account of a quali-
fied eligible person, who the com-
modity pool operator reasonably be-
lieves, at the time of the sale to that 
person of a pool participation in the ex-
empt pool, or who the commodity trad-
ing advisor reasonably believes, at the 
time that person opens an exempt ac-
count, is: 

(i)(A) A futures commission mer-
chant registered pursuant to section 4d 
of the Act, or a principal thereof; 

(B) A retail foreign exchange dealer 
registered pursuant to section 
2(c)(2)(B)(i)(II)(gg) of the Act, or a prin-
cipal thereof; 

(C) A swap dealer registered pursuant 
to section 4s(a)(1) of the Act, or a prin-
cipal thereof; 

(ii) A broker or dealer registered pur-
suant to section 15 of the Securities 
Exchange Act of 1934, or a principal 
thereof; 

(iii) A commodity pool operator reg-
istered pursuant to section 4m of the 
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Act, or a principal thereof; Provided, 
That the pool operator: 

(A) Has been registered and active as 
such for two years; or 

(B) Operates pools which, in the ag-
gregate, have total assets in excess of 
$5,000,000; 

(iv) A commodity trading advisor 
registered pursuant to section 4m of 
the Act, or a principal thereof; Pro-
vided, That the trading advisor: 

(A) Has been registered and active as 
such for two years; or 

(B) Provides commodity interest 
trading advice to commodity accounts 
which, in the aggregate, have total as-
sets in excess of $5,000,000 deposited at 
one or more futures commission mer-
chants; 

(v) An investment adviser registered 
pursuant to section 203 of the Invest-
ment Advisers Act of 1940 (‘‘Investment 
Advisers Act’’) or pursuant to the laws 
of any state, or a principal thereof; 
Provided, That the investment adviser: 

(A) Has been registered and active as 
such for two years; or 

(B) Provides securities investment 
advice to securities accounts which, in 
the aggregate, have total assets in ex-
cess of $5,000,000 deposited at one or 
more registered securities brokers; 

(vi) A ‘‘qualified purchaser’’ as de-
fined in section 2(a)(51)(A) of the In-
vestment Company Act of 1940 (the 
‘‘Investment Company Act’’); 

(vii) A ‘‘knowledgeable employee’’ as 
defined in § 270.3c-5 of this title; 

(viii)(A) With respect to an exempt 
pool: 

(1) The commodity pool operator, 
commodity trading advisor or invest-
ment adviser of the exempt pool of-
fered or sold, or an affiliate of any of 
the foregoing; 

(2) A principal of the exempt pool or 
the commodity pool operator, com-
modity trading advisor or investment 
adviser of the exempt pool, or of an af-
filiate of any of the foregoing; 

(3) An employee of the exempt pool 
or the commodity pool operator, com-
modity trading advisor or investment 
adviser of the exempt pool, or of an af-
filiate of any of the foregoing (other 
than an employee performing solely 
clerical, secretarial or administrative 
functions with regard to such person or 
its investments) who, in connection 

with his or her regular functions or du-
ties, participates in the investment ac-
tivities of the exempt pool, other com-
modity pools operated by the pool op-
erator of the exempt pool or other ac-
counts advised by the trading advisor 
or the investment adviser of the ex-
empt pool, or by the affiliate; Provided, 
That such employee has been per-
forming such functions and duties for 
or on behalf of the exempt pool, pool 
operator, trading advisor, investment 
adviser or affiliate, or substantially 
similar functions or duties for or on be-
half of another person engaged in pro-
viding commodity interest, securities 
or other financial services, for at least 
12 months; 

(4) Any other employee of, or an 
agent engaged to perform legal, ac-
counting, auditing or other financial 
services for, the exempt pool or the 
commodity pool operator, commodity 
trading advisor or investment adviser 
of the exempt pool, or any other em-
ployee of, or agent so engaged by, an 
affiliate of any of the foregoing (other 
than an employee or agent performing 
solely clerical, secretarial or adminis-
trative functions with regard to such 
person or its investments); Provided, 
That such employee or agent: 

(i) Is an accredited investor as de-
fined in § 230.501(a)(5) or (6) of this title; 
and 

(ii) Has been employed or engaged by 
the exempt pool, commodity pool oper-
ator, commodity trading advisor, in-
vestment adviser or affiliate, or by an-
other person engaged in providing com-
modity interest, securities or other fi-
nancial services, for at least 24 months; 

(5) The spouse, child, sibling or par-
ent of a person who satisfies the cri-
teria of paragraph (a)(2)(viii)(A)(1), (2), 
(3) or (4) of this section; Provided, That: 

(i) An investment in the exempt pool 
by any such family member is made 
with the knowledge and at the direc-
tion of the person; and 

(ii) The family member is not a quali-
fied eligible person for the purposes of 
paragraph (a)(3)(xi) of this section; 

(6)(i) Any person who acquires a par-
ticipation in the exempt pool by gift, 
bequest or pursuant to an agreement 
relating to a legal separation or di-
vorce from a person listed in paragraph 
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(a)(2)(viii)(A)(1), (2), (3), (4) or (5) of this 
section; 

(ii) The estate of any person listed in 
paragraph (a)(2)(viii)(A)(1), (2), (3), (4) 
or (5) of this section; or 

(iii) A company established by any 
person listed in paragraph 
(a)(2)(viii)(A)(1), (2), (3), (4) or (5) of this 
section exclusively for the benefit of 
(or owned exclusively by) that person 
and any person listed in paragraph 
(a)(2)(viii)(A)(6)(i) or (ii) of this section; 

(B) With respect to an exempt ac-
count: 

(1) An affiliate of the commodity 
trading advisor of the exempt account; 

(2) A principal of the commodity 
trading advisor of the exempt account 
or of an affiliate of the trading advisor; 

(3) An employee of the commodity 
trading advisor of the exempt account 
or of an affiliate of the trading advisor 
(other than an employee performing 
solely clerical, secretarial or adminis-
trative functions with regard to such 
person or its investments) who, in con-
nection with his or her regular func-
tions or duties, participates in the in-
vestment activities of the trading advi-
sor or the affiliate; Provided, That such 
employee has been performing such 
functions and duties for or on behalf of 
the trading advisor or the affiliate, or 
substantially similar functions or du-
ties for or on behalf of another person 
engaged in providing commodity inter-
est, securities or other financial serv-
ices, for at least 12 months; 

(4) Any other employee of, or an 
agent engaged to perform legal, ac-
counting, auditing or other financial 
services for, the commodity trading ad-
visor of the exempt account or any 
other employee of, or agent so engaged 
by, an affiliate of the trading advisor 
(other than an employee or agent per-
forming solely clerical, secretarial or 
administrative functions with regard 
to such person or its investments); Pro-
vided, That such employee or agent: 

(i) Is an accredited investor as de-
fined in § 230.501(a)(5) or (a)(6) of this 
title; and 

(ii) Has been employed or engaged by 
the commodity trading advisor or the 
affiliate, or by another person engaged 
in providing commodity interest, secu-
rities or other financial services, for at 
least 24 months; or 

(5) The spouse, child, sibling or par-
ent of the commodity trading advisor 
of the exempt account or of a person 
who satisfies the criteria of paragraph 
(a)(2)(viii)(B)(1), (2), (3) or (4) of this 
section; Provided, That: 

(i) The establishment of an exempt 
account by any such family member is 
made with the knowledge and at the di-
rection of the person; and 

(ii) The family member is not a quali-
fied eligible person for the purposes of 
paragraph (a)(3)(xi) of this section; 

(6)(i) Any person who acquires an in-
terest in an exempt account by gift, be-
quest or pursuant to an agreement re-
lating to a legal separation or divorce 
from a person listed in paragraph 
(a)(2)(viii)(B)(1), (2), (3), (4) or (5) of this 
section; 

(ii) The estate of any person listed in 
paragraph (a)(2)(viii)(B)(1), (2), (3), (4) 
or (5) of this section; or 

(iii) A company established by any 
person listed in paragraph 
(a)(2)(viii)(B)(1), (2), (3), (4) or (5) of this 
section exclusively for the benefit of 
(or owned exclusively by) that person 
and any person listed in paragraph 
(a)(2)(viii)(B)(6)(i) or (ii) of this section; 

(ix) A trust; Provided, That: 
(A) The trust was not formed for the 

specific purpose of either participating 
in the exempt pool or opening an ex-
empt account; and 

(B) The trustee or other person au-
thorized to make investment decisions 
with respect to the trust, and each set-
tlor or other person who has contrib-
uted assets to the trust, is a qualified 
eligible person; 

(x) An organization described in sec-
tion 501(c)(3) of the Internal Revenue 
Code (the ‘‘IRC’’); Provided, That the 
trustee or other person authorized to 
make investment decisions with re-
spect to the organization, and the per-
son who has established the organiza-
tion, is a qualified eligible person; 

(xi) A Non-United States person; 
(xii)(A) An entity in which all of the 

unit owners or participants, other than 
the commodity trading advisor claim-
ing relief under this section, are quali-
fied eligible persons; 

(B) An exempt pool; or 
(C) Notwithstanding paragraph (a)(3) 

of this section, an entity as to which a 
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notice of eligibility has been filed pur-
suant to § 4.5 which is operated in ac-
cordance with such rule and in which 
all unit owners or participants, other 
than the commodity trading advisor 
claiming relief under this section, are 
qualified eligible persons. 

(3) Persons who must satisfy the Port-
folio Requirement to be qualified eligible 
persons. Qualified eligible person means 
any person who the commodity pool 
operator reasonably believes, at the 
time of the sale to that person of a pool 
participation in the exempt pool, or 
any person who the commodity trading 
advisor reasonably believes, at the 
time that person opens an exempt ac-
count, satisfies the Portfolio Require-
ment and is: 

(i) An investment company reg-
istered under the Investment Company 
Act or a business development com-
pany as defined in section 2(a)(48) of 
such Act not formed for the specific 
purpose of either investing in the ex-
empt pool or opening an exempt ac-
count; 

(ii) A bank as defined in section 
3(a)(2) of the Securities Act of 1933 (the 
‘‘Securities Act’’) or any savings and 
loan association or other institution as 
defined in section 3(a)(5)(A) of the Se-
curities Act acting for its own account 
or for the account of a qualified eligi-
ble person; 

(iii) An insurance company as defined 
in section 2(13) of the Securities Act 
acting for its own account or for the 
account of a qualified eligible person; 

(iv) A plan established and main-
tained by a state, its political subdivi-
sions, or any agency or instrumen-
tality of a state or its political subdivi-
sions, for the benefit of its employees, 
if such plan has total assets in excess 
of $5,000,000; 

(v) An employee benefit plan within 
the meaning of the Employee Retire-
ment Income Security Act of 1974; Pro-
vided, That the investment decision is 
made by a plan fiduciary, as defined in 
section 3(21) of such Act, which is a 
bank, savings and loan association, in-
surance company, or registered invest-
ment adviser; or that the employee 
benefit plan has total assets in excess 
of $5,000,000; or, if the plan is self-di-
rected, that investment decisions are 

made solely by persons that are quali-
fied eligible persons; 

(vi) A private business development 
company as defined in section 202(a)(22) 
of the Investment Advisers Act; 

(vii) An organization described in 
section 501(c)(3) of the IRC, with total 
assets in excess of $5,000,000; 

(viii) A corporation, Massachusetts 
or similar business trust, or partner-
ship, limited liability company or simi-
lar business venture, other than a pool, 
which has total assets in excess of 
$5,000,000, and is not formed for the spe-
cific purpose of either participating in 
the exempt pool or opening an exempt 
account; 

(ix) A natural person whose indi-
vidual net worth, or joint net worth 
with that person’s spouse at the time 
of either his purchase in the exempt 
pool or his opening of an exempt ac-
count would qualify him as an accred-
ited investor as defined in § 230.501(a)(5) 
of this title; 

(x) A natural person who would qual-
ify as an accredited investor as defined 
in § 203.501(a)(6) of this title; 

(xi) A pool, trust, insurance company 
separate account or bank collective 
trust, with total assets in excess of 
$5,000,000, not formed for the specific 
purpose of either participating in the 
exempt pool or opening an exempt ac-
count, and whose participation in the 
exempt pool or investment in the ex-
empt account is directed by a qualified 
eligible person; or 

(xii) Except as provided for the gov-
ernmental entities referenced in para-
graph (a)(3)(iv) of this section, if other-
wise authorized by law to engage in 
such transactions, a governmental en-
tity (including the United States, a 
state, or a foreign government) or po-
litical subdivision thereof, or a multi-
national or supranational entity or an 
instrumentality, agency, or depart-
ment of any of the foregoing. 

(b) Relief available to commodity pool 
operators. Upon filing the notice re-
quired by paragraph (d) of this section, 
and subject to compliance with the 
conditions specified in paragraph (d) of 
this section, any registered commodity 
pool operator who offers or sells par-
ticipations in a pool solely to qualified 
eligible persons in an offering which 
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qualifies for exemption from the reg-
istration requirements of the Securi-
ties Act pursuant to section 4(2) of that 
Act or pursuant to Regulation S, 17 
CFR 230.901 et seq., and any bank reg-
istered as a commodity pool operator 
in connection with a pool that is a col-
lective trust fund whose securities are 
exempt from registration under the Se-
curities Act pursuant to section 3(a)(2) 
of that Act and are offered or sold, 
without marketing to the public, solely 
to qualified eligible persons, may claim 
any or all of the following relief with 
respect to such pool: 

(1) Disclosure relief. (i) Exemption 
from the specific requirements of 
§§ 4.21, 4.24, 4.25 and 4.26 with respect to 
each exempt pool; Provided, That if an 
offering memorandum is distributed in 
connection with soliciting prospective 
participants in the exempt pool, such 
offering memorandum must include all 
disclosures necessary to make the in-
formation contained therein, in the 
context in which it is furnished, not 
misleading; and that the following 
statement is prominently disclosed on 
the cover page of the offering memo-
randum, or, if none is provided, imme-
diately above the signature line on the 
subscription agreement or other docu-
ment that the prospective participant 
must execute to become a participant 
in the pool: 

‘‘PURSUANT TO AN EXEMPTION FROM 
THE COMMODITY FUTURES TRADING 
COMMISSION IN CONNECTION WITH 
POOLS WHOSE PARTICIPANTS ARE LIM-
ITED TO QUALIFIED ELIGIBLE PERSONS, 
AN OFFERING MEMORANDUM FOR THIS 
POOL IS NOT REQUIRED TO BE, AND HAS 
NOT BEEN, FILED WITH THE COMMIS-
SION. THE COMMODITY FUTURES TRAD-
ING COMMISSION DOES NOT PASS UPON 
THE MERITS OF PARTICIPATING IN A 
POOL OR UPON THE ADEQUACY OR ACCU-
RACY OF AN OFFERING MEMORANDUM. 
CONSEQUENTLY, THE COMMODITY FU-
TURES TRADING COMMISSION HAS NOT 
REVIEWED OR APPROVED THIS OFFER-
ING OR ANY OFFERING MEMORANDUM 
FOR THIS POOL.’’ 

(ii) Exemption from disclosing the 
past performance of exempt pools in 
the Disclosure Document of non-ex-
empt pools except to the extent that 
such past performance is material to 
the non-exempt pool being offered; Pro-
vided, That a pool operator that has 

claimed exemption hereunder and 
elects not to disclose any such per-
formance in the Disclosure Document 
of non-exempt pools shall state in a 
footnote to the performance disclosure 
therein that the operator is operating 
or has operated exempt pools whose 
performance is not disclosed in this 
Disclosure Document. 

(2) Periodic reporting relief. Exemption 
from the specific requirements of 
§§ 4.22(a) and (b); Provided, That a state-
ment signed and affirmed in accord-
ance with § 4.22(h) is prepared and dis-
tributed to pool participants no less 
frequently than quarterly within 30 
calendar days after the end of the re-
porting period. This statement must be 
presented and computed in accordance 
with generally accepted accounting 
principles and indicate: 

(i) The net asset value of the exempt 
pool as of the end of the reporting pe-
riod; 

(ii) The change in net asset value 
from the end of the previous reporting 
period; and 

(iii) The net asset value per out-
standing unit of participation in the 
exempt pool as of the end of the report-
ing period. 

(A) Either the net asset value per 
outstanding participation unit in the 
exempt pool as of the end of the report-
ing period, or 

(B) The total value of the partici-
pant’s interest or share in the exempt 
pool as of the end of the reporting pe-
riod. 

(iv) Where the pool is comprised of 
more than one ownership class or se-
ries, the net asset value of the series or 
class on which the account statement 
is reporting, and the net asset value 
per unit or value of the participant’s 
share, also must be included in the 
statement required by this paragraph 
(b)(2); except that, for a pool that is a 
series fund structured with a limita-
tion on liability among the different 
series, the account statement required 
by this paragraph (b)(2) is not required 
to include the consolidated net asset 
value of all series of the pool. 

(v) A commodity pool operator of a 
pool that meets the conditions speci-
fied in § 4.22(d)(2)(i) to present and com-
pute the commodity pool’s financial 
statements contained in the Annual 
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Report other than in accordance with 
generally accepted accounting prin-
ciples and has filed notice pursuant to 
§ 4.22(d)(2)(iii) may also use the alter-
native accounting principles, standards 
or practices identified in the notice 
with respect to the computation and 
presentation of the account statement. 

(3) Annual report relief. (i) Exemption 
from the specific requirements of 
§ 4.22(c) of this part; Provided, that 
within 90 calendar days after the end of 
the exempt pool’s fiscal year or the 
permanent cessation of trading, which-
ever is earlier, the commodity pool op-
erator electronically files with the Na-
tional Futures Association and distrib-
utes to each participant in lieu of the 
financial information and statements 
specified by that section, an annual re-
port for the exempt pool, affirmed in 
accordance with § 4.22(h) which con-
tains, at a minimum: 

(A) A Statement of Financial Condi-
tion as of the close of the exempt pool’s 
fiscal year (elected in accordance with 
§ 4.22(g)); 

(B) A Statement of Operations for 
that year; 

(C) Appropriate footnote disclosure 
and such further material information 
as may be necessary to make the re-
quired statements not misleading. For 
a pool that invests in other funds, this 
information must include, but is not 
limited to, separately disclosing the 
amounts of income, management and 
incentive fees associated with each in-
vestment in an investee fund that ex-
ceeds five percent of the pool’s net as-
sets. The income, management and in-
centive fees associated with an invest-
ment in an investee fund that is less 
than five percent of the pool’s net as-
sets may be combined and reported in 
the aggregate with the income, man-
agement and incentive fees of other 
investee funds that, individually, rep-
resent an investment of less than five 
percent of the pool’s net assets. If the 
commodity pool operator is not able to 
obtain the specific amounts of manage-
ment and incentive fees charged by an 
investee fund, the commodity pool op-
erator must disclose the percentage 
amounts and computational basis for 
each such fee and include a statement 
that the CPO is not able to obtain the 
specific fee amounts for this fund; 

(D) Where the pool is comprised of 
more than one ownership class or se-
ries, information for the series or class 
on which the financial statements are 
reporting should be presented in addi-
tion to the information presented for 
the pool as a whole; except that, for a 
pool that is a series fund structured 
with a limitation on liability among 
the different series, the financial state-
ments are not required to include con-
solidated information for all series. 

(ii) Legend. If a claim for exemption 
has been made pursuant to this sec-
tion, the commodity pool operator 
must make a statement to that effect 
on the cover page of each annual re-
port. 

(4) Recordkeeping relief. Exemption 
from the specific requirements of § 4,23; 
Provided, That the commodity pool op-
erator must maintain the reports re-
ferred to in paragraphs (b)(2) and (3) of 
this section and all books and records 
prepared in connection with his activi-
ties as the pool operator of the exempt 
pool (including, without limitation, 
records relating to the qualifications of 
qualified eligible persons and substan-
tiating any performance representa-
tions). Books and records that are not 
maintained at the pool operator’s main 
business office shall be maintained by 
one or more of the following: the pool’s 
administrator, distributor or custo-
dian, or a bank or registered broker or 
dealer acting in a similar capacity 
with respect to the pool. Such books 
and records must be made available to 
any representative of the Commission, 
the National Futures Association and 
the United States Department of Jus-
tice in accordance with the provisions 
of § 1.31. 

(5) If the pool operator does not 
maintain its books and records at its 
main business office, the pool operator 
shall: 

(i) At the time it registers with the 
Commission or delegates its record-
keeping obligations, whichever is later, 
file a statement that: 

(A) Identifies the name, main busi-
ness address, and main business tele-
phone number of the person(s) who will 
be keeping required books and records 
in lieu of the pool operator; 

(B) Sets forth the name and tele-
phone number of a contact for each 
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person who will be keeping required 
books and records in lieu of the pool 
operator; 

(C) Specifies, by reference to the re-
spective paragraph of this section, the 
books and records that such person will 
be keeping; and 

(D) Contains representations from 
the pool operator that: 

(1) It will promptly amend the state-
ment if the contact information or lo-
cation of any of the books and records 
required to be kept by this section 
changes, by identifying in such amend-
ment the new location and any other 
information that has changed; 

(2) It remains responsible for ensur-
ing that all books and records required 
by this section are kept in accordance 
with § 1.31; 

(3) Within 48 hours after a request by 
a representative of the Commission, it 
will obtain the original books and 
records from the location at which 
they are maintained, and provide them 
for inspection at the pool operator’s 
main business office; Provided, however, 
that if the original books and records 
are permitted to be, and are main-
tained, at a location outside the United 
States, its territories or possessions, 
the pool operator will obtain and pro-
vide such original books and records 
for inspection at the pool operator’s 
main business office within 72 hours of 
such a request; and 

(4) It will disclose in the pool’s Dis-
closure Document the location of its 
books and records that are required 
under this section. 

(ii) The pool operator shall also file 
electronically with the National Fu-
tures Association a statement from 
each person who will be keeping re-
quired books and records in lieu of the 
pool operator wherein such person: 

(A) Acknowledges that the pool oper-
ator intends that the person keep and 
maintain required pool books and 
records; 

(B) Agrees to keep and maintain such 
records required in accordance with 
§ 1.31 of this chapter; and 

(C) Agrees to keep such required 
books and records open to inspection 
by any representative of the Commis-
sion, the National Futures Association, 
or the United States Department of 

Justice in accordance with § 1.31 of this 
chapter. 

(c) Relief available to commodity trad-
ing advisors. Upon filing the notice re-
quired by paragraph (d) of this section, 
and subject to compliance with the 
conditions specified in paragraph (d) of 
this section, any registered commodity 
trading advisor who anticipates direct-
ing or guiding the commodity interest 
accounts of qualified eligible persons 
may claim any or all of the following 
relief with respect to the accounts of 
qualified eligible persons who have 
given due consent to their account 
being an exempt account under § 4.7: 

(1) Disclosure relief. (i) Exemption 
from the specific requirements of 
§§ 4.31, 4.34, 4.35 and 4.36; Provided, That 
if the commodity trading advisor deliv-
ers a brochure or other disclosure 
statement to such qualified eligible 
persons, such brochure or statement 
shall include all additional disclosures 
necessary to make the information 
contained therein, in the context in 
which it is furnished, not misleading; 
and that the following statement is 
prominently displayed on the cover 
page of the brochure or statement or, if 
none is provided, immediately above 
the signature line of the agreement 
that the client must execute before it 
opens an account with the commodity 
trading advisor: 

‘‘PURSUANT TO AN EXEMPTION FROM 
THE COMMODITY FUTURES TRADING 
COMMISSION IN CONNECTION WITH AC-
COUNTS OF QUALIFIED ELIGIBLE PER-
SONS, THIS BROCHURE OR ACCOUNT 
DOCUMENT IS NOT REQUIRED TO BE, 
AND HAS NOT BEEN, FILED WITH THE 
COMMISSION. THE COMMODITY FUTURES 
TRADING COMMISSION DOES NOT PASS 
UPON THE MERITS OF PARTICIPATING 
IN A TRADING PROGRAM OR UPON THE 
ADEQUACY OR ACCURACY OF COM-
MODITY TRADING ADVISOR DISCLO-
SURE. CONSEQUENTLY, THE COMMODITY 
FUTURES TRADING COMMISSION HAS 
NOT REVIEWED OR APPROVED THIS 
TRADING PROGRAM OR THIS BROCHURE 
OR ACCOUNT DOCUMENT.’’ 

(ii) Exemption from disclosing the 
past performance of exempt accounts 
in the Disclosure Document for non-ex-
empt accounts except to the extent 
that such past performance is material 
to the non-exempt account being of-
fered; Provided, That a commodity 
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trading advisor that has claimed ex-
emption hereunder and elects not to 
disclose any such performance in the 
Disclosure Document for non-exempt 
accounts shall state in a footnote to 
the performance disclosure therein 
that the advisor is advising or has ad-
vised exempt accounts for qualified eli-
gible persons whose performance is not 
disclosed in this Disclosure Document. 

(2) Recordkeeping relief. Exemption 
from the specific requirements of § 4.33; 
Provided, That the commodity trading 
advisor must maintain, at its main 
business office, all books and records 
prepared in connection with his activi-
ties as the commodity trading advisor 
of qualified eligible persons (including, 
without limitation, records relating to 
the qualifications of such qualified eli-
gible persons and substantiating any 
performance representations) and must 
make such books and records available 
to any representative of the Commis-
sion, the National Futures Association 
and the United States Department of 
Justice in accordance with the provi-
sions of § 1.31. 

(d) Notice of claim for exemption. (1) A 
notice of a claim for exemption under 
this section must: 

(i) Provide the name, main business 
address, main business telephone num-
ber and the National Futures Associa-
tion commodity pool operator or com-
modity trading advisor identification 
number of the person claiming the ex-
emption; 

(ii)(A) Where the claimant is a com-
modity pool operator, provide the 
name(s) of the pool(s) for which the re-
quest is made; Provided, That a single 
notice representing that the pool oper-
ator anticipates operating single-inves-
tor pools may be filed to claim exemp-
tion for single-investor pools and such 
notice need not name each such pool; 

(B) Where the claimant is a com-
modity trading advisor, contain a rep-
resentation that the trading advisor 
anticipates providing commodity inter-
est trading advice to qualified eligible 
persons; 

(iii) Contain representations that: 
(A) Neither the commodity pool oper-

ator or commodity trading advisor nor 
any of its principals is subject to any 
statutory disqualification under sec-
tion 8a(2) or 8a(3) of the Act unless 

such disqualification arises from a 
matter which was previously disclosed 
in connection with a previous applica-
tion for registration if such registra-
tion was granted or which was dis-
closed more than thirty days prior to 
the filing of the notice under this para-
graph (d); 

(B) The commodity pool operator or 
commodity trading advisor will comply 
with the applicable requirements of 
§ 4.7; and 

(C) Where the claimant is a com-
modity pool operator, that the exempt 
pool will be offered and operated in 
compliance with the applicable re-
quirements of § 4.7; 

(iv) Specify the relief claimed under 
§ 4.7; 

(v) Where the claimant is a com-
modity pool operator, state the closing 
date of the offering or that the offering 
will be continuous; 

(vi) Be filed by a representative duly 
authorized to bind the commodity pool 
operator or commodity trading advi-
sor; 

(vii) Be filed electronically with the 
National Futures Association through 
its electronic exemption filing system; 
and 

(viii)(A)(1) Where the claimant is a 
commodity pool operator, except as 
provided in paragraph (d)(1)(ii)(A) of 
this section with respect to single-in-
vestor pools and in paragraph 
(d)(1)(viii)(A)(2) of this section, be re-
ceived by the National Futures Asso-
ciation: 

(i) Before the date the pool first en-
ters into a commodity interest trans-
action, if the relief claimed is limited 
to that provided under paragraphs 
(b)(2), (3) and (4) of this section; or 

(ii) Prior to any offer or sale of any 
participation in the exempt pool if the 
claimed relief includes that provided 
under paragraph (b)(1) of this section. 

(2) Where participations in a pool 
have been offered or sold in full compli-
ance with part 4, the notice of a claim 
for exemption may be filed with the 
National Futures Association at any 
time; Provided, That the claim for ex-
emption is otherwise consistent with 
the duties of the commodity pool oper-
ator and the rights of pool participants 
and that the commodity pool operator 
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notifies the pool participants of his in-
tention, absent objection by the hold-
ers of a majority of the units of partici-
pation in the pool who are unaffiliated 
with the commodity pool operator 
within twenty-one days after the date 
of the notification, to file a notice of 
claim for exemption under § 4.7 and 
such holders have not objected within 
such period. A commodity pool oper-
ator filing a notice under this para-
graph (d)(1)(viii)(A)(2) shall either pro-
vide disclosure and reporting in accord-
ance with the requirements of part 4 to 
those participants objecting to the fil-
ing of such notice or allow such par-
ticipants to redeem their units of par-
ticipation in the pool within three 
months of the filing of such notice. 

(B) Where the claimant is a com-
modity trading advisor, be received by 
the Commission before the date the 
trading advisor first enters into an 
agreement to direct or guide the com-
modity interest account of a qualified 
eligible person pursuant to § 4.7. 

(2) The notice will be effective upon 
receipt by the National Futures Asso-
ciation with respect to each pool for 
which it was made where the claimant 
is a commodity pool operator and oth-
erwise generally where the claimant is 
a commodity trading advisor; Provided, 
That any notice which does not include 
all the required information shall not 
be effective, and that if at the time the 
National Futures Association receives 
the notice an enforcement proceeding 
brought by the Commission under the 
Act or the regulations is pending 
against the pool operator or trading 
advisor or any of its principals, the ex-
emption will not be effective until 
twenty-one calendar days after receipt 
of the notice by the National Futures 
Association and that in such case an 
exemption may be denied by the Com-
mission or the National Futures Asso-
ciation or made subject to such condi-
tions as the Commission or the Na-
tional Futures Association may im-
pose. 

(3) Any exemption claimed hereunder 
shall cease to be effective upon any 
change which would cause the com-
modity pool operator of an exempt pool 
to be ineligible for the relief claimed 
with respect to such pool or which 
would cause a commodity trading advi-

sor to be ineligible for the relief 
claimed. The pool operator or trading 
advisor must promptly file a notice ad-
vising the National Futures Associa-
tion of such change. 

(4)(i) Any exemption from the re-
quirements of § 4.21, § 4.22, § 4.23, § 4.24, 
§ 4.25 or § 4.26 claimed hereunder with 
respect to a pool shall not affect the 
obligation of the commodity pool oper-
ator to comply with all other applica-
ble provisions of part 4, the Act and the 
Commission’s rules and regulations, 
with respect to the pool and any other 
pool the pool operator operates or in-
tends to operate. 

(ii) Any exemption from the require-
ments of § 4.31, § 4.33, § 4.34, § 4.35 or § 4.36 
claimed hereunder shall not affect the 
obligation of the commodity trading 
advisor to comply with all other appli-
cable provisions of part 4, the Act and 
the Commission’s rules and regula-
tions, with respect to any qualified eli-
gible person and any other client to 
which the commodity trading advisor 
provides or intends to provide com-
modity interest trading advice. 

(e) Insignificant deviations from a term, 
condition or requirement of § 4.7. (1) A 
failure to comply with a term or condi-
tion of § 4.7 will not result in the loss of 
the exemption with respect to a par-
ticular pool or client if the commodity 
pool operator or the commodity trad-
ing advisor relying on the exemption 
shows that: 

(i) The failure to comply did not per-
tain to a term, condition or require-
ment directly intended to protect that 
particular qualified eligible person; 

(ii) The failure to comply was insig-
nificant with respect to the exempt 
pool as a whole or to the particular ex-
empt account; and 

(iii) A good faith and reasonable at-
tempt was made to comply with all ap-
plicable terms, conditions and require-
ments of § 4.7. 

(2) A transaction made in reliance on 
§ 4.7 must comply with all applicable 
terms, conditions and requirements of 
§ 4.7. Where an exemption is established 
only through reliance upon paragraph 
(e)(1) of this section, the failure to 
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comply shall nonetheless be actionable 
by the Commission. 

[65 FR 47854, Aug. 4, 2000, as amended at 67 
FR 77411, Dec. 18, 2002; 68 FR 47231, Aug. 8, 
2003; 71 FR 8942, Feb. 22, 2006; 72 FR 1662, Jan. 
16, 2007; 74 FR 57590, Nov. 9, 2009; 75 FR 55428, 
Sept. 10, 2010; 77 FR 11284, Feb. 24, 2012; 77 FR 
17329, Mar. 26, 2012; 77 FR 54358, Sept. 5, 2012; 
78 FR 52333, Aug. 22, 2013; 81 FR 85154, Nov. 
25, 2016] 

§ 4.8 Exemption from certain require-
ments of rule 4.26 with respect to 
pools offered or sold in certain of-
ferings exempt from registration 
under the Securities Act. 

(a) Notwithstanding paragraph (d) of 
§ 4.26 and subject to the conditions 
specified herein, the registered com-
modity pool operator of a pool offered 
or sold solely to ‘‘accredited investors’’ 
as defined in 17 CFR 230.501 in an offer-
ing exempt from the registration re-
quirements of the Securities Act of 1933 
pursuant to Rule 505 or 506 of Regula-
tion D, 17 CFR 230.505 or 230.506, may 
solicit, accept and receive funds, secu-
rities and other property from prospec-
tive participants in that pool upon fil-
ing with the National Futures Associa-
tion and providing to such participants 
the Disclosure Document for the pool. 

(b) Notwithstanding paragraph (d) of 
§ 4.26 and subject to the conditions 
specified herein, the registered com-
modity pool operator of a pool offered 
or sold in an offering exempt from the 
registration requirements of the Secu-
rities Act of 1933 pursuant to Rule 505 
or 506 of Regulation D, 17 CFR 230.505 
or 230.506, that is operated in compli-
ance with, and has filed the notice re-
quired by § 4.12(b) may solicit, accept 
and receive funds, securities and other 
property from prospective participants 
in that pool upon filing with the Na-
tional Futures Association and pro-
viding to such participants the Disclo-
sure Document for the pool. 

(c) The relief provided under § 4.8 is 
not available if an enforcement pro-
ceeding brought by the Commission 
under the Act or the regulations is 
pending against the commodity pool 
operator or any of its principals or if 
the commodity pool operator or any of 
its principals is subject to any statu-

tory disqualification under §§ 8a(2) or 
8a(3) of the Act. 

[57 FR 34865, Aug. 7, 1992; 57 FR 41173, Sept. 
9, 1992, as amended at 60 FR 38182, July 25, 
1995; 72 FR 1662, Jan. 16, 2007] 

§ 4.9 [Reserved] 

§ 4.10 Definitions. 
For purposes of this part: 
(a) [Reserved] 
(b) Net asset value means total assets 

minus total liabilities, determined in 
accord with generally accepted ac-
counting principles, with each position 
in a commodity interest accounted for 
at fair market value. 

(c) Participant means any person that 
has any direct financial interest in a 
pool (e.g., a limited partner). 

(d)(1) Pool means any investment 
trust, syndicate or similar form of en-
terprise operated for the purpose of 
trading commodity interests. 

(2) Multi-advisor pool means a pool in 
which: 

(i) No commodity trading advisor is 
allocated or intended to be allocated 
more than twenty-five percent of the 
pool’s funds available for commodity 
interest trading; and 

(ii) No investee pool is allocated or 
intended to be allocated more than 
twenty-five percent of the pool’s net 
asset value. 

(3) Principal-protected pool means a 
pool (commonly referred to as a ‘‘guar-
anteed pool’’) that is designed to limit 
the loss of the initial investment of its 
participants. 

(4) Investee pool means any pool in 
which another pool or account partici-
pates or invests, e.g., as a limited part-
ner thereof. 

(5) Major investee pool means, with re-
spect to a pool, any investee pool that 
is allocated or intended to be allocated 
at least ten percent of the net asset 
value of the pool. 

(e)(1) Principal, when referring to a 
person that is a principal of a par-
ticular entity, shall have the same 
meaning as the term ‘‘principal’’ under 
§ 3.1(a) of this chapter. 

(2) Trading principal means: 
(i) With respect to a commodity pool 

operator, a principal who participates 
in making trading decisions for a pool, 
or who supervises, or has authority to 
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1 For example, a worst peak-to-valley draw- 
down of ‘‘4 to 8–92/25%’’ means that the peak- 
to-valley draw-down lasted from April to Au-
gust of 1992 and resulted in a twenty-five per-
cent cumulative draw-down. 

allocate pool assets to, persons so en-
gaged; and 

(ii) With respect to a commodity 
trading advisor, a principal who par-
ticipates in making trading decisions 
for the account of a client or who su-
pervises or selects persons so engaged. 

(f) Direct, as used in the context of 
trading commodity interest accounts, 
refers to agreements whereby a person 
is authorized to cause transactions to 
be effected for a client’s commodity in-
terest account without the client’s spe-
cific authorization. 

(g) Trading program refers to the pro-
gram pursuant to which a person (1) di-
rects a client’s commodity interest ac-
count, or (2) guides the client’s com-
modity interest trading by means of a 
systematic program that recommends 
specific transactions. 

(h) Trading manager means, with re-
spect to a pool, any person, other than 
the commodity pool operator of the 
pool, having sole or partial authority 
to allocate pool assets to commodity 
trading advisors or investee pools. 

(i) Major commodity trading advisor 
means, with respect to a pool, any 
commodity trading advisor that is allo-
cated or is intended to be allocated at 
least ten percent of the pool’s funds 
available for commodity interest trad-
ing. For this purpose, the percentage 
allocation shall be the amount of funds 
allocated to the trading advisor by 
agreement with the commodity pool 
operator (or trading manager) on be-
half of the pool, expressed as a percent-
age of the lesser of the aggregate value 
of the assets allocated to the pool’s 
trading advisors or the net assets of 
the pool at the time of allocation. 

(j) Break-even point—(1) Means the 
trading profit that a pool must realize 
in the first year of a participant’s in-
vestment to equal all fees and expenses 
such that such participant will recoup 
its initial investment, as calculated 
pursuant to rules promulgated by a 
registered futures association pursuant 
to section 17(j) of the Act; and 

(2) Must be expressed both as a dollar 
amount and as a percentage of the min-
imum unit of initial investment and 
assume redemption of the initial in-
vestment at the end of the first year of 
investment. 

(k) Draw-down means losses experi-
enced by a pool or account over a speci-
fied period. 

(l) Worst peak-to-valley draw-down 
means the greatest cumulative per-
centage decline in month-end net asset 
value due to losses sustained by a pool, 
account or trading program during any 
period in which the initial month-end 
net asset value is not equaled or ex-
ceeded by a subsequent month-end net 
asset value. Such decline must be ex-
pressed as a percentage of the initial 
month-end net asset value, together 
with an indication of the months and 
year(s) of such decline from the initial 
month-end net asset value to the low-
est month-end net asset value of such 
decline. 1 For purposes of §§ 4.25 and 
4.35, a peak-to-valley draw-down which 
began prior to the beginning of the 
most recent five calendar years is 
deemed to have occurred during such 
five- calendar-year period. 

(m) Partially-funded account means a 
client participation in the program of a 
commodity trading advisor in which 
the amount of funds in the client’s 
commodity interest account over 
which such commodity trading advisor 
has trading authority is less than the 
account size that establishes the cli-
ent’s level of trading in a commodity 
trading advisor’s program. 

[46 FR 26013, May 9, 1981, as amended at 49 
FR 8225, Mar. 5, 1984; 60 FR 38182, July 25, 
1995; 66 FR 53522, Oct. 23, 2001; 68 FR 42967, 
July 21, 2003; 72 FR 63979, Nov. 14, 2007] 

§ 4.11 Exemption from section 4n(3)(B). 

The provisions of section 4n(3)(B) of 
the Act shall not apply to any com-
modity pool operator or commodity 
trading advisor that is registered under 
the Act as such or that is exempt from 
such registration. 

§ 4.12 Exemption from provisions of 
part 4. 

(a) In general. (1) The Commission 
may exempt any person or any class or 
classes of persons from any provision of 
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this part 4 if it finds that the exemp-
tion is not contrary to the public inter-
est and the purposes of the provisions 
from which the exemption is sought. 

(2) The Commission may grant the 
exemption subject to such terms and 
conditions as it may find appropriate. 

(b) Exemption from subpart B for cer-
tain commodity pool operators based on 
amount and nature of commodity interest 
trading—(1) Eligibility. Subject to com-
pliance with the provisions of para-
graph (d) of this section, any person 
who is registered as a commodity pool 
operator, or has applied for such reg-
istration, may claim any or all of the 
relief available under paragraph (b)(2) 
of this section if: 

(i) The pool for which it makes such 
claim: 

(A) Will be offered and sold pursuant 
to the Securities Act of 1933 or pursu-
ant to an exemption from said Act; 

(B) Will generally and routinely en-
gage in the buying and selling of secu-
rities and securities derived instru-
ments; 

(C) Will not enter into commodity in-
terest transactions for which the ag-
gregate initial margin and premiums, 
and required minimum security deposit 
for retail forex transactions (as defined 
in § 5.1(m) of this chapter) exceed 10 
percent of the fair market value of the 
pool’s assets, after taking into account 
unrealized profits and unrealized losses 
on any such contracts it has entered 
into; Provided, however, That in the 
case of an option that is in-the-money 
at the time of purchase, the in-the- 
money amount as defined in § 190.01(x) 
of this chapter may be excluded in 
computing such 10 percent; and 

(D) Will trade such commodity inter-
ests in a manner solely incidental to 
its securities trading activities. 

(ii) Each existing participant and 
prospective participant in the pool for 
which it makes such request is in-
formed in writing of the restrictions 
set forth in paragraph (b)(1)(i) (C) and 
(D) of this section prior to the date the 
pool commences trading commodity in-
terests. The pool operator may furnish 
this information by way of the pool’s 
Disclosure Document, Account State-
ment, a separate notice or other simi-
lar means, including written commu-

nication delivered through electronic 
transmission. 

(2) Relief available to pool operator. 
The commodity pool operator of a pool 
which meets the criteria of paragraph 
(b)(1) of this section may claim the fol-
lowing relief: 

(i) In the case of § 4.21, that the Com-
mission accept in lieu and in satisfac-
tion of the Disclosure Document speci-
fied by that section an offering memo-
randum for the pool which does not 
contain the information required by 
§§ 4.24(a), 4.24(b), and 4.24(n); Provided, 
however, that the offering memo-
randum: 

(A) Is prepared pursuant to the re-
quirements of the Securities Act of 
1933, as amended, or the exemption 
from said Act pursuant to which the 
pool is being offered and sold; 

(B) Contains the information re-
quired by §§ 4.24(c) through (m) and (o) 
through (u); and 

(C) Complies with the requirements 
of §§ 4.24(v) and (w). 

(ii) In the case of § 4.22 (a) and (b), 
that the Commission accept in lieu and 
in satisfaction of the Account State-
ment and prescribed frequency respec-
tively specified by those sections a 
statement which indicates the net 
asset value of the pool as of the end of 
the reporting period and the change in 
net asset value from the end of the pre-
vious reporting period, to be prepared 
and distributed no less frequently than 
quarterly; Provided, however, That each 
such statement complies with the 
other requirements of § 4.22 (a) and (b), 
including the references in those sec-
tions to § 4.22 (g) and (h). 

(iii) In the case of § 4.22 (c) through 
(e), that the Commission accept in lieu 
and in satisfaction of the financial in-
formation and statements in the An-
nual Report specified by those sections 
an annual report for the pool which 
contains, at a minimum, a Statement 
of Financial Condition as of the close 
of the pool’s fiscal year and a State-
ment of Income (Loss) for that year; 
Provided, however, That: 

(A) Each such annual report complies 
with the other requirements of § 4.22(c), 
including the reference in that section 
to § 4.22(h) and the requirement in 
§ 4.22(c)(5) that the annual report must 
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contain appropriate footnote disclosure 
and further material information; and 

(B) The financial statements in such 
annual report must be presented and 
computed in accordance with generally 
accepted accounting principles consist-
ently applied and must be certified by 
an independent public accountant. 

(iv) In the case of § 4.23(a) (10) and 
(11), to exempt the pool operator from 
the requirements of those sections with 
respect to the pool. 

(c) Exemption from subpart B for cer-
tain commodity pool operators based on 
registration under the Securities Act of 
1933 or the Investment Company Act of 
1940—(1) Eligibility. Subject to compli-
ance with the provisions of paragraph 
(d) of this section, any person who is 
registered as a commodity pool oper-
ator, or has applied for such registra-
tion, may claim any or all of the relief 
available under paragraph (c)(2) of this 
section if, with respect to the pool for 
which it makes such claim: 

(i) The units of participation will be 
offered and sold pursuant to an effec-
tive registration statement under the 
Securities Act of 1933; or 

(ii) The pool is registered under the 
Investment Company Act of 1940. 

(2) Relief available to pool operator 
claiming relief under paragraph (c)(1)(i). 
The commodity pool operator of a pool 
whose units of participation meet the 
criteria of paragraph (c)(1)(i) if this 
section may claim the following relief: 

(i) In the case of § 4.21, exemption 
from the Disclosure Document delivery 
and acknowledgment requirements of 
that section, Provided, however, that 
the pool operator: 

(A) Cause the pool’s Disclosure Docu-
ment to be readily accessible on an 
Internet Web site maintained by the 
pool operator; 

(B) Cause the Disclosure Document 
to be kept current in accordance with 
the requirements of § 4.26(a); 

(C) Clearly inform prospective pool 
participants with whom it has contact 
of the Internet address of such Web site 
and direct any broker, dealer or other 
selling agent to whom the pool oper-
ator sells units of participation in the 
pool to so inform prospective pool par-
ticipants; and 

(D) Comply with all other require-
ments applicable to pool Disclosure 

Documents under part 4. The pool oper-
ator may satisfy the requirement of 
§ 4.26(b) to attach to the Disclosure 
Document a copy of the pool’s most 
current Account Statement and An-
nual Report if the pool operator makes 
such Account Statement and Annual 
Report readily accessible on an Inter-
net Web site maintained by the pool 
operator. 

(ii) In the case of § 4.22, exemption 
from the Account Statement distribu-
tion requirement of that section; Pro-
vided, however, that the pool operator: 

(A) Cause the pool’s Account State-
ments, including the certification re-
quired by § 4.22(h), to be readily acces-
sible on an Internet Web site main-
tained by the pool operator within 30 
calendar days after the last day of the 
applicable reporting period and con-
tinuing for a period of not less than 30 
calendar days; and 

(B) Cause the Disclosure Document 
for the pool to clearly indicate: 

(1) That the information required to 
be included in the Account Statements 
will be readily accessible on an Inter-
net Web site maintained by the pool 
operator; and 

(2) The Internet address of such Web 
site. 

(3) Relief available to pool operator 
claiming relief under paragraph (c)(1)(ii). 
The commodity pool operator of a pool 
whose units of participation meet the 
criteria of paragraph (c)(1)(ii) of this 
section may claim the following relief: 

(i) The pool operator of an offered 
pool will be exempt from the require-
ments of §§ 4.21, 4.24, 4.25, and 4.26; Pro-
vided, that 

(A) The pool operator of an offered 
pool with less than a three-year oper-
ating history discloses the performance 
of all accounts and pools that are man-
aged by the pool operator and that 
have investment objectives, policies, 
and strategies substantially similar to 
those of the offered pool; and, 

(B) The disclosure provided with re-
spect to the offered pool complies with 
the provisions of the Investment Com-
pany Act of 1940, the Securities Act of 
1933, the Securities Exchange Act of 
1934, the regulations promulgated 
thereunder, and any guidance issued by 
the Securities and Exchange Commis-
sion or any division thereof. 
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(ii) Exemption from the Account 
Statement distribution requirement of 
§§ 4.22(a) and (b); Provided, however, that 
the pool operator: 

(A) Causes the current net asset 
value per share to be available to par-
ticipants; 

(B) Causes the pool to clearly dis-
close: 

(1) That the information will be read-
ily accessible on an Internet Web site 
maintained by the pool operator or its 
designee or otherwise made available 
to participants and the means through 
which the information will be made 
available; and 

(2) The Internet address of such Web 
site, if applicable; and 

(iii) Exemption from the provisions 
of § 4.23 that require that a pool opera-
tor’s books and records be made avail-
able to participants for inspection and/ 
or copying at the request of the partic-
ipant. 

(d)(1) Notice of claim for exemption. 
Any registered commodity pool oper-
ator, or applicant for commodity pool 
operator registration, who desires to 
claim the relief available under para-
graph (b) or (c) of this § 4.12 must file 
electronically a claim of exemption 
with the National Futures Association 
through its electronic exemption filing 
system. Such claim must: 

(i) Provide the name, main business 
address and main business telephone 
number of the registered commodity 
pool operator, or applicant for such 
registration, making the request; 

(ii) Provide the name of the com-
modity pool for which the request is 
being made; 

(iii) Contain representations that: 
(A) The pool will be operated in com-

pliance with paragraph (b)(1)(i) of this 
section and the pool operator will com-
ply with the requirements of paragraph 
(b)(1)(ii) of this section; 

(B) The pool will be operated in com-
pliance with paragraph (c)(1) of this 
section and the pool operator will com-
ply with the requirements of paragraph 
(c)(2) of this section; or 

(C) The pool will be operated in com-
pliance with paragraph (c)(1) of this 
section and the pool operator will com-
ply with the requirements of paragraph 
(c)(3) of this section; 

(iv) Specify the relief sought under 
paragraph (b)(2), (c)(2), or (c)(3) of this 
section, as the case may be; 

(v) Be filed by a representative duly 
authorized to bind the pool operator. 

(2)(i) The claim of exemption must be 
filed before the date the commodity 
pool first enters into a commodity in-
terest transaction. 

(ii) The claim of exemption shall be 
effective upon filing; Provided, however, 
That any exemption claimed here-
under: 

(A) Will not be effective unless and 
until the notice required by this para-
graph (d) contains all information 
called for herein and any statements 
required under paragraph (c)(2)(iii) 
have been provided; and 

(B) Will cease to be effective upon 
any change which would render the 
representations made pursuant to para-
graph (d)(1)(iii) of this section inac-
curate or the continuation of such rep-
resentations false or misleading. 

(3)(i) If a claim of exemption has been 
made under § 4.12(b)(2)(i), the com-
modity pool operator must make a 
statement to that effect on the cover 
page of each offering memorandum, or 
amendment thereto, that it is required 
to file with the National Futures Asso-
ciation pursuant to § 4.26. 

(ii) If a claim of exemption has been 
made with respect to paragraph 
(b)(2)(iii) of this section, the pool oper-
ator must make a statement to that ef-
fect on the cover page of each annual 
report that it is required to file with 
the National Futures Association pur-
suant to § 4.22(c). 

(4)(i) Any claim of exemption effec-
tive hereunder shall be effective only 
with respect to the pool for which it 
has been made. 

(ii) The effectiveness of such claim 
shall not affect the obligations of the 
commodity pool operator to comply 
with all other applicable provisions of 
this part 4, the Act and the Commis-
sion’s rules and regulations issued 
thereunder with respect to the pool and 
any other pool the pool operator oper-
ates or intends to operate. 

[52 FR 41984, Nov. 2, 1987, as amended at 60 
FR 38183, July 25, 1995; 67 FR 77411, Dec. 18, 
2002; 72 FR 1663, Jan. 16, 2007; 75 FR 55428, 
Sept. 10, 2010; 76 FR 28644, May 18, 2011; 78 FR 
52333, Aug. 22, 2013] 
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§ 4.13 Exemption from registration as 
a commodity pool operator. 

This section is organized as follows: 
Paragraph (a) of this section specifies 
the criteria that must be met to qual-
ify for exemption from registration 
under this section; paragraph (b) of 
this section governs the notice that 
must be filed to claim exemption from 
registration; paragraph (c) of this sec-
tion sets forth the continuing obliga-
tions of a person who has claimed ex-
emption under this section; paragraph 
(d) of this section specifies information 
certain persons must provide if they 
subsequently register; paragraph (e) of 
this section specifies the effect of reg-
istration on a person who has claimed 
an exemption from registration under 
this section or who is eligible to claim 
an exemption from registration here-
under; and paragraph (f) of this section 
specifies the effect of this section on 
§ 4.5 of this chapter. 

(a) A person is not required to reg-
ister under the Act as a commodity 
pool operator if: 

(1)(i) It does not receive any com-
pensation or other payment, directly 
or indirectly, for operating the pool, 
except reimbursement for the ordinary 
administrative expenses of operating 
the pool; 

(ii) It operates only one commodity 
pool at any time; 

(iii) It is not otherwise required to 
register with the Commission and is 
not a business affiliate of any person 
required to register with the Commis-
sion; and 

(iv) Neither the person nor any other 
person involved with the pool does any 
advertising in connection with the pool 
(for purposes of this section, adver-
tising includes the systematic solicita-
tion of prospective participants by 
telephone or seminar presentation); 

(2)(i) None of the pools operated by it 
has more than 15 participants at any 
time; and 

(ii) The total gross capital contribu-
tions it receives for units of participa-
tion in all of the pools it operates or 
that it intends to operate do not in the 
aggregate exceed $400,000. 

(iii) For the purpose of determining 
eligibility for exemption under para-
graph (a)(2) of this section, the person 

may exclude the following participants 
and their contributions: 

(A) The pool’s operator, commodity 
trading advisor, and the principals 
thereof; 

(B) A child, sibling or parent of any 
of these participants; 

(C) The spouse of any participant 
specified in paragraph (a)(2)(iii)(A) or 
(B) of this section; and 

(D) Any relative of a participant 
specified in paragraph (a)(2)(iii)(A), (B) 
or (C) of this section, its spouse or a 
relative of its spouse, who has the same 
principal residence as such participant; 

(3) For each pool for which the person 
claims exemption from registration 
under this paragraph (a)(3): 

(i) Interests in the pool are exempt 
from registration under the Securities 
Act of 1933, and such interests are of-
fered and sold without marketing to 
the public in the United States; 

(ii) At all times, the pool meets one 
or the other of the following tests with 
respect to its commodity interest posi-
tions, including positions in security 
futures products, whether entered into 
for bona fide hedging purposes or other-
wise: 

(A) The aggregate initial margin, 
premiums, and required minimum se-
curity deposit for retail forex trans-
actions (as defined in § 5.1(m) of this 
chapter) required to establish such po-
sitions, determined at the time the 
most recent position was established, 
will not exceed 5 percent of the liquida-
tion value of the pool’s portfolio, after 
taking into account unrealized profits 
and unrealized losses on any such posi-
tions it has entered into; Provided, 
That in the case of an option that is in- 
the-money at the time of purchase, the 
in-the-money amount as defined in 
§ 190.01(x) of this chapter may be ex-
cluded in computing such 5 percent; or 

(B) The aggregate net notional value 
of such positions, determined at the 
time the most recent position was es-
tablished, does not exceed 100 percent 
of the liquidation value of the pool’s 
portfolio, after taking into account un-
realized profits and unrealized losses 
on any such positions it has entered 
into. For the purpose of this paragraph: 

(1) The term ‘‘notional value’’ shall 
be calculated for each futures position 
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by multiplying the number of con-
tracts by the size of the contract, in 
contract units (taking into account 
any multiplier specified in the con-
tract), by the current market price per 
unit, for each such option position by 
multiplying the number of contracts 
by the size of the contract, adjusted by 
its delta, in contract units (taking into 
account any multiplier specified in the 
contract), by the strike price per unit, 
for each such retail forex transaction, 
by calculating the value in U.S. Dollars 
of such transaction, at the time the 
transaction was established, excluding 
for this purpose the value in U.S. Dol-
lars of offsetting long and short trans-
actions, if any, and for any cleared 
swap by the value as determined con-
sistent with the terms of 17 CFR part 
45; and 

(2) The person may net futures con-
tracts with the same underlying com-
modity across designated contract 
markets and foreign boards of trade; 
and swaps cleared on the same deriva-
tives clearing organization where ap-
propriate; and 

(iii) The person reasonably believes, 
at the time of investment (or, in the 
case of an existing pool, at the time of 
conversion to a pool meeting the cri-
teria of paragraph (a)(3) of this sec-
tion), that each person who partici-
pates in the pool is: 

(A) An ‘‘accredited investor,’’ as that 
term is defined in § 230.501 of this title; 

(B) A trust that is not an accredited 
investor but that was formed by an ac-
credited investor for the benefit of a 
family member; 

(C) A ‘‘knowledgeable employee,’’ as 
that term is defined in § 270.3c–5 of this 
title; 

(D) A ‘‘qualified eligible person,’’ as 
that term is defined in 
§ 4.7(a)(2)(viii)(A) of this chapter; or 

(E) A person eligible to participate in 
a pool for which the pool operator can 
claim exemption from registration 
under paragraph (a)(4) of this section; 
and 

(iv) Participations in the pool are not 
marketed as or in a vehicle for trading 
in the commodity futures or com-
modity options markets; Provided, 
That nothing in paragraph (a)(3) of this 
section shall prohibit the person from 
claiming an exemption under this sec-

tion if it additionally operates one or 
more pools for which it meets the cri-
teria of paragraph (a)(4) of this section; 

(4) [Reserved] 
(5) The person is acting as a director 

or trustee with respect to a pool whose 
operator is registered as a commodity 
pool operator and is eligible to claim 
relief under § 4.12(c) of this chapter, 
Provided, however, that: 

(i) The person acts in such capacity 
solely to comply with the requirements 
under section 10A of the Securities Ex-
change Act of 1934, as amended, and 
any Securities and Exchange Commis-
sion rules and exchange listing require-
ments adopted pursuant thereto, that 
the pool have an audit committee com-
prised exclusively of independent direc-
tors or trustees; 

(ii) The person has no power or au-
thority to manage or control the oper-
ations or activities of the pool except 
as necessary to comply with such re-
quirement; and 

(iii) The registered pool operator of 
the pool is and will be liable for any 
violation of the Act or the Commis-
sion’s regulations by the person in con-
nection with the person’s serving as a 
director or trustee with respect to the 
pool. 

(6)(i) Eligibility for exemption under 
paragraph (a)(1), (a)(2), (a)(3) or (a)(4) of 
this section is subject to the person 
furnishing in written communication 
physically delivered or delivered 
through electronic transmission to 
each prospective participant in the 
pool: 

(A) A statement that the person is 
exempt from registration with the 
Commission as a commodity pool oper-
ator and that therefore, unlike a reg-
istered commodity pool operator, it is 
not required to deliver a Disclosure 
Document and a certified annual report 
to participants in the pool; and 

(B) A description of the criteria pur-
suant to which it qualifies for such ex-
emption from registration. 

(ii) The person must make these dis-
closures by no later than the time it 
delivers a subscription agreement for 
the pool to a prospective participant in 
the pool. 
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(b)(1) Any person who desires to 
claim the relief from registration pro-
vided by this section, must file elec-
tronically a notice of exemption from 
commodity pool operator registration 
with the National Futures Association 
through its electronic exemption filing 
system. The notice must: 

(i) Provide the name, main business 
address, main business telephone num-
ber, main facsimile number and main 
email address of the person claiming 
the exemption and the name of the 
pool for which it is claiming exemp-
tion; 

(ii) Contain the section number pur-
suant to which the operator is filing 
the notice (i.e., § 4.13(a)(1), (2), or (3)) 
and represent that the pool will be op-
erated in accordance with the criteria 
of that paragraph; and 

(iii) Be filed by a representative duly 
authorized to bind the person. 

(2) The person must file the notice by 
no later than the time that the pool 
operator delivers a subscription agree-
ment for the pool to a prospective par-
ticipant in the pool; Provided, however, 
that in the case of a claim for relief 
under § 4.13(a)(5), the person must file 
the notice by the later of the effective 
date of the pool’s registration state-
ment under the Securities Act of 1933 
or the date on which the person first 
becomes a director or trustee; and Pro-
vided, further, that where a person reg-
istered with the Commission as a com-
modity pool operator intends to with-
draw from registration in order to 
claim exemption hereunder, the person 
must notify its pool’s participants in 
written communication physically de-
livered or delivered through electronic 
transmission that it intends to with-
draw from registration and claim the 
exemption, and it must provide each 
such participant with a right to redeem 
its interest in the pool prior to the per-
son filing a notice of exemption from 
registration 

(3) The notice will be effective upon 
filing, provided the notice is materially 
complete. 

(4) Annual notice. Each person who 
has filed a notice of exemption from 
registration under this section must af-
firm on an annual basis the notice of 
exemption from registration, withdraw 
such exemption due to the cessation of 

activities requiring registration or ex-
emption therefrom, or withdraw such 
exemption and apply for registration 
within 60 days of the calendar year end 
through National Futures Associa-
tion’s electronic exemption filing sys-
tem. 

(5) Each person who has filed a notice 
of exemption from registration under 
this section must, in the event that 
any of the information contained or 
representations made in the notice be-
comes inaccurate or incomplete, 
amend the notice through National Fu-
tures Association’s electronic exemp-
tion filing system as may be necessary 
to render the notice accurate and com-
plete. This amendment must be filed 
electronically within 15 business days 
after the pool operator becomes aware 
of the occurrence of such event. 

(c)(1) Each person who has filed a no-
tice of exemption from registration 
under this section must: 

(i) Make and keep all books and 
records prepared in connection with its 
activities as a pool operator for a pe-
riod of five years from the date of prep-
aration; 

(ii) Keep such books and records 
readily accessible during the first two 
years of the five-year period. All such 
books and records must be available for 
inspection upon the request of any rep-
resentative of the Commission, the 
United States Department of Justice, 
or any other appropriate regulatory 
agency; and 

(iii) Submit to such special calls as 
the Commission may make to dem-
onstrate eligibility for and compliance 
with the applicable criteria for exemp-
tion under this section. 

(2) Each person who has filed a notice 
of exemption from registration pursu-
ant to paragraph (a)(1) or (a)(2) of this 
section must: 

(i) Promptly furnish to each partici-
pant in the pool a copy of each month-
ly statement for the pool that the pool 
operator received from a futures com-
mission merchant pursuant to § 1.33 of 
this chapter; and 

(ii) Clearly show on such statement, 
or on an accompanying supplemental 
statement, the net profit or loss on all 
commodity interests closed since the 
date of the previous statement. 
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(d) Each person who applies for reg-
istration as a commodity pool operator 
subsequent to claiming relief under 
paragraph (a)(1) or (a)(2) of this section 
must include with its application the 
financial statements and other infor-
mation required by § 4.22(c)(1) through 
(5) for each pool that it has operated as 
an operator exempt from registration. 
That information must be presented 
and computed in accordance with gen-
erally accepted accounting principles 
consistently applied. If the person is 
granted registration as a commodity 
pool operator, it must comply with the 
provisions of this part with respect to 
each such pool. 

(e)(1) Subject to the provisions of 
paragraph (e)(2) of this section, if a per-
son who is eligible for exemption from 
registration as a commodity pool oper-
ator under this section nonetheless 
registers as a commodity pool oper-
ator, the person must comply with the 
provisions of this part with respect to 
each commodity pool identified on its 
registration application or supplement 
thereto. 

(2) If a person operates one or more 
commodity pools described in para-
graph (a)(3) of this section, and one or 
more commodity pools for which it 
must be, and is, registered as a com-
modity pool operator, the person is ex-
empt from the requirements applicable 
to a registered commodity pool oper-
ator with respect to the pool or pools 
described in paragraph (a)(3) of this 
section; Provided, That the person: 

(i) Furnishes in written communica-
tion physically delivered or delivered 
through electronic transmission to 
each prospective participant in a pool 
described in paragraph (a)(3) of this 
section that it operates: 

(A) A statement that it will operate 
the pool as if the person was exempt 
from registration as a commodity pool 
operator; 

(B) A description of the criteria pur-
suant to which it will so operate the 
pool; 

(ii) Complies with paragraph (c) of 
this section; and 

(iii) Provides each existing partici-
pant in a pool that the person elects to 
operate as described in paragraph (a)(3) 
of this section a right to redeem the 
participant’s interest in the pool, and 

informs each such participant of that 
right no later than the time the person 
commences to operate the pool as de-
scribed in paragraph (a)(3) of this sec-
tion. 

(f) The filing of a notice of exemption 
from registration under this section 
will not affect the ability of a person to 
qualify for exclusion from the defini-
tion of the term ‘‘commodity pool op-
erator’’ under § 4.5 in connection with 
its operation of another trading vehicle 
that is not covered under this § 4.13. 

(Approved by the Office of Management and 
Budget under control number 3038–0005) 

(Secs. 2(a)(1), 4c(a)–(d), 4d, 4f, 4g, 4k, 4m, 4n, 
8a, 15 and 17, Commodity Exchange Act (7 
U.S.C. 2, 4, 6c(a)–(d), 6f, 6g, 6k, 6m, 6n, 12a, 19 
and 21; 5 U.S.C. 552 and 552b)) 

[46 FR 26013, May 8, 1981, as amended at 46 
FR 63035, Dec. 30, 1981; 47 FR 57011, Dec. 22, 
1982; 50 FR 15883, Apr. 23, 1985; 67 FR 77411, 
Dec. 18, 2002; 68 FR 47231, Aug. 8, 2003; 68 FR 
59113, Oct. 14, 2003; 69 FR 41426, July 9, 2004; 
72 FR 1663, Jan. 16, 2007; 74 FR 57590, Nov. 9, 
2009; 75 FR 55428, Sept. 10, 2010; 76 FR 28645, 
May 18, 2011; 77 FR 11284, Feb. 24, 2012; 77 FR 
17329, Mar. 26, 2012] 

§ 4.14 Exemption from registration as 
a commodity trading advisor. 

This section is organized as follows: 
Paragraph (a) of this section specifies 
the criteria that must be met to qual-
ify for exemption from registration 
under this section, including the notice 
of exemption from registration and 
continuing obligations of persons who 
have claimed exemption under para-
graph (a)(8) of this section; paragraph 
(b) of this section concerns ‘‘cash mar-
ket transactions’’; and paragraph (c) of 
this section specifies the effect of reg-
istration on a person who has claimed 
an exemption from registration under 
this section or who is eligible to claim 
an exemption from registration here-
under. 

(a) A person is not required to reg-
ister under the Act as a commodity 
trading advisor if: 

(1) It is a dealer, processor, broker, or 
seller in cash market transactions of 
any commodity (or product thereof) 
and the person’s commodity trading 
advice is solely incidental to the con-
duct of its cash market business; 
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(2) It is a non-profit, voluntary mem-
bership, trade association or farm orga-
nization and the person’s commodity 
trading advice is solely incidental to 
the conduct of its business as such as-
sociation or organization; 

(3) It is registered under the Act as 
an associated person and the person’s 
commodity trading advice is issued 
solely in connection with its employ-
ment as an associated person; 

(4) It is registered under the Act as a 
commodity pool operator and the per-
son’s commodity trading advice is di-
rected solely to, and for the sole use of, 
the pool or pools for which it is so reg-
istered; 

(5) It is exempt from registration as a 
commodity pool operator and the per-
son’s commodity trading advice is di-
rected solely to, and for the sole use of, 
the pool or pools for which it is so ex-
empt; 

(6) It is registered under the Act as 
an introducing broker and the person’s 
trading advice is solely in connection 
with its business as an introducing 
broker; 

(7)(i) It is registered under the Act as 
a leverage transaction merchant and 
the person’s trading advice is solely in 
connection with its business as a lever-
age transaction merchant; 

(ii) It is registered under the Act as a 
retail foreign exchange dealer and the 
person’s trading advice is solely in con-
nection with its business as a retail 
foreign exchange dealer. 

(8) It is registered as an investment 
adviser under the Investment Advisers 
Act of 1940 or with the applicable secu-
rities regulatory agency of any State, 
or it is exempt from such registration, 
or it is excluded from the definition of 
the term ‘‘investment adviser’’ pursu-
ant to the provisions of sections 
202(a)(2) and 202(a)(11) of the Invest-
ment Advisers Act of 1940, Provided, 
That: 

(i) The person’s commodity interest 
trading advice is directed solely to, and 
for the sole use of, one or more of the 
following: 

(A) ‘‘Qualifying entities,’’ as that 
term is defined in § 4.5(b), for which a 
notice of eligibility has been filed; 

(B) Collective investment vehicles 
that are excluded from the definition 

of the term commodity ‘‘pool’’ under 
§ 4.5(a)(4); and 

(C) Commodity pools that are orga-
nized and operated outside of the 
United States, its territories or posses-
sions, where: 

(1) The commodity pool operator of 
each such pool has not so organized 
and is not so operating the pool for the 
purpose of avoiding commodity pool 
operator registration; 

(2) With the exception of the pool’s 
operator, advisor and their principals, 
solely ‘‘Non-United States persons,’’ as 
that term is defined in § 4.7(a)(1)(iv), 
will contribute funds or other capital 
to, and will own beneficial interests in, 
the pool; Provided, That units of par-
ticipation in the pool held by persons 
who do not qualify as Non-United 
States persons or otherwise as quali-
fied eligible persons represent in the 
aggregate less than 10 percent of the 
beneficial interest of the pool; 

(3) No person affiliated with the pool 
conducts any marketing activity for 
the purpose of, or that could reason-
ably have the effect of, soliciting par-
ticipation from other than Non-United 
States persons; and 

(4) No person affiliated with the pool 
conducts any marketing activity from 
within the United States, its terri-
tories or possessions; and 

(D) A commodity pool operator who 
has claimed an exemption from reg-
istration under § 4.13(a)(3), or, if reg-
istered as a commodity pool operator, 
who may treat each pool it operates 
that meets the criteria of § 4.13(a)(3) as 
if it were not so registered; and 

(ii) The person: 
(A) Provides commodity interest 

trading advice solely incidental to its 
business of providing securities or 
other investment advice to qualifying 
entities, collective investment vehicles 
and commodity pools as described in 
paragraph (a)(8)(i) of this section; and 

(B) Is not otherwise holding itself out 
as a commodity trading advisor. 

(iii)(A) A person who desires to claim 
the relief from registration provided by 
this § 4.14(a)(8) must file electronically 
a notice of exemption from commodity 
trading advisor registration with the 
National Futures Association through 
its electronic exemption filing system. 
The notice must: 
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(1) Provide the name, main business 
address, main business telephone num-
ber, main facsimile number and main 
email address of the trading advisor 
claiming the exemption; 

(2) Contain the section number pur-
suant to which the advisor is filing the 
notice (i.e., under § 4.14(a)(8)(i)) and rep-
resent that it will provide commodity 
interest advice to its clients in accord-
ance with the criteria of that para-
graph or paragraphs; and 

(3) Be filed by a representative duly 
authorized to bind the person. 

(B) The person must file the notice 
by no later than the time it delivers an 
advisory agreement for the trading 
program pursuant to which it will offer 
commodity interest advice to a client; 
Provided, That where the advisor is reg-
istered with the Commission as a com-
modity trading advisor, it must notify 
its clients in written communication 
physically delivered or delivered 
through electronic transmission that it 
intends to withdraw from registration 
and claim the exemption and must pro-
vide each such client with a right to 
terminate its advisory agreement prior 
to the person filing a notice of exemp-
tion from registration. 

(C) The notice will be effective upon 
filing, provided the notice is materially 
complete. 

(D) Annual notice. Each person who 
has filed a notice of exemption from 
registration under this section must af-
firm on an annual basis the notice of 
exemption from registration, withdraw 
such exemption due to the cessation of 
activities requiring registration or ex-
emption therefrom, or withdraw such 
exemption and apply for registration 
within 60 days of the calendar year end 
through National Futures Associa-
tion’s electronic exemption filing sys-
tem. 

(E) Each person who has filed a no-
tice of exemption from registration 
under this section must, in the event 
that any of the information contained 
or representations made in the notice 
becomes inaccurate or incomplete, 
amend the notice electronically 
through National Futures Associa-
tion’s electronic exemption filing sys-
tem as may be necessary to render the 
notice accurate and complete. This 
amendment must be filed within 15 

business days after the trading advisor 
becomes aware of the occurrence of 
such event. 

(iv) Each person who has filed a no-
tice of registration exemption under 
this § 4.14(a)(8) must: 

(A)(1) Make and keep all books and 
records prepared in connection with its 
activities as a trading advisor, includ-
ing all books and records dem-
onstrating eligibility for and compli-
ance with the applicable criteria for 
exemption under this section, for a pe-
riod of five years from the date of prep-
aration; and 

(2) Keep such books and records read-
ily accessible during the first two years 
of the five-year period. All such books 
and records must be available for in-
spection upon the request of any rep-
resentative of the Commission, the 
United States Department of Justice, 
or any other appropriate regulatory 
agency; and 

(B) Submit to such special calls as 
the Commission may make to dem-
onstrate eligibility for and compliance 
with the applicable criteria for exemp-
tion under this section; 

(9) It does not engage in any of the 
following activities: 

(i) Directing client accounts; or 
(ii) Providing commodity trading ad-

vice based on, or tailored to, the com-
modity interest or cash market posi-
tions or other circumstances or charac-
teristics of particular clients; or 

(10) If, as provided for in section 
4m(1) of the Act, during the course of 
the preceding 12 months, it has not fur-
nished commodity trading advice to 
more than 15 persons and it does not 
hold itself out generally to the public 
as a commodity trading advisor. 

(i) For the purpose of paragraph 
(a)(10) of this section, the following are 
deemed a single person: 

(A) A natural person, and: 
(1) Any minor child of the natural 

person; 
(2) Any relative, spouse, or relative of 

the spouse of the natural person who 
has the same principal residence; 

(3) All accounts of which the natural 
person and/or the persons referred to in 
paragraph (a)(10)(i)(A) of this section 
are the only primary beneficiaries; and 

(4) All trusts of which the natural 
person and/or the persons referred to in 
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paragraph (a)(10)(i)(A) of this section 
are the only primary beneficiaries; 

(B)(1) A corporation, general partner-
ship, limited partnership, limited li-
ability company, trust (other than a 
trust referred to in paragraph 
(a)(10)(i)(A)(4) of this section), or other 
legal organization (any of which are re-
ferred to hereinafter as a ‘‘legal organi-
zation’’) that receives commodity in-
terest trading advice based on its in-
vestment objectives rather than the in-
dividual investment objectives of its 
shareholders, partners, limited part-
ners, members, or beneficiaries (any of 
which are referred to hereinafter as an 
‘‘owner’’); and 

(2) Two or more legal organizations 
referred to in paragraph (a)(10)(i)(B)(1) 
of this section that have identical own-
ers. 

(ii) Special Rules. For the purpose of 
paragraph (a)(10) of this section: 

(A) An owner must be counted in its 
own capacity as a person if the com-
modity trading advisor provides advi-
sory services to the owner separate and 
apart from the advisory services pro-
vided to the legal organization; Pro-
vided, That the determination that an 
owner is a client will not affect the ap-
plicability of paragraph (a)(10) of this 
section with regard to any other 
owner; 

(B)(1) A general partner of a limited 
partnership, or other person acting as a 
commodity trading advisor to the part-
nership, may count the limited part-
nership as one person; and 

(2) A manager or managing member 
of a limited liability company, or any 
other person acting as a commodity 
trading advisor to the company, may 
count the limited liability company as 
one person. 

(C) A commodity trading advisor 
that has its principal office and place 
of business outside of the United 
States, its territories or possessions 
must count only clients that are resi-
dents of the United States, its terri-
tories and possessions; a commodity 
trading advisor that has its principal 
office and place of business in the 
United States or in any territory or 
possession thereof must count all cli-
ents. 

(iii) Holding Out. Any commodity 
trading advisor relying on paragraph 

(a)(10) of this section shall not be 
deemed to be holding itself out gen-
erally to the public as a commodity 
trading advisor, within the meaning of 
section 4m(1) of the Act, solely because 
it participates in a non-public offering 
of interests in a collective investment 
vehicle under the Securities Act of 
1933. 

(b) For purposes of this section, 
‘‘cash market transactions’’ shall not 
include transactions involving con-
tracts for the purchase or sale of a 
commodity for future delivery or 
transactions subject to Commission 
regulation under section 4c or 19 of the 
Act. 

(c)(1) Subject to the provisions of 
paragraph (c)(2) of this section, if a per-
son who is eligible for exemption from 
registration as a commodity trading 
advisor under this section nonetheless 
registers as a commodity trading advi-
sor, the person must comply with the 
provisions of this part with respect to 
those clients for which it could have 
claimed an exemption from registra-
tion hereunder. 

(2) If a person provides commodity 
interest trading advice to a client de-
scribed in paragraph (a) of this section 
and to a client for which it must be, 
and is, registered as a commodity trad-
ing advisor, the person is exempt from 
the requirements applicable to a reg-
istered commodity trading advisor 
with respect to the clients so described; 
Provided, That the person furnishes in 
writing to each prospective client de-
scribed in paragraph (a) of this section 
a statement that it will provide com-
modity interest trading advice to the 
client as if it was exempt from reg-
istration as a commodity trading advi-
sor; Provided Further, That the person 
provides to each existing client de-
scribed in paragraph (a) of this section 
a right to terminate its advisory agree-
ment, and informs such client of that 
right no later than the time the person 
commences to provide commodity in-
terest trading advice to the client as if 
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the person was exempt from registra-
tion. 

(Secs. 8a(5) and 19 of the Commodity Ex-
change Act, as amended, 7 U.S.C. 12a(5) and 
23 (1982); 5 U.S.C. 552 and 552b) 

[46 FR 26013, May 8, 1981; 46 FR 26761, May 15, 
1981; 48 FR 35298, Aug. 3, 1983; 49 FR 5526, Feb. 
13, 1984; 52 FR 41985, Nov. 2, 1987; 52 FR 43827, 
Nov. 16, 1987; 65 FR 12943, Mar. 10, 2000; 67 FR 
77411, Dec. 18, 2002; 68 FR 47233, Aug. 8, 2003; 
68 FR 52837, Sept. 8, 2003; 68 FR 59114, Oct. 14, 
2003; 72 FR 1664, Jan. 16, 2007; 75 FR 55428, 
Sept. 10, 2010; 77 FR 11284, Feb. 24, 2012; 77 FR 
17330, Mar. 26, 2012] 

§ 4.15 Continued applicability of anti-
fraud section. 

The provisions of section 4o of the 
Act shall apply to any person even 
though such person is exempt from reg-
istration under this part 4, and it shall 
continue to be unlawful for any such 
person to violate section 4o of the Act. 

[50 FR 15884, Apr. 23, 1985] 

§ 4.16 Prohibited representations. 
It shall be unlawful for any com-

modity pool operator, commodity trad-
ing advisor, principal thereof or person 
who solicits therefor to represent or 
imply in any manner whatsoever that 
such commodity pool operator or com-
modity trading advisor has been spon-
sored, recommended or approved, or 
that its abilities or qualifications have 
in any respect been passed upon, by the 
Commission, the Federal government 
or any agency thereof. 

§ 4.17 Severability. 
If any provision of this part, or the 

application thereof to any person or 
circumstances, is held invalid, such in-
validity shall not affect other provi-
sions or application of such provision 
to other persons or circumstances 
which can be given effect without the 
invalid provision or application. 

[78 FR 52333, Aug. 22, 2013] 

Subpart B—Commodity Pool 
Operators 

§ 4.20 Prohibited activities. 
(a)(1) Except as provided in para-

graph (a)(2) of this section, a com-
modity pool operator must operate its 
pool as an entity cognizable as a legal 

entity separate from that of the pool 
operator. 

(2) The Commission may exempt a 
corporation from the requirements of 
paragraph (a)(1) of this section if; 

(i) The corporation represents in 
writing to the Commission that each 
participant in its pool will be issued 
stock or other evidences of ownership 
in the corporation for all funds, securi-
ties or other property that the partici-
pant contributes for the purchase of an 
ownership interest in the pool; 

(ii) The corporation demonstrates to 
the satisfaction of the Commission 
that it has established procedures ade-
quate to assure compliance with para-
graphs (b) and (c) of this section; and 

(iii) The Commission finds that the 
exemption is not contrary to the public 
interest and to the purposes of the pro-
vision from which the exemption is 
sought. 

(b) All funds, securities or other 
property received by a commodity pool 
operator from an existing or prospec-
tive pool participant for the purchase 
of an interest or as an assessment 
(whether voluntary or involuntary) on 
an interest in a pool that it operates or 
that it intends to operate must be re-
ceived in the pool’s name. 

(c) No commodity pool operator may 
commingle the property of any pool 
that it operates or that it intends to 
operate with the property of any other 
person. 

(Approved by the Office of Management and 
Budget under control number 3038–0005) 

[46 FR 26013, May 8, 1981, as amended at 46 
FR 34311, July 1, 1981; 46 FR 63035, Dec. 30, 
1981] 

§ 4.21 Required delivery of pool Disclo-
sure Document. 

(a)(1) Subject to the provisions of 
paragraph (a)(2) of this section, each 
commodity pool operator registered or 
required to be registered under the Act 
must deliver or cause to be delivered to 
a prospective participant in a pool that 
it operates or intends to operate a Dis-
closure Document for the pool prepared 
in accordance with §§ 4.24 and 4.25 by no 
later than the time it delivers to the 
prospective participant a subscription 
agreement for the pool; Provided, That 
any information distributed in advance 
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of the delivery of the Disclosure Docu-
ment to a prospective participant is 
consistent with or amended by the in-
formation contained in the Disclosure 
Document and with the obligations of 
the commodity pool operator under the 
Act, the Commission’s regulations 
issued thereunder, and the laws of any 
other applicable federal or state au-
thority; Provided, further, That in the 
event such previously distributed infor-
mation is amended by the Disclosure 
Document in any material respect, the 
prospective participant must be in re-
ceipt of the Disclosure Document at 
least 48 hours prior to its subscription 
being accepted by the pool operator. 

(2) For the purpose of the Disclosure 
Document delivery requirement, in-
cluding any offering memorandum de-
livered pursuant to § 4.7(b)(1) or 
4.12(b)(2)(i), the term ‘‘prospective pool 
participant’’ does not include a com-
modity pool operated by a pool oper-
ator that is the same as, or that con-
trols, is controlled by, or is under com-
mon control with, the pool operator of 
the offered pool. 

(b) [Reserved] 

[60 FR 38183, July 25, 1995, as amended at 62 
FR 39115, July 22, 1997; 65 FR 58649, Oct. 2, 
2000; 68 FR 47234, Aug. 8, 2003; 78 FR 52333, 
Aug. 22, 2013] 

§ 4.22 Reporting to pool participants. 

(a) Except as provided in paragraph 
(a)(4) or (a)(6) of this section, each 
commodity pool operator registered or 
required to be registered under the Act 
must periodically distribute to each 
participant in each pool that it oper-
ates, within 30 calendar days after the 
last date of the reporting period pre-
scribed in paragraph (b) of this section, 
an Account Statement, which shall be 
presented in the form of a Statement of 
Operations and a Statement of Changes 
in Net Assets, for the prescribed period. 
These financial statements must be 
presented and computed in accordance 
with generally accepted accounting 
principles consistently applied. The 
Account Statement must be signed in 
accordance with paragraph (h) of this 
section. 

(1) The portion of the Account State-
ment which must be presented in the 
form of a Statement of Operations 

must separately itemize the following 
information: 

(i) The total amount of realized net 
gain or loss on commodity interest po-
sitions liquidated during the reporting 
period; 

(ii) The change in unrealized net gain 
or loss on commodity interest posi-
tions during the reporting period; 

(iii) The total amount of net gain or 
loss from all other transactions in 
which the pool engaged during the re-
porting period, including interest and 
dividends earned on funds not paid as 
premiums or used to margin the pool’s 
commodity interest positions; 

(iv) The total amount of all manage-
ment fees during the reporting period; 

(v) The total amount of all advisory 
fees during the reporting period; 

(vi) The total amount of all broker-
age commissions during the reporting 
period; 

(vii) The total amount of other fees 
for commodity interest and other in-
vestment transactions during the re-
porting period; and 

(viii) The total amount of all other 
expenses incurred or accrued by the 
pool during the reporting period. 

(2) The portion of the Account State-
ment that must be presented in the 
form of a Statement of Changes in Net 
Assets must separately itemize the fol-
lowing information: 

(i) The net asset value of the pool as 
of the beginning of the reporting pe-
riod; 

(ii) The total amount of additions to 
the pool, whether voluntary or invol-
untary, made during the reporting pe-
riod; 

(iii) The total amount of withdrawals 
from and redemption of participation 
units in the pool, whether voluntary or 
involuntary, for the reporting period; 

(iv) The total net income or loss of 
the pool during the reporting period; 

(v) The net asset value of the pool as 
of the end of the reporting period; and 

(vi)(A) The net asset value per out-
standing participation unit in the pool 
as of the end of the reporting period, or 

(B) The total value of the partici-
pant’s interest or share in the pool as 
of the end of the reporting period. 

(3) The Account Statement must also 
disclose any material business dealings 
between the pool, the pool’s operator, 
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commodity trading advisor, futures 
commission merchant, retail foreign 
exchange dealer, swap dealer, or the 
principals thereof that previously have 
not been disclosed in the pool’s Disclo-
sure Document or any amendment 
thereto, other Account Statements or 
Annual Reports. 

(4) For the purpose of the Account 
Statement delivery requirement, in-
cluding any Account Statement dis-
tributed pursuant to § 4.7(b)(2) or 
4.12(b)(2)(ii), the term ‘‘participant’’ 
does not include a commodity pool op-
erated by a pool operator that is the 
same as, or that controls, is controlled 
by, or is under common control with, 
the pool operator of a pool in which the 
commodity pool has invested. 

(5) Where the pool is comprised of 
more than one ownership class or se-
ries, information for the series or class 
on which the account statement is re-
porting should be presented in addition 
to the information presented for the 
pool as a whole; except that, for a pool 
that is a series fund structured with a 
limitation on liability among the dif-
ferent series, the account statement is 
not required to include consolidated in-
formation for all series. 

(6) A commodity pool operator of a 
pool that meets the conditions speci-
fied in paragraph (d)(2)(i) of this sec-
tion and has filed notice pursuant to 
paragraph (d)(2)(iii) of this section may 
elect to follow the same accounting 
treatment with respect to the com-
putation and presentation of the ac-
count statement. 

(b) The Account Statement must be 
distributed at least monthly in the 
case of pools with net assets of more 
than $500,000 at the beginning of the 
pool’s fiscal year, and otherwise at 
least quarterly; Provided, however, That 
an Account Statement for the last re-
porting period of the pool’s fiscal year 
need not be distributed if the Annual 
Report required by paragraph (c) of 
this section is sent to pool participants 
within 45 calendar days after the end of 
the fiscal year. The requirement to dis-
tribute an Account Statement shall 
commence as of the date the pool is 
formed as specified in paragraph (g)(1) 
of this section. 

(c) Except as provided in paragraph 
(c)(7) or (c)(8) of this section, each com-

modity pool operator registered or re-
quired to be registered under the Act 
must distribute an Annual Report to 
each participant in each pool that it 
operates, and must electronically sub-
mit a copy of the Report and key finan-
cial balances from the Report to the 
National Futures Association pursuant 
to the electronic filing procedures of 
the National Futures Association, 
within 90 calendar days after the end of 
the pool’s fiscal year or the permanent 
cessation of trading, whichever is ear-
lier; Provided, however, that if during 
any calendar year the commodity pool 
operator did not operate a commodity 
pool, the pool operator must so notify 
the National Futures Association with-
in 30 calendar days after the end of 
such calendar year. The Annual Report 
must be affirmed pursuant to para-
graph (h) of this section and must con-
tain the following: 

(1) The net asset value of the pool as 
of the end of each of the pool’s two pre-
ceding fiscal years. 

(2)(i) The net asset value per out-
standing participation unit in the pool 
as of the end of each of the pool’s two 
preceding fiscal years, or 

(ii) The total value of the partici-
pant’s interest or share in the pool as 
of the end of each of the pool’s two pre-
ceding fiscal years. 

(3) A Statement of Financial Condi-
tion as of the close of the pool’s fiscal 
year and preceding fiscal year. 

(4) Statements of Operations, and 
Changes in Net Assets, for the period 
between— 

(i) The later of: 
(A) The date of the most recent 

Statement of Financial Condition de-
livered to the National Futures Asso-
ciation pursuant to this paragraph (c); 
or 

(B) The date of the formation of the 
pool; and 

(ii) The close of the pool’s fiscal year, 
together with Statements of Oper-
ations, and Changes in Net Assets for 
the corresponding period of the pre-
vious fiscal year. 

(5) Appropriate footnote disclosure 
and such further material information 
as may be necessary to make the re-
quired statements not misleading. For 
a pool that invests in other funds, this 
information must include, but is not 
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limited to, separately disclosing the 
amounts of income, management and 
incentive fees associated with each in-
vestment in an investee fund that ex-
ceeds five percent of the pool’s net as-
sets. The management and incentive 
fees associated with an investment in 
an investee fund that is less than five 
percent of the pool’s net assets may be 
combined and reported in the aggre-
gate with the income, management and 
incentive fees of other investee funds 
that, individually, represent an invest-
ment of less than five percent of the 
pool’s net assets. If the commodity 
pool operator is not able to obtain the 
specific amounts of management and 
incentive fees charged by an investee 
fund, the commodity pool operator 
must disclose the percentage amounts 
and computational basis for each such 
fee and include a statement that the 
CPO is not able to obtain the specific 
fee amounts for this fund; 

(6) Where the pool is comprised of 
more than one ownership class or se-
ries, information for the series or class 
on which the financial statements are 
reporting should be presented in addi-
tion to the information presented for 
the pool as a whole; except that, for a 
pool that is a series fund structured 
with a limitation on liability among 
the different series, the financial state-
ments are not required to include con-
solidated information for all series. 

(7) For a pool that has ceased oper-
ation prior to, or as of, the end of the 
fiscal year, the commodity pool oper-
ator may provide the following, within 
90 days of the permanent cessation of 
trading, in lieu of the annual report 
that would otherwise be required by 
§ 4.22(c) or § 4.7(b)(3): 

(i) Statements of Operations and 
Changes in Net Assets for the period 
between— 

(A) The later of: 
(1) The date of the most recent State-

ment of Financial Condition filed with 
the National Futures Association pur-
suant to this paragraph (c); or 

(2) The date of the formation of the 
pool; and 

(B) The close of the pool’s fiscal year 
or the date of the cessation of trading, 
whichever is earlier; and 

(ii)(A) An explanation of the winding 
down of the pool’s operations and writ-

ten disclosure that all interests in, and 
assets of, the pool have been redeemed, 
distributed or transferred on behalf of 
the participants; 

(B) If all funds have not been distrib-
uted or transferred to participants by 
the time that the final report is issued, 
disclosure of the value of assets re-
maining to be distributed and an ap-
proximate timeframe of when the dis-
tribution will occur. If the commodity 
pool operator does not distribute the 
remaining pool assets within the time-
frame specified, the commodity pool 
operator must provide written notice 
to each participant and to the National 
Futures Association that the distribu-
tion of the remaining assets of the pool 
has not been completed, the value of 
assets remaining to be distributed, and 
a time frame of when the final distribu-
tion will occur. 

(C) If the commodity pool operator 
will not be able to liquidate the pool’s 
assets in sufficient time to prepare, file 
and distribute the final annual report 
for the pool within 90 days of the per-
manent cessation of trading, the com-
modity pool operator must provide 
written notice to each participant and 
to National Futures Association dis-
closing: 

(1) The value of investments remain-
ing to be liquidated, the timeframe 
within which liquidation is expected to 
occur, any impediments to liquidation, 
and the nature and amount of any fees 
and expenses that will be charged to 
the pool prior to the final distribution 
of the pool’s funds; 

(2) Which financial reports the com-
modity pool operator will continue to 
provide to pool participants from the 
time that trading ceased until the final 
annual report is distributed, and the 
frequency with which such reports will 
be provided, pursuant to the pool’s op-
erative documents; and 

(3) The timeframe within which the 
commodity pool operator will provide 
the final report. 

(iii) A report filed pursuant to para-
graph (c)(7) of this section that would 
otherwise be required by paragraph (c) 
of this section is not required to be au-
dited in accordance with paragraph (d) 
of this section if the commodity pool 
operator: 
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(A) Obtains a written waiver of their 
right to receive an audited Annual Re-
port from each participant other than 
the pool operator, the pool’s com-
modity trading advisor, any person 
controlling, controlled by, or under 
common control with the pool operator 
or trading advisor, and any principal of 
the foregoing; and 

(B) At the time of filing the Annual 
Report with the National Futures As-
sociation, certifies that it has received 
a written waiver from each participant 
from whom it is required to obtain a 
waiver to qualify for the relief avail-
able under this paragraph (c)(7). The 
commodity pool operator must main-
tain the waivers in accordance with 
§ 4.23 and must make the waivers avail-
able to the Commission or National 
Futures Association upon request. Not-
withstanding the provisions of para-
graph (g)(2)(ii) of this section, the re-
lief made available by this paragraph 
(c)(7)(iii) will not be available where 
the commodity pool operator has not 
previously distributed an audited An-
nual Report to pool participants and 
submitted an audited Annual Report to 
the National Futures Association. 

(8) For the purpose of the Annual Re-
port distribution requirement, includ-
ing any annual report distributed pur-
suant to § 4.7(b)(3) or 4.12(b)(2)(iii), the 
term ‘‘participant’’ does not include a 
commodity pool operated by a pool op-
erator that is the same as, or that con-
trols, is controlled by, or is under com-
mon control with, the pool operator of 
a pool in which the commodity pool 
has invested; Provided, That the An-
nual Report of such investing pool con-
tain financial statements that include 
such information as the Commission 
may specify concerning the operations 
of the pool in which the commodity 
pool has invested. 

(d)(1) Subject to the provisions of 
paragraphs (d)(2) and (g)(2) of this sec-
tion, the financial statements in the 
Annual Report required by this section 
or by § 4.7(b)(3) must be presented and 
computed in accordance with United 
States generally accepted accounting 
principles consistently applied and 
must be audited by an independent 
public accountant; Provided, however, 
and subject to the exception in para-
graph (c)(7)(iii)(B) of this section, that 

the requirement that the Annual Re-
port be audited by an independent pub-
lic accountant does not apply for any 
fiscal year during which the only par-
ticipants in the pool are one or more of 
the pool operator, the pool’s com-
modity trading advisor, any person 
controlling, controlled by, or under 
common control with the pool operator 
or trading advisor, and any principal of 
the foregoing; and Provided further, 
that the CPO obtains a written waiver 
from each such pool participant of 
their right to receive an audited An-
nual Report for such fiscal year, main-
tains such waivers in accordance with 
§ 4.23, and makes such waivers available 
to the Commission or National Futures 
Association upon request. The require-
ments of § 1.16(g) of this chapter shall 
apply with respect to the engagement 
of such independent public account-
ants, except that any related notifica-
tions to be made may be made solely to 
the National Futures Association, and 
the certification must be in accordance 
with § 1.16 of this chapter, except that 
the following requirements of that sec-
tion shall not apply: 

(i) The audit objectives of § 1.16(d)(1) 
concerning the periodic computation of 
minimum capital and property in seg-
regation; 

(ii) All other references in § 1.16 to 
the segregation requirements; and 

(iii) Section 1.16(c)(5), (d)(2), (e)(2), 
and (f). 

(2)(i) Where a commodity pool is or-
ganized in a jurisdiction other than the 
United States, the financial statements 
in the Annual Report required by this 
section or by § 4.7(b)(3) may be pre-
sented and computed in accordance 
with the generally accepted accounting 
principles, standards or practices fol-
lowed in such other jurisdiction; Pro-
vided, That: 

(A) The other jurisdiction follows ac-
counting principles, standards or prac-
tices set forth in paragraph (d)(2)(ii) of 
this section and the Annual Report 
presents and computes the financial 
statements of the pool in accordance 
with the applicable accounting prin-
ciples, standards or practices followed 
by such other jurisdiction; 

(B) The Annual Report includes a 
condensed schedule of investments, or, 
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if required by the applicable account-
ing principles, standards or practices 
followed by such other jurisdiction, a 
full schedule of investments; 

(C) The Annual Report reports spe-
cial allocations of ownership equity in 
accordance with paragraph (e)(2) of this 
section; 

(D) The Disclosure Document or of-
fering memorandum for the pool iden-
tifies the accounting principles, stand-
ards or practices of the other jurisdic-
tion pursuant to which the Annual Re-
port presents and computes the finan-
cial statements of the pool; and 

(E) Where the accounting principles, 
standards or practices of the other ju-
risdiction require consolidated finan-
cial statements for the pool, such as a 
feeder fund consolidating with its mas-
ter fund, all applicable disclosures re-
quired by United States generally ac-
cepted accounting principles for the 
feeder fund must be presented with the 
reporting pool’s consolidated financial 
statements. 

(ii) For purposes of paragraph (d)(2)(i) 
of this section, the following alter-
native accounting principles, standards 
or practices may be employed in the 
preparation and computation of the fi-
nancial statements in the Annual Re-
port of the commodity pool; Provided, 
That any such alternative accounting 
principles, standards or practices so 
employed are those followed by the ju-
risdiction other than the United States 
in which the commodity pool is orga-
nized: 

(A) International Financial Report-
ing Standards; 

(B) Generally Accepted Accounting 
Practice in the United Kingdom; 

(C) New Irish Generally Accepted Ac-
counting Practice; 

(D) Luxembourg Generally Accepted 
Accounting Principles; or 

(E) Canadian Generally Accepted Ac-
counting Principles. 

(iii) To claim the relief available 
under this paragraph (d)(2), a com-
modity pool operator must file a notice 
with the National Futures Association 
within 90 calendar days after the end of 
the pool’s first fiscal year. 

(A) The notice must contain: The 
name, main business address, main 
telephone number and National Fu-
tures Association registration identi-

fication number of the commodity pool 
operator; the name and identification 
number of the commodity pool for 
which the pool operator is claiming re-
lief; and the alternative accounting 
principles, standards or practices pur-
suant to which the financial state-
ments in the Annual Report will be 
presented and computed; 

(B) The notice must include a rep-
resentation that the commodity pool 
operator complies with each of the con-
ditions specified in paragraphs 
(d)(2)(i)(A) through (D) of this section 
and, if applicable, paragraph (d)(2)(i)(E) 
of this section; and 

(C) The notice must be signed by the 
commodity pool operator in accord-
ance with paragraph (h) of this section. 

(e)(1) The Statement of Operations 
required by this section must itemize 
brokerage commissions, management 
fees, advisory fees, incentive fees, in-
terest income and expense, total real-
ized net gain or loss from commodity 
interest trading, and change in unreal-
ized net gain or loss on commodity in-
terest positions during the pool’s fiscal 
year. Gains and losses on commodity 
interests need not be itemized by com-
modity or by specific delivery or expi-
ration date. 

(2)(i) Any share of a pool’s profits or 
transfer of a pool’s equity which ex-
ceeds the general partner’s or any 
other class’s share of profits computed 
on the general partner’s or other 
class’s pro rata capital contribution 
are ‘‘special allocations.’’ Special allo-
cations of partnership equity or other 
interests must be recognized in the 
pool’s Statement of Operations in the 
same period as the net income, interest 
income, or other basis of computation 
of the special allocation is recognized. 
Special allocations must be recognized 
and classified either as an expense of 
the pool or, if not recognized as an ex-
pense of the pool, presented in the 
Statement of Operations as a separate, 
itemized allocation of the pool’s net in-
come to arrive at net income available 
for pro rata distribution to all part-
ners. 

(ii) Special allocations of ownership 
interest also must be reported sepa-
rately in the Statement of Partners’ 
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Equity, in addition to the pro-rata al-
locations of net income, as to each 
class of ownership interest. 

(3) Realized gains or losses on regu-
lated commodities transactions pre-
sented in the Statement of Operations 
of a commodity pool may be combined 
with realized gains or losses from trad-
ing in non-commodity interest trans-
actions, provided that the gains or 
losses to be combined are part of a re-
lated trading strategy. Unrealized 
gains or losses on open regulated com-
modity positions presented in the 
Statement of Operations of a com-
modity pool may be combined with un-
realized gains or losses from open posi-
tions in non-commodity positions, pro-
vided that the gains or losses to be 
combined are part of a related trading 
strategy. 

(f)(1)(i) In the event the commodity 
pool operator finds that it cannot dis-
tribute the Annual Report for a pool 
that it operates within the time speci-
fied in paragraph (c) of this section 
without substantial undue hardship, it 
may file with the National Futures As-
sociation an application for extension 
of time to a specified date not more 
than 90 calendar days after the date as 
of which the Annual Report was to 
have been distributed. The application 
must be made by the pool operator and 
must: 

(A) State the name of the pool for 
which the application is being made; 

(B) State the reasons for the re-
quested extension; 

(C) Indicate that the inability to 
make a timely filing is due to cir-
cumstances beyond the control of the 
pool operator, if such is the case, and 
describe briefly the nature of such cir-
cumstances; 

(D) Contain an undertaking to file 
the Annual Report on or before the 
date specified in the application; and 

(E) Be filed with the National Fu-
tures Association prior to the date on 
which the Annual Report is due. 

(ii) The application must be accom-
panied by a letter from the inde-
pendent public accountant answering 
the following questions: 

(A) What specifically are the reasons 
for the extension request? 

(B) Do you have any indication from 
the part of your audit completed to 

date that would lead you to believe 
that the commodity pool operator was 
or is not meeting the recordkeeping re-
quirements of this part 4 or was or is 
not complying with the § 4.20(c) prohi-
bition on commingling of property of 
any pool with the property of any other 
person? 

(iii) Within ten calendar days after 
receipt of an application for an exten-
sion of time, the National Futures As-
sociation shall: 

(A) Notify the commodity pool oper-
ator of the grant or denial of the re-
quested extension, or 

(B) Indicate to the pool operator that 
additional time is required to analyze 
the request, in which case the amount 
of time needed will be specified. 

(2) In the event a commodity pool op-
erator finds that it cannot obtain in-
formation necessary to prepare annual 
financial statements for a pool that it 
operates within the time specified in 
either paragraph (c) of this section or 
§ 4.7(b)(3)(i), as a result of the pool in-
vesting in another collective invest-
ment vehicle, it may claim an exten-
sion of time under the following condi-
tions: 

(i) The commodity pool operator 
must, within 90 calendar days of the 
end of the pool’s fiscal year, file a no-
tice with the National Futures Asso-
ciation, except as provided in para-
graph (f)(2)(v) of this section. 

(ii) The notice must contain the 
name, main business address, main 
telephone number and the National Fu-
tures Association registration identi-
fication number of the commodity pool 
operator, and name and the identifica-
tion number of the commodity pool. 

(iii) The notice must state the date 
by which the Annual Report will be 
distributed and filed (the ‘‘Extended 
Date’’), which must be no more than 
180 calendar days after the end of the 
pool’s fiscal year. The Annual Report 
must be distributed and filed by the 
Extended Date. 

(iv) The notice must include rep-
resentations by the commodity pool 
operator that: 

(A) The pool for which the Annual 
Report is being prepared has invest-
ments in one or more collective invest-
ment vehicles (the ‘‘Investments’’); 
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(B) For all reports prepared under 
paragraph (c) of this section and for re-
ports prepared under § 4.7(b)(3)(i) that 
are audited by an independent public 
accountant, the commodity pool oper-
ator has been informed by the inde-
pendent public accountant engaged to 
audit the commodity pool’s financial 
statements that specified information 
required to complete the pool’s annual 
report is necessary in order for the ac-
countant to render an opinion on the 
commodity pool’s financial state-
ments. The notice must include the 
name, main business address, main 
telephone number, and contact person 
of the accountant; and 

(C) The information specified by the 
accountant cannot be obtained in suffi-
cient time for the Annual Report to be 
prepared, audited, and distributed be-
fore the Extended Date. 

(D) For unaudited reports prepared 
under § 4.7(b)(3)(i), the commodity pool 
operator has been informed by the op-
erators of the Investments that speci-
fied information required to complete 
the pool’s annual report cannot be ob-
tained in sufficient time for the Annual 
Report to be prepared and distributed 
before the Extended Date. 

(v) For each fiscal year following the 
filing of the notice described in para-
graph (f)(2)(i) of this section, for a par-
ticular pool, it shall be presumed that 
the particular pool continues to invest 
in another collective investment vehi-
cle and the commodity pool operator 
may claim the extension of time; Pro-
vided, however, that if the particular 
pool is no longer investing in another 
collective investment vehicle, then the 
commodity pool operator must file 
electronically with the National Fu-
tures Association an Annual Report 
within 90 days after the pool’s fiscal 
year-end accompanied by a notice indi-
cating the change in the pool’s status. 

(vi) Any notice or statement filed 
pursuant to this paragraph (f)(2) must 
be signed by the commodity pool oper-
ator in accordance with paragraph (h) 
of this section. 

(g)(1) A commodity pool operator 
may initially elect any fiscal year for a 
pool, but the first fiscal year may not 
end more than one year after the pool’s 
formation. For purposes of this section, 
a pool shall be deemed to be formed as 

of the date the pool operator first re-
ceives funds, securities or other prop-
erty for the purchase of an interest in 
the pool. 

(2)(i) If a commodity pool operator 
elects a fiscal year other than the cal-
endar year, it must give written notice 
of the election to all participants and 
must file the notice with the National 
Futures Association within 90 calendar 
days after the date of the pool’s forma-
tion. If this notice is not given, the 
pool operator will be deemed to have 
elected the calendar year as the pool’s 
fiscal year. 

(ii) For purposes of this paragraph 
(g)(2), the time period from the date on 
which the commodity pool operator 
first receives funds, securities or other 
property from a participant in the pool 
that is not a person listed in para-
graphs (g)(2)(ii)(A)(1) through 
(g)(2)(ii)(A)(5) of this section to the end 
of the pool’s first fiscal year is the stub 
period of the pool. Where the stub pe-
riod is four months or less, the first 
Annual Report for the pool may be 
unaudited; Provided, however, That: 

(A) Throughout the stub period, the 
pool had no more than fifteen partici-
pants and no more than $3,000,000 in ag-
gregate gross capital contributions. 
For the purpose of satisfying these cri-
teria, the commodity pool operator 
may exclude the following persons and 
their contributions: 

(1) The pool operator, the pool’s com-
modity trading advisor, any person 
controlling, controlled by, or under 
common control with the pool operator 
or trading advisor, and any principal of 
the foregoing; 

(2) A child, sibling, or parent of any 
of these participants; 

(3) The spouse of any participant 
specified in paragraph (g)(2)(ii)(A)(1) or 
(2) of this section; 

(4) Any relative of a participant spec-
ified in paragraph (g)(2)(ii)(A)(1), (2) or 
(3) of this section, their spouse or a rel-
ative of their spouse, who has the same 
principal residence as such participant; 
and 

(5) An entity that is wholly-owned by 
one or more participants specified in 
paragraph (g)(2)(ii)(A)(1), (2), (3) or (4) 
of this section; and 
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(B) The next Annual Report for the 
pool is audited and covers the stub pe-
riod plus the pool’s first 12-month fis-
cal year. 

(C) To claim the relief available 
under paragraph (g)(2)(ii) of this sec-
tion, a commodity pool operator must: 

(1) Prior to the date upon which it is 
required to distribute and submit an 
audited Annual Report for the pool’s 
first fiscal year, obtain a written waiv-
er of the pool participant’s right to re-
ceive an audited Annual Report for the 
pool’s first fiscal year from each par-
ticipant other than a participant who 
is the pool operator, the pool’s com-
modity trading advisor, any person 
controlling, controlled by, or under 
common control with the pool operator 
or trading advisor, or any principal of 
the foregoing. The waiver may be in-
cluded in the subscription agreement 
for the pool or other agreement with 
the participant; Provided, however, 
That the waiver is a separate page in 
the agreement and the pool operator 
requires the participant to separately 
sign and date it. The waiver must be in 
a form substantially as follows: 
‘‘[Name of participant], a participant 
in [Name of pool], voluntarily waives 
the right under CFTC Regulation 
4.22(d) to receive an audited Annual Re-
port for the fiscal year ended [end date 
of the pool’s first fiscal year] and will 
accept in lieu thereof an unaudited An-
nual Report covering [the stub period] 
and an audited Annual Report covering 
[the start date of the stub period] 
through [the end date of the pool’s first 
twelve-month fiscal year].’’; and 

(2) On or before the date upon which 
it is required to distribute and submit 
the Annual Report for the pool’s first 
fiscal year, file a notice with the Na-
tional Futures Association, along with 
a certification that it has received the 
required written waiver from each par-
ticipant who is not the pool operator, 
the pool’s commodity trading advisor, 
any person controlling, controlled by, 
or under common control with the pool 
operator or trading advisor, or any 
principal of the foregoing, and who has 
been a participant in the pool for its 
first fiscal year. 

(i) The notice must contain: The 
name, main business address, main 
telephone number and National Fu-

tures Association registration identi-
fication number of the commodity pool 
operator; the name and identification 
number of the commodity pool for 
which the pool operator is claiming re-
lief; and the beginning and end dates of 
the stub period of the pool; 

(ii) The notice must include a rep-
resentation that the commodity pool 
operator meets the criteria of para-
graph (g)(2)(ii)(A) of this section and 
that it will comply with the condition 
of paragraph (g)(2)(ii)(B) of this sec-
tion; and 

(iii) The notice must be signed by the 
commodity pool operator in accord-
ance with paragraph (h) of this section. 

(D)(1) Each unaudited Annual Report 
for which the relief available under 
paragraph (g)(2)(ii) of this section has 
been claimed must prominently dis-
close on the cover page thereof: ‘‘Pur-
suant to an exemption from the Com-
modity Futures Trading Commission, 
this unaudited Annual Report covers 
the period from [beginning date of the 
stub period of the pool] to the end of 
the pool’s first fiscal year, a period of 
[number] months.’’ 

(2) The next Annual Report for the 
pool must prominently disclose on the 
cover page thereof: ‘‘Pursuant to an ex-
emption from the Commodity Futures 
Trading Commission, this audited An-
nual Report covers the period from [be-
ginning date of the stub period of the 
pool] to the end of the pool’s first 12- 
month fiscal year, a period of [number] 
months.’’ 

(E) The commodity pool operator 
must maintain in accordance with § 4.23 
of this chapter each waiver it has ob-
tained to claim the relief available 
under paragraph (g)(2)(ii) of this sec-
tion. 

(3) The commodity pool operator 
must continue to use the elected fiscal 
year for the pool unless it provides 
written notice of any proposed change 
to all participants and files such notice 
with the National Futures Association 
at least 90 days before the change and 
the National Futures Association does 
not disapprove the change within 30 
days after the filing of the notice. 

(h)(1) Each Account Statement and 
Annual Report, including an Account 
Statement or Annual Report provided 
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pursuant to § 4.7(b) or 4.12(b), must con-
tain an oath or affirmation that, to the 
best of the knowledge and belief of the 
individual making the oath or affirma-
tion, the information contained in the 
document is accurate and complete; 
Provided, however, That it shall be un-
lawful for the individual to make such 
oath or affirmation if the individual 
knows or should know that any of the 
information in the document is not ac-
curate and complete. 

(2) Each oath or affirmation must be 
made by a representative duly author-
ized to bind the pool operator, and 

(i) for the copy of a commodity pool’s 
Annual Report submitted to the Na-
tional Futures Association, such rep-
resentative shall satisfy the required 
oath or affirmation through compli-
ance with the National Futures Asso-
ciation’s electronic filing procedures, 
and 

(ii) for a commodity pool Account 
Statement or Annual Report distrib-
uted to participants, a facsimile of the 
manually signed oath or affirmation of 
such representative may be used so 
long as the manually signed original is 
retained in accordance with § 4.23. 

(3) For each manually signed oath or 
affirmation, there must be typed be-
neath the signed oath or affirmation: 

(i) The name of the individual sign-
ing the document; 

(ii) The capacity in which he is sign-
ing; 

(iii) The name of the commodity pool 
operator for whom he is signing; and 

(iv) The name of the commodity pool 
for which the document is being dis-
tributed. 

(i) The Account Statement or Annual 
Report may be distributed to a pool 
participant by means of electronic 
media if the participant so consents; 
Provided, That prior to the trans-
mission of any Account Statement or 
Annual Report by means of electronic 
media, a commodity pool operator 
must disclose to the participant that it 
intends to distribute electronically the 
Account Statement or Annual Report 
or both documents, as the case may be, 
absent objection from the participant, 
which objection, if any, the participant 
must make no later than 10 business 

days following its receipt of the disclo-
sure. 

(Approved by the Office of Management and 
Budget under control number 3038–0005) 

(Secs. 2(a)(1), 4c(a)–(d), 4d, 4f, 4g, 4k, 4m, 4n, 
8a, 15 and 17, Commodity Exchange Act (7 
U.S.C. 2, 4, 6c(a)–(d), 6f, 6g, 6k, 6m, 6n, 12a, 19 
and 21; 5 U.S.C. 552 and 552b)) 

[46 FR 26013, May 8, 1981, as amended at 46 
FR 63035, Dec. 30, 1981; 47 FR 57011, Dec. 22, 
1982; 52 FR 41986, Nov. 2, 1987; 65 FR 81334, 
Dec. 26, 2000; 67 FR 77411, Dec. 18, 2002; 68 FR 
47234, Aug. 8, 2003; 68 FR 52837, Sept. 8, 2003; 
71 FR 8942, Feb. 22, 2006; 74 FR 57590, Nov. 9, 
2009; 77 FR 54358, Sept. 5, 2012; 81 FR 85154, 
Nov. 25, 2016] 

§ 4.23 Recordkeeping. 
Each commodity pool operator reg-

istered or required to be registered 
under the Act must make and keep the 
following books and records in an accu-
rate, current and orderly manner. 
Books and records that are not main-
tained at the pool operator’s main 
business office shall be maintained by 
one or more of the following: the pool’s 
administrator, distributor or custo-
dian, or a bank or registered broker or 
dealer acting in a similar capacity 
with respect to the pool. All books and 
records shall be maintained in accord-
ance with § 1.31. All books and records 
required by this section except those 
required by paragraphs (a)(3), (a)(4), 
(b)(1), (b)(2) and (b)(3) must be made 
available to participants for inspection 
and copying during normal business 
hours. Upon request, copies must be 
sent by mail to any participant within 
five business days if reasonable repro-
duction and distribution costs are paid 
by the pool participant. If the books 
and records are maintained at the com-
modity pool operator’s main business 
office that is outside the United States, 
its territories or possessions, then upon 
the request of a Commission represent-
ative, the pool operator must provide 
such books and records as requested at 
the place in the United States, its ter-
ritories or possessions designated by 
the representative within 72 hours 
after the pool operator receives the re-
quest. 

(a) Concerning the commodity pool: (1) 
An itemized daily record of each com-
modity interest transaction of the 
pool, showing the transaction date, 
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quantity, commodity interest, and, as 
applicable, price or premium, delivery 
month or expiration date, whether a 
put or a call, strike price, underlying 
contract for future delivery or under-
lying commodity, swap type and 
counterparty, the futures commission 
merchant and/or retail foreign ex-
change dealer carrying the account and 
the introducing broker, if any, whether 
the commodity interest was purchased, 
sold (including, in the case of a retail 
forex transaction, offset), exercised, ex-
pired (including, in the case of a retail 
forex transaction, whether it was 
rolled forward), and the gain or loss re-
alized. 

(2) A journal of original entry or 
other equivalent record showing all re-
ceipts and disbursements of money, se-
curities and other property. 

(3) The acknowledgement specified 
by § 4.21(b) for each participant in the 
pool. 

(4) A subsidiary ledger or other 
equivalent record for each participant 
in the pool showing the participant’s 
name and address and all funds, securi-
ties and other property that the pool 
received from or distributed to the par-
ticipant. This requirement may be sat-
isfied through a transfer agent’s main-
tenance of records or through a list of 
relevant intermediaries where shares 
are held in an omnibus account or 
through intermediaries. 

(5) Adjusting entries and any other 
records of original entry or their equiv-
alent forming the basis of entries in 
any ledger. 

(6) A general ledger or other equiva-
lent record containing details of all 
asset, liability, capital, income and ex-
pense accounts. 

(7) Copies of each confirmation or ac-
knowledgment of a commodity interest 
transaction of the pool, and each pur-
chase and sale statement and each 
monthly statement for the pool re-
ceived from a futures commission mer-
chant, retail foreign exchange dealer or 
swap dealer. 

(8) Cancelled checks, bank state-
ments, journals, ledgers, invoices, com-
puter generated records, and all other 
records, data and memoranda prepared 
or received in connection with the op-
eration of the pool. 

(9) The original or a copy of each re-
port, letter, circular, memorandum, 
publication, writing, advertisement or 
other literature or advice (including 
the texts of standardized oral presen-
tations and of radio, television, sem-
inar or similar mass media presen-
tations) distributed or caused to be dis-
tributed by the commodity pool oper-
ator to any existing or prospective pool 
participant or received by the pool op-
erator from any commodity trading ad-
visor of the pool, showing the first date 
of distribution or receipt if not other-
wise shown on the document. 

(10) A Statement of Financial Condi-
tion as of the close of (i) each regular 
monthly period if the pool had net as-
sets of $500,000 or more at the begin-
ning of the pool’s fiscal year, or (ii) 
each regular quarterly period for all 
other pools. The Statement must be 
completed within 30 days after the end 
of that period. 

(11) A Statement of Income (Loss) for 
the period between (i) the later of: (A) 
the date of the most recent Statement 
of Financial Condition furnished to the 
Commission pursuant to § 4.22(c), (B) 
April 1, 1979 or (C) the formation of the 
pool, and (ii) the date of the Statement 
of Financial Condition required by 
paragraph (a)(10) of this section. The 
Statement must be completed within 
30 days after the end of that period. 

(12) A manually signed copy of each 
Account Statement and Annual Report 
provided pursuant to § 4.22, 4.7(b) or 
4.12(b), and records of the key financial 
balances submitted to the National Fu-
tures Association for each commodity 
pool Annual Report, which records 
must clearly demonstrate how the key 
financial balances were compiled from 
the Annual Report. 

(b) Concerning the commodity pool op-
erator: (1) An itemized daily record of 
each commodity interest transaction 
of the commodity pool operator and 
each principal thereof, showing the 
transaction date, quantity, commodity 
interest, and, as applicable, price or 
premium, delivery month or expiration 
date, whether a put or a call, strike 
price, underlying contract for future 
delivery or underlying commodity, 
swap type and counterparty, the fu-
tures commission merchant or retail 
foreign exchange dealer carrying the 
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account and the introducing broker, if 
any, whether the commodity interest 
was purchased, sold, exercised, or ex-
pired, and the gain or loss realized; Pro-
vided, however, that if the pool operator 
is a counterparty to a swap, it must 
comply with the swap data record-
keeping and reporting requirements of 
part 45 of this chapter, as applicable. 

(2) Each confirmation of a com-
modity interest transaction, each pur-
chase and sale statement and each 
monthly statement furnished by a fu-
tures commission merchant or retail 
foreign exchange dealer to: 

(i) The commodity pool operator re-
lating to a personal account of the pool 
operator; and 

(ii) Each principal of the pool oper-
ator relating to a personal account of 
such principal. 

(3) Books and records of all other 
transactions in all other activities in 
which the pool operator engages. Those 
books and records must include can-
celled checks, bank statements, jour-
nals, ledgers, invoices, computer gen-
erated records and all other records, 
data and memoranda which have been 
prepared in the course of engaging in 
those activities. 

(c) If the pool operator does not 
maintain its books and records at its 
main business office, the pool operator 
shall: 

(1) At the time it registers with the 
Commission or delegates its record-
keeping obligations, whichever is later, 
file a statement that: 

(i) Identifies the name, main business 
address, and main business telephone 
number of the person(s) who will be 
keeping required books and records in 
lieu of the pool operator; 

(ii) Sets forth the name and tele-
phone number of a contact for each 
person who will be keeping required 
books and records in lieu of the pool 
operator; 

(iii) Specifies, by reference to the re-
spective paragraph of this section, the 
books and records that such person will 
be keeping; and 

(iv) Contains representations from 
the pool operator that: 

(A) It will promptly amend the state-
ment if the contact information or lo-
cation of any of the books and records 
required to be kept by this section 

changes, by identifying in such amend-
ment the new location and any other 
information that has changed; 

(B) It remains responsible for ensur-
ing that all books and records required 
by this section are kept in accordance 
with § 1.31; 

(C) Within 48 hours after a request by 
a representative of the Commission, it 
will obtain the original books and 
records from the location at which 
they are maintained, and provide them 
for inspection at the pool operator’s 
main business office; Provided, however, 
that if the original books and records 
are permitted to be, and are main-
tained, at a location outside the United 
States, its territories or possessions, 
the pool operator will obtain and pro-
vide such original books and records 
for inspection at the pool operator’s 
main business office within 72 hours of 
such a request; and 

(D) It will disclose in the pool’s Dis-
closure Document the location of its 
books and records that are required 
under this section. 

(2) The pool operator shall also file 
electronically with the National Fu-
tures Association a statement from 
each person who will be keeping re-
quired books and records in lieu of the 
pool operator wherein such person: 

(i) Acknowledges that the pool oper-
ator intends that the person keep and 
maintain required pool books and 
records; 

(ii) Agrees to keep and maintain such 
records required in accordance with 
§ 1.31 of this chapter; and 

(iii) Agrees to keep such required 
books and records open to inspection 
by any representative of the Commis-
sion or the United States Department 
of Justice in accordance with § 1.31 of 
this chapter and to make such required 
books and records available to pool 
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participants in accordance with this 
section. 

(Approved by the Office of Management and 
Budget under control number 3038–0005) 

(Secs. 2(a)(1), 4c(a)–(d), 4d, 4f, 4g, 4k, 4m, 4n, 
8a, 15 and 17, Commodity Exchange Act (7 
U.S.C. 2, 4, 6c(a)–(d), 6f, 6g, 6k, 6m, 6n, 12a, 19 
and 21; 5 U.S.C. 552 and 552b)) 

[46 FR 26013, May 8, 1981, as amended at 46 
FR 63035, Dec. 30, 1981; 47 FR 57011, Dec. 22, 
1982; 48 FR 35299, Aug. 3, 1983; 60 FR 38183, 
July 25, 1995; 71 FR 8943, Feb. 22, 2006; 75 FR 
55428, Sept. 10, 2010; 77 FR 54358, Sept. 5, 2012; 
77 FR 66332, Nov. 2, 2012; 78 FR 52334, Aug. 22, 
2013] 

§ 4.24 General disclosures required. 

Except as otherwise provided herein, 
a Disclosure Document must include 
the following information. 

(a) Cautionary Statement. The fol-
lowing Cautionary Statement must be 
prominently displayed on the cover 
page of the Disclosure Document. 

THE COMMODITY FUTURES TRADING 
COMMISSION HAS NOT PASSED UPON 
THE MERITS OF PARTICIPATING IN THIS 
POOL NOR HAS THE COMMISSION 
PASSED ON THE ADEQUACY OR ACCU-
RACY OF THIS DISCLOSURE DOCUMENT. 

(b) Risk Disclosure Statement. (1) The 
following Risk Disclosure Statement 
must be prominently displayed imme-
diately following any disclosures re-
quired to appear on the cover page of 
the Disclosure Document as provided 
by the Commission, by any applicable 
federal or state securities laws and reg-
ulations or by any applicable laws of 
non-United States jurisdictions. 

RISK DISCLOSURE STATEMENT 

YOU SHOULD CAREFULLY CONSIDER 
WHETHER YOUR FINANCIAL CONDITION 
PERMITS YOU TO PARTICIPATE IN A 
COMMODITY POOL. IN SO DOING, YOU 
SHOULD BE AWARE THAT COMMODITY 
INTEREST TRADING CAN QUICKLY LEAD 
TO LARGE LOSSES AS WELL AS GAINS. 
SUCH TRADING LOSSES CAN SHARPLY 
REDUCE THE NET ASSET VALUE OF THE 
POOL AND CONSEQUENTLY THE VALUE 
OF YOUR INTEREST IN THE POOL. IN AD-
DITION, RESTRICTIONS ON REDEMP-
TIONS MAY AFFECT YOUR ABILITY TO 
WITHDRAW YOUR PARTICIPATION IN 
THE POOL. IN ADDITION, RESTRICTIONS 
ON REDEMPTIONS MAY AFFECT YOUR 
ABILITY TO WITHDRAW YOUR PARTICI-
PATION IN THE POOL. 

FURTHER, COMMODITY POOLS MAY BE 
SUBJECT TO SUBSTANTIAL CHARGES 
FOR MANAGEMENT, AND ADVISORY AND 
BROKERAGE FEES. IT MAY BE NEC-
ESSARY FOR THOSE POOLS THAT ARE 
SUBJECT TO THESE CHARGES TO MAKE 
SUBSTANTIAL TRADING PROFITS TO 
AVOID DEPLETION OR EXHAUSTION OF 
THEIR ASSETS. THIS DISCLOSURE DOCU-
MENT CONTAINS A COMPLETE DESCRIP-
TION OF EACH EXPENSE TO BE CHARGED 
THIS POOL AT PAGE (insert page number) 
AND A STATEMENT OF THE PERCENT-
AGE RETURN NECESSARY TO BREAK 
EVEN, THAT IS, TO RECOVER THE 
AMOUNT OF YOUR INITIAL INVESTMENT, 
AT PAGE (insert page number). 

THIS BRIEF STATEMENT CANNOT DIS-
CLOSE ALL THE RISKS AND OTHER FAC-
TORS NECESSARY TO EVALUATE YOUR 
PARTICIPATION IN THIS COMMODITY 
POOL. THEREFORE, BEFORE YOU DECIDE 
TO PARTICIPATE IN THIS COMMODITY 
POOL, YOU SHOULD CAREFULLY STUDY 
THIS DISCLOSURE DOCUMENT, INCLUD-
ING A DESCRIPTION OF THE PRINCIPAL 
RISK FACTORS OF THIS INVESTMENT, 
AT PAGE (insert page number). 

(2) If the pool may trade foreign fu-
tures or options contracts, the Risk 
Disclosure Statement must further 
state: 

YOU SHOULD ALSO BE AWARE THAT 
THIS COMMODITY POOL MAY TRADE 
FOREIGN FUTURES OR OPTIONS CON-
TRACTS. TRANSACTIONS ON MARKETS 
LOCATED OUTSIDE THE UNITED STATES, 
INCLUDING MARKETS FORMALLY 
LINKED TO A UNITED STATES MARKET, 
MAY BE SUBJECT TO REGULATIONS 
WHICH OFFER DIFFERENT OR DIMIN-
ISHED PROTECTION TO THE POOL AND 
ITS PARTICIPANTS. FURTHER, UNITED 
STATES REGULATORY AUTHORITIES 
MAY BE UNABLE TO COMPEL THE EN-
FORCEMENT OF THE RULES OF REGU-
LATORY AUTHORITIES OR MARKETS IN 
NON-UNITED STATES JURISDICTIONS 
WHERE TRANSACTIONS FOR THE POOL 
MAY BE EFFECTED. 

(3) If the potential liability of a par-
ticipant in the pool is greater than the 
amount of the participant’s contribu-
tion for the purchase of an interest in 
the pool and the profits earned there-
on, whether distributed or not, the 
commodity pool operator must make 
the following additional statement in 
the Risk Disclosure Statement, to be 
prominently disclosed as the last para-
graph thereof: 

ALSO, BEFORE YOU DECIDE TO PAR-
TICIPATE IN THIS POOL, YOU SHOULD 
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NOTE THAT YOUR POTENTIAL LIABILITY 
AS A PARTICIPANT IN THIS POOL FOR 
TRADING LOSSES AND OTHER EXPENSES 
OF THE POOL IS NOT LIMITED TO THE 
AMOUNT OF YOUR CONTRIBUTION FOR 
THE PURCHASE OF AN INTEREST IN THE 
POOL AND ANY PROFITS EARNED 
THEREON. A COMPLETE DESCRIPTION 
OF THE LIABILITY OF A PARTICIPANT IN 
THIS POOL IS EXPLAINED MORE FULLY 
IN THIS DISCLOSURE DOCUMENT. 

(4) If the pool may engage in retail 
Forex transactions, the Risk Disclo-
sure Statement must further state: 

YOU SHOULD ALSO BE AWARE THAT 
THIS COMMODITY POOL MAY ENGAGE IN 
OFF-EXCHANGE FOREIGN CURRENCY 
TRADING. SUCH TRADING IS NOT CON-
DUCTED IN THE INTERBANK MARKET. 
THE FUNDS THAT THE POOL USES FOR 
OFF-EXCHANGE FOREIGN CURRENCY 
TRADING WILL NOT RECEIVE THE SAME 
PROTECTIONS AS FUNDS USED TO MAR-
GIN OR GUARANTEE EXCHANGE-TRADED 
FUTURES AND OPTION CONTRACTS. IF 
THE POOL DEPOSITS SUCH FUNDS WITH 
A COUNTERPARTY AND THAT 
COUNTERPARTY BECOMES INSOLVENT, 
THE POOL’S CLAIM FOR AMOUNTS DE-
POSITED OR PROFITS EARNED ON 
TRANSACTIONS WITH THE 
COUNTERPARTY MAY NOT BE TREATED 
AS A COMMODITY CUSTOMER CLAIM FOR 
PURPOSES OF SUBCHAPTER IV OF CHAP-
TER 7 OF THE BANKRUPTCY CODE AND 
THE REGULATIONS THEREUNDER. THE 
POOL MAY BE A GENERAL CREDITOR 
AND ITS CLAIM MAY BE PAID, ALONG 
WITH THE CLAIMS OF OTHER GENERAL 
CREDITORS, FROM ANY MONIES STILL 
AVAILABLE AFTER PRIORITY CLAIMS 
ARE PAID. EVEN POOL FUNDS THAT THE 
COUNTERPARTY KEEPS SEPARATE 
FROM ITS OWN FUNDS MAY NOT BE 
SAFE FROM THE CLAIMS OF PRIORITY 
AND OTHER GENERAL CREDITORS. 

(5) If the pool may engage in swaps, 
the Risk Disclosure Statement must 
further state: 

SWAPS TRANSACTIONS, LIKE OTHER 
FINANCIAL TRANSACTIONS, INVOLVE A 
VARIETY OF SIGNIFICANT RISKS. THE 
SPECIFIC RISKS PRESENTED BY A PAR-
TICULAR SWAP TRANSACTION NEC-
ESSARILY DEPEND UPON THE TERMS OF 
THE TRANSACTION AND YOUR CIR-
CUMSTANCES. IN GENERAL, HOWEVER, 
ALL SWAPS TRANSACTIONS INVOLVE 
SOME COMBINATION OF MARKET RISK, 
CREDIT RISK, COUNTERPARTY CREDIT 
RISK, FUNDING RISK, LIQUIDITY RISK, 
AND OPERATIONAL RISK. 

HIGHLY CUSTOMIZED SWAPS TRANS-
ACTIONS IN PARTICULAR MAY IN-

CREASE LIQUIDITY RISK, WHICH MAY 
RESULT IN A SUSPENSION OF REDEMP-
TIONS. HIGHLY LEVERAGED TRANS-
ACTIONS MAY EXPERIENCE SUBSTAN-
TIAL GAINS OR LOSSES IN VALUE AS A 
RESULT OF RELATIVELY SMALL 
CHANGES IN THE VALUE OR LEVEL OF 
AN UNDERLYING OR RELATED MARKET 
FACTOR. 

IN EVALUATING THE RISKS AND CON-
TRACTUAL OBLIGATIONS ASSOCIATED 
WITH A PARTICULAR SWAP TRANS-
ACTION, IT IS IMPORTANT TO CONSIDER 
THAT A SWAP TRANSACTION MAY BE 
MODIFIED OR TERMINATED ONLY BY 
MUTUAL CONSENT OF THE ORIGINAL 
PARTIES AND SUBJECT TO AGREEMENT 
ON INDIVIDUALLY NEGOTIATED TERMS. 
THEREFORE, IT MAY NOT BE POSSIBLE 
FOR THE COMMODITY POOL OPERATOR 
TO MODIFY, TERMINATE, OR OFFSET 
THE POOL’S OBLIGATIONS OR THE 
POOL’S EXPOSURE TO THE RISKS ASSO-
CIATED WITH A TRANSACTION PRIOR TO 
ITS SCHEDULED TERMINATION DATE. 

(c) Table of contents. A table of con-
tents showing, by subject matter, the 
location of the disclosures made in the 
Disclosure Document must appear im-
mediately following the Risk Disclo-
sure Statement. 

(d) Information required in the forepart 
of the Disclosure Document. (1) The 
name, address of the main business of-
fice, main business telephone number 
and form of organization of the pool. If 
the mailing address of the main busi-
ness office is a post office box number 
or is not within the United States, its 
territories or possessions, the pool op-
erator must state where the pool’s 
books and records will be kept and 
made available for inspection; 

(2) The name, address of the main 
business office, main business tele-
phone number and form of organization 
of the commodity pool operator. If the 
mailing address of the main business 
office is a post office box number or is 
not within the United States, its terri-
tories or possessions, the pool operator 
must state where its books and records 
will be kept and made available for in-
spection; 

(3) As applicable, a statement that 
the pool is: 

(i) Privately offered pursuant to sec-
tion 4(2) of the Securities Act of 1933, 
as amended (15 U.S.C. 77d(2)), or pursu-
ant to Regulation D thereunder (17 
CFR 230.501 et seq.); 
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(ii) A multi-advisor pool as defined in 
§ 4.10(d)(2); 

(iii) A principal-protected pool as de-
fined in § 4.10(d)(3); or 

(iv) Continuously offered. If the pool 
is not continuously offered, the closing 
date of the offering must be disclosed. 

(4) The date when the commodity 
pool operator first intends to use the 
Disclosure Document; and 

(5) The break-even point per unit of 
initial investment, as specified in 
§ 4.10(j). 

(e) Persons to be identified. The names 
of the following persons: 

(1) Each principal of the pool oper-
ator; 

(2) The pool’s trading manager, if 
any, and each principal thereof; 

(3) Each major investee pool, the op-
erator of such investee pool, and each 
principal of the operator thereof; 

(4) Each major commodity trading 
advisor and each principal thereof; 

(5) Which of the foregoing persons 
will make trading decisions for the 
pool; and 

(6) If known, the futures commission 
merchant and/or retail foreign ex-
change dealer through which the pool 
will execute its trades, and, if applica-
ble, the introducing broker through 
which the pool will introduce its trades 
to the futures commission merchant 
and/or retail foreign exchange dealer. 

(f) Business background. (1) The busi-
ness background, for the five years pre-
ceding the date of the Disclosure Docu-
ment, of: 

(i) The commodity pool operator; 
(ii) The pool’s trading manager, if 

any; 
(iii) Each major commodity trading 

advisor; 
(iv) The operator of each major 

investee pool; and 
(v) Each principal of the persons re-

ferred to in this paragraph (f)(1) who 
participates in making trading or oper-
ational decisions for the pool or who 
supervises persons so engaged. 

(2) The pool operator must include in 
the description of the business back-
ground of each person identified in 
§ 4.24(f)(1) the name and main business 
of that person’s employers, business as-
sociations or business ventures and the 
nature of the duties performed by such 
person for such employers or in connec-

tion with such business associations or 
business ventures. The location in the 
Disclosure Document of any required 
past performance disclosure for such 
person must be indicated. 

(g) Principal risk factors. A discussion 
of the principal risk factors of partici-
pation in the offered pool. This discus-
sion must include, without limitation, 
risks relating to volatility, leverage, 
liquidity, counterparty creditworthi-
ness, as applicable to the types of trad-
ing programs to be followed, trading 
structures to be employed and invest-
ment activity (including retail forex 
and swap transactions) expected to be 
engaged in by the offered pool. 

(h) Investment program and use of pro-
ceeds. The pool operator must disclose 
the following: 

(1) The types of commodity interests 
and other interests which the pool will 
trade, including: 

(i) The approximate percentage of 
the pool’s assets that will be used to 
trade commodity interests, securities 
and other types of interests, cat-
egorized by type of commodity or mar-
ket sector, type of swap, type of secu-
rity (debt, equity, preferred equity), 
whether traded or listed on a regulated 
exchange market, maturity ranges and 
investment rating, as applicable; 

(ii) The extent to which such inter-
ests are subject to state or federal reg-
ulation, regulation by a non-United 
States jurisdiction or rules of a self- 
regulatory organization; 

(iii)(A) The custodian or other entity 
(e.g., bank or broker-dealer) which will 
hold such interests; and 

(B) If such interests will be held or if 
pool assets will be invested in a non- 
United States jurisdiction, the jurisdic-
tion in which such interests or assets 
will be held or invested. 

(2) A description of the trading and 
investment programs and policies that 
will be followed by the offered pool, in-
cluding the method chosen by the pool 
operator concerning how futures com-
mission merchants and/or retail foreign 
exchange dealers carrying the pool’s 
accounts shall treat offsetting posi-
tions pursuant to § 1.46 of this chapter, 
if the method is other than to close out 
all offsetting positions or to close out 
offsetting positions on other than a 
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first-in, first-out basis, and any mate-
rial restrictions or limitations on trad-
ing required by the pool’s organiza-
tional documents or otherwise. This 
description must include, if applicable, 
an explanation of the systems used to 
select commodity trading advisors, 
investee pools and types of investment 
activity to which pool assets will be 
committed; 

(3)(i) A summary description of the 
pool’s major commodity trading advi-
sors, including their respective per-
centage allocations of pool assets, a de-
scription of the nature and operation of 
the trading programs such advisors 
will follow, including the types of in-
terests traded pursuant to such pro-
grams, and each advisor’s historical ex-
perience trading such program includ-
ing material information as to vola-
tility, leverage and rates of return and 
the length of time during which the ad-
visor has traded such program; 

(ii) A summary description of the 
pool’s major investee pools or funds, 
including their respective percentage 
allocations of pool assets and a descrip-
tion of the nature and operation of 
such investee pools and funds, includ-
ing for each investee pool or fund the 
types of interests traded, material in-
formation as to volatility, leverage and 
rates of return for such investee pool 
or fund and the period of its operation; 
and 

(4)(i) The manner in which the pool 
will fulfill its margin requirements and 
the approximate percentage of the 
pool’s assets that will be held in seg-
regation pursuant to the Act and the 
Commission’s regulations thereunder; 

(ii) If the pool will fulfill its margin 
requirements with other than cash de-
posits, the nature of such deposits; and 

(iii) If assets deposited by the pool as 
margin or as security deposit generate 
income, to whom that income will be 
paid. 

(i) Fees and expenses. (1) The Disclo-
sure Document must include a com-
plete description of each fee, commis-
sion and other expense which the com-
modity pool operator knows or should 
know has been incurred by the pool for 
its preceding fiscal year and is ex-
pected to be incurred by the pool in its 
current fiscal year, including fees or 
other expenses incurred in connection 

with the pool’s participation in 
investee pools and funds. 

(2) This description must include, 
without limitation: 

(i) Management fees; 
(ii) Brokerage fees and commissions, 

including interest income paid to fu-
tures commission merchants, and any 
fees incurred to maintain an open posi-
tion in retail forex transactions; 

(iii) Fees and commissions paid in 
connection with trading advice pro-
vided to the pool; 

(iv) Fees and expenses incurred with-
in investments in investee pools, 
investee funds and other collective in-
vestment vehicles, which fees and ex-
penses must be disclosed separately for 
each investment tier; 

(v) Incentive fees; 
(vi) Any allocation to the commodity 

pool operator, or any agreement or un-
derstanding which provides the com-
modity pool operator with the right to 
receive a distribution, where such allo-
cation or distribution is greater than a 
pro rata share of the pool’s profits 
based on the percentage of capital con-
tributions made by the commodity 
pool operator; 

(vii) Commissions or other benefits, 
including trailing commissions paid or 
that may be paid or accrue, directly or 
indirectly, to any person in connection 
with the solicitation of participations 
in the pool; 

(viii) Professional and general admin-
istrative fees and expenses, including 
legal and accounting fees and office 
supplies expenses; 

(ix) Organizational and offering ex-
penses; 

(x) Clearance fees and fees paid to na-
tional exchanges and self-regulatory 
organizations; 

(xi) For principal-protected pools, 
any direct or indirect costs to the pool 
associated with providing the protec-
tion feature, as referred to in para-
graph (o)(3) of this section; and 

(xii) Any costs or fees included in the 
spread between bid and asked prices for 
retail forex or, if known, swap trans-
actions; and 

(xiii) Any other direct or indirect 
cost. 

(3) Where any fee, commission or 
other expense is determined by ref-
erence to a base amount including, but 
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not limited to, ‘‘net assets,’’ ‘‘alloca-
tion of assets,’’ ‘‘gross profits,’’ ‘‘net 
profits,’’ or ‘‘net gains,’’ the pool oper-
ator must explain how such base 
amount will be calculated, in a manner 
consistent with calculation of the 
break-even point. 

(4) Where any fee, commission or 
other expense is based on an increase 
in the value of the pool, the pool oper-
ator must specify how the increase is 
calculated, the period of time during 
which the increase is calculated, the 
fee, commission or other expense to be 
charged at the end of that period and 
the value of the pool at which payment 
of the fee, commission or other expense 
commences. 

(5) Where any fee, commission or 
other expense of the pool has been paid 
or is to be paid by a person other than 
the pool, the pool operator must dis-
close the nature and amount thereof 
and the person who paid or who is ex-
pected to pay it. 

(6) The pool operator must provide, 
in a tabular format, an analysis setting 
forth how the break-even point for the 
pool was calculated. The analysis must 
include all fees, commissions and other 
expenses of the pool, as set forth in 
§ 4.24(i)(2). 

(j) Conflicts of interest. (1) A full de-
scription of any actual or potential 
conflicts of interest regarding any as-
pect of the pool on the part of: 

(i) The commodity pool operator; 
(ii) The pool’s trading manager, if 

any; 
(iii) Any major commodity trading 

advisor; 
(iv) The commodity pool operator of 

any major investee pool; 
(v) Any principal of the persons de-

scribed in paragraphs (j)(1) (i), (ii), (iii) 
and (iv) of this section; and 

(vi) Any other person providing serv-
ices to the pool, soliciting participants 
for the pool, acting as a counterparty 
to the pool’s retail forex or swap trans-
actions, or acting as a swap dealer with 
respect to the pool. 

(2) Any other material conflict in-
volving the pool. 

(3) Included in the description of such 
conflicts must be any arrangement 
whereby a person may benefit, directly 
or indirectly, from the maintenance of 
the pool’s account with the futures 

commission merchant and/or retail for-
eign exchange dealer and/or from the 
maintenance of the pool’s swap posi-
tions with a swap dealer, or from the 
introduction of the pool’s account to a 
futures commission merchant and/or 
retail foreign exchange dealer and/or 
swap dealer by an introducing broker 
(such as payment for order flow or soft 
dollar arrangements) or from an in-
vestment of pool assets in investee 
pools or funds or other investments. 

(k) Related party transactions. A full 
description, including a discussion of 
the costs thereof to the pool, of any 
material transactions or arrangements 
for which there is no publicly dissemi-
nated price between the pool and any 
person affiliated with a person pro-
viding services to the pool. 

(l) Litigation. (1) Subject to the provi-
sions of § 4.24(l)(2), any material admin-
istrative, civil or criminal action, 
whether pending or concluded, within 
five years preceding the date of the 
Document, against any of the following 
persons; Provided, however, that a con-
cluded action that resulted in an adju-
dication on the merits in favor of such 
person need not be disclosed: 

(i) The commodity pool operator, the 
pool’s trading manager, if any, the 
pool’s major commodity trading advi-
sors, and the operators of the pool’s 
major investee pools; 

(ii) Any principal of the foregoing; 
and 

(iii) The pool’s futures commission 
merchants and/or retail foreign ex-
change dealers and/or swap dealers and 
its introducing brokers, if any. 

(2) With respect to a futures commis-
sion merchant and/or retail foreign ex-
change dealer and/or swap dealer or an 
introducing broker, an action will be 
considered material if: 

(i) The action would be required to be 
disclosed in the notes to the futures 
commission merchant’s, retail foreign 
exchange dealer’s, swap dealer’s or in-
troducing broker’s financial state-
ments prepared pursuant to generally 
accepted accounting principles; 

(ii) The action was brought by the 
Commission; Provided, however, that a 
concluded action that did not result in 
civil monetary penalties exceeding 
$50,000 need not be disclosed unless it 
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involved allegations of fraud or other 
willful misconduct; or 

(iii) The action was brought by any 
other federal or state regulatory agen-
cy, a non-United States regulatory 
agency or a self-regulatory organiza-
tion and involved allegations of fraud 
or other willful misconduct. 

(m) Trading for own account. If the 
commodity pool operator, the pool’s 
trading manager, any of the pool’s 
commodity trading advisors or any 
principal thereof trades or intends to 
trade commodity interests for its own 
account, the pool operator must dis-
close whether participants will be per-
mitted to inspect the records of such 
person’s trades and any written poli-
cies related to such trading. 

(n) Performance disclosures. Past per-
formance must be disclosed as set forth 
in § 4.25. 

(o) Principal-protected pools. If the 
pool is a principal-protected pool as de-
fined in § 4.10(d)(3), the commodity pool 
operator must: 

(1) Describe the nature of the prin-
cipal protection feature intended to be 
provided, the manner by which such 
protection will be achieved, including 
sources of funding, and what conditions 
must be satisfied for participants to re-
ceive the benefits of such protection; 

(2) Specify when the protection fea-
ture becomes operative; and 

(3) Disclose, in the break-even anal-
ysis required by § 4.24(i)(6), the costs of 
purchasing and carrying the assets to 
fund the principal protection feature or 
other limitation on risk, expressed as a 
percentage of the price of a unit of par-
ticipation. 

(p) Transferability and redemption. (1) 
A complete description of any restric-
tions upon the transferability of a par-
ticipant’s interest in the pool; and 

(2) A complete description of the fre-
quency, timing and manner in which a 
participant may redeem interests in 
the pool. Such description must speci-
fy: 

(i) How the redemption value of a 
participant’s interest will be cal-
culated; 

(ii) The conditions under which a par-
ticipant may redeem its interest, in-
cluding the cost associated therewith, 
the terms of any notification required 

and the time between the request for 
redemption and payment; 

(iii) Any restrictions on the redemp-
tion of a participant’s interest, includ-
ing any restrictions associated with 
the pool’s investments; and 

(iv) Any liquidity risks relative to 
the pool’s redemption capabilities. 

(q) Liability of pool participants. The 
extent to which a participant may be 
held liable for obligations of the pool 
in excess of the funds contributed by 
the participant for the purchase of an 
interest in the pool. 

(r) Distribution of profits and taxation. 
(1) The pool’s policies with respect to 
the payment of distributions from prof-
its or capital and the frequency of such 
payments; 

(2) The federal income tax effects of 
such payments for a participant, in-
cluding a discussion of the federal in-
come tax laws applicable to the form of 
organization of the pool and to such 
payments therefrom; and 

(3) If a pool is specifically structured 
to accomplish certain federal income 
tax objectives, the commodity pool op-
erator must explain those objectives, 
the manner in which they will be 
achieved and any risks relative there-
to. 

(s) Inception of trading and other infor-
mation. (1) The minimum aggregate 
subscriptions that will be necessary for 
the pool to commence trading com-
modity interests; 

(2) The minimum and maximum ag-
gregate subscriptions that may be con-
tributed to the pool; 

(3) The maximum period of time the 
pool will hold funds prior to the com-
mencement of trading commodity in-
terests; 

(4) The disposition of funds received 
if the pool does not receive the nec-
essary amount to commence trading, 
including the period of time within 
which the disposition will be made; and 

(5) Where the pool operator will de-
posit funds received prior to the com-
mencement of trading by the pool, and 
a statement specifying to whom any 
income from such deposits will be paid. 

(t) Ownership in pool. The extent of 
any ownership or beneficial interest in 
the pool held by the following: 

(1) The commodity pool operator; 
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(2) The pool’s trading manager, if 
any; 

(3) The pool’s major commodity trad-
ing advisors; 

(4) The operators of the pool’s major 
investee pools; and 

(5) Any principal of the foregoing. 
(u) Reporting to pool participants. A 

statement that the commodity pool op-
erator is required to provide all par-
ticipants with monthly or quarterly 
(whichever applies) statements of ac-
count and with an annual report con-
taining financial statements certified 
by an independent public accountant. 

(v) Supplemental information. If any 
information, other than that required 
by Commission rules, the antifraud 
provisions of the Act, other federal or 
state laws or regulations, rules of a 
self-regulatory agency or laws of a non- 
United States jurisdiction, is provided, 
such information: 

(1) May not be misleading in content 
or presentation or inconsistent with re-
quired disclosures; 

(2) Is subject to the antifraud provi-
sions of the Act and Commission rules 
and to rules regarding the use of pro-
motional material promulgated by a 
registered futures association pursuant 
to section 17(j) of the Act; and 

(3) Must be placed as follows, unless 
otherwise specified by Commission 
rules, provided that where a two-part 
document is used pursuant to rules 
promulgated by a registered futures as-
sociation pursuant to Section 17(j) of 
the Act, all supplemental information 
must be provided in the second part of 
the two-part document: 

(i) Supplemental performance infor-
mation (not including proprietary trad-
ing results as defined in § 4.25(a)(8), or 
hypothetical, extracted, pro forma or 
simulated trading results) must be 
placed after all specifically required 
performance information; Provided, 
however, that required volatility disclo-
sure may be included with the related 
required performance disclosure; 

(ii) Supplemental non-performance 
information relating to a required dis-
closure may be included with the re-
lated required disclosure; and 

(iii) Other supplemental information 
may be included after all required dis-
closures; Provided, however, that any 
proprietary trading results as defined 

in § 4.25(a)(8), and any hypothetical, ex-
tracted, pro forma or simulated trading 
results included in the Disclosure Doc-
ument must appear as the last disclo-
sure therein following all required and 
non-required disclosures. 

(w) Material information. Nothing set 
forth in §§ 4.21, 4.24, 4.25 or § 4.26 shall 
relieve a commodity pool operator 
from any obligation under the Act or 
the regulations thereunder, including 
the obligation to disclose all material 
information to existing or prospective 
pool participants even if the informa-
tion is not specifically required by such 
sections. 

[60 FR 38183, July 25, 1995, as amended at 63 
FR 58303, Oct. 30, 1998; 66 FR 53522, Oct. 23, 
2001; 75 FR 55429, Sept. 10, 2010; 76 FR 44264, 
July 25, 2011; 77 FR 11285, Feb. 24, 2012; 77 FR 
17330, Mar. 26, 2012; 77 FR 54358, Sept. 5, 2012] 

§ 4.25 Performance disclosures. 
(a) General principles—(1) Capsule per-

formance information—(i) For pools. Un-
less otherwise specified, disclosure of 
the past performance of a pool must in-
clude the following information. 
Amounts shown must be net of any 
fees, expenses or allocations to the 
commodity pool operator. 

(A) The name of the pool; 
(B) A statement as to whether the 

pool is: 
(1) Privately offered pursuant to sec-

tion 4(2) of the Securities Act of 1933, 
as amended (15 U.S.C. 77d(2)), or pursu-
ant to Regulation D thereunder (17 
CFR 230.501 et seq.); 

(2) A multi-advisor pool as defined in 
§ 4.10(d)(2); and 

(3) A principal-protected pool as de-
fined in § 4.10(d)(3); 

(C) The date of inception of trading; 
(D) The aggregate gross capital sub-

scriptions to the pool; 
(E) The pool’s current net asset 

value; 
(F) The largest monthly draw-down 

during the most recent five calendar 
years and year-to-date, expressed as a 
percentage of the pool’s net asset value 
and indicating the month and year of 
the draw-down (the capsule must in-
clude a definition of ‘‘draw-down’’ that 
is consistent with § 4.10(k)); 

(G) The worst peak-to-valley draw- 
down during the most recent five cal-
endar years and year-to-date, expressed 
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as a percentage of the pool’s net asset 
value and indicating the months and 
year of the draw-down; and 

(H) Subject to § 4.25(a)(2) for the of-
fered pool, the annual and year-to-date 
rate of return for the pool for the most 
recent five calendar years and year-to- 
date, computed on a compounded 
monthly basis; 

(ii) For accounts. Disclosure of the 
past performance of an account re-
quired under this § 4.25 must include 
the following capsule performance in-
formation: 

(A) The name of the commodity trad-
ing advisor or other person trading the 
account and the name of the trading 
program; 

(B) The date on which the commodity 
trading advisor or other person trading 
the account began trading client ac-
counts and the date when client funds 
began being traded pursuant to the 
trading program; 

(C) The number of accounts directed 
by the commodity trading advisor or 
other person trading the account pur-
suant to the trading program specified, 
as of the date of the Disclosure Docu-
ment; 

(D)(1) The total assets under the 
management of the commodity trading 
advisor or other person trading the ac-
count, as of the date of the Disclosure 
Document; and 

(2) The total assets traded pursuant 
to the trading program specified, as of 
the date of the Disclosure Document; 

(E) The largest monthly draw-down 
for the trading program specified dur-
ing the most recent five calendar years 
and year-to-date expressed as a per-
centage of client funds, and indicating 
the month and year of the draw-down; 

(F) The worst peak-to-valley draw- 
down for the trading program specified 
during the most recent five calendar 
years and year-to-date, expressed as a 
percentage of net asset value and indi-
cating the months and year of the 
draw-down; and 

(G) The annual and year-to-date rate- 
of-return for the program specified, 
computed on a compounded monthly 
basis. 

(H) Partially-funded accounts di-
rected by a commodity trading advisor 
may be presented in accordance with 
§ 4.35(a)(7). 

(2) Additional requirements with respect 
to the offered pool. (i) The performance 
of the offered pool must be identified 
as such and separately presented first; 

(ii) The rate of return of the offered 
pool must be presented on a monthly 
basis for the period specified in 
§ 4.25(a)(5), either in a numerical table 
or in a bar graph; 

(iii) A bar graph used to present 
monthly rates of return for the offered 
pool: 

(A) Must show percentage rate of re-
turn on the vertical axis and one- 
month increments on the horizontal 
axis; 

(B) Must be scaled in such a way as 
to clearly show month-to-month dif-
ferences in rates of return; and 

(C) Must separately display numer-
ical percentage annual rates of return 
for the period covered by the bar graph; 
and 

(iv) The pool operator must make 
available upon request to prospective 
and existing participants all sup-
porting data necessary to calculate 
monthly rates of return for the offered 
pool as specified in § 4.25(a)(7), for the 
period specified in § 4.25(a)(5). 

(3) Additional requirements with respect 
to pools other than the offered pool. With 
respect to pools other than the offered 
pool for which past performance is re-
quired to be presented under this sec-
tion: 

(i) Performance data for pools of the 
same class as the offered pool must be 
presented following the performance of 
the offered pool, on a pool-by-pool 
basis. 

(ii) Pools of a different class than the 
offered pool must be presented less 
prominently and, unless such presen-
tation would be misleading, may be 
presented in composite form; Provided, 
however, that: 

(A) The Disclosure Document must 
disclose how the composite was devel-
oped; 

(B) Pools of different classes or pools 
with materially different rates of re-
turn may not be presented in the same 
composite. 

(iii) For the purpose of § 4.25(a)(3)(ii), 
the following, without limitation, shall 
be considered pools of different classes: 
Pools privately offered pursuant to sec-
tion 4(2) of the Securities Act of 1933, 
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as amended (15 U.S.C. 77d(2)), or pursu-
ant to Regulation D thereunder (17 
CFR 230.501 et seq.), and public offer-
ings; and principal-protected and non- 
principal-protected pools. Multi-advi-
sor pools as defined in § 4.10(d)(2) will 
be presumed to have materially dif-
ferent rates of return from those of 
non-multi-advisor pools absent evi-
dence sufficient to demonstrate other-
wise. 

(iv) Material differences among the 
pools for which past performance is dis-
closed, including, without limitation, 
differences in leverage and use of dif-
ferent trading programs, must be de-
scribed. 

(4) Additional requirements with respect 
to accounts. (i) Unless such presen-
tation would be misleading, past per-
formance of accounts required to be 
presented under this section may be 
presented in composite form on a pro-
gram-by-program basis using the for-
mat set forth in § 4.25(a)(1)(ii). 

(ii) Accounts that differ materially 
with respect to rates of return may not 
be presented in the same composite. 

(iii) The commodity pool operator 
must disclose all material differences 
among accounts included in a com-
posite. 

(5) Time period for required perform-
ance. All required performance infor-
mation must be presented for the most 
recent five calendar years and year-to- 
date or for the life of the pool, account 
or trading program, if less than five 
years. 

(6) Trading programs. If the offered 
pool will use any of the trading pro-
grams for which past performance is 
required to be presented, the Disclo-
sure Document must so indicate. 

(7) Calculation of, and recordkeeping 
concerning, performance information. (i) 
All performance information presented 
in a Disclosure Document, including 
performance information contained in 
any capsule and performance informa-
tion not specifically required by Com-
mission rules, must be current as of a 
date not more than three months pre-
ceding the date of the Document, and 
must be supported by the following 
amounts, calculated on an accrual 
basis of accounting in accordance with 
generally accepted accounting prin-
ciples, as specified below or by a meth-

od otherwise approved by the Commis-
sion. 

(A) The beginning net asset value for 
the period, which shall be the same as 
the previous period’s ending net asset 
value; 

(B) All additions, whether voluntary 
or involuntary, during the period; 

(C) All withdrawals and redemptions, 
whether voluntary or involuntary, dur-
ing the period; 

(D) The net performance for the pe-
riod, which shall represent the change 
in the net asset value net of additions, 
withdrawals, and redemptions; 

(E) The ending net asset value for the 
period, which shall represent the begin-
ning net asset value plus or minus ad-
ditions, withdrawals, redemptions and 
net performance; 

(F) The rate of return for the period, 
which shall be calculated by dividing 
the net performance by the beginning 
net asset value or by a method other-
wise approved by the Commission; and 

(G) The number of units outstanding 
at the end of the period, if applicable. 

(ii) All supporting documents nec-
essary to substantiate the computation 
of such amounts must be maintained in 
accordance with § 1.31. 

(8) Proprietary trading results. (i) Pro-
prietary trading results may not be in-
cluded in a Disclosure Document unless 
such performance is prominently la-
beled as proprietary and is set forth 
separately after all disclosures in ac-
cordance with § 4.24(v), together with a 
discussion of any differences between 
such performance and the performance 
of the offered pool, including, but not 
limited to, differences in costs, lever-
age and trading methodology. 

(ii) For the purposes of § 4.24(v) and 
this § 4.25(a), proprietary trading re-
sults means the performance of any 
pool or account in which fifty percent 
or more of the beneficial interest is 
owned or controlled by: 

(A) The commodity pool operator, 
trading manager (if any), commodity 
trading advisor or any principal there-
of 

(B) An affiliate or family member of 
the commodity pool operator, trading 
manager (if any) or commodity trading 
advisor; or 

(C) Any person providing services to 
the pool. 
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(9) Required legend. Any past perform-
ance presentation, whether or not re-
quired by Commission rules, must be 
preceded by the following statement, 
prominently displayed: 

PAST PERFORMANCE IS NOT NEC-
ESSARILY INDICATIVE OF FUTURE RE-
SULTS. 

(b) Performance disclosure when the of-
fered pool has at least a three-year oper-
ating history. The commodity pool oper-
ator must disclose the performance of 
the offered pool, in accordance with 
paragraphs (a)(1)(i) (A) through (H) and 
(a)(2) of this § 4.25, where: 

(1) The offered pool has traded com-
modity interests for three years or 
more; and 

(2) For at least such three-year pe-
riod, seventy-five percent or more of 
the contributions to the pool were 
made by persons unaffiliated with the 
commodity pool operator, the trading 
manager (if any), the pool’s commodity 
trading advisors, or the principals of 
any of the foregoing. 

(c) Performance disclosure when the of-
fered pool has less than a three-year oper-
ating history—(1) Offered pool perform-
ance. (i) The commodity pool operator 
must disclose the performance of the 
offered pool, in accordance with para-
graphs (a)(1)(i)(A) through (H) and 
(a)(2) of this § 4.25; or 

(ii) If the offered pool has no oper-
ating history, the pool operator must 
prominently display the following 
statement: 

THIS POOL HAS NOT COMMENCED TRAD-
ING AND DOES NOT HAVE ANY PER-
FORMANCE HISTORY. 

(2) Other performance of commodity 
pool operator. (i)(A) Except as provided 
in § 4.25(a)(8), the commodity pool oper-
ator must disclose, for the period speci-
fied by § 4.25(a)(5), the performance of 
each other pool operated by the pool 
operator (and by the trading manager 
if the offered pool has a trading man-
ager) in accordance with paragraphs 
(a)(1)(i) (C) through (H) and (a)(3) of 
this § 4.25, and the performance of each 
other account traded by the pool oper-
ator (and by the trading manager if the 
offered pool has a trading manager) in 
accordance with paragraphs (a)(1)(ii) 
(C) through (G) of this § 4.25. If the 
trading manager has been delegated 

complete authority for the offered 
pool’s trading, and the trading man-
ager’s performance is not materially 
different from that of the pool oper-
ator, the performance of the other 
pools operated by and accounts traded 
by the pool operator is not required to 
be disclosed. 

(B) In addition, if the pool operator, 
or if applicable, the trading manager, 
has not operated for at least three 
years any commodity pool in which 
seventy-five percent or more of the 
contributions to the pool were made by 
persons unaffiliated with the com-
modity pool operator, the trading man-
ager, the pool’s commodity trading ad-
visors or their respective principals, 
the pool operator must also disclose 
the performance of each other pool op-
erated by and account traded by the 
trading principals of the pool operator 
(and of the trading manager, as appli-
cable) unless such performance does 
not differ in any material respect from 
the performance of the offered pool and 
the pool operator (and trading man-
ager, if any) disclosed in the Disclosure 
Document. 

(ii) If neither the pool operator or 
trading manager (if any), nor any of its 
trading principals has operated any 
other pools or traded any other ac-
counts, the pool operator must promi-
nently display the following statement: 
NEITHER THIS POOL OPERATOR 
(TRADING MANAGER, IF APPLICA-
BLE) NOR ANY OF ITS TRADING 
PRINCIPALS HAS PREVIOUSLY OP-
ERATED ANY OTHER POOLS OR 
TRADED ANY OTHER ACCOUNTS. If 
the commodity pool operator or trad-
ing manager, if applicable, is a sole 
proprietorship, reference to its trading 
principals may be deleted from the pre-
scribed statement. 

(3) Major commodity trading advisor 
performance. (i) The commodity pool 
operator must disclose the perfor- 
mance of any accounts (including 
pools) directed by a major commodity 
trading advisor in accordance with 
paragraphs (a)(1)(ii) (C) through (G) of 
this § 4.25. 

(ii) If a major commodity trading ad-
visor has not previously traded ac-
counts, the pool operator must promi-
nently display the following statement: 
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(name of the major commodity trad-
ing advisor), A COMMODITY TRAD-
ING ADVISOR THAT HAS DISCRE-
TIONARY TRADING AUTHORITY 
OVER (percentage of the pool’s funds 
available for commodity interest trad-
ing allocated to that trading advisor) 
PERCENT OF THE POOL’S COM-
MODITY INTEREST TRADING HAS 
NOT PREVIOUSLY DIRECTED ANY 
ACCOUNTS. 

(4) Major investee pool performance. (i) 
The commodity pool operator must dis-
close the performance of any major 
investee pool. 

(ii) If a major investee pool has not 
commenced trading, the pool operator 
must prominently display the fol-
lowing statement: 

(name of the major investee pool), AN 
INVESTEE POOL THAT IS ALLOCATED 
(percentage of the pool assets allocated to 
that investee pool) PERCENT OF THE 
POOL’S ASSETS HAS NOT COMMENCED 
TRADING. 

(5) With respect to commodity trad-
ing advisors and investee pools for 
which performance is not required to 
be disclosed pursuant to § 4.25(c) (3) and 
(4), the pool operator must provide a 
summary description of the perform-
ance history of each of such advisors 
and pools including the following infor-
mation, provided that where the pool 
operator uses a two-part document pur-
suant to the rules promulgated by a 
registered futures association pursuant 
to Section 17(j) of the Act, such sum-
mary description may be provided in 
the second part of the two-part docu-
ment: 

(i) Monthly return parameters (highs 
and lows); 

(ii) Historical volatility and degree of 
leverage; and 

(iii) Any material differences be-
tween the performance of such advisors 
and pools as compared to that of the 
offered pool’s major trading advisors 
and major investee pools. 

[60 FR 38186, July 25, 1995, as amended at 63 
FR 58303, Oct. 30, 1998; 68 FR 42967, July 21, 
2003; 75 FR 55429, Sept. 10, 2010] 

§ 4.26 Use, amendment and filing of 
Disclosure Document. 

(a)(1) Subject to paragraph (c) of this 
section, all information contained in 

the Disclosure Document and, where 
used, profile document, must be cur-
rent as of the date of the Document; 
Provided, however, that performance 
information may be current as of a 
date not more than three months prior 
to the date of the Document. 

(2) No commodity pool operator may 
use a Disclosure Document or profile 
document dated more than twelve 
months prior to the date of its use. 

(b) The commodity pool operator 
must attach to the Disclosure Docu-
ment the most current Account State-
ment and Annual Report for the pool 
required to be distributed in accord-
ance with § 4.22; provided, however, 
that in lieu of the most current Ac-
count Statement the commodity pool 
operator may provide performance in-
formation for the pool current as of a 
date not more than sixty days prior to 
the date on which the Disclosure Docu-
ment is distributed and covering the 
period since the most recent perform-
ance information contained in the Dis-
closure Document. 

(c)(1) If the commodity pool operator 
knows or should know that the Disclo-
sure Document or profile document is 
materially inaccurate or incomplete in 
any respect, it must correct that defect 
and must distribute the correction to: 

(i) All existing pool participants 
within 21 calendar days of the date 
upon which the pool operator first 
knows or has reason to know of the de-
fect; and 

(ii) Each previously solicited prospec-
tive pool participant prior to accepting 
or receiving funds, securities or other 
property from any such prospective 
participant. 

(2) The pool operator may furnish the 
correction by any of the following 
means: 

(i) An amended Disclosure Document 
or profile document; 

(ii) With respect to a hard copy of the 
Disclosure Document, a sticker affixed 
to the Disclosure Document; or 

(iii) Other similar means. 
(3) The pool operator may not use the 

Disclosure Document or profile docu-
ment until such correction has been 
made. 

(d) Except as provided by § 4.8: 
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(1) The commodity pool operator 
must electronically file with the Na-
tional Futures Association, pursuant 
to the electronic filing procedures of 
the National Futures Association, the 
Disclosure Document and, where used, 
profile document for each pool that it 
operates or that it intends to operate 
not less than 21 calendar days prior to 
the date the pool operator first intends 
to deliver such Document or docu-
ments to a prospective participant in 
the pool; and 

(2) The commodity pool operator 
must electronically file with the Na-
tional Futures Association, pursuant 
to the electronic filing procedures of 
the National Futures Association, the 
subsequent amendments to the Disclo-
sure Document and, where used, profile 
document for each pool that it operates 
or that it intends to operate within 21 
calendar days of the date upon which 
the pool operator first knows or has 
reason to know of the defect requiring 
the amendment. 

[60 FR 38188, July 25, 1995, as amended at 62 
FR 18268, Apr. 15, 1997; 65 FR 58649, Oct. 2, 
2000; 67 FR 42710, June 25, 2002; 67 FR 77411, 
Dec. 18, 2002; 68 FR 12584, Mar. 17, 2003; 74 FR 
9569, Mar. 5, 2009; 78 FR 52335, Aug. 22, 2013] 

§ 4.27 Additional reporting by advisors 
of certain large commodity pools. 

(a) General definitions. For the pur-
poses of this section: 

(1) Commodity pool operator or CPO 
has the same meaning as commodity 
pool operator defined in section 1a(11) 
of the Commodity Exchange Act; 

(2) Commodity trading advisor or CTA 
has the same meaning as defined in 
section 1a(12); 

(3) Direct has the same meaning as 
defined in section 4.10(f); 

(4) Net asset value or NAV has the 
same meaning as net asset value as de-
fined in section 4.10(b); 

(5) Pool has the same meaning as de-
fined in section 1(a)(10) of the Com-
modity Exchange Act; 

(6) Reporting period means the report-
ing period as defined in the forms pro-
mulgated hereunder; 

(b) Persons required to report. A re-
porting person is: 

(1) Any commodity pool operator 
that is registered or required to be reg-
istered under the Commodity Exchange 

Act and the Commission’s regulations 
thereunder; or 

(2) Any commodity trading advisor 
that is registered or required to be reg-
istered under the Commodity Exchange 
Act and the Commission’s regulations 
thereunder. 

(c) Reporting. (1) Except as provided 
in paragraph (c)(2) of this section, each 
reporting person shall file with the Na-
tional Futures Association, a report 
with respect to the directed assets of 
each pool under the advisement of the 
commodity pool operator consistent 
with appendix A to this part or com-
modity trading advisor consistent with 
appendix C to this part. 

(2) All financial information shall be 
reported in accordance with generally 
accepted accounting principles consist-
ently applied. Notwithstanding the 
foregoing, or anything in the instruc-
tions to appendix A of this part to the 
contrary, a commodity pool operator of 
a pool that meets the conditions speci-
fied in § 4.22(d)(2)(i) to present and com-
pute the commodity pool’s financial 
statements contained in the Annual 
Report other than in accordance with 
United States generally accepted ac-
counting principles and has filed notice 
pursuant to § 4.22(d)(2)(iii) may also use 
the alternative accounting principles, 
standards or practices identified in the 
notice in reporting information re-
quired to be reported pursuant to para-
graph (c)(1) of this section. 

(d) Investment advisers to private funds. 
Except as otherwise expressly provided 
in this section, CPOs and CTAs that 
are dually registered with the Securi-
ties and Exchange Commission and are 
required to file Form PF pursuant to 
the rules promulgated under the In-
vestment Advisers Act of 1940, shall file 
Form PF with the Securities and Ex-
change Commission in lieu of filing 
such other reports with respect to pri-
vate funds as may be required under 
this section. In addition, except as oth-
erwise expressly provided in this sec-
tion, CPOs and CTAs that are dually 
registered with the Securities and Ex-
change Commission and are required to 
file Form PF pursuant to the rules pro-
mulgated under the Investment Advis-
ers Act of 1940, may file Form PF with 
the Securities and Exchange Commis-
sion in lieu of filing such other reports 
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with respect to commodity pools that 
are not private funds as may be re-
quired under this section. Dually reg-
istered CPOs and CTAs that file Form 
PF with the Securities and Exchange 
Commission will be deemed to have 
filed Form PF with the Commission for 
purposes of any enforcement action re-
garding any false or misleading state-
ment of a material fact in Form PF. 

(e) Filing requirements. Each report re-
quired to be filed with the National Fu-
tures Association under this section 
shall: 

(1)(i) Contain an oath and affirmation 
that, to the best of the knowledge and 
belief of the individual making the 
oath and affirmation, the information 
contained in the document is accurate 
and complete; Provided, however, That 
it shall be unlawful for the individual 
to make such oath or affirmation if the 
individual knows or should know that 
any of the information in the docu-
ment is not accurate and complete and 

(ii) Each oath or affirmation must be 
made by a representative duly author-
ized to bind the CPO or CTA. 

(2) Be submitted consistent with the 
National Futures Association’s elec-
tronic filing procedures. 

(f) Termination of reporting require-
ment. All reporting persons shall con-
tinue to file such reports as are re-
quired under this section until the ef-
fective date of a Form 7W filed in ac-
cordance with the Commission’s regu-
lations. 

(g) Public records. Reports filed pursu-
ant to this section shall not be consid-
ered Public Records as defined in § 145.0 
of this chapter. 

[77 FR 17330, Mar. 26, 2012, as amended at 81 
FR 85155, Nov. 25, 2016] 

Subpart C—Commodity Trading 
Advisors 

§ 4.30 Prohibited activities. 
(a) Except as provided in paragraph 

(b) of this section, no commodity trad-
ing advisor may solicit, accept or re-
ceive from an existing or prospective 
client funds, securities or other prop-
erty in the trading advisor’s name (or 
extend credit in lieu thereof) to pur-
chase, margin, guarantee or secure any 
commodity interest of the client. 

(b) The prohibition in paragraph (a) 
of this section shall not apply to: 

(1) A futures commission merchant 
that is registered as such under the 
Act; 

(2) A leverage transaction merchant 
that is registered as a commodity trad-
ing advisor under the Act; 

(3) A retail foreign exchange dealer 
that is registered as such under the 
Act; or 

(4) A swap dealer that is registered as 
such under the Act, with respect to 
funds, securities or other property ac-
cepted to purchase, margin, guarantee 
or secure any swap that is not cleared 
through a derivatives clearing organi-
zation. 

[77 FR 54359, Sept. 5, 2012] 

§ 4.31 Required delivery of Disclosure 
Document to prospective clients. 

(a) Each commodity trading advisor 
registered or required to be registered 
under the Act must deliver or cause to 
be delivered to a prospective client a 
Disclosure Document containing the 
information set forth in §§ 4.34 and 4.35 
for the trading program pursuant to 
which the trading advisor seeks to di-
rect the client’s commodity interest 
account or to guide the client’s com-
modity interest trading by means of a 
systematic program that recommends 
specific transactions by no later than 
the time the trading advisor delivers to 
the prospective client an advisory 
agreement to direct or guide the cli-
ent’s account; Provided, That any infor-
mation distributed in advance of the 
delivery of the Disclosure Document to 
a prospective client is consistent with 
or amended by the information con-
tained in the Disclosure Document and 
with the obligations of the commodity 
trading advisor under the Act, the 
Commission’s regulations issued there-
under, and the laws of any other appli-
cable federal or state authority; Pro-
vided further, That in the event such 
previously distributed information is 
amended by the Disclosure Document 
in any material respect, the prospec-
tive participant must be in receipt of 
the Disclosure Document at least 48 
hours prior to the advisory agreement 
being accepted by the trading advisor. 

(b) The commodity trading advisor 
may not enter into an agreement with 
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a prospective client to direct the cli-
ent’s commodity interest account or to 
guide the client’s commodity interest 
trading unless the trading advisor first 
receives from the prospective client an 
acknowledgment signed and dated by 
the prospective client stating that the 
client received a Disclosure Document 
for the trading program pursuant to 
which the trading advisor will direct 
his account or will guide his trading. 
Where a Disclosure Document is deliv-
ered to a prospective client by elec-
tronic means, in lieu of a manually 
signed and dated acknowledgment the 
trading advisor may establish receipt 
by electronic means that use a unique 
identifier to confirm the identity of 
the recipient of such Disclosure Docu-
ment, Provided, however, That the re-
quirement of § 4.33(a)(2) to retain the 
acknowledgment specified in this para-
graph (b) applies equally to such sub-
stitute evidence of receipt, which must 
be retained either in hard copy form or 
in another form approved by the Com-
mission. 

[60 FR 38189, July 25, 1995, as amended at 62 
FR 39115, July 22, 1997; 68 FR 47235, Aug. 8, 
2003; 68 FR 59114, Oct. 14, 2003] 

§ 4.32 [Reserved] 

§ 4.33 Recordkeeping. 

Each commodity trading advisor reg-
istered or required to be registered 
under the Act must make and keep the 
following books and records in an accu-
rate, current and orderly manner at its 
main business office and in accordance 
with § 1.31. If the commodity trading 
advisor’s main business office is lo-
cated outside the United States, its 
territories or possessions, then upon 
the request of a Commission represent-
ative the trading advisor must provide 
such books and records as requested at 
the place designated by the representa-
tive in the United States, its terri-
tories or possessions within 72 hours 
after receipt of the request. 

(a) Concerning the clients and sub-
scribers of the commodity trading ad-
visor: 

(1) The name and address of each cli-
ent and each subscriber. 

(2) The acknowledgement specified in 
§ 4.31(b). 

(3) All powers of attorney and other 
documents, or copies thereof, author-
izing the commodity trading advisor to 
direct the commodity interest account 
of a client or subscriber. 

(4) All other written agreements, or 
copies thereof, entered into by the 
commodity trading advisor with any 
client or subscriber. 

(5) A list or other record of all com-
modity interest accounts of clients di-
rected by the commodity trading advi-
sor and of all transactions effected 
therefor. 

(6) Copies of each confirmation or ac-
knowledgment of a commodity interest 
transaction, and each purchase and 
sale statement and each monthly 
statement received from a futures com-
mission merchant, a retail foreign ex-
change dealer or a swap dealer. 

(7) The original or a copy of each re-
port, letter, circular, memorandum, 
publication, writing, advertisement or 
other literature or advice (including 
the texts of standardized oral presen-
tations and of radio, television, sem-
inar or similar mass media presen-
tations) distributed or caused to be dis-
tributed by the commodity trading ad-
visor to any existing or prospective cli-
ent or subscriber, showing the first 
date of distribution if not otherwise 
shown on the document. 

(b) Concerning the commodity trad-
ing advisor: 

(1) An itemized daily record of each 
commodity interest transaction of the 
commodity trading advisor, showing 
the transaction date, quantity, com-
modity interest, and, as applicable, 
price or premium, delivery month or 
expiration date, whether a put or a 
call, strike price, underlying contract 
for future delivery or underlying com-
modity, swap type and counterparty, 
the futures commission merchant and/ 
or retail foreign exchange dealer car-
rying the account and the introducing 
broker, if any, whether the commodity 
interest was purchased, sold (including, 
in the case of a retail forex trans-
action, offset), exercised, expired (in-
cluding, in the case of a retail forex 
transaction, whether it was rolled for-
ward), and the gain or loss realized; 
Provided, however, that if the trading 
advisor is a counterparty to a swap, it 
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must comply with the swap data rec-
ordkeeping and reporting requirements 
of part 45 of this chapter, as applicable. 

(2) Each confirmation of a com-
modity interest transaction, each pur-
chase and sale statement and each 
monthly statement furnished by a fu-
tures commission merchant or retail 
foreign exchange dealer to: 

(i) The commodity trading advisor 
relating to a personal account of the 
trading advisor; and 

(ii) Each principal of the trading ad-
visor relating to a personal account of 
such principal. 

(3) Books and records of all other 
transactions in all other business deal-
ings in trading commodity interests 
and of all cash market transactions in 
which the commodity trading advisor 
and each principal thereof engages. 
Those books and records must include, 
as applicable, books and records of the 
type specified in paragraphs (a)(1) 
through (a)(7) of this section and in 
paragraphs (a)(1) through (a)(8) of § 4.23. 

(Approved by the Office of Management and 
Budget under control number 3038–0005) 

(Secs. 2(a)(1), 4c(a)–(d), 4d, 4f, 4g, 4k, 4m, 4n, 
8a, 15 and 17, Commodity Exchange Act (7 
U.S.C. 2, 4, 6c(a)–(d), 6f, 6g, 6k, 6m, 6n, 12a, 19 
and 21; 5 U.S.C. 552 and 552b)) 

[46 FR 26013, May 8, 1981, as amended at 46 
FR 63035, Dec. 30, 1981; 47 FR 57012, Dec. 22, 
1982; 48 FR 35299, Aug. 3, 1983. Redesignated 
and amended at 60 FR 38189, July 25, 1995; 75 
FR 55430, Sept. 10, 2010; 77 FR 54359, Sept. 5, 
2012; 77 FR 66332, Nov. 2, 2012] 

§ 4.34 General disclosures required. 
Except as otherwise provided herein, 

a Disclosure Document must include 
the following information. 

(a) Cautionary Statement. The fol-
lowing Cautionary Statement must be 
prominently displayed on the cover 
page of the Disclosure Document: 

THE COMMODITY FUTURES TRADING 
COMMISSION HAS NOT PASSED UPON 
THE MERITS OF PARTICIPATING IN THIS 
TRADING PROGRAM NOR HAS THE COM-
MISSION PASSED ON THE ADEQUACY OR 
ACCURACY OF THIS DISCLOSURE DOCU-
MENT. 

(b) Risk Disclosure Statement. (1) The 
following Risk Disclosure Statement 
must be prominently displayed imme-
diately following any disclosures re-
quired to appear on the cover page of 

the Disclosure Document as provided 
by the Commission, by any applicable 
federal or state securities laws and reg-
ulations or by any applicable laws of 
non-United States jurisdictions: 

RISK DISCLOSURE STATEMENT 

THE RISK OF LOSS IN TRADING COM-
MODITY INTERESTS CAN BE SUBSTAN-
TIAL. YOU SHOULD THEREFORE CARE-
FULLY CONSIDER WHETHER SUCH TRAD-
ING IS SUITABLE FOR YOU IN LIGHT OF 
YOUR FINANCIAL CONDITION. IN CONSID-
ERING WHETHER TO TRADE OR TO AU-
THORIZE SOMEONE ELSE TO TRADE FOR 
YOU, YOU SHOULD BE AWARE OF THE 
FOLLOWING: 

IF YOU PURCHASE A COMMODITY OP-
TION YOU MAY SUSTAIN A TOTAL LOSS 
OF THE PREMIUM AND OF ALL TRANS-
ACTION COSTS. 

IF YOU PURCHASE OR SELL A COM-
MODITY FUTURES CONTRACT OR SELL A 
COMMODITY OPTION OR ENGAGE IN OFF- 
EXCHANGE FOREIGN CURRENCY TRAD-
ING YOU MAY SUSTAIN A TOTAL LOSS 
OF THE INITIAL MARGIN FUNDS OR SE-
CURITY DEPOSIT AND ANY ADDITIONAL 
FUNDS THAT YOU DEPOSIT WITH YOUR 
BROKER TO ESTABLISH OR MAINTAIN 
YOUR POSITION. IF THE MARKET MOVES 
AGAINST YOUR POSITION, YOU MAY BE 
CALLED UPON BY YOUR BROKER TO DE-
POSIT A SUBSTANTIAL AMOUNT OF AD-
DITIONAL MARGIN FUNDS, ON SHORT 
NOTICE, IN ORDER TO MAINTAIN YOUR 
POSITION. IF YOU DO NOT PROVIDE THE 
REQUESTED FUNDS WITHIN THE PRE-
SCRIBED TIME, YOUR POSITION MAY BE 
LIQUIDATED AT A LOSS, AND YOU WILL 
BE LIABLE FOR ANY RESULTING DEF-
ICIT IN YOUR ACCOUNT. 

UNDER CERTAIN MARKET CONDITIONS, 
YOU MAY FIND IT DIFFICULT OR IMPOS-
SIBLE TO LIQUIDATE A POSITION. THIS 
CAN OCCUR, FOR EXAMPLE, WHEN THE 
MARKET MAKES A ‘‘LIMIT MOVE.’’ 

THE PLACEMENT OF CONTINGENT OR-
DERS BY YOU OR YOUR TRADING ADVI-
SOR, SUCH AS A ‘‘STOP-LOSS’’ OR ‘‘STOP- 
LIMIT’’ ORDER, WILL NOT NECESSARILY 
LIMIT YOUR LOSSES TO THE INTENDED 
AMOUNTS, SINCE MARKET CONDITIONS 
MAY MAKE IT IMPOSSIBLE TO EXECUTE 
SUCH ORDERS. 

A ‘‘SPREAD’’ POSITION MAY NOT BE 
LESS RISKY THAN A SIMPLE ‘‘LONG’’ OR 
‘‘SHORT’’ POSITION. 

THE HIGH DEGREE OF LEVERAGE 
THAT IS OFTEN OBTAINABLE IN COM-
MODITY INTEREST TRADING CAN WORK 
AGAINST YOU AS WELL AS FOR YOU. 
THE USE OF LEVERAGE CAN LEAD TO 
LARGE LOSSES AS WELL AS GAINS. 
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IN SOME CASES, MANAGED COM-
MODITY ACCOUNTS ARE SUBJECT TO 
SUBSTANTIAL CHARGES FOR MANAGE-
MENT AND ADVISORY FEES. IT MAY BE 
NECESSARY FOR THOSE ACCOUNTS 
THAT ARE SUBJECT TO THESE CHARGES 
TO MAKE SUBSTANTIAL TRADING PROF-
ITS TO AVOID DEPLETION OR EXHAUS-
TION OF THEIR ASSETS. THIS DISCLO-
SURE DOCUMENT CONTAINS, AT PAGE 
(insert page number), A COMPLETE DE-
SCRIPTION OF EACH FEE TO BE 
CHARGED TO YOUR ACCOUNT BY THE 
COMMODITY TRADING ADVISOR. 

THIS BRIEF STATEMENT CANNOT DIS-
CLOSE ALL THE RISKS AND OTHER SIG-
NIFICANT ASPECTS OF THE COMMODITY 
INTEREST MARKETS. YOU SHOULD 
THEREFORE CAREFULLY STUDY THIS 
DISCLOSURE DOCUMENT AND COM-
MODITY INTEREST TRADING BEFORE 
YOU TRADE, INCLUDING THE DESCRIP-
TION OF THE PRINCIPAL RISK FACTORS 
OF THIS INVESTMENT, AT PAGE (insert 
page number). 

(2)(i) If the commodity trading advi-
sor may trade foreign futures or op-
tions contracts pursuant to the offered 
trading program, the Risk Disclosure 
Statement must further state the fol-
lowing: 

YOU SHOULD ALSO BE AWARE THAT 
THIS COMMODITY TRADING ADVISOR 
MAY ENGAGE IN TRADING FOREIGN FU-
TURES OR OPTIONS CONTRACTS. TRANS-
ACTIONS ON MARKETS LOCATED OUT-
SIDE THE UNITED STATES, INCLUDING 
MARKETS FORMALLY LINKED TO A 
UNITED STATES MARKET MAY BE SUB-
JECT TO REGULATIONS WHICH OFFER 
DIFFERENT OR DIMINISHED PROTEC-
TION. FURTHER, UNITED STATES REGU-
LATORY AUTHORITIES MAY BE UNABLE 
TO COMPEL THE ENFORCEMENT OF THE 
RULES OF REGULATORY AUTHORITIES 
OR MARKETS IN NON-UNITED STATES 
JURISDICTIONS WHERE YOUR TRANS-
ACTIONS MAY BE EFFECTED. BEFORE 
YOU TRADE YOU SHOULD INQUIRE 
ABOUT ANY RULES RELEVANT TO YOUR 
PARTICULAR CONTEMPLATED TRANS-
ACTIONS AND ASK THE FIRM WITH 
WHICH YOU INTEND TO TRADE FOR DE-
TAILS ABOUT THE TYPES OF REDRESS 
AVAILABLE IN BOTH YOUR LOCAL AND 
OTHER RELEVANT JURISDICTIONS. 

(ii) If the commodity trading advisor 
may engage in retail forex transactions 
pursuant to the offered trading pro-
gram, the Risk Disclosure Statement 
must further state the following: 

YOU SHOULD ALSO BE AWARE THAT 
THIS COMMODITY TRADING ADVISOR 

MAY ENGAGE IN OFF-EXCHANGE FOR-
EIGN CURRENCY TRADING. SUCH TRAD-
ING IS NOT CONDUCTED IN THE INTER-
BANK MARKET. THE FUNDS DEPOSITED 
WITH A COUNTERPARTY FOR SUCH 
TRANSACTIONS WILL NOT RECEIVE THE 
SAME PROTECTIONS AS FUNDS USED TO 
MARGIN OR GUARANTEE EXCHANGE- 
TRADED FUTURES AND OPTION CON-
TRACTS. IF THE COUNTERPARTY BE-
COMES INSOLVENT AND YOU HAVE A 
CLAIM FOR AMOUNTS DEPOSITED OR 
PROFITS EARNED ON TRANSACTIONS 
WITH THE COUNTERPARTY, YOUR CLAIM 
MAY NOT BE TREATED AS A COMMODITY 
CUSTOMER CLAIM FOR PURPOSES OF 
SUBCHAPTER IV OF CHAPTER 7 OF THE 
BANKRUPTCY CODE AND REGULATIONS 
THEREUNDER. YOU MAY BE A GENERAL 
CREDITOR AND YOUR CLAIM MAY BE 
PAID, ALONG WITH THE CLAIMS OF 
OTHER GENERAL CREDITORS, FROM ANY 
MONIES STILL AVAILABLE AFTER PRI-
ORITY CLAIMS ARE PAID. EVEN FUNDS 
THAT THE COUNTERPARTY KEEPS SEPA-
RATE FROM ITS OWN FUNDS MAY NOT 
BE SAFE FROM THE CLAIMS OF PRI-
ORITY AND OTHER GENERAL CREDI-
TORS. 

FURTHER, YOU SHOULD CAREFULLY 
REVIEW THE INFORMATION CONTAINED 
IN THE RISK DISCLOSURE STATEMENT 
OF THE FUTURES COMMISSION MER-
CHANT OR RETAIL FOREIGN EXCHANGE 
DEALER THAT YOU SELECT TO CARRY 
YOUR ACCOUNT. 

(3) If the commodity trading advisor 
is not also a registered futures commis-
sion merchant or a registered retail 
foreign exchange dealer, the trading 
advisor must make the additional fol-
lowing statement in the Risk Disclo-
sure Statement, to be included as the 
last paragraph thereof: 

THIS COMMODITY TRADING ADVISOR 
IS PROHIBITED BY LAW FROM ACCEPT-
ING FUNDS IN THE TRADING ADVISOR’S 
NAME FROM A CLIENT FOR TRADING 
COMMODITY INTERESTS. YOU MUST 
PLACE ALL FUNDS FOR TRADING IN 
THIS TRADING PROGRAM DIRECTLY 
WITH A FUTURES COMMISSION MER-
CHANT OR RETAIL FOREIGN EXCHANGE 
DEALER, AS APPLICABLE. 

(4) If the commodity trading advisor 
may engage in swaps, the Risk Disclo-
sure Statement must further state: 

SWAPS TRANSACTIONS, LIKE OTHER 
FINANCIAL TRANSACTIONS, INVOLVE A 
VARIETY OF SIGNIFICANT RISKS. THE 
SPECIFIC RISKS PRESENTED BY A PAR-
TICULAR SWAP TRANSACTION NEC-
ESSARILY DEPEND UPON THE TERMS OF 
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THE TRANSACTION AND YOUR CIR-
CUMSTANCES. IN GENERAL, HOWEVER, 
ALL SWAPS TRANSACTIONS INVOLVE 
SOME COMBINATION OF MARKET RISK, 
CREDIT RISK, FUNDING RISK, AND OPER-
ATIONAL RISK. 

HIGHLY CUSTOMIZED SWAPS TRANS-
ACTIONS IN PARTICULAR MAY IN-
CREASE LIQUIDITY RISK, WHICH MAY 
RESULT IN YOUR ABILITY TO WITHDRAW 
YOUR FUNDS BEING LIMITED. HIGHLY 
LEVERAGED TRANSACTIONS MAY EXPE-
RIENCE SUBSTANTIAL GAINS OR LOSSES 
IN VALUE AS A RESULT OF RELATIVELY 
SMALL CHANGES IN THE VALUE OR 
LEVEL OF AN UNDERLYING OR RELATED 
MARKET FACTOR. 

IN EVALUATING THE RISKS AND CON-
TRACTUAL OBLIGATIONS ASSOCIATED 
WITH A PARTICULAR SWAP TRANS-
ACTION, IT IS IMPORTANT TO CONSIDER 
THAT A SWAP TRANSACTION MAY BE 
MODIFIED OR TERMINATED ONLY BY 
MUTUAL CONSENT OF THE ORIGINAL 
PARTIES AND SUBJECT TO AGREEMENT 
ON INDIVIDUALLY NEGOTIATED TERMS. 
THEREFORE, IT MAY NOT BE POSSIBLE 
TO MODIFY, TERMINATE, OR OFFSET 
YOUR OBLIGATIONS OR YOUR EXPOSURE 
TO THE RISKS ASSOCIATED WITH A 
TRANSACTION PRIOR TO ITS SCHED-
ULED TERMINATION DATE. 

(c) Table of contents. A table of con-
tents showing, by subject matter, the 
location of the disclosures made in the 
Disclosure Document, must appear im-
mediately following the Risk Disclo-
sure Statement. 

(d) Information required in the forepart 
of the Disclosure Document. (1) The 
name, address of the main business of-
fice, main business telephone number 
and form of organization of the com-
modity trading advisor. If the mailing 
address of the main business office is a 
post office box number or is not within 
the United States, its territories or 
possessions, the trading advisor must 
state where its books and records will 
be kept and made available for inspec-
tion; and 

(2) The date when the commodity 
trading advisor first intends to use the 
Disclosure Document. 

(e) Persons to be identified. The names 
of the following persons: 

(1) Each principal of the trading advi-
sor; 

(2) The futures commission merchant 
and/or retail foreign exchange dealer 
with which the commodity trading ad-
visor will require the client to main-

tain its account or, if the client is free 
to choose the futures commission mer-
chant or retail foreign exchange dealer 
with which it will maintain its ac-
count, the trading advisor must make 
a statement to that effect; and 

(3) The introducing broker through 
which the commodity trading advisor 
will require the client to introduce its 
account or, if the client is free to 
choose the introducing broker through 
which it will introduce its account, the 
trading advisor must make a state-
ment to that effect. 

(f) Business background. (1) The busi-
ness background, for the five years pre-
ceding the date of the Disclosure Docu-
ment, of: 

(i) The commodity trading advisor; 
and 

(ii) Each principal of the trading ad-
visor who participates in making trad-
ing or operational decisions for the 
trading advisor or supervises persons 
so engaged. 

(2) The trading advisor must include 
in the description of the business back-
ground of each person identified in 
§ 4.34(f)(1) the name and main business 
of that person’s employers, business as-
sociations or business ventures and the 
nature of the duties performed by such 
person for such employers or in connec-
tion with such business associations or 
business ventures. The location in the 
Disclosure Document of any required 
past performance disclosure for such 
person must be indicated. 

(g) Principal risk factors. A discussion 
of the principal risk factors of this 
trading program. This discussion must 
include, without limitation, risks due 
to volatility, leverage, liquidity, and 
counterparty creditworthiness, as ap-
plicable to the trading program and the 
types of transactions and investment 
activity expected to be engaged in pur-
suant to such program (including retail 
forex and swap transactions, if any). 

(h) Trading program. A description of 
the trading program, which must in-
clude the method chosen by the com-
modity trading advisor concerning how 
futures commission merchants and/or 
retail foreign exchange dealers car-
rying accounts it manages shall treat 
offsetting positions pursuant to § 1.46 of 
this chapter, if the method is other 
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than to close out all offsetting posi-
tions or to close out offsetting posi-
tions on other than a first-in, first-out 
basis, and the types of commodity in-
terests and other interests the com-
modity trading advisor intends to 
trade, with a description of any restric-
tions or limitations on such trading es-
tablished by the trading advisor or oth-
erwise. 

(i) Fees. A complete description of 
each fee which the commodity trading 
advisor will charge the client. 

(1) Wherever possible, the trading ad-
visor must specify the dollar amount of 
each such fee. 

(2) Where any fee is determined by 
reference to a base amount including, 
but not limited to, ‘‘net assets,’’ ‘‘gross 
profits,’’ ‘‘net profits,’’ ‘‘net gains,’’ 
‘‘pips’’ or ‘‘bid-asked spread,’’ the trad-
ing advisor must explain how such base 
amount will be calculated. Where any 
fee is based on the difference between 
bid and asked prices on retail forex or 
swap transactions, the trading advisor 
must explain how such fee will be cal-
culated; 

(3) Where any fee is based on an in-
crease in the value of the client’s com-
modity interest account, the trading 
advisor must specify how that increase 
is calculated, the period of time during 
which the increase is calculated, the 
fee to be charged at the end of that pe-
riod and the value of the account at 
which payment of the fee commences. 

(j) Conflicts of interest. (1) A full de-
scription of any actual or potential 
conflicts of interest regarding any as-
pect of the trading program on the part 
of: 

(i) The commodity trading advisor; 
(ii) Any futures commission mer-

chant and/or retail foreign exchange 
dealer with which the client will be re-
quired to maintain its commodity in-
terest account; 

(iii) Any introducing broker through 
which the client will be required to in-
troduce its account to a futures com-
mission merchant and/or retail foreign 
exchange dealer; and 

(iv) Any principal of the foregoing. 
(2) Any other material conflict in-

volving any aspect of the offered trad-
ing program. 

(3) Included in the description of any 
such conflict must be any arrangement 

whereby the trading advisor or any 
principal thereof may benefit, directly 
or indirectly, from the maintenance of 
the client’s commodity interest ac-
count with a futures commission mer-
chant and/or retail foreign exchange 
dealer, and/or from the maintenance of 
the client’s swap positions with a swap 
dealer or from the introduction of such 
account through an introducing broker 
(such as payment for order flow or soft 
dollar arrangements). 

(k) Litigation. (1) Subject to the pro-
visions of § 4.34(k)(2), any material ad-
ministrative, civil or criminal action, 
whether pending or concluded, within 
five years preceding the date of the 
Document, against any of the following 
persons; Provided, however, that a con-
cluded action that resulted in an adju-
dication on the merits in favor of such 
person need not be disclosed: 

(i) The commodity trading advisor 
and any principal thereof: 

(ii) Any futures commission mer-
chant or retail foreign exchange dealer 
with which the client will be required 
to maintain its commodity interest ac-
count; and 

(iii) Any introducing broker through 
which the client will be required to in-
troduce its account to the futures com-
mission merchant and/or retail foreign 
exchange dealer and/or swap dealer. 

(2) With respect to a futures commis-
sion merchant, retail foreign exchange 
dealer, swap dealer or introducing 
broker, an action will be considered 
material if: 

(i) The action would be required to be 
disclosed in the notes to the futures 
commission merchant’s, retail foreign 
exchange dealer’s, swap dealer’s or in-
troducing broker’s financial state-
ments prepared pursuant to generally 
accepted accounting principles; 

(ii) The action was brought by the 
Commission; Provided, however, that a 
concluded action that did not result in 
civil monetary penalties exceeding 
$50,000 need not be disclosed unless it 
involved allegations of fraud or other 
willful misconduct; or 

(iii) The action was brought by any 
other federal or state regulatory agen-
cy, a non-United States regulatory 
agency or a self-regulatory organiza-
tion and involved allegations of fraud 
or other willful misconduct. 
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(l) Trading for own account. If the 
commodity trading advisor or any 
principal thereof trades or intends to 
trade commodity interests for its own 
account, the trading advisor must dis-
close whether clients will be permitted 
to inspect the records of such person’s 
trading and any written policies re-
lated to such trading. 

(m) Performance disclosures. Past per-
formance must be disclosed as set forth 
in § 4.35. 

(n) Supplemental information. If any 
information, other than that required 
by Commission rules, the antifraud 
provisions of the Act, other federal or 
state laws and regulations, any rules of 
a self-regulatory agency or laws of a 
non-United States jurisdiction, is pro-
vided, such information: 

(1) May not be misleading in content 
or presentation or inconsistent with 
the required disclosures; 

(2) Is subject to the antifraud provi-
sions of the Act and Commission rules, 
and to rules regarding the use of pro-
motional material promulgated by a 
registered futures association pursuant 
to section 17(j) of the Act; and 

(3) Must be placed as follows, unless 
otherwise specified by Commission 
rules: 

(i) Supplemental performance infor-
mation (not including proprietary trad-
ing results as defined in § 4.35(a)(7), or 
hypothetical, extracted, pro forma or 
simulated trading results) must be 
placed after all required performance 
information; 

(ii) Supplemental non-performance 
information relating to a required dis-
closure may be included with the re-
lated required disclosure; and 

(iii) Other supplemental information 
may be included after all required dis-
closures; Provided, however, That any 
proprietary trading results as defined 
in § 4.35(a)(7), and any hypothetical, ex-
tracted, pro forma or simulated trading 
results included in the Disclosure Doc-
ument must appear as the last disclo-
sure therein following all required and 
non-required disclosures. 

(o) Material information. Nothing set 
forth in § 4.31, § 4.34, § 4.35 or § 4.36 shall 
relieve a commodity trading advisor 
from any obligation under the Act or 
the regulations thereunder, including 
the obligation to disclose all material 

information to existing or prospective 
clients even if the information is not 
specifically required by such sections. 

[60 FR 38189, July 25, 1995, as amended at 66 
FR 53522, Oct. 23, 2001; 75 FR 55430, Sept. 10, 
2010; 77 FR 11285, Feb. 24, 2012; 77 FR 17330, 
Mar. 26, 2012; 77 FR 54359, Sept. 5, 2012] 

§ 4.35 Performance disclosures. 

(a) General principles—(1) Capsule per-
formance information. Unless otherwise 
specified, disclosure of the past per-
formance of an account or trading pro-
gram required under this § 4.35 must in-
clude the following information: 

(i) The name of the commodity trad-
ing advisor or other person trading the 
account and the name of the trading 
program; 

(ii) The date on which the commodity 
trading advisor or other person trading 
the account began trading client ac-
counts and the date when client funds 
began being traded pursuant to the 
trading program; 

(iii) The number of accounts directed 
by the trading advisor or other person 
trading the account pursuant to the 
trading program specified, as of the 
date of the Disclosure Document; 

(iv)(A) The total assets under the 
management of the trading advisor or 
other person trading the account, as of 
the date of the Disclosure Document; 
and 

(B) The total assets traded pursuant 
to the trading program specified, as of 
the date of the Disclosure Document; 

(v) The largest monthly draw-down 
for the account or trading program 
specified during the most recent five 
calendar year and year-to-date ex-
pressed as a percentage of client funds 
and indicating the month and year of 
the draw-down (the capsule must in-
clude a definition of ‘‘draw-down’’ that 
is consistent with § 4.10(k)); 

(vi) The worst peak-to-valley draw- 
down for the trading program specified 
during the most recent five calendar 
year and year-to-date, expressed as a 
percentage of net asset value and indi-
cating the months and year of the 
draw-down; 

(vii) Subject to § 4.35(a)(2) for the of-
fered trading program, the annual and 
year-to-date rate-of-return for the pro-
gram specified for the five most recent 
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calendar years and year-to-date, com-
puted on a compounded monthly basis; 
Provided, however, That performance of 
the offered trading program must in-
clude monthly rates of return for such 
period; and 

(viii) In the case of the offered trad-
ing program: 

(A)(1) The number of accounts traded 
pursuant to the offered trading pro-
gram that were opened and closed dur-
ing the period specified in § 4.35(a)(5) 
with a positive net lifetime rate of re-
turn as of the date the account was 
closed; and 

(2) A measure of the variability of re-
turns for accounts that were both 
opened and closed during the period 
specified in § 4.35(a)(5) and closed with 
positive net lifetime rates of return; 
and 

(B)(1) The number of accounts traded 
pursuant to the offered trading pro-
gram that were opened and closed dur-
ing the period specified in § 4.35(a)(5) 
with negative net lifetime rates of re-
turn as of the date the account was 
closed; and 

(2) A measure of the variability of re-
turns for accounts that were both 
opened and closed during the period 
specified in § 4.35(a)(5) and closed with 
negative net lifetime rates of return. 

(C) The measure of variability re-
quired by §§ 4.35(a)(1)(viii)(A)(2) and 
(B)(2) may be provided as a range of 
both positive and negative net lifetime 
returns, or by any other form of disclo-
sure that meets the objective of disclo-
sure of the variability of returns expe-
rienced by clients in the trading pro-
gram whose accounts were opened and 
closed during the period specified in 
§ 4.35(a)(5). The net lifetime rate of re-
turn shall be calculated as the com-
pounded product of the monthly rates 
of return for each month the account is 
open. 

(2) Additional requirements with respect 
to the offered trading program. (i) The 
performance of the offered trading pro-
gram must be identified as such and 
separately presented first; 

(ii) The rate of return of the offered 
trading program must be presented on 
a monthly basis for the period specified 
in § 4.35(a)(5), either in a numerical 
table or in a bar graph; 

(iii) A bar graph used to present 
monthly rates of return for the offered 
trading program: 

(A) Must show percentage rate of re-
turn on the vertical axis and one- 
month increments on the horizontal 
axis; 

(B) Must be scaled in such a way as 
to clearly show month-to-month dif-
ferences in rates of return; and 

(C) Must separately display numer-
ical percentage annual rates of return 
for the period covered by the bar graph; 
and 

(iv) The commodity trading advisor 
must make available to prospective 
and existing clients upon request a 
table showing at least quarterly the in-
formation required to be calculated 
pursuant to § 4.35(a)(6). 

(3) Composite presentation. (i) Unless 
such presentation would be misleading, 
the performance of accounts traded 
pursuant to the same trading program 
may be presented in composite form on 
a program-by-program basis, using the 
format set forth in § 4.35(a)(1). 

(ii) Accounts that differ materially 
with respect to rates of return may not 
be presented in the same composite. 

(iii) The commodity trading advisor 
must discuss all material differences 
among the accounts included in a com-
posite. 

(4) Current information. All perform-
ance information presented in the Dis-
closure Document must be current as 
of a date not more than three months 
preceding the date of the Document. 

(5) Time period for required perform-
ance. All required performance infor-
mation must be presented for the most 
recent five calendar years and year-to- 
date or for the life of the trading pro-
gram or account, if less than five 
years. 

(6) Calculation of, and recordkeeping 
concerning, performance information. (i) 
All performance information presented 
in a Disclosure Document, including 
performance information contained in 
any capsule and performance informa-
tion not specifically required by Com-
mission rules, must be current as of a 
date not more than three months pre-
ceding the date of the Document, and 
must be supported by the following 
amounts, calculated on an accrual 
basis of accounting in accordance with 
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generally accepted accounting prin-
ciples, as specified below or by a meth-
od otherwise approved by the Commis-
sion. 

(A) The beginning net asset value for 
the period, which shall represent the 
previous period’s ending net asset 
value; 

(B) All additions, whether voluntary 
or involuntary, during the period; 

(C) All withdrawals and redemptions, 
whether voluntary or involuntary, dur-
ing the period; 

(D) The net performance for the pe-
riod, which shall represent the change 
in the net asset value net of additions, 
withdrawals, redemptions, fees and ex-
penses; 

(E) The ending net asset value for the 
period, which shall represent the begin-
ning net asset value plus or minus ad-
ditions, withdrawals and redemptions, 
and net performance; and 

(F) The rate of return for the period, 
computed on a compounded monthly 
basis, which shall be calculated by di-
viding the net performance by the be-
ginning net asset value. 

(ii) All supporting documents nec-
essary to substantiate the computation 
of such amounts must be maintained in 
accordance with § 1.31. 

(7) Performance of partially-funded ac-
counts. Notwithstanding the foregoing, 
a commodity trading advisor will be 
deemed in compliance with this § 4.35(a) 
concerning the performance of par-
tially-funded accounts if the com-
modity trading advisor presents the 
performance of such accounts in a 
manner that is balanced and is not in 
violation of the antifraud provisions of 
the Commodity Exchange Act or the 
Commission’s regulations thereunder. 

(8) Proprietary trading results. (i) Pro-
prietary trading results shall not be in-
cluded in a Disclosure Document unless 
such performance is prominently la-
beled as proprietary and is set forth 
separately after all disclosures in ac-
cordance with § 4.34(n), together with a 
discussion of any differences between 
such performance and the performance 
of the offered trading program, includ-
ing, but not limited to, differences in 
costs, leverage and trading. 

(ii) For the purposes of § 4.34(n) and 
this § 4.35(a), proprietary trading re-
sults means the performance of any ac-

count in which fifty percent or more of 
the beneficial interest is owned or con-
trolled by: 

(A) The commodity trading advisor 
or any of its principals; 

(B) An affiliate or family member of 
the commodity trading advisor; or 

(C) Any person providing services to 
the account. 

(9) Required legend. Any past perform-
ance presentation, whether or not re-
quired by Commission rules, must be 
preceded with the following statement, 
prominently displayed: 

PAST PERFORMANCE IS NOT NEC-
ESSARILY INDICATIVE OF FUTURE RE-
SULTS. 

(b) Performance to be disclosed. Except 
as provided in § 4.35(a)(7), the com-
modity trading advisor must disclose 
the actual performance of all accounts 
directed by the commodity trading ad-
visor and by each of its trading prin-
cipals; Provided, however, that if the 
trading advisor or its trading prin-
cipals previously have not directed any 
accounts, the trading advisor must 
prominently disclose this fact with one 
of the following statements, as applica-
ble: 

(1) THIS TRADING ADVISOR PRE-
VIOUSLY HAS NOT DIRECTED ANY 
ACCOUNTS; or 

(2) NONE OF THE TRADING PRIN-
CIPALS OF THIS TRADING ADVISOR 
HAS PREVIOUSLY DIRECTED ANY 
ACCOUNTS; or 

(3) NEITHER THIS TRADING ADVI-
SOR NOR ANY OF ITS TRADING 
PRINCIPALS HAVE PREVIOUSLY DI-
RECTED ANY ACCOUNTS. 

If the commodity trading advisor is a 
sole proprietorship, reference to its 
trading principals need not be included 
in the prescribed statement. 

[60 FR 38191, July 25, 1995, as amended at 68 
FR 42967, July 21, 2003; 68 FR 47235, Aug. 8, 
2003] 

§ 4.36 Use, amendment and filing of 
Disclosure Document. 

(a) Subject to paragraph (c) of this 
section, all information contained in 
the Disclosure Document must be cur-
rent as of the date of the Document; 
Provided, however, that performance in-
formation must be current as of a date 
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not more than three months preceding 
the date of the Document. 

(b) No commodity trading advisor 
may use a Disclosure Document dated 
more than twelve months prior to the 
date of its use. 

(c)(1) If the commodity trading advi-
sor knows or should know that the Dis-
closure Document is materially inac-
curate or incomplete in any respect, it 
must correct that defect and must dis-
tribute the correction to: 

(i) All existing clients in the trading 
program within 21 calendar days of the 
date upon which the trading advisor 
first knows or has reason to know of 
the defect; and 

(ii) Each previously solicited prospec-
tive client for the trading program 
prior to entering into an agreement to 
direct or to guide such prospective cli-
ent’s commodity interest account pur-
suant to the program. The trading ad-
visor may furnish the correction by 
way of an amended Disclosure Docu-
ment, a sticker on the Document, or 
other similar means. 

(2) The trading advisor may not use 
the Disclosure Document until such 
correction is made. 

(d)(1) The commodity trading advisor 
must electronically file with the Na-
tional Futures Association, pursuant 
to the electronic filing procedures of 
the National Futures Association, the 
Disclosure Document for each trading 
program that it offers or that it in-
tends to offer not less than 21 calendar 
days prior to the date the trading advi-
sor first intends to deliver the Docu-
ment to a prospective client in the 
trading program; and 

(2) The commodity trading advisor 
must electronically file with the Na-
tional Futures Association, pursuant 
to the electronic filing procedures of 
the National Futures Association, the 
subsequent amendments to the Disclo-
sure Document for each trading pro-
gram that it offers or that it intends to 
offer within 21 calendar days of the 
date upon which the trading advisor 
first knows or has reason to know of 
the defect requiring the amendment. 

[60 FR 38192, July 25, 1995, as amended at 62 
FR 18268, Apr. 15, 1997; 65 FR 58650, Oct. 2, 
2000; 67 FR 77411, Dec. 18, 2002; 74 FR 9569, 
Mar. 5, 2009; 78 FR 52335, Aug. 22, 2013] 

Subpart D—Advertising 

§ 4.40 [Reserved] 

§ 4.41 Advertising by commodity pool 
operators, commodity trading advi-
sors, and the principals thereof. 

(a) No commodity pool operator, 
commodity trading advisor, or any 
principal thereof, may advertise in a 
manner which: 

(1) Employs any device, scheme or ar-
tifice to defraud any participant or cli-
ent or prospective participant or cli-
ent; 

(2) Involves any transaction, practice 
or course of business which operates as 
a fraud or deceit upon any participant 
or client or any prospective participant 
or client; or 

(3) Refers to any testimonial, unless 
the advertisement or sales literature 
providing the testimonial prominently 
discloses: 

(i) That the testimonial may not be 
representative of the experience of 
other clients; 

(ii) That the testimonial is no guar-
antee of future performance or success; 
and 

(iii) If, more than a nominal sum is 
paid, the fact that it is a paid testi-
monial. 

(b)(1) No person may present the per-
formance of any simulated or hypo-
thetical commodity interest account, 
transaction in a commodity interest or 
series of transactions in a commodity 
interest of a commodity pool operator, 
commodity trading advisor, or any 
principal thereof, unless such perform-
ance is accompanied by one of the fol-
lowing: 

(i) The following statement: ‘‘These 
results are based on simulated or hypo-
thetical performance results that have 
certain inherent limitations. Unlike 
the results shown in an actual perform-
ance record, these results do not rep-
resent actual trading. Also, because 
these trades have not actually been ex-
ecuted, these results may have under- 
or over-compensated for the impact, if 
any, of certain market factors, such as 
lack of liquidity. Simulated or hypo-
thetical trading programs in general 
are also subject to the fact that they 
are designed with the benefit of hind-
sight. No representation is being made 
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that any account will or is likely to 
achieve profits or losses similar to 
these being shown.’’ ; or 

(ii) A statement prescribed pursuant 
to rules promulgated by a registered 
futures association pursuant to section 
17(j) of the Act. 

(2) If the presentation of such simu-
lated or hypothetical performance is 
other than oral, the prescribed state-
ment must be prominently disclosed 
and in immediate proximity to the 
simulated or hypothetical performance 
being presented. 

(c) The provisions of this section 
shall apply: 

(1) To any publication, distribution 
or broadcast of any report, letter, cir-
cular, memorandum, publication, writ-
ing, advertisement or other literature 

or advice, whether by electronic media 
or otherwise, including information 
provided via internet or e-mail, the 
texts of standardized oral presen-
tations and of radio, television, sem-
inar or similar mass media presen-
tations; and 

(2) Regardless of whether the com-
modity pool operator or commodity 
trading advisor is exempt from reg-
istration under the Act. 

(Approved by the Office of Management and 
Budget under control number 3038–0005) 

[46 FR 26013, May 8, 1981, as amended at 46 
FR 63035, Dec. 30, 1981; 60 FR 38192, July 25, 
1995; 72 FR 8109, Feb. 23, 2007] 
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[77 FR 11286, Feb. 24, 2012] 

APPENDIX B TO PART 4—ADJUSTMENTS 
FOR ADDITIONS AND WITHDRAWALS IN 
THE COMPUTATION OF RATE OF RE-
TURN 

This appendix provides guidance con-
cerning alternate methods by which com-
modity pool operators and commodity trad-
ing advisors may calculate the rate of return 
information required by Rules 4.25(a)(7)(i)(F) 
and 4.35(a)(6)(i)(F). The methods described 
herein are illustrative of calculation meth-
ods the Commission has reviewed and deter-
mined may be appropriate to address poten-
tial material distortions in the computation 
of rate of return due to additions and with-
drawals that occur during a performance re-
porting period. A commodity pool operator 

or commodity trading advisor may present 
to the Commission proposals regarding any 
alternative method of addressing the effect 
of additions and withdrawals on the rate of 
return computation, including documenta-
tion supporting the rationale for use of that 
alternate method. 

1. Compounded Rate of Return Method 

Rate of return for a period may be cal-
culated by computing the net performance 
divided by the beginning net asset value for 
each trading day in the period and 
compounding each daily rate of return to de-
termine the rate of return for the period. If 
daily compounding is not practicable, the 
rate of return may be compounded on the 
basis of each sub-period within which an ad-
dition or withdrawal occurs during a month. 
For example: 

Account value Change in value 

Start of month ....................................................................................................... $10,000 +10% ($1,000 profit). 
End of 1st acct. period ......................................................................................... 11,000 $4,000 addition. 
Start of 2nd acct. period ....................................................................................... 15,000 ¥20% ($3,000 loss). 
End of 2nd acct. period ........................................................................................ 12,000 $2,000 withdrawal. 
Start of 3rd acct. period ....................................................................................... 10,000 +25% ($2,500 profit). 
End of month ........................................................................................................ 12,500 

Compounded ROR = [(1 + .1)(1 ¥ .2)(1 + .25)] ¥ 1 = 10%. 

2. Time-weighted method 

Time-weighting allows for adjustment to 
the denominator of the rate of return cal-
culation for additions and withdrawals, 
weighted for the amount of time such funds 
were available during the period. Several 

methods exist for time-weighting, all of 
which will have the same arithmetic result. 
These methods include: dividing the net per-
formance by the average weighted account 
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sizes for the month; dividing the net per-
formance by the arithmetic mean of the ac-
count sizes for each trading day during the 
period; and taking the number of days funds 

were available for trading divided by the 
total number of days in the period. 

[68 FR 47236, Aug. 8, 2003; 68 FR 53430, Sept. 
10, 2003] 

APPENDIX C TO PART 4—FORM CTA–PR 

VerDate Sep<11>2014 19:00 May 10, 2017 Jkt 241057 PO 00000 Frm 00349 Fmt 8010 Sfmt 8006 Q:\17\17V1.TXT 31 E
R

24
F

E
12

.0
52

<
/G

P
H

>

lp
ow

el
l o

n 
D

S
K

54
D

X
V

N
1O

F
R

 w
ith

 $
$_

JO
B



340 

17 CFR Ch. I (4–1–17 Edition) Pt. 4, App. C 

VerDate Sep<11>2014 19:00 May 10, 2017 Jkt 241057 PO 00000 Frm 00350 Fmt 8010 Sfmt 8006 Q:\17\17V1.TXT 31 E
R

24
F

E
12

.0
53

<
/G

P
H

>

lp
ow

el
l o

n 
D

S
K

54
D

X
V

N
1O

F
R

 w
ith

 $
$_

JO
B



341 

Commodity Futures Trading Commission Pt. 4, App. C 

VerDate Sep<11>2014 19:00 May 10, 2017 Jkt 241057 PO 00000 Frm 00351 Fmt 8010 Sfmt 8006 Q:\17\17V1.TXT 31 E
R

24
F

E
12

.0
54

<
/G

P
H

>

lp
ow

el
l o

n 
D

S
K

54
D

X
V

N
1O

F
R

 w
ith

 $
$_

JO
B



342 

17 CFR Ch. I (4–1–17 Edition) Pt. 4, App. C 

[77 FR 11337, Feb. 24, 2012] 
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PART 5—OFF-EXCHANGE FOREIGN 
CURRENCY TRANSACTIONS 

Sec. 
5.1 Definitions. 
5.2 Prohibited transactions. 
5.3 Registration of persons engaged in retail 

forex transactions. 
5.4 Applicability of part 4 of this chapter to 

commodity pool operators and com-
modity trading advisors. 

5.5 Distribution of ‘‘Risk Disclosure State-
ment’’ by retail foreign exchange dealers, 
futures commission merchants and intro-
ducing brokers regarding retail forex 
transactions. 

5.6 Maintenance of minimum financial re-
quirements by retail foreign exchange 
dealers and futures commission mer-
chants offering or engaging in retail 
forex transactions. 

5.7 Minimum financial requirements for re-
tail foreign exchange dealers and futures 
commission merchants offering or engag-
ing in retail forex transactions. 

5.8 Aggregate retail forex assets. 
5.9 Security deposits for retail forex trans-

actions. 
5.10 Risk assessment recordkeeping require-

ments for retail foreign exchange deal-
ers. 

5.11 Risk assessment reporting require-
ments for retail foreign exchange deal-
ers. 

5.12 Financial reports of retail foreign ex-
change dealers. 

5.13 Reporting to customers of retail for-
eign exchange dealers and futures com-
mission merchants; monthly and con-
firmation statements. 

5.14 Records to be kept by retail foreign ex-
change dealers and futures commission 
merchants. 

5.15 Unlawful representations. 
5.16 Prohibition of guarantees against loss. 
5.17 Authorization to trade. 
5.18 Trading and operational standards. 
5.19 Pending legal proceedings. 
5.20 Special calls for account and trans-

action information. 
5.21 Supervision. 
5.22 Registered futures association member-

ship. 
5.23 Notice of bulk transfers and bulk liq-

uidations. 
5.24 Applicability of other parts of this 

chapter. 
5.25 Applicability of the Act. 

AUTHORITY: 7 U.S.C. 1a, 2, 6, 6a, 6b, 6c, 6d, 
6e, 6f, 6g, 6h, 6i, 6k, 6m, 6n, 6o, 8, 9, 9a, 12, 12a, 
13b, 13c, 16a, 18, 19, 21, and 23, as amended by 
Title VII of the Dodd-Frank Wall Street Re-
form and Consumer Protection Act, Pub. L. 
No. 111–203, 124 Stat. 1376 (Jul. 21, 2010). 

SOURCE: 75 FR 55432, Sept. 10, 2010, unless 
otherwise noted. 

§ 5.1 Definitions. 

(a) Affiliated person of a futures com-
mission merchant means a person de-
scribed in section 
2(c)(2)(B)(i)(II)(cc)(BB) of the Act; 

(b) Aggregate retail forex assets means 
an amount of liquid assets held in ac-
cordance with § 5.8 of this part; 

(c) Associated person of an affiliated 
person of a futures commission merchant 
means any natural person associated 
with an affiliated person of a futures 
commission merchant as a partner, of-
ficer or employee (or any natural per-
son occupying a similar status or per-
forming similar functions), in any ca-
pacity which involves: 

(1) The solicitation or acceptance of 
retail forex customers’ orders (other 
than in a clerical capacity); or 

(2) The supervision of any person or 
persons so engaged; 

(d)(1) Commodity pool operator, for 
purposes of this part, means any person 
who operates or solicits funds, securi-
ties, or property for a pooled invest-
ment vehicle that is not an eligible 
contract participant as defined in sec-
tion 1a(18) of the Act, and that engages 
in retail forex transactions; 

(2) Associated person of a commodity 
pool operator, for purposes of this part, 
means any natural person associated 
with a commodity pool operator as de-
fined in paragraph (d)(1) of this section 
as a partner, officer, employee, con-
sultant or agent (or any natural person 
occupying a similar status or per-
forming similar functions), in any ca-
pacity which involves: 

(i) The solicitation of funds, securi-
ties, or property for a participation in 
a pooled investment vehicle; or 

(ii) The supervision of any person or 
persons so engaged; 

(e)(1) Commodity trading advisor, for 
purposes of this part, means any person 
who exercises discretionary trading au-
thority or obtains written authoriza-
tion to exercise discretionary trading 
authority over any account for or on 
behalf of any person that is not an eli-
gible contract participant as defined in 
section 1a(18) of the Act, in connection 
with retail forex transactions; 
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(2) Associated person of a commodity 
trading advisor, for purposes of this 
part, means any natural person associ-
ated with a commodity trading advisor 
as defined in paragraph (e)(1) of this 
section as a partner, officer, employee, 
consultant or agent (or any natural 
person occupying a similar status or 
performing similar functions), in any 
capacity which involves: 

(i) The solicitation of a client’s or 
prospective client’s discretionary ac-
count; or 

(ii) The supervision of any person or 
persons so engaged; 

(f)(1) Introducing broker, for purposes 
of this part, means any person who so-
licits or accepts orders from a cus-
tomer that is not an eligible contract 
participant as defined in section 1a(18) 
of the Act, in connection with retail 
forex transactions; 

(2) Associated person of an introducing 
broker, for purposes of this part, means 
any natural person associated with an 
introducing broker as defined in para-
graph (g)(1) of this section as a partner, 
officer, employee, or agent (or any nat-
ural person occupying a similar status 
or performing similar functions), in 
any capacity which involves: 

(i) The solicitation or acceptance of 
retail forex customers’ orders (other 
than in a clerical capacity); or 

(ii) The supervision of any person or 
persons so engaged; 

(g) Primarily or substantially means, 
when used to describe the extent of a 
futures commission merchant’s en-
gagement in the activities described in 
section 1a(28)(A)(i)(I)(aa)(AA) of the 
Act and section 1a(28)(A)(i)(II) of the 
Act insofar as that section references 
the activities described in section 
1a(28)(A)(i)(I)(aa)(AA), that: 

(1) Such activities account for more 
than fifty percent of the futures com-
mission merchant’s gross revenues, 
computed in accordance with generally 
accepted accounting principles, on an 
annual basis; 

(2) The futures commission merchant 
receives gross revenues, computed in 
accordance with generally accepted ac-
counting principles, from such activi-
ties in excess of $500,000 in any twelve 
month period; or 

(3) The futures commission merchant 
is a clearing member of a registered de-
rivatives clearing organization. 

(h)(1) Retail foreign exchange dealer 
means any person that is, or that offers 
to be, the counterparty to a retail 
forex transaction, except for a person 
described in item (aa), (bb), (cc)(AA) or 
(dd) of section 2(c)(2)(B)(i)(II) of the 
Act; 

(2) Associated person of a retail foreign 
exchange dealer means any natural per-
son associated with a retail foreign ex-
change dealer as defined in paragraph 
(i)(1) of this section as a partner, offi-
cer or employee (or any natural person 
occupying a similar status or per-
forming similar functions), in any ca-
pacity which involves: 

(i) The solicitation or acceptance of 
retail forex customers’ orders (other 
than in a clerical capacity); or 

(ii) The supervision of any person or 
persons so engaged; 

(i) Retail forex account means the ac-
count of a person who is not an eligible 
contract participant as defined in sec-
tion 1a(18) of the Act, established with 
a retail foreign exchange dealer or a fu-
tures commission merchant, in which 
account retail forex transactions (in-
cluding options on contracts for the 
purchase or sale of foreign currency) 
with such retail foreign exchange deal-
er or futures commission merchant as 
counterparty are undertaken, or which 
account is established in order to enter 
into such transactions. 

(j) Retail forex account agreement 
means the contractual agreement be-
tween a futures commission merchant 
or retail foreign exchange dealer and 
any person who is not an eligible con-
tract participant as defined in section 
1a(18) of the Act, which agreement con-
tains the terms governing the person’s 
retail forex account with such futures 
commission merchant or retail foreign 
exchange dealer. 

(k) Retail forex customer means a per-
son, other than an eligible contract 
participant as defined in section 1a(18) 
of the Act, acting on its own behalf and 
trading in any account, agreement, 
contract or transaction described in 
section 2(c)(2)(B) or 2(c)(2)(C) of the 
Act. 

(l) Retail forex obligation means the 
net credit balance at a retail foreign 
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exchange dealer or futures commission 
merchant that would be obtained by 
combining all money, securities and 
property deposited by a retail forex 
customer into a retail forex account or 
accounts, adjusted for the realized and 
unrealized net profit or loss, if any, ac-
cruing on the open trades, contracts or 
transactions in the retail forex account 
or accounts, without including any re-
tail forex customers’ accounts that 
contain negative net liquidating bal-
ances. 

(m) Retail forex transaction means any 
account, agreement, contract or trans-
action described in section 2(c)(2)(B) or 
2(c)(2)(C) of the Act. A retail forex 
transaction does not include an ac-
count, agreement, contract or trans-
action in foreign currency that is a 
contract of sale of a commodity for fu-
ture delivery (or an option thereon) 
that is executed, traded on or other-
wise subject to the rules of a contract 
market designated pursuant to section 
5(a) of the Act. 

[75 FR 55432, Sept. 10, 2010, as amended at 77 
FR 66332, Nov. 2, 2012] 

§ 5.2 Prohibited transactions. 

(a) Scope. The provisions of this sec-
tion shall be applicable to any retail 
forex transaction. 

(b) Fraudulent conduct prohibited. It 
shall be unlawful for any person, by use 
of the mails or by any means or instru-
mentality of interstate commerce, di-
rectly or indirectly, in or in connection 
with any retail forex transaction: 

(1) To cheat or defraud or attempt to 
cheat or defraud any person; 

(2) Willfully to make or cause to be 
made to any person any false report or 
statement or cause to be entered for 
any person any false record; or 

(3) Willfully to deceive or attempt to 
deceive any person by any means what-
soever. 

(c) Acting as counterparty and exer-
cising discretion prohibited. (1) No person 
who acts as the counterparty for any 
retail forex transaction may do so for 
an account for which the person or any 
affiliate of the person is authorized (by 
contract, power of attorney or other-
wise) to cause transactions to be ef-
fected without the client’s specific au-
thorization. 

(2) For purposes of this paragraph (c), 
an ‘‘affiliate’’ of a person means a per-
son controlling, controlled by or under 
common control with, the first person. 

§ 5.3 Registration of persons engaged 
in retail forex transactions. 

(a) Subject to paragraph (b) of this 
section, each of the following is subject 
to the registration provisions under 
the Act and to part 3 of this chapter: 

(1)(i) Any affiliated person of a fu-
tures commission merchant, as defined 
in § 5.1(a) of this part, which affiliated 
person: 

(A) Solicits or accepts orders from 
any person that is not an eligible con-
tract participant in connection with 
any retail forex transaction; or 

(B) Accepts money, securities, or 
property (or extends credit in lieu 
thereof) in connection with such solici-
tation or acceptance of orders in order 
to engage in any retail forex trans-
action, is required to register as a re-
tail foreign exchange dealer; and 

(ii) Any associated person of an affili-
ated person of a futures commission 
merchant, as defined in § 5.1(c) of this 
part, is required to register as an asso-
ciated person of an affiliated person of 
a futures commission merchant. 

(2)(i) Any commodity pool operator, 
as defined in § 5.1(d)(1) of this part, is 
required to register as a commodity 
pool operator; 

(ii) Any associated person of a com-
modity pool operator, as defined in 
§ 5.1(d)(2) of this part, is required to 
register as an associated person of a 
commodity pool operator; 

(3)(i) Any commodity trading advi-
sor, as defined in § 5.1(e)(1) of this part, 
is required to register as a commodity 
trading advisor; 

(ii) Any associated person of a com-
modity trading advisor, as defined in 
§ 5.1(e)(2) of this part, is required to 
register as an associated person of a 
commodity trading advisor; 

(4)(i) Any person registered as a fu-
tures commission merchant: 

(A) That is not primarily or substan-
tially engaged in the business activi-
ties described in section 
1a(28)(A)(i)(I)(aa)(AA) of the Act and 
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section 1a(28)(A)(i)(II) of the Act inso-
far as that section references the ac-
tivities described in section 
1a(28)(A)(i)(I)(aa)(AA); 

(B) That solicits or accepts orders 
from any person that is not an eligible 
contract participant in connection 
with any retail forex transaction; and 

(C) That accepts money, securities, 
or property (or extends credit in lieu 
thereof) in connection with such solici-
tation or acceptance of orders in order 
to engage in retail forex transactions, 
is required to register as a retail for-
eign exchange dealer; 

(ii) Any associated person of a fu-
tures commission merchant described 
in paragraph (a)(4)(i) of this section is 
required to register as an associated 
person of a futures commission mer-
chant; 

(5)(i) Any introducing broker, as de-
fined in § 5.1(f)(1) of this part, is re-
quired to register as an introducing 
broker; 

(ii) Any associated person of an in-
troducing broker, as defined in 
§ 5.1(f)(2) of this part, is required to reg-
ister as an associated person of an in-
troducing broker; 

(6)(i) Any retail foreign exchange 
dealer, as defined in § 5.1(h)(1) of this 
part is required to register as a retail 
foreign exchange dealer; 

(ii) Any associated person of a retail 
foreign exchange dealer, as defined in 
§ 5.1(h)(2) of this part, is required to 
register as an associated person of a re-
tail foreign exchange dealer; 

(b) Any person described in para-
graph (a) of this section that is already 
registered in the required capacity 
specified in paragraph (a) is not re-
quired under this section to register 
twice in the same capacity; Provided, 
however, that a person already reg-
istered as an associated person of one 
class of registrant may also be required 
to register as an associated person of 
another class of registrant in order to 
comply with this section. 

[75 FR 55432, Sept. 10, 2010, as amended at 76 
FR 56106, Sept. 12, 2011] 

§ 5.4 Applicability of part 4 of this 
chapter to commodity pool opera-
tors and commodity trading advi-
sors. 

Part 4 of this chapter applies to any 
person required pursuant to the provi-
sions of this part 5 to register as a 
commodity pool operator or as a com-
modity trading advisor. Failure by any 
such person to comply with the re-
quirements of part 4 will constitute a 
violation of this section and the rel-
evant section of part 4. 

§ 5.5 Distribution of ‘‘Risk Disclosure 
Statement’’ by retail foreign ex-
change dealers, futures commission 
merchants and introducing brokers 
regarding retail forex transactions. 

(a) Except as provided in § 5.23 of this 
part, no retail foreign exchange dealer, 
futures commission merchant, or in 
the case of an introduced account no 
introducing broker, may open an ac-
count that will engage in retail forex 
transactions for a retail forex cus-
tomer, unless the retail foreign ex-
change dealer, futures commission 
merchant or introducing broker first: 

(1)(i) In the case of a retail foreign 
exchange dealer or a person required to 
register as an introducing broker sole-
ly by reason of this part, furnishes the 
retail forex customer with a separate 
written disclosure statement con-
taining only the language set forth in 
paragraph (b) of this section and the 
disclosure required by paragraph (e) of 
this section; 

(ii) In the case of a futures commis-
sion merchant or a person required to 
register as an introducing broker be-
cause it engages in the activities de-
scribed in § 1.3(mm) of this chapter, fur-
nishes the retail forex customer with a 
separate written disclosure statement 
containing only the language set forth 
in paragraph (b) of this section and the 
disclosure required by paragraph (e) of 
this section; Provided, however, that the 
disclosure statement may be attached 
to other documents as the initial 
page(s) of such documents and as the 
only material on such page(s); and 

(2) Receives from the retail forex cus-
tomer an acknowledgment signed and 
dated by the retail forex customer that 
he received and understood the disclo-
sure statement. 
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(b) The language set forth in the 
written disclosure statement required 
by paragraph (a) of this section shall be 
as follows: 

RISK DISCLOSURE STATEMENT 

OFF-EXCHANGE FOREIGN CURRENCY 
TRANSACTIONS INVOLVE THE LEVER-
AGED TRADING OF CONTRACTS DENOMI-
NATED IN FOREIGN CURRENCY CON-
DUCTED WITH A FUTURES COMMISSION 
MERCHANT OR A RETAIL FOREIGN EX-
CHANGE DEALER AS YOUR 
COUNTERPARTY. BECAUSE OF THE LE-
VERAGE AND THE OTHER RISKS DIS-
CLOSED HERE, YOU CAN RAPIDLY LOSE 
ALL OF THE FUNDS YOU DEPOSIT FOR 
SUCH TRADING AND YOU MAY LOSE 
MORE THAN YOU DEPOSIT. 

YOU SHOULD BE AWARE OF AND CARE-
FULLY CONSIDER THE FOLLOWING 
POINTS BEFORE DETERMINING WHETH-
ER SUCH TRADING IS APPROPRIATE FOR 
YOU. 

(1) TRADING IS NOT ON A REGULATED 
MARKET OR EXCHANGE—YOUR DEALER 
IS YOUR TRADING PARTNER WHICH IS A 
DIRECT CONFLICT OF INTEREST. BE-
FORE YOU ENGAGE IN ANY RETAIL FOR-
EIGN EXCHANGE TRADING, YOU SHOULD 
CONFIRM THE REGISTRATION STATUS 
OF YOUR COUNTERPARTY. 

The off-exchange foreign currency trading 
you are entering into is not conducted on an 
interbank market, nor is it conducted on a 
futures exchange subject to regulation as a 
designated contract market by the Com-
modity Futures Trading Commission. The 
foreign currency trades you transact are 
trades with the futures commission mer-
chant or retail foreign exchange dealer as 
your counterparty. WHEN YOU SELL, THE 
DEALER IS THE BUYER. WHEN YOU BUY, 
THE DEALER IS THE SELLER. As a result, 
when you lose money trading, your dealer is 
making money on such trades, in addition to 
any fees, commissions, or spreads the dealer 
may charge. 

(2) AN ELECTRONIC TRADING PLAT-
FORM FOR RETAIL FOREIGN CURRENCY 
TRANSACTIONS IS NOT AN EXCHANGE. 
IT IS AN ELECTRONIC CONNECTION FOR 
ACCESSING YOUR DEALER. THE TERMS 
OF AVAILABILITY OF SUCH A PLATFORM 
ARE GOVERNED ONLY BY YOUR CON-
TRACT WITH YOUR DEALER. 

Any trading platform that you may use to 
enter off-exchange foreign currency trans-
actions is only connected to your futures 
commission merchant or retail foreign ex-
change dealer. You are accessing that trad-
ing platform only to transact with your deal-
er. You are not trading with any other enti-
ties or customers of the dealer by accessing 
such platform. The availability and oper-
ation of any such platform, including the 

consequences of the unavailability of the 
trading platform for any reason, is governed 
only by the terms of your account agreement 
with the dealer. 

(3) YOUR DEPOSITS WITH THE DEALER 
HAVE NO REGULATORY PROTECTIONS. 

All of your rights associated with your re-
tail forex trading, including the manner and 
denomination of any payments made to you, 
are governed by the contract terms estab-
lished in your account agreement with the 
futures commission merchant or retail for-
eign exchange dealer. Funds deposited by 
you with a futures commission merchant or 
retail foreign exchange dealer for trading 
off-exchange foreign currency transactions 
are not subject to the customer funds protec-
tions provided to customers trading on a 
contract market that is designated by the 
Commodity Futures Trading Commission. 
Your dealer may commingle your funds with 
its own operating funds or use them for other 
purposes. In the event your dealer becomes 
bankrupt, any funds the dealer is holding for 
you in addition to any amounts owed to you 
resulting from trading, whether or not any 
assets are maintained in separate deposit ac-
counts by the dealer, may be treated as an 
unsecured creditor’s claim. 

(4) YOU ARE LIMITED TO YOUR DEALER 
TO OFFSET OR LIQUIDATE ANY TRADING 
POSITIONS SINCE THE TRANSACTIONS 
ARE NOT MADE ON AN EXCHANGE OR 
MARKET, AND YOUR DEALER MAY SET 
ITS OWN PRICES. 

Your ability to close your transactions or 
offset positions is limited to what your deal-
er will offer to you, as there is no other mar-
ket for these transactions. Your dealer may 
offer any prices it wishes, and it may offer 
prices derived from outside sources or not in 
its discretion. Your dealer may establish its 
prices by offering spreads from third party 
prices, but it is under no obligation to do so 
or to continue to do so. Your dealer may 
offer different prices to different customers 
at any point in time on its own terms. The 
terms of your account agreement alone gov-
ern the obligations your dealer has to you to 
offer prices and offer offset or liquidating 
transactions in your account and make any 
payments to you. The prices offered by your 
dealer may or may not reflect prices avail-
able elsewhere at any exchange, interbank, 
or other market for foreign currency. 

(5) PAID SOLICITORS MAY HAVE UNDIS-
CLOSED CONFLICTS 

The futures commission merchant or retail 
foreign exchange dealer may compensate in-
troducing brokers for introducing your ac-
count in ways which are not disclosed to 
you. Such paid solicitors are not required to 
have, and may not have, any special exper-
tise in trading, and may have conflicts of in-
terest based on the method by which they 
are compensated. Solicitors working on be-
half of futures commission merchants and 
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retail foreign exchange dealers are required 
to register. You should confirm that they 
are, in fact registered. You should thor-
oughly investigate the manner in which all 
such solicitors are compensated and be very 
cautious in granting any person or entity au-
thority to trade on your behalf. You should 
always consider obtaining dated written con-
firmation of any information you are relying 
on from your dealer or a solicitor in making 
any trading or account decisions. 

FINALLY, YOU SHOULD THOROUGHLY 
INVESTIGATE ANY STATEMENTS BY 
ANY DEALERS OR SALES REPRESENTA-
TIVES WHICH MINIMIZE THE IMPOR-
TANCE OF, OR CONTRADICT, ANY OF THE 
TERMS OF THIS RISK DISCLOSURE. SUCH 
STATEMENTS MAY INDICATE POTEN-
TIAL SALES FRAUD. 

THIS BRIEF STATEMENT CANNOT, OF 
COURSE, DISCLOSE ALL THE RISKS AND 
OTHER ASPECTS OF TRADING OFF-EX-
CHANGE FOREIGN CURRENCY TRANS-
ACTIONS WITH A FUTURES COMMISSION 
MERCHANT OR RETAIL FOREIGN EX-
CHANGE DEALER. 

I hereby acknowledge that I have received 
and understood this risk disclosure state-
ment. 

llllllllllllllllllllllll

Date 
llllllllllllllllllllllll

Signature of Customer 

(c) The acknowledgment required by 
paragraph (a) of this section must be 
retained by the retail foreign exchange 
dealer, futures commission merchant 
or introducing broker in accordance 
with § 1.31 of this chapter. 

(d) This section does not relieve a re-
tail foreign exchange dealer, futures 
commission merchant or introducing 
broker from any other disclosure obli-
gation it may have under applicable 
law. 

(e)(1) Immediately following the lan-
guage set forth in paragraph (b) of this 
section, the statement required by 
paragraph (a) of this section shall in-
clude, for each of the most recent four 
calendar quarters during which the 
counterparty maintained retail forex 
customer accounts: 

(i) The total number of non discre-
tionary retail forex customer accounts 
maintained by the retail foreign ex-
change dealer or futures commission 
merchant; 

(ii) The percentage of such accounts 
that were profitable during the quar-
ter; and 

(iii) The percentage of such accounts 
that were not profitable during the 
quarter. 

(2) Identification of retail forex cus-
tomer accounts for the purpose of this 
disclosure and the calculation in deter-
mining whether each such account was 
profitable or not profitable must be 
made in accordance with § 5.18(i) of this 
part. Such statement of profitable 
trades shall include the following leg-
end: PAST PERFORMANCE IS NOT 
NECESSARILY INDICATIVE OF FU-
TURE RESULTS. Each retail foreign 
exchange dealer or futures commission 
merchant shall provide, upon request, 
to any retail forex customer or pro-
spective retail forex customer the total 
number of non discretionary retail 
forex accounts maintained by such for-
eign exchange dealer or futures com-
mission merchant, the percentage of 
such accounts that were profitable and 
the percentage of such accounts that 
were not profitable, calculated in ac-
cordance with § 5.18(i) of this part, for 
each calendar quarter during the most 
recent five year period during which 
such retail foreign exchange dealer or 
futures commission merchant main-
tained non discretionary retail forex 
customer accounts. 

§ 5.6 Maintenance of minimum finan-
cial requirements by retail foreign 
exchange dealers and futures com-
mission merchants offering or en-
gaging in retail forex transactions. 

(a) Each futures commission mer-
chant offering or engaging in retail 
forex transactions or who files an ap-
plication for registration as a futures 
commission merchant that will offer or 
engage in retail forex transactions and 
each person registered as a retail for-
eign exchange dealer or who files an 
application for registration as a retail 
foreign exchange dealer, who knows or 
should have known that its adjusted 
net capital at any time is less than the 
minimum required by § 5.7 of this part 
or by the capital rule of a registered fu-
tures association of which it is a mem-
ber, must: 

(1) Give telephonic notice, to be con-
firmed in writing by facsimile notice, 
that the applicant’s or registrant’s ad-
justed net capital is less than that re-
quired by § 5.7 of this part. The notice 
must be given immediately after the 
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applicant or registrant knows or 
should know that its adjusted net cap-
ital is less than that required by any of 
the aforesaid rules to which the appli-
cant or registrant is subject; and 

(2) Provide together with such notice 
documentation in such form as nec-
essary to adequately reflect the appli-
cant’s or registrant’s capital condition 
as of any date such person’s adjusted 
net capital is less than the minimum 
required. The applicant or registrant 
must provide similar documentation 
for other days as the Commission may 
request. 

(b) Each applicant or registrant, who 
knows or should have known that its 
adjusted net capital at any time is less 
than the greatest of: 

(1) $22,000,000; 
(2) 110 percent of the amount required 

by § 5.7(a)(1)(i)(B) of this part; or 
(3) 110 percent of the amount of ad-

justed net capital required by a reg-
istered futures association of which the 
futures commission merchant or retail 
foreign exchange dealer is a member, 
must file written notice to that effect 
within 24 hours of such event. 

(c) If an applicant or registrant at 
any time fails to make or keep current 
the books and records required by 
these regulations, such applicant or 
registrant must, on the same day such 
event occurs, provide facsimile notice 
of such fact, specifying the books and 
records which have not been made or 
which are not current, and within 48 
hours after giving such notice file a 
written report stating what steps have 
been and are being taken to correct the 
situation. 

(d) Whenever any applicant or reg-
istrant discovers or is notified by an 
independent public accountant, pursu-
ant to § 1.16(e)(2) of this chapter, of the 
existence of any material inadequacy, 
as specified in § 1.16(d)(2) of this chap-
ter, such applicant or registrant must 
give facsimile notice of such material 
inadequacy within 24 hours, and within 
48 hours after giving such notice file a 
written report stating what steps have 
been and are being taken to correct the 
material inadequacy. 

(e) Whenever any self-regulatory or-
ganization learns that a member reg-
istrant has failed to file a notice or 
written report as required by § 5.6 of 

this part, that self-regulatory organi-
zation must immediately report this 
failure by telephone, confirmed in writ-
ing immediately by facsimile notice, as 
provided in paragraph (h) of this sec-
tion. 

(f) A retail foreign exchange dealer or 
a futures commission merchant offer-
ing or engaging in retail forex trans-
actions shall provide written notice of 
a substantial reduction in capital as 
compared to that last reported in a fi-
nancial report filed with the Commis-
sion pursuant to § 5.12 of this part. This 
notice shall be provided as follows: 

(1) If any event or series of events, in-
cluding any withdrawal, advance, loan 
or loss cause, on a net basis, a reduc-
tion in net capital of 20 percent or 
more, notice must be provided within 
two business days of the event or series 
of events causing the reduction; and 

(2) If the equity capital of the retail 
foreign exchange dealer or futures 
commission merchant offering or en-
gaging in retail forex transactions or 
the equity capital of a subsidiary or af-
filiate of the retail foreign exchange 
dealer or futures commission merchant 
offering or engaging in retail forex 
transactions consolidated pursuant to 
§ 1.17(f) of this chapter would be with-
drawn by action of a stockholder or a 
partner or a limited liability company 
member or by redemption or repur-
chase of shares of stock by any of the 
consolidated entities or through the 
payment of dividends or any similar 
distribution, or an unsecured advance 
or loan would be made to a stock-
holder, partner, sole proprietor, limited 
liability company member, employee 
or affiliate, such that the withdrawal, 
advance or loan would cause, on a net 
basis, a reduction in excess adjusted 
net capital of 30 percent or more, no-
tice must be provided at least two busi-
ness days prior to the withdrawal, ad-
vance or loan that would cause the re-
duction: Provided, however, That the 
provisions of paragraphs (f)(1) and (f)(2) 
of this section do not apply to any re-
tail foreign exchange transaction in 
the ordinary course of business be-
tween a retail foreign exchange dealer 
and any affiliate where the retail for-
eign exchange dealer makes payment 
to or on behalf of such affiliate for such 
transaction and then receives payment 
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from such affiliate for such transaction 
within two business days from the date 
of the transaction. 

(3) Upon receipt of such notice from a 
futures commission merchant offering 
or engaging in retail forex transactions 
or a retail foreign exchange dealer, the 
Director of the Division of Swap Dealer 
and Intermediary Oversight or the Di-
rector’s designee may require that the 
futures commission merchant offering 
or engaging in retail forex transactions 
or retail foreign exchange dealer pro-
vide or cause a Material Affiliated Per-
son (as that term is defined in 
§ 5.10(a)(2) of this part) to provide, with-
in three business days from the date of 
the request or such shorter period as 
the Director or designee may specify, 
such other information as the Director 
or designee determines to be necessary 
based upon market conditions, reports 
provided by the retail foreign exchange 
dealer or futures commission merchant 
offering or engaging in retail forex 
transactions, or other available infor-
mation. 

(g) Whenever a person registered as a 
futures commission merchant offering 
or engaging in retail forex transactions 
or a retail foreign exchange dealer 
knows or should know that the total 
amount of its retail forex obligation 
exceeds the amount of the aggregate 
retail forex assets the registrant main-
tains in accordance with the provisions 
of § 5.8 of this chapter, the registrant 
must report such deficiency imme-
diately by telephone notice, confirmed 
immediately in writing by facsimile 
notice. 

(h) Every notice and written report 
required to be given or filed with the 
Commission by this section by an ap-
plicant must be filed with the regional 
office of the Commission with jurisdic-
tion over the state in which the appli-
cant’s principal place of business is lo-
cated, and with the National Futures 
Association. Every notice and written 
report required to be given or filed 
with the Commission by this section by 
a registrant or self-regulatory organi-
zation must be filed with the regional 
office of the Commission with jurisdic-
tion over the state in which the reg-
istrant’s principal place of business is 
located, and with the registrant’s des-
ignated self-regulatory organization. In 

addition, every notice and written re-
port required to be given by this sec-
tion must also be filed with the Chief 
Accountant of the Division of Swap 
Dealer and Intermediary Oversight at 
the Commission’s principal office in 
Washington, DC. 

(i) In lieu of filing paper copies with 
the Commission, all filings or other no-
tices prepared by a futures commission 
merchant or retail foreign exchange 
dealer pursuant to this section may be 
submitted to the Commission in elec-
tronic form using a form of user au-
thentication assigned in accordance 
with procedures established by or ap-
proved by the Commission, and other-
wise in accordance with instructions 
issued by or approved by the Commis-
sion, if the futures commission mer-
chant, retail foreign exchange dealer or 
a designated self-regulatory organiza-
tion has provided the Commission with 
the means necessary to read and to 
process the information contained in 
such report. Any such electronic sub-
mission must clearly indicate the reg-
istrant or applicant on whose behalf 
such filing is made and the use of such 
user authentication in submitting such 
filing will constitute and become a sub-
stitute for the manual signature of the 
authorized signer. 

[75 FR 55432, Sept. 10, 2010, as amended at 78 
FR 22419, Apr. 16, 2013] 

§ 5.7 Minimum financial requirements 
for retail foreign exchange dealers 
and futures commission merchants 
offering or engaging in retail forex 
transactions. 

(a)(1)(i) Each futures commission 
merchant offering or engaging in retail 
forex transactions and each retail for-
eign exchange dealer must maintain 
adjusted net capital equal to or in ex-
cess of the greatest of: 

(A) $20,000,000; 
(B) $20,000,000 plus five percent of the 

futures commission merchant’s or re-
tail foreign exchange dealer’s total re-
tail forex obligation in excess of 
$10,000,000; 

(C) any amount required under § 1.17 
of this chapter, as applicable; or 
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(D) the amount of adjusted net cap-
ital required by a registered futures as-
sociation of which the futures commis-
sion merchant or retail foreign ex-
change dealer is a member. 

(ii) Section 1.17 of this chapter shall 
apply to retail foreign exchange deal-
ers as if such retail foreign exchange 
dealers were futures commission mer-
chants, or as applicable, applicants or 
registrants, as stated in § 1.17 for the 
purpose of determining the adjusted 
net capital under this section. For the 
purpose of applying this section, ‘‘ap-
plicant’’ or ‘‘registrant’’ shall include 
retail foreign exchange dealers and fu-
tures commission merchants offering 
or engaging in retail forex transactions 
and applicants therefore. 

(2) No person applying for registra-
tion as a retail foreign exchange dealer 
or a futures commission merchant that 
will engage in retail forex transactions 
shall be so registered unless such per-
son affirmatively demonstrates to the 
satisfaction of a registered futures as-
sociation that it complies with the fi-
nancial requirements of this section. 

(3) Each registrant must be in com-
pliance with this section at all times 
and must be able to demonstrate such 
compliance to the satisfaction of the 
Commission or the registrant’s des-
ignated self-regulatory organization. 

(4) A registrant who is not in compli-
ance with this section, or is unable to 
demonstrate such compliance as re-
quired by paragraph (a)(3) of this sec-
tion, shall, as directed by and under 
the supervision of the Commission or 
the registrant’s designated self-regu-
latory organization, either liquidate or 
transfer all retail forex accounts (in-
cluding the novation of retail forex 
contracts) and refund or transfer all 
funds associated with such retail forex 
accounts and immediately cease offer-
ing or engaging in retail forex trans-
actions until such time as the firm is 
able to demonstrate to the Commission 
or the registrant’s designated self-regu-
latory organization such compliance: 
Provided, however, That if such reg-
istrant immediately demonstrates to 
the satisfaction of the Commission or 
the registrant’s designated self-regu-
latory organization the ability to 
achieve compliance, the Commission or 
the registrant’s designated self-regu-

latory organization may in its discre-
tion allow such registrant up to a max-
imum of 10 business days, or such addi-
tional time as determined by the Com-
mission, in which to achieve compli-
ance without having to liquidate posi-
tions or transfer accounts and cease 
doing business as required above. Noth-
ing in this paragraph (a)(4) shall be 
construed as preventing the Commis-
sion or the registrant’s designated self- 
regulatory organization from taking 
action against a registrant for non- 
compliance with any of the provisions 
of this section. 

(b) For the purposes of this section: 
(1) Where the applicant or registrant 

has an asset or liability which is de-
fined in Securities Exchange Act Rule 
15c3–1 (§ 240.15c3–1 of this title) the in-
clusion or exclusion of all or part of 
such asset or liability for the computa-
tion of adjusted net capital shall be in 
accordance with § 240.15c3–1 of this 
title, unless specifically stated other-
wise in this section or in § 1.17 of this 
chapter. 

(2) The adjusted net capital of an ap-
plicant or registrant for the purpose of 
this section shall be determined by the 
application of § 1.17 pursuant to para-
graph (a)(1)(ii) of this section, with the 
following additions: 

(i) All positions in retail forex ac-
counts and other financial positions 
and instruments of the applicant or 
registrant must be marked to market 
and adjusted daily by referencing to 
current market prices or rates of ex-
change. 

(ii) Current assets must exclude any 
retail forex account which liquidates to 
a deficit or contains a debit ledger bal-
ance only and is not secured in accord-
ance with § 1.17(c)(3). 

(iii) Current assets must exclude any 
unsecured receivable accrued from any 
over-the-counter transaction in foreign 
currency, options on foreign currency 
or options on contracts for the pur-
chase or sale of foreign currency, or 
arising from the deposit of collateral 
or compensating balances with respect 
to such transactions, unless such unse-
cured receivable is from a person who 
is an eligible contract participant that 
also is: 
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(A) A bank or trust company regu-
lated by a United States banking regu-
lator; 

(B) A broker-dealer registered with 
the Securities and Exchange Commis-
sion and a member of the Financial In-
dustry Regulatory Authority; 

(C) A futures commission merchant 
registered with the Commission and a 
member of the National Futures Asso-
ciation; 

(D) A retail foreign exchange dealer 
registered with the Commission and a 
member of the National Futures Asso-
ciation; 

(E) An entity regulated as a foreign 
equivalent of any of the persons listed 
in paragraphs (b)(2)(iii)(A) through (D) 
of this section, if such person is regu-
lated in a money center country as de-
fined in § 1.49 of this chapter and recog-
nized by the futures commission mer-
chant’s or retail foreign exchange deal-
er’s designated self-regulatory organi-
zation as a foreign equivalent; 

(F) Any other entity approved by the 
futures commission merchant’s or re-
tail foreign exchange dealer’s des-
ignated self-regulatory organization. 

(iv) The value attributed to any re-
tail forex transaction that is an option 
shall be the difference between the op-
tion’s exercise value or striking value 
and the market value of the under-
lying. In the case of a call, if the mar-
ket value of the underlying is less than 
the exercise value or striking value of 
such call, it shall be given no value; 
and, in the case of a put, if the market 
value of the underlying is more than 
the exercise value or striking value of 
the put, it shall be given no value. 

(v)(A) In computing adjusted net cap-
ital, the capital deductions set forth in 
§ 1.17(c)(5)(ii) of this chapter shall apply 
to retail forex transactions other than 
options. The capital deductions which 
apply are six percent for net positions 
in Euros, British pounds, Canadian dol-
lars, Japanese yen, or Swiss francs and 
20 percent for net positions in all other 
foreign currencies, Provided, however, 
That there shall be no capital deduc-
tions for retail forex transactions cov-
ered (as defined in § 1.17(j) of this chap-
ter) by the applicant or registrant by 
open futures contracts to the extent 
such futures contracts are not other-
wise designated as cover for any other 

net capital purposes. For purposes of 
this paragraph (b)(2)(v)(A), such retail 
forex transactions shall be treated as if 
they were inventory and cover were 
therefore applicable. A retail foreign 
exchange dealer or futures commission 
merchant may not use an affiliate (un-
less approved by the firm’s designated 
self-regulatory organization) or any 
person that is considered unregulated 
under the rules of the firm’s designated 
self-regulatory organization to cover 
its currency positions for purposes of 
this section. 

(B) In computing adjusted net cap-
ital, the capital deductions set forth in 
§ 1.17(c)(5)(vi) of this chapter shall 
apply to all retail forex transactions 
that are options. 

(C) For the purpose of applying cap-
ital deductions on open proprietary fu-
tures positions under § 1.17(c)(5)(x) of 
this chapter, net or individual posi-
tions in retail forex transactions shall 
not constitute cover under § 1.17(j) for 
the purpose of applying such charges. 

(c) An applicant or registrant must 
prepare, and keep current, ledgers or 
other similar records which show or 
summarize, with appropriate ref-
erences to supporting documents, each 
transaction affecting the applicant’s or 
registrant’s asset, liability, income, ex-
pense and capital accounts, and in 
which (except as otherwise permitted 
in writing by the Commission) all the 
applicant’s or registrant’s asset, liabil-
ity and capital accounts are classified 
into the account classification subdivi-
sions specified on Form 1–FR–FCM. 
Each applicant or registrant shall pre-
pare and keep current such records. 

(d) An applicant or registrant must 
make and keep as a record in accord-
ance with § 5.14 of this part formal com-
putations of its adjusted net capital 
and of its minimum financial require-
ments pursuant to this section as of 
the close of business each month and 
on other such dates called for by the 
Commission, the National Futures As-
sociation, or another self-regulatory 
organization of which the firm is a 
member. Such computations must be 
completed and made available for in-
spection by any representative of the 
Commission, the National Futures As-
sociation, a self-regulatory organiza-
tion of which the firm is a member, or 
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the United States Department of Jus-
tice commencing the first month-end 
after the date the application for reg-
istration is filed. 

§ 5.8 Aggregate retail forex assets. 
(a) Each retail foreign exchange deal-

er and futures commission merchant 
offering or engaging in retail forex 
transactions shall calculate its total 
retail forex obligation and shall at all 
times hold assets solely of the type 
permissible under § 1.25 of this chapter 
equal to or in excess of the total retail 
forex obligation at one or more quali-
fying institutions in the United States 
or money center countries as defined in 
§ 1.49 of this chapter. 

(b) For assets held in the United 
States, a qualifying institution is: 

(1) A bank or trust company regu-
lated by a United States banking regu-
lator; 

(2) A broker-dealer registered with 
the Securities and Exchange Commis-
sion and a member of the Financial In-
dustry Regulatory Authority; or 

(3) A futures commission merchant 
registered with the Commission and a 
member of the National Futures Asso-
ciation. 

(c) For assets held in a money center 
country, a qualifying institution is: 

(1) A bank or trust company regu-
lated in a money center country, Pro-
vided that the bank or trust company 
has regulatory capital in excess of $1 
billion; 

(2) An entity regulated in a money 
center country as an equivalent of a 
broker-dealer or futures commission 
merchant as determined by the retail 
foreign exchange dealer’s or futures 
commission merchant’s designated 
self-regulatory organization, Provided 
that the entity maintains regulatory 
capital in excess of $100 million; or 

(3) A futures commission merchant 
registered with the Commission and a 
member of the National Futures Asso-
ciation. 

(d) Assets held in a money center 
country are not eligible to meet the re-
quirements of paragraph (a) of this sec-
tion unless the retail foreign exchange 
dealer or futures commission merchant 
has entered into an agreement that is 
acceptable to the firm’s designated 
self-regulatory organization and that 

authorizes the qualifying institution to 
provide account information to the 
Commission and the firm’s designated 
self-regulatory organization. 

(e) In computing its adjusted net cap-
ital pursuant to § 5.7 of this part, a re-
tail foreign exchange dealer or futures 
commission merchant may not include 
aggregate retail forex assets as current 
assets or otherwise record any property 
received from retail forex customers as 
an asset without recording a cor-
responding liability to the retail forex 
customers. 

§ 5.9 Security deposits for retail forex 
transactions. 

(a) Each futures commission mer-
chant engaging, or offering to engage, 
in retail forex transactions and each 
retail foreign exchange dealer must 
collect from each retail forex customer 
a minimum security deposit for each 
retail forex transaction equal to the 
applicable percentage as set by the reg-
istered futures association of which 
they are a member; Provided, that the 
registered futures association’s secu-
rity deposit requirement cannot be less 
than: 

(1) 2% of the notional value of the re-
tail forex transaction for major cur-
rency pairs and 5% of the notional 
value of the retail forex transaction for 
all other currency pairs; 

(2) For short options, 2% for major 
currency pairs and 5% for all other cur-
rency pairs of the notional value of the 
retail forex transaction, plus the pre-
mium received by the retail forex cus-
tomer; or 

(3) For long options, the full pre-
mium charged and received by the fu-
tures commission merchant or retail 
foreign exchange dealer from the retail 
forex customer. 

(b) Security deposits must be made in 
the form of cash or other financial in-
struments that comply with the re-
quirements specified in § 1.25 of this 
chapter. 

(c) A futures commission merchant 
or retail foreign exchange dealer is re-
quired to collect additional security 
deposits from a retail forex customer, 
or liquidate the retail forex customer’s 
positions, if the amount of the retail 
forex customer’s security deposits 
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maintained with the futures commis-
sion merchant or retail foreign ex-
change dealer are not sufficient to 
meet the requirements of this section. 

(d) A major currency pair security 
deposit percentage is only applicable 
when both sides of a retail over-the- 
counter foreign exchange transaction 
involve major currencies. 

(e) Any registered futures association 
whose members serve as counterparties 
to retail forex transaction shall des-
ignate which currencies are ‘‘major 
currencies’’, and shall review, no less 
frequently than annually, major cur-
rency designations and security deposit 
requirements, and shall adjust the des-
ignations and requirements as nec-
essary. 

§ 5.10 Risk assessment recordkeeping 
requirements for retail foreign ex-
change dealers. 

(a) Requirement to maintain and pre-
serve information. (1) Each retail foreign 
exchange dealer registered with the 
Commission pursuant to section 
2(c)(2)(B)(i)(II)(ff) of the Act shall pre-
pare, maintain and preserve the fol-
lowing information: 

(i) An organizational chart which in-
cludes the retail foreign exchange deal-
er and each of its affiliated persons. In-
cluded in the organizational chart shall 
be a designation of which affiliated 
persons are ‘‘Material Affiliated Per-
sons’’ as that term is used in paragraph 
(a)(2) of this section, which Material 
Affiliated Persons file routine financial 
or risk exposure reports with the Secu-
rities and Exchange Commission, a fed-
eral banking agency, an insurance 
commissioner or other similar official 
or agency of a state, or a foreign regu-
latory authority, and which Material 
Affiliated Persons are dealers in finan-
cial instruments with off-balance sheet 
risk and, if a Material Affiliated Per-
son is such a dealer, whether it is also 
an end-user of such instruments; 

(ii) Written policies, procedures, or 
systems concerning the retail foreign 
exchange dealer’s: 

(A) Method(s) for monitoring and 
controlling financial and operational 
risks to it resulting from the activities 
of any of its affiliated persons; 

(B) Financing and capital adequacy, 
including information regarding 

sources of funding, together with a nar-
rative discussion by management of 
the liquidity of the material assets of 
the retail foreign exchange dealer, the 
structure of debt capital, and sources 
of alternative funding; 

(C) Establishing and maintaining in-
ternal controls with respect to market 
risk, credit risk, and other risks cre-
ated by the retail foreign exchange 
dealer’s trading activities, including 
systems and policies for supervising, 
monitoring, reporting and reviewing 
trading activities in forex transactions, 
securities, futures contracts, com-
modity options, forward contracts and 
financial instruments; policies for 
hedging or managing risks created by 
trading activities or supervising ac-
counts carried for affiliates, including 
a description of the types of reviews 
conducted to monitor positions; and 
policies relating to restrictions or limi-
tations on trading activities: Provided, 
however, that if the retail foreign ex-
change dealer has no such written poli-
cies, procedures or systems, it must so 
state in writing; 

(iii) Fiscal year-end consolidated and 
consolidating balance sheets for the 
highest level Material Affiliated Per-
son within the retail foreign exchange 
dealer’s organizational structure, 
which shall include the retail foreign 
exchange dealer and its other Material 
Affiliated Persons, prepared in accord-
ance with generally accepted account-
ing principles, which consolidated bal-
ance sheets shall be audited by an inde-
pendent certified public accountant if 
an annual audit is performed in the or-
dinary course of business, but which 
otherwise may be unaudited, and which 
shall include appropriate explanatory 
notes. The consolidating balance sheets 
may be those prepared by the retail 
foreign exchange dealer’s highest level 
Material Affiliated Person as part of 
its internal financial reporting process. 
Any additional information required to 
be filed under § 5.11(a)(2)(iii) of this part 
shall also be maintained and preserved; 
and 

(iv) Fiscal year-end consolidated and 
consolidating income statements and 
consolidated cash flow statements for 
the highest level Material Affiliated 
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Person within the retail foreign ex-
change dealer’s organizational struc-
ture, which shall include the retail for-
eign exchange dealer and its other Ma-
terial Affiliated Persons, prepared in 
accordance with generally accepted ac-
counting principles, which consoli-
dated statements shall be audited by 
an independent certified public ac-
countant if an annual audit is per-
formed in the ordinary course of busi-
ness, but which otherwise may be 
unaudited, and which shall include ap-
propriate explanatory notes. The con-
solidating statements may be those 
prepared by the retail foreign exchange 
dealer’s highest level Material Affili-
ated Person as part of its internal fi-
nancial reporting process. Any addi-
tional information required to be filed 
under § 5.11(a)(2)(iii) shall also be main-
tained and preserved. 

(2) The determination of whether an 
affiliated person of a retail foreign ex-
change dealer is a Material Affiliated 
Person shall involve consideration of 
all aspects of the activities of, and the 
relationship between, both entities, in-
cluding without limitation, the fol-
lowing factors: 

(i) The legal relationship between the 
retail foreign exchange dealer and the 
affiliated person; 

(ii) The overall financing require-
ments of the retail foreign exchange 
dealer and the affiliated person, and 
the degree, if any, to which the retail 
foreign exchange dealer and the affili-
ated person are financially dependent 
on each other; 

(iii) The degree to which the retail 
foreign exchange dealer and the affili-
ated person directly or indirectly en-
gage in over-the-counter transactions 
with each other; 

(iv) The degree, if any, to which the 
retail foreign exchange dealer or its 
customers rely on the affiliated person 
for operational support or services in 
connection with the retail foreign ex-
change dealer’s business; 

(v) The level of market, credit or 
other risk present in the activities of 
the affiliated person; and 

(vi) The extent to which the affili-
ated person has the authority or the 
ability to cause a withdrawal of capital 
from the retail foreign exchange deal-
er. 

(3) For purposes of this section and 
§ 5.11 of this part, the term Material Af-
filiated Person does not include a nat-
ural person. 

(4) The information, reports and 
records required by this section shall 
be maintained and preserved, and made 
readily available for inspection, in ac-
cordance with the provisions of § 1.31 of 
this chapter. 

(b) Special provisions with respect to 
Material Affiliated Persons subject to the 
supervision of certain domestic regulators. 
A retail foreign exchange dealer shall 
be deemed to be in compliance with the 
recordkeeping requirements of para-
graphs (a)(1)(i), (iii) and (iv) of this sec-
tion with respect to a Material Affili-
ated Person if: 

(1) The Material Affiliated Person is 
required to maintain and preserve in-
formation pursuant to § 240.17h–1T of 
this title, or such other risk assess-
ment regulations as the Securities and 
Exchange Commission may adopt, and 
the retail foreign exchange dealer 
maintains and makes available for in-
spection by the Commission in accord-
ance with the provisions of this section 
copies of the records and reports main-
tained and filed on Form 17–H (or such 
other forms or reports as may be re-
quired) by the Material Affiliated Per-
son with the Securities and Exchange 
Commission pursuant to §§ 240.17h–1T 
and 240.17h–2T of this title, or such 
other risk assessment regulations as 
the Securities and Exchange Commis-
sion may adopt; 

(2) In the case of a Material Affili-
ated Person (including a foreign bank-
ing organization) that is subject to ex-
amination by, or the reporting require-
ments of, a Federal banking agency, 
the retail foreign exchange dealer or 
such Material Affiliated Person main-
tains and makes available for inspec-
tion by the Commission in accordance 
with the provisions of this section cop-
ies of all reports submitted by such 
Material Associated Person to the Fed-
eral banking agency pursuant to sec-
tion 5211 of the Revised Statutes, sec-
tion 9 of the Federal Reserve Act, sec-
tion 7(a) of the Federal Deposit Insur-
ance Act, section 10(b) of the Home 
Owners’ Loan Act, or section 5 of the 
Bank Holding Company Act of 1956; or 
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(3) In the case of a Material Affili-
ated Person that is subject to the su-
pervision of an insurance commissioner 
or other similar official or agency of a 
state, the retail foreign exchange deal-
er or such Material Affiliated Person 
maintains and makes available for in-
spection by the Commission in accord-
ance with the provisions of this section 
copies of the annual statements with 
schedules and exhibits prepared by the 
Material Affiliated Person on forms 
prescribed by the National Association 
of Insurance Commissioners or by a 
state insurance commissioner. 

(c)(1) Special provisions with respect to 
Material Affiliated Persons subject to the 
supervision of a Foreign Regulatory Au-
thority. A retail foreign exchange deal-
er shall be deemed to be in compliance 
with the recordkeeping requirements of 
paragraphs (a)(1)(iii) and (iv) of this 
section with respect to a Material Af-
filiated Person if such retail foreign ex-
change dealer maintains and makes 
available, or causes such Material Af-
filiated Person to make available, for 
inspection by the Commission in ac-
cordance with the provisions of this 
section copies of any financial or risk 
exposure reports filed by such Material 
Affiliated Person with a foreign futures 
authority or other foreign regulatory 
authority, provided that: 

(i) The retail foreign exchange dealer 
agrees to use its best efforts to obtain 
from the Material Affiliated Person 
and to cause the Material Affiliated 
Person to provide, directly or through 
its foreign futures authority or other 
foreign regulatory authority, any sup-
plemental information the Commission 
may request and there is no statute or 
other bar in the foreign jurisdiction 
that would preclude the retail foreign 
exchange dealer, the Material Affili-
ated Person, the foreign futures au-
thority or other foreign regulatory au-
thority from providing such informa-
tion to the Commission; or 

(ii) The foreign futures authority or 
other foreign regulatory authority 
with whom the Material Affiliated Per-
son files such reports has entered into 
an information-sharing agreement with 
the Commission which is in effect as of 
the retail foreign exchange dealer’s fis-
cal year-end and which will allow the 

Commission to obtain the type of infor-
mation required herein. 

(2) The retail foreign exchange dealer 
shall maintain a copy of the original 
report and a copy translated into the 
English language. For the purposes of 
this section, the term ‘‘Foreign Fu-
tures Authority’’ shall have the mean-
ing set forth in section 1a(26) of the 
Act. 

(d) Exemptions. The Commission may 
exempt any retail foreign exchange 
dealer from any provision of this sec-
tion if it finds that the exemption is 
not contrary to the public interest and 
the purposes of the provisions from 
which the exemption is sought. The 
Commission may grant the exemption 
subject to such terms and conditions as 
it may find appropriate. 

(e) Location of records. A retail for-
eign exchange dealer required to main-
tain records concerning Material Affili-
ated Persons pursuant to this section 
may maintain those records either at 
the principal office of the Material Af-
filiated Person or at a records storage 
facility, provided that, except as set 
forth in paragraph (c) of this section, 
the records are located within the 
boundaries of the United States and 
the records are kept and available for 
inspection in accordance with § 1.31 of 
this chapter. If such records are main-
tained at a place other than the retail 
foreign exchange dealer’s principal 
place of business, the Material Affili-
ated Person or other entity maintain-
ing the records shall file with the Com-
mission a written undertaking, in a 
form acceptable to the Commission, 
signed by a duly authorized person, to 
the effect that the records will be 
treated as if the retail foreign ex-
change dealer were maintaining the 
records pursuant to this section and 
that the entity maintaining the 
records will permit examination of 
such records at any time, or from time 
to time during business hours, by rep-
resentatives or designees of the Com-
mission and promptly furnish the Com-
mission representative or its designee 
true, correct, complete and current 
hard copy of all or any part of such 
records. The election to maintain 
records at the principal place of busi-
ness of the Material Affiliated Person 
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or at a records storage facility pursu-
ant to the provisions of this paragraph 
shall not relieve the retail foreign ex-
change dealer required to maintain and 
preserve such records from any of its 
responsibilities under this section or 
§ 5.11 of this part. 

(f) Confidentiality. All information ob-
tained by the Commission pursuant to 
the provisions of this section from a re-
tail foreign exchange dealer concerning 
a Material Affiliated Person shall be 
deemed confidential information for 
the purposes of section 8 of the Act. 

(g) Implementation schedule. Each re-
tail foreign exchange dealer who is sub-
ject to the requirements of this section 
shall maintain and preserve the infor-
mation required by paragraphs (a)(1)(i) 
and (ii) of this section commencing 60 
calendar days after registration be-
comes effective and the information re-
quired by paragraphs (a)(1)(iii) and (iv) 
of this section commencing 105 cal-
endar days following the first fiscal 
year-end occurring after registration 
becomes effective. 

[75 FR 55432, Sept. 10, 2010, as amended at 76 
FR 56106, Sept. 12, 2011] 

§ 5.11 Risk assessment reporting re-
quirements for retail foreign ex-
change dealers. 

(a) Reporting requirements with respect 
to information required to be maintained 
by § 5.10 of this part. (1) Each retail for-
eign exchange dealer registered with 
the Commission pursuant to Section 
2(c)(2)(B)(i)(II)(ff) of the Act shall file 
the following with the regional office 
of the Commission with which it files 
periodic financial reports within 60 cal-
endar days after the effective date of 
such registration: 

(i) A copy of the organizational chart 
maintained by the retail foreign ex-
change dealer pursuant to § 5.10(a)(l)(i) 
of this part. Where there is a material 
change in information provided, an up-
dated organizational chart shall be 
filed within sixty calendar days after 
the end of the fiscal quarter in which 
the change has occurred; and 

(ii) Copies of the financial, oper-
ational, and risk management policies, 
procedures and systems maintained by 
the retail foreign exchange dealer pur-
suant to § 5.10(a)(l)(ii) of this part. If 
the retail foreign exchange dealer has 

no such written policies, procedures or 
systems, it must file a statement so in-
dicating. Where there is a material 
change in information provided, such 
change shall be reported within sixty 
calendar days after the end of the fiscal 
quarter in which the change has oc-
curred. 

(2) Each retail foreign exchange deal-
er registered with the Commission pur-
suant to section 2(c)(2)(B)(i)(II)(ff) of 
the Act shall file the following with 
the regional office with which it files 
periodic financial reports within 105 
calendar days after the end of each fis-
cal year or, if a filing is made pursuant 
to a written notice issued under para-
graph (a)(2)(iii) of this section, within 
the time period specified in the written 
notice: 

(i) Fiscal year-end consolidated and 
consolidating balance sheets for the 
highest level Material Affiliated Per-
son within the retail foreign exchange 
dealer’s organizational structure, 
which shall include the retail foreign 
exchange dealer and its other Material 
Affiliated Persons, prepared in accord-
ance with generally accepted account-
ing principles, which consolidated bal-
ance sheets shall be audited by an inde-
pendent certified public accountant if 
an annual audit is performed in the or-
dinary course of business, but which 
otherwise may be unaudited, and which 
consolidated balance sheets shall in-
clude appropriate explanatory notes. 
The consolidating balance sheets may 
be those prepared by the retail foreign 
exchange dealer’s highest level Mate-
rial Affiliated Person as part of its in-
ternal financial reporting process; 

(ii) Fiscal year-end annual consoli-
dated and consolidating income state-
ments and consolidated cash flow 
statements for the highest level Mate-
rial Affiliated Person within the retail 
foreign exchange dealer’s organiza-
tional structure, which shall include 
the retail foreign exchange dealer and 
its other Material Affiliated Persons, 
prepared in accordance with generally 
accepted accounting principles, which 
consolidated statements shall be au-
dited by an independent certified pub-
lic accountant if an annual audit is 
performed in the ordinary course of 
business, but which otherwise may be 
unaudited, and which consolidated 
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statements shall include appropriate 
explanatory notes. The consolidating 
statements may be those prepared by 
the retail foreign exchange dealer’s 
highest level Material Affiliated Per-
son as part of its internal financial re-
porting process; and 

(iii) Upon receiving written notice 
from any representative of the Com-
mission and within the time period 
specified in the written notice, such ad-
ditional information which the Com-
mission determines is necessary for a 
complete understanding of a particular 
affiliate’s financial impact on the re-
tail foreign exchange dealer’s organiza-
tional structure. 

(3) For the purposes of this section, 
the term Material Affiliated Person 
shall have the meaning used in § 5.10 of 
this part. 

(4) The reports required to be filed 
pursuant to paragraphs (a)(1) and (2) of 
this section shall be considered filed 
when received by the regional office of 
the Commission with whom the retail 
foreign exchange dealer files financial 
reports pursuant to § 5.12 of this part. 

(b) Exemptions. The Commission may 
exempt any retail foreign exchange 
dealer from any provision of this sec-
tion if it finds that the exemption is 
not contrary to the public interest and 
the purposes of the provisions from 
which the exemption is sought. The 
Commission may grant the exemption 
subject to such terms and conditions as 
it may find appropriate. 

(c) Special provisions with respect to 
Material Affiliated Persons subject to the 
supervision of certain domestic regulators. 
(1) In the case of a Material Affiliated 
Person that is required to maintain 
and preserve information pursuant to 
§ 240.17h–1T of this title, or such other 
risk assessment regulations as the Se-
curities and Exchange Commission 
may adopt, the retail foreign exchange 
dealer shall be deemed to be in compli-
ance with the reporting requirements 
of paragraph (a)(2) of this section with 
respect to such Material Affiliated Per-
son if the retail foreign exchange deal-
er maintains and makes available for 
inspection by the Commission in ac-
cordance with the provisions of this 
section copies of the records and re-
ports maintained and filed on Form 17– 
H (or such other forms or reports as 

may be required) by the Material Af-
filiated Person with the Securities and 
Exchange Commission pursuant to 
§§ 240.17h–1T and 240.17h–2T of this title, 
or such other risk assessment regula-
tions as the Securities and Exchange 
Commission may adopt; 

(2) In the case of a Material Affili-
ated Person (including a foreign bank-
ing organization) that is subject to ex-
amination by, or the reporting require-
ments of, a Federal banking agency, 
the retail foreign exchange dealer shall 
be deemed to be in compliance with the 
reporting requirements of paragraph 
(a)(2) of this section with respect to 
such Material Affiliated Person if the 
retail foreign exchange dealer or such 
Material Affiliated Person maintains 
in accordance with § 5.10 of this part 
copies of all reports filed by the Mate-
rial Affiliated Person with the Federal 
banking agency pursuant to section 
5211 of the Revised Statutes, section 9 
of the Federal Reserve Act, section 7(a) 
of the Federal Deposit Insurance Act, 
section 10(b) of the Home Owners’ Loan 
Act, or section 5 of the Bank Holding 
Company Act of 1956. 

(3) In the case of a retail foreign ex-
change dealer that has a Material Af-
filiated Person that is subject to the 
supervision of an insurance commis-
sioner or other similar official or agen-
cy of a state, such retail foreign ex-
change dealer shall be deemed to be in 
compliance with the reporting require-
ments of paragraph (a)(2) of this sec-
tion with respect to the Material Af-
filiated Person if: 

(i) With respect to a Material Affili-
ated Person organized as a mutual in-
surance company or a non-public stock 
company, the retail foreign exchange 
dealer or such Material Affiliated Per-
son maintains in accordance with § 5.14 
of this part copies of the annual state-
ments with schedules and exhibits pre-
pared by the Material Affiliated Person 
on forms prescribed by the National 
Association of Insurance Commis-
sioners or by a state insurance com-
missioner; and 

(ii) With respect to a Material Affili-
ated Person organized as a public stock 
company, the retail foreign exchange 
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dealer or such Material Affiliated Per-
son maintains, in addition to the an-
nual statements with schedules and ex-
hibits required to be maintained pursu-
ant to § 1.14 of this chapter, copies of 
the filings made by the Material Affili-
ated Person pursuant to sections 13 or 
15 of the Securities Exchange Act of 
1934 and the Investment Company Act 
of 1940. 

(4) No retail foreign exchange dealer 
shall be required to furnish to the Com-
mission any examination report of any 
Federal banking agency or any super-
visory recommendations or analyses 
contained therein with respect to a Ma-
terial Affiliated Person that is subject 
to the regulation of a Federal banking 
agency. All information received by 
the Commission pursuant to this sec-
tion concerning a Material Affiliated 
Person that is subject to examination 
by or the reporting requirements of a 
Federal banking agency shall be 
deemed confidential for the purposes of 
section 8 of the Act. 

(5) The furnishing of any information 
or documents by a retail foreign ex-
change dealer pursuant to this section 
shall not constitute an admission for 
any purpose that a Material Affiliated 
Person is otherwise subject to the Act. 

(d) Special provisions with respect to 
Material Affiliated Persons subject to the 
supervision of a Foreign Regulatory Au-
thority. A retail foreign exchange deal-
er shall be deemed to be in compliance 
with the reporting requirements of 
paragraph (a)(2) of this section with re-
spect to a Material Affiliated Person if 
such retail foreign exchange dealer fur-
nishes, or causes such Material Affili-
ated Person to make available, in ac-
cordance with the provisions of this 
section, copies of any financial or risk 
exposure reports filed by such Material 
Affiliated Person with a foreign futures 
authority or other foreign regulatory 
authority, provided that: 

(1) The retail foreign exchange dealer 
agrees to use its best efforts to obtain 
from the Material Affiliated Person 
and to cause the Material Affiliated 
Person to provide, directly or through 
its foreign futures authority or other 
foreign regulatory authority, any sup-
plemental information the Commission 
may request and there is no statute or 
other bar in the foreign jurisdiction 

that would preclude the retail foreign 
exchange dealer, the Material Affili-
ated Person, the foreign futures au-
thority or other foreign regulatory au-
thority from providing such informa-
tion to the Commission; or 

(2) The foreign futures authority or 
other foreign regulatory authority 
with whom the Material Affiliated Per-
son files such reports has entered into 
an information sharing agreement with 
the Commission which is in effect as of 
the retail foreign exchange dealer’s fis-
cal year-end and which will allow the 
Commission to obtain the type of infor-
mation required herein. The retail for-
eign exchange dealer shall file a copy 
of the original report and a copy trans-
lated into the English language. For 
the purposes of this section, the term 
‘‘Foreign Futures Authority’’ shall 
have the meaning set forth in section 
1a(26) of the Act. 

(e) Confidentiality. All information 
obtained by the Commission pursuant 
to the provisions of this section from a 
retail foreign exchange dealer con-
cerning a Material Associated Person 
shall be deemed confidential informa-
tion for the purposes of section 8 of the 
Act. 

(f) Implementation schedule. Each re-
tail foreign exchange dealer who is sub-
ject to the requirements of this section 
shall file the information required by 
paragraph (a)(1) of this section within 
60 calendar days after registration is 
granted, and the information required 
by paragraph (a)(2) of this section with-
in 105 calendar days after registration 
is granted. 

[75 FR 55432, Sept. 10, 2010, as amended at 76 
FR 56106, Sept. 12, 2011] 

§ 5.12 Financial reports of retail for-
eign exchange dealers. 

(a)(1) Each person who files an appli-
cation for registration as a retail for-
eign exchange dealer with the National 
Futures Association shall submit, con-
currently with the filing of such appli-
cation, either: 

(i) A Form 1–FR–FCM certified by an 
independent public accountant as of a 
date not more than 45 days prior to the 
date on which such report is filed; or 

(ii) A Form 1–FR–FCM as of a date 
not more than 17 business days prior to 
the date on which such report is filed 
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and a Form 1–FR–FCM certified by an 
independent public accountant as of a 
date not more than one year prior to 
the date on which such report is filed. 

(2) Each such person must include 
with such financial report a statement 
describing the source of his current as-
sets and representing that his capital 
has been contributed for the purpose of 
operating his business and will con-
tinue to be used for such purpose. 

(3) The provisions of paragraph (a)(1) 
of this section do not apply to any per-
son succeeding to and continuing the 
business of another retail foreign ex-
change dealer. 

(b)(1) Each person registered as a re-
tail foreign exchange dealer must file a 
Form 1–FR–FCM as of the close of busi-
ness each month. Each Form 1–FR 
must be filed no later than 17 business 
days after the date for which the report 
is made. 

(2) In addition to the monthly finan-
cial reports required by paragraph 
(b)(1) of this section, each person reg-
istered as a retail foreign exchange 
dealer must file a Form 1–FR–FCM as 
of the close of its fiscal year, which 
must be certified by an independent 
public accountant and must be filed no 
later than 90 days after the close of the 
retail foreign exchange dealer’s fiscal 
year. 

(3) A Form 1–FR–FCM required to be 
certified by an independent public ac-
countant which is filed by a retail for-
eign exchange dealer must be filed in 
paper form and may not be filed elec-
tronically with the Commission. A 
Form 1–FR–FCM required to be cer-
tified by an independent public ac-
countant which is filed by an applicant 
for registration as a retail foreign ex-
change dealer with the National Fu-
tures Association must be filed elec-
tronically in accordance with elec-
tronic filing procedures established by 
the National Futures Association, how-
ever a paper copy of any such filing 
with the original manually signed cer-
tification must be maintained by the 
applicant for registration as a retail 
foreign exchange dealer in accordance 
with § 1.31. 

(c) Each Form 1–FR–FCM required by 
the provisions of paragraphs (a)(1) and 
(b)(2) of this section to be certified by 
an independent public accountant must 

be certified in accordance with § 1.16 of 
this chapter, and must be accompanied 
by the accountant’s report on material 
inadequacies in accordance with the 
provisions of § 1.16(c)(5) of this chapter. 
In all other respects, the independent 
public accountant shall act in accord-
ance with the provisions of § 1.16 (ex-
cept paragraph (f)) of this chapter: Pro-
vided, however, that the term ‘‘§ 5.7’’ 
shall be substituted for the term 
‘‘§ 1.17,’’ and the term ‘‘retail foreign 
exchange dealer’’ shall be substituted 
for the term ‘‘futures commission mer-
chant.’’ 

(d) Upon receiving written notice 
from any representative of the Com-
mission, National Futures Association, 
or any self-regulatory organization of 
which the firm is a member, a retail 
foreign exchange dealer or applicant 
for such registration, must, monthly or 
at such times as specified, furnish the 
Commission, National Futures Associa-
tion, or self-regulatory organization a 
Form 1–FR–FCM or such other finan-
cial information requested in the writ-
ten notice. Each such Form 1–FR–FCM 
or such other information must be fur-
nished within the time period specified 
in the written notice, and in accord-
ance with the provisions of paragraph 
(i) of this section. 

(e)(1) Each Form 1–FR–FCM filed pur-
suant to this § 5.12 which is not re-
quired to be certified by an inde-
pendent public accountant must be 
completed in accordance with the in-
structions to the form and contain: 

(i) A statement of financial condition 
as of the date for which the report is 
made; 

(ii) A statement of income (loss) for 
the period between the date of the 
most recent statement of financial 
condition filed with the Commission 
and the date for which the report is 
made; 

(iii) A statement of changes in own-
ership equity for the period between 
the date of the most recent statement 
of financial condition filed with the 
Commission and the date for which the 
report is made; 

(iv) A statement of changes in liabil-
ities subordinated to claims of general 
creditors for the period between the 
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date of the most recent statement of fi-
nancial condition filed with the Com-
mission and the date for which the re-
port is made; 

(v) A statement of the computation 
of the minimum capital requirements 
pursuant to § 5.7 of this part as of the 
date for which the report is made; and 

(vi) In addition to the information 
expressly required, such further mate-
rial information as may be necessary 
to make the required statements and 
schedules not misleading. 

(2) Each Form 1–FR–FCM filed pursu-
ant to this § 5.12 which is required to be 
certified by an independent public ac-
countant must be completed in accord-
ance with the instructions to the form 
and contain: 

(i) A statement of financial condition 
as of the date for which the report is 
made; 

(ii) Statements of income (loss), cash 
flows, changes in ownership equity, and 
changes in liabilities subordinated to 
claims of general creditors, for the pe-
riod between the date of the most re-
cent certified statement of financial 
condition filed with the Commission 
and the date for which the report is 
made: Provided, That for an applicant 
filing pursuant to paragraph (a) of this 
section the period must be the year 
ending as of the date of the statement 
of financial condition; 

(iii) A statement of the computation 
of the minimum capital requirements 
pursuant to § 5.7 of this part as of the 
date for which the report is made; 

(iv) Appropriate footnote disclosures; 
(v) A reconciliation, including appro-

priate explanations, of the statement 
of the computation of the minimum 
capital requirements pursuant to § 5.7 
of this part, in the certified Form 1– 
FR–FCM with the applicant’s or reg-
istrant’s corresponding uncertified 
most recent Form 1–FR–FCM filing 
when material differences exist or, if 
no material differences exist, a state-
ment so indicating; and 

(vi) In addition to the information 
expressly required, such further mate-
rial information as may be necessary 
to make the required statements not 
misleading. 

(3) The statements required by para-
graphs (e)(2)(i) and (ii) of this section 
may be presented in accordance with 

generally accepted accounting prin-
ciples in the certified reports filed as of 
the close of the registrant’s fiscal year 
pursuant to paragraph (b)(2) of this sec-
tion or accompanying the application 
for registration pursuant to paragraph 
(a)(1) of this section, rather than in the 
format specifically prescribed by these 
regulations: Provided, the statement of 
financial condition is presented in a 
format as consistent as possible with 
the Form 1–FR–FCM and a reconcili-
ation is provided reconciling such 
statement of financial condition to the 
statement of the computation of the 
minimum capital requirements pursu-
ant to § 5.7 of this part. Such reconcili-
ation must be certified by an inde-
pendent public accountant in accord-
ance with § 1.16 of this chapter. 

(4) Attached to each Form 1–FR–FCM 
filed pursuant to this section must be 
an oath or affirmation that to the best 
knowledge and belief of the individual 
making such oath or affirmation the 
information contained in the Form 1– 
FR–FCM is true and correct. The indi-
vidual making such oath or affirmation 
must be: If the registrant or applicant 
is a sole proprietorship, the proprietor; 
if a partnership, any general partner; if 
a corporation, the chief executive offi-
cer or chief financial officer; and, if a 
limited liability company or limited li-
ability partnership, the chief executive 
officer, the chief financial officer, the 
manager, the managing member, or 
those members vested with the man-
agement authority for the limited li-
ability company or limited liability 
partnership. 

(f) Election of fiscal year. (1) An appli-
cant wishing to establish a fiscal year 
other than the calendar year may do so 
by notifying the National Futures As-
sociation of its election of such fiscal 
year, in writing, concurrently with the 
filing of the Form 1–FR–FCM pursuant 
to paragraph (a)(1) of this section, but 
in no event may such fiscal year end 
more than one year from the date of 
the Form 1–FR–FCM filed pursuant to 
paragraph (a)(1) of this section. An ap-
plicant that does not so notify the Na-
tional Futures Association will be 
deemed to have elected the calendar 
year as its fiscal year. 

(2)(i) A registrant must continue to 
use its elected fiscal year, calendar or 
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otherwise, unless a change in such fis-
cal year has been approved pursuant to 
this paragraph (f)(2). 

(ii) A registrant may file with its des-
ignated self-regulatory organization an 
application to change its fiscal year, a 
copy of which the registrant must file 
with the Commission. The application 
shall be approved or denied in writing 
by the registrant’s designated self-reg-
ulatory organization. The registrant 
must file immediately with the Com-
mission a copy of any notice it receives 
from its designated self-regulatory or-
ganization to approve or deny the reg-
istrant’s application to change its fis-
cal year. A written notice of approval 
shall become effective upon the filing 
by the registrant of a copy with the 
Commission, and a written notice of 
denial shall be effective as of the date 
of the notice. 

(g) In the event a retail foreign ex-
change dealer or applicant for registra-
tion as a retail foreign exchange dealer 
finds that it cannot file its Form 1–FR– 
FCM for any period within the time 
specified in paragraph (b)(1) or (2) of 
this section without substantial undue 
hardship, it may request approval for 
an extension of time by filing an appli-
cation for an extension of time with, in 
the case of a registrant, its designated 
self-regulatory organization, or, in the 
case of an applicant, the National Fu-
tures Association. The registrant or 
applicant also must file a copy of its 
application for an extension of time 
with the Commission. The application 
shall be approved or denied in writing 
by the National Futures Association or 
designated self-regulatory organiza-
tion, as applicable. The registrant or 
applicant must file immediately with 
the Commission a copy of any notice it 
receives approving or denying the re-
quest for extension of time. A written 
notice of approval shall become effec-
tive upon the filing by the registrant 
or applicant of a copy with the Com-
mission, and a written notice of denial 
shall be effective as of the date of the 
notice. 

(h) Public availability of reports. (1) 
Forms 1–FR–FCM filed pursuant to this 
section will be treated as exempt from 
mandatory public disclosure for pur-
poses of the Freedom of Information 
Act and the Government in the Sun-

shine Act and parts 145 and 147 of this 
chapter, except for the information de-
scribed in paragraph (i)(2) of this sec-
tion. 

(2) The following information in 
Forms 1–FR–FCM will be publicly 
available: 

(i) The amount of the applicant’s or 
registrant’s adjusted net capital; the 
amount of its minimum net capital re-
quirement under § 5.7 of this chapter; 
the amount of its adjusted net capital 
in excess of its minimum net capital 
requirement; and the amount of the re-
tail forex obligation owed to its retail 
forex customers; and 

(ii) The Statement of Financial Con-
dition and the opinion of the inde-
pendent public accountant in the cer-
tified annual financial reports of retail 
foreign exchange dealers. 

(3) All information that is exempt 
from mandatory public disclosure 
under paragraph (h)(1) of this section 
will, however, be available for official 
use by any official or employee of the 
United States or any State, by the Na-
tional Futures Association or any 
other self-regulatory organization of 
which the person filing such report is a 
member, and by any other person to 
whom the Commission believes disclo-
sure of such information is in the pub-
lic interest. Nothing in this paragraph 
(h) will limit the authority of any self- 
regulatory organization to request or 
receive any information relative to its 
members’ financial condition. 

(i)(1) In the case of an applicant, all 
filings or other notices provided for in 
this section will be considered filed 
when received by the regional office of 
the Commission with jurisdiction over 
the state in which the applicant’s prin-
cipal place of business is located and by 
the National Futures Association. In 
the case of a registrant, all filings or 
other notices provided for in this sec-
tion will be considered filed when re-
ceived by the regional office of the 
Commission with jurisdiction over the 
state in which the registrant’s prin-
cipal place of business is located and by 
the registrant’s designated self-regu-
latory organization. Any copy that 
under paragraph (f)(2) or (g) of this sec-
tion is required to be filed with the 
Commission shall be filed with the re-
gional office of the Commission with 
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jurisdiction over the state in which the 
registrant’s principal place of business 
is located. 

(2) All filings or other notices filed 
pursuant to this section which need 
not be certified in accordance with 
§ 1.16 may be submitted to the Commis-
sion in electronic form using a a form 
of user authentication assigned in ac-
cordance with procedures established 
by or approved by the Commission, and 
otherwise in accordance with instruc-
tions issued by or approved by the 
Commission, if the retail foreign ex-
change dealer or a designated self-regu-
latory organization has provided the 
Commission with the means necessary 
to read and to process the information 
contained in such report. Any such 
electronic submission must clearly in-
dicate the registrant or applicant on 
whose behalf such filing is made and 
the use of such user authentication in 
submitting such filing will constitute 
and become a substitute for the man-
ual signature of the authorized signer. 
In the case of a Form 1–FR filed via 
electronic transmission in accordance 
with procedures established by or ap-
proved by the Commission, such trans-
mission must be accompanied by the 
user authentication assigned to the au-
thorized signer under such procedures, 
and the use of such user authentication 
will constitute and become a substitute 
for the manual signature of the author-
ized signer for the purpose of making 
the oath or affirmation referred to in 
paragraph (e)(4) of this section. 

§ 5.13 Reporting to customers of retail 
foreign exchange dealers and fu-
tures commission merchants; 
monthly and confirmation state-
ments. 

(a) Monthly statements. Each retail 
foreign exchange dealer or futures 
commission merchant must promptly 
furnish in writing to each retail forex 
customer, as of the close of the last 
business day of each month or as of 
any regular monthly date selected, ex-
cept for accounts in which there are 
neither open positions at the end of the 
statement period nor any changes to 
the account balance since the prior 
statement period, but in any event not 
less frequently than once every three 
months, a statement which clearly 
shows: 

(1) For each retail forex customer: 
(i) The open retail forex transactions 

with prices at which acquired; 
(ii) The net unrealized profits or 

losses in all open retail forex trans-
actions marked to the market; and 

(iii) Any money, securities or other 
property carried with the retail foreign 
exchange dealer or futures commission 
merchant; and 

(iv) A detailed accounting of all fi-
nancial charges and credits to such re-
tail forex accounts during the monthly 
reporting period, including money, se-
curities or property received from or 
disbursed to such customer and real-
ized profits and losses; and 

(2) For each retail forex customer en-
gaging in forex options transactions: 

(i) All forex options purchased, sold, 
exercised, or expired during the month-
ly reporting period, identified by un-
derlying retail forex transaction or un-
derlying currency, strike price, trans-
action date, and expiration date; 

(ii) The open forex option positions 
carried for such customer as of the end 
of the monthly reporting period, iden-
tified by underlying retail forex trans-
action or underlying currency, strike 
price, transaction date, and expiration 
date; 

(iii) All open forex option positions 
marked to the market and the amount 
each position is in the money, if any; 

(iv) Any money, securities or other 
property carried with the retail foreign 
exchange dealer or futures commission 
merchant; and 

(v) A detailed accounting of all finan-
cial charges and credits to such retail 
forex account(s) during the monthly re-
porting period, including money, secu-
rities and property received from or 
disbursed to such customer, premiums 
charged and received, and realized prof-
its and losses. 

(b) Confirmation statement. Each retail 
foreign exchange dealer or futures 
commission merchant must, not later 
than the next business day after any 
retail forex or forex option transaction, 
furnish: 

(1) To each retail forex customer, a 
written confirmation of each retail 
forex transaction caused to be executed 
by it for the customer, including offset-
ting transactions executed during the 
same business day and the rollover of 
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an open retail forex transaction to the 
next business day. 

(2) To each retail forex customer en-
gaging in forex option transactions, a 
written confirmation of each forex op-
tion transaction, containing at least 
the following information: 

(i) The retail forex customer’s ac-
count identification number; 

(ii) A separate listing of the actual 
amount of the premium, as well as 
each mark-up thereon, if applicable, 
and all other commissions, costs, fees 
and other charges incurred in connec-
tion with the forex option transaction; 

(iii) The strike price; 
(iv) The underlying retail forex 

transaction or underlying currency; 
(v) The final exercise date of the 

forex option purchased or sold; and 
(vi) The date the forex option trans-

action was executed. 
(3) To each retail forex customer en-

gaging in forex option transactions, 
upon the expiration or exercise of any 
forex option, a written confirmation 
statement thereof, which statement 
shall include the date of such occur-
rence, a description of the forex option 
involved, and, in the case of exercise, 
the details of the retail forex or phys-
ical currency position which resulted 
therefrom including, if applicable, the 
final trading date of the retail forex 
transaction underlying the option. 

(4) Notwithstanding the provisions of 
paragraphs (b)(1) through (3) of this 
section, a retail forex transaction or 
forex option transaction that is caused 
to be executed for a pooled investment 
vehicle that engages in retail forex 
transactions need be confirmed only to 
the operator of such pooled investment 
vehicle. 

(c) Controlled accounts. With respect 
to any account controlled by any per-
son other than the retail forex cus-
tomer or forex option customer for 
whom such account is carried, each re-
tail foreign exchange dealer or futures 
commission merchant shall promptly 
furnish in writing to such other person 
the information required by paragraphs 
(a) and (b) of this section. 

(d) Recordkeeping. Each retail foreign 
exchange dealer or futures commission 
merchant shall retain, in accordance 
with § 1.31 of this chapter, a copy of 

each monthly statement and confirma-
tion required by this section. 

(e) Introduced accounts. Each state-
ment provided pursuant to the provi-
sions of this section must, if applica-
ble, show that the account for which 
the retail foreign exchange dealer or 
futures commission merchant is pro-
viding the statement was introduced 
by an introducing broker and the 
names of the retail foreign exchange 
dealer or futures commission merchant 
and introducing broker. 

(f) Electronic transmission of state-
ments. (1) The statements required by 
this section may be furnished to a re-
tail forex customer by means of elec-
tronic media if the retail forex cus-
tomer so consents, Provided, however, 
that a retail foreign exchange dealer or 
futures commission merchant must, 
prior to the transmission of any state-
ment by means of electronic media, 
disclose the electronic medium or 
source through which statements will 
be delivered, the duration, whether in-
definite or not, of the period during 
which consent will be effective, any 
charges for such service, the informa-
tion that will be delivered by such 
means, and that consent to electronic 
delivery may be revoked at any time, 
and provided, further, that a retail for-
eign exchange dealer or futures com-
mission merchant must obtain the re-
tail forex customer’s signed consent ac-
knowledging such disclosure prior to 
the transmission of any statement by 
means of electronic media. 

(2) Any statement required to be fur-
nished to a person other than a retail 
forex customer in accordance with 
paragraph (f) of this section may be 
furnished by electronic media. 

(3) A retail foreign exchange dealer 
or futures commission merchant who 
furnishes statements to a retail forex 
customer by means of electronic media 
must retain a daily confirmation state-
ment for such retail forex customer as 
of the end of the trading session, re-
flecting all transactions made during 
that session for the customer, in ac-
cordance with § 1.31 of this chapter. 

(g) Combination with other statements. 
Any futures commission merchant re-
quired to deliver statements to retail 
forex customers in accordance with 
§ 1.33 of this chapter may combine into 
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one monthly statement or confirma-
tion statement, as the case may be, the 
information required by this section 
and the information required by § 1.33, 
provided that retail forex account in-
formation is separately identified from 
any other trading or account activity 
of the retail forex customer. 

§ 5.14 Records to be kept by retail for-
eign exchange dealers and futures 
commission merchants. 

(a) No person shall be registered as a 
retail foreign exchange dealer under 
the Act unless, commencing on the 
date his application for such registra-
tion is filed, he prepares and keeps cur-
rent ledgers or other similar records 
which show or summarize, with appro-
priate references to supporting docu-
ments, each transaction affecting his 
asset, liability, income, expense and 
capital accounts, and in which (except 
as otherwise permitted in writing by 
the Commission) all his asset, liability 
and capital accounts are classified into 
either the account classification sub-
divisions specified on Form 1–FR–FCM 
or categories that are in accord with 
generally accepted accounting prin-
ciples as applicable. Each person so 
registered shall prepare and keep cur-
rent such records. 

(b) Each applicant or registrant must 
make and keep as a record in accord-
ance with § 1.31 of this chapter formal 
computations of its adjusted net cap-
ital and of its minimum financial re-
quirements pursuant to § 1.17 or § 5.7 of 
this chapter, or the requirements of 
the designated self-regulatory organi-
zation to which it is subject, as appli-
cable, as of the close of business each 
month. Such computations must be 
completed and made available for in-
spection by any representative of the 
National Futures Association, in the 
case of an applicant, or of the Commis-
sion or designated self-regulatory orga-
nization, if any, in the case of a reg-
istrant, within 17 business days after 
the date for which the computations 
are made, commencing the first month 
end after the date the application for 
registration is filed. 

§ 5.15 Unlawful representations. 
It shall be unlawful for any person 

registered pursuant to the require-

ments of this part to represent or 
imply in any manner whatsoever that 
such person has been sponsored, rec-
ommended or approved, or that its 
abilities or qualifications have been re-
viewed or evaluated, by the Commis-
sion, the Federal government or any 
agency thereof. 

§ 5.16 Prohibition of guarantees 
against loss. 

(a) No retail foreign exchange dealer, 
futures commission merchant or intro-
ducing broker may in any way rep-
resent that it will, with respect to any 
retail foreign exchange transaction in 
any account carried by a retail foreign 
exchange dealer or futures commission 
merchant for or on behalf of any per-
son: 

(1) Guarantee such person against 
loss; 

(2) Limit the loss of such person; or 
(3) Not call for or attempt to collect 

security deposits, margin, or other de-
posits as established for retail forex 
customers. 

(b) No person may in any way rep-
resent that a retail foreign exchange 
dealer, futures commission merchant 
or introducing broker will engage in 
any of the acts or practices described 
in paragraph (a) of this section. 

(c) This section shall not be con-
strued to prevent a retail foreign ex-
change dealer, futures commission 
merchant or introducing broker from 
assuming or sharing in the losses re-
sulting from an error or mishandling of 
an order. 

(d) This section shall not affect any 
guarantee entered into prior to October 
18, 2010, but this section shall apply to 
any extension, modification or renewal 
thereof entered into after such date. 

§ 5.17 Authorization to trade. 

No retail foreign exchange dealer, fu-
tures commission merchant, intro-
ducing broker or any of their associ-
ated persons may directly or indirectly 
effect a retail forex transaction for the 
account of any customer unless before 
the transaction the customer, or per-
son designated by the customer to con-
trol the account specifically authorized 
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the retail foreign exchange dealer, fu-
tures commission merchant, intro-
ducing broker or any of their associ-
ated persons to effect the transaction. 
A transaction is ‘‘specifically author-
ized’’ if the customer or person des-
ignated by the customer to control the 
account specifies: 

(a) The precise retail forex trans-
action to be effected; 

(b) The exact amount of the foreign 
currency to be purchased or sold; and 

(c) In the case of an option, the iden-
tity of the foreign currency or contract 
that underlies the option. 

§ 5.18 Trading and operational stand-
ards. 

(a) For purposes of this section: 
(1) The term retail forex counterparty 

includes, as appropriate: 
(i) A retail foreign exchange dealer as 

defined in § 5.1 of this part; 
(ii) A futures commission merchant 

as defined in section 1a(28) of the Act; 
and 

(iii) An affiliated person of a futures 
commission merchant as defined in § 5.1 
of this part. 

(2) The term related person when used 
in reference to a retail forex 
counterparty means any general part-
ner, officer, director, owner of more 
than ten percent of the equity interest, 
associated person or employee of the 
retail forex counterparty, and any rel-
ative or spouse of any of the foregoing 
persons, or any relative of such spouse, 
who shares the same home as any of 
the foregoing persons. 

(b) Prior to engaging in a retail forex 
transaction, each retail forex 
counterparty shall, at a minimum, es-
tablish and enforce internal rules, pro-
cedures and controls to: 

(1) Ensure, to the extent possible, 
that each order received from a retail 
forex customer which order is execut-
able at or near the price that the retail 
forex counterparty has quoted to the 
customer is entered for execution be-
fore any order in any retail forex trans-
action for any proprietary account, 
any other account in which a related 
person of the retail forex counterparty 
has an interest, or any account for 
which such a related person may origi-
nate orders without the prior specific 
consent of the account owner (if such 

related person has gained knowledge of 
the retail forex customer’s order prior 
to the transmission of an order for a 
proprietary account), an account in 
which such a related person has an in-
terest, or an account in which such a 
related person may originate orders 
without the prior specific consent of 
the account owner; and 

(2) Prevent related persons of forex 
counterparties from placing orders, di-
rectly or indirectly, with another per-
son in a manner designed to cir-
cumvent the provisions of paragraph 
(b)(1) of this section; 

(3) Fairly and objectively establish 
settlement prices for retail forex trans-
actions; and 

(4) Record and maintain essential in-
formation regarding customer orders 
and account activity, and to provide 
such information to customers upon re-
quest. Such information shall include: 

(i) Transaction records for the cus-
tomer’s account, including: 

(A) The date and time each order is 
received by the retail forex 
counterparty; 

(B) The price at which each order is 
placed, or, in the case of an option, the 
premium paid 

(C) If the transaction was entered 
into by means of a trading platform, 
the price quoted on the trading plat-
form when the order was placed, or, in 
the case of an option, the premium 
quoted; 

(D) The customer account identifica-
tion information; 

(E) The currency pair; 
(F) The size of the transaction; 
(G) Whether the order was a buy or 

sell order; 
(H) The type of order, if the order 

was not a market order; 
(I) If a trading platform is used, the 

date and time the order is transmitted 
to the trading platform; 

(J) If a trading platform is used, the 
date and time the order is executed; 

(K) The size and price at which the 
order is executed, or in the case of an 
option, the amount of the premium 
paid for each option purchased, or the 
amount credited for each option sold; 
and 

(L) For options, whether the option 
is a put or call, the strike price, and 
expiration date. 
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(ii) Account records that contain the 
following information: 

(A) The funds in the account, net of 
any commissions and fees; 

(B) The net profits and losses on open 
trades; and 

(C) The funds in the account plus or 
minus the net profits and losses on 
open trades. (In the case of open option 
positions, the account balance should 
be adjusted for the net option value); 

(iii) If a trading platform is used, 
daily logs showing each price change 
on the platform, the time of the change 
to the nearest second, and the trading 
volume at that time and price; and 

(iv) Any method or algorithm used to 
determine the bid or asked price for 
any retail forex transaction or the 
prices at which customer orders are ex-
ecuted, including, but not limited to, 
any markups, fees, commissions or 
other items which affect the profit-
ability or risk of loss of a retail forex 
customer’s transaction. 

(c) No retail forex counterparty shall 
disclose that an order of another per-
son is being held by the retail forex 
counterparty, unless such disclosure is 
necessary to the effective execution of 
such order or is made at the request of 
an authorized representative of the 
Commission, or a futures association 
registered with the Commission pursu-
ant to section 17 of the Act. 

(d) No retail forex counterparty shall 
knowingly handle the account of any 
related person of another retail forex 
counterparty unless it: 

(1) Receives written authorization 
from a person designated by such other 
retail forex counterparty with respon-
sibility for the surveillance over such 
account pursuant to paragraph (b)(2) of 
this section; 

(2) Prepares immediately upon re-
ceipt of an order for such account a 
written record of such order, including 
the account identification and order 
number, and records thereon to the 
nearest minute, by time-stamp or 
other timing device, the date and time 
the order is received; and 

(3) Transmits on a regular basis to 
such other retail forex counterparty 
copies of all statements for such ac-
count and of all written records pre-
pared upon the receipt of orders for 

such account pursuant to paragraph 
(b)(2) of this section. 

(e) No related person of a retail forex 
counterparty shall have an account, di-
rectly or indirectly, with another re-
tail forex counterparty unless: 

(1) It receives written authorization 
to maintain such an account from a 
person designated by the retail forex 
counterparty of which it is a related 
person with responsibility for the sur-
veillance over such account pursuant 
to paragraph (b)(2) of this section; and 

(2) Copies of all statements for such 
account and of all written records pre-
pared by such other retail forex 
counterparty upon receipt of orders for 
such account pursuant to paragraph 
(d)(2) of this section are transmitted on 
a regular basis to the retail forex 
counterparty of which it is a related 
person. 

(f) No retail forex counterparty shall: 
(1) Enter into a retail forex trans-

action, to be executed pursuant to a 
market or limit order at a price that is 
not at or near the price at which other 
retail forex customers, during that 
same time period, have executed retail 
forex transactions with the retail forex 
counterparty; Provided, however, that 
this paragraph (f)(1) shall not prohibit 
such practice if done in accordance 
with the rules of a registered futures 
association, and of which such retail 
foreign exchange dealer, futures com-
mission merchant or affiliated person 
of a futures commission merchant is a 
member; 

(2) Adjust or alter prices for a retail 
forex transaction after the transaction 
has been confirmed to the retail forex 
customer; Provided, however, that this 
paragraph (f)(2) shall not prohibit such 
practice if in accordance with the rules 
of a registered futures association, and 
of which such retail foreign exchange 
dealer, futures commission merchant 
or affiliated person of a futures com-
mission merchant is a member; 

(3)(i) Provide a retail forex customer 
a new bid price for a retail forex trans-
action that is higher than its previous 
bid without providing a new asked 
price that is also higher than its pre-
vious asked price by a similar amount; 

(ii) Provide a retail forex customer a 
new bid price for a retail forex trans-
action that is lower than its previous 
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bid without providing a new asked 
price that is also lower than its pre-
vious asked price by a similar amount; 
or 

(4) Establish a new position for a re-
tail forex customer (except one that 
offsets an existing position for that re-
tail forex customer) where the retail 
forex counterparty holds outstanding 
orders of other retail forex customers 
for the same currency pair at a com-
parable price. 

(g)(1) Each retail forex counterparty 
and each CPO, CTA and IB subject to 
this part 5 shall maintain a record of 
all communications received by such 
person concerning facts giving rise to 
possible violations of the Act, rules, 
regulations or orders thereunder, re-
lated to their retail forex business. The 
record shall contain the name of the 
complainant, if provided, the date of 
the communication, the agreement, 
contract or transaction, the substance 
of the communication, and the name of 
the person who received the commu-
nication. 

(2) Each retail forex counterparty 
and each CPO, CTA and IB subject to 
this part 5 shall provide to the Division 
of Enforcement of the Commission, 
electronically, a copy of the record of 
each communication received pursuant 
to paragraph (g)(1) of this section. Such 
copy shall be provided to the Division 
of Enforcement of the Commission no 
later than 30 calendar days after the 
communication is received: Provided, 
however, that in the case of a commu-
nication concerning facts giving rise to 
possible fraud under the Act or Com-
mission regulations, such copy shall be 
provided to the Division of Enforce-
ment of the Commission within three 
business days after the communication 
is received. 

(h) An introducing broker as defined 
in § 5.1(f)(1) of this part, applicant for 
registration as an introducing broker 
as defined in § 5.1(f)(1) of this part, or 
person succeeding to and continuing 
the business of another introducing 
broker as defined in § 5.1(f)(1) of this 
part must comply with all provisions 
applicable to an introducing broker 
under this chapter; Provided, however, 
that an introducing broker operating 
pursuant to, or an applicant for reg-
istration as an introducing broker who 

has filed concurrently with its applica-
tion for registration, a guarantee 
agreement meeting the requirements 
of § 1.10(j) of this chapter is not subject 
to the minimum capital and related fi-
nancial reporting requirements of 
§§ 1.10, 1.12 and 1.17 of this chapter. 

(i)(1) Each retail forex counterparty 
shall prepare and maintain on a quar-
terly basis (calendar quarter) a cal-
culation of the percentage of nondis-
cretionary retail forex customer ac-
counts open for any period of time dur-
ing the quarter that were profitable, 
and the percentage of such accounts 
that were not profitable. In calculating 
whether a retail forex account was 
profitable or not profitable during the 
quarter, the FCM or RFED must com-
pute the realized and unrealized gains 
and/or losses on all retail forex trans-
actions carried in the retail forex ac-
count at any time during the quarter, 
and subtract all fees, commissions, and 
any other charges posted to the retail 
forex account during the quarter, and 
add any interest income and other in-
come or rebates credited to the retail 
forex account during the quarter. All 
deposits and/or withdrawals of funds 
made by a retail forex customer during 
the quarter must be excluded from the 
computation of whether the retail 
forex account was profitable or not 
profitable during the quarter. Com-
putations that result in a zero or nega-
tive number shall be considered a re-
tail forex account that was not profit-
able. Computations that result in a 
positive number shall be considered a 
retail forex account that was profit-
able. RFEDs and FCMs shall maintain 
such calculations along with data sup-
porting such calculations for five years 
in accordance with § 1.31. 

(2) In calculating its percentages of 
nondiscretionary retail forex customer 
accounts that were profitable or not 
profitable, the retail forex 
counterparty may only use those retail 
forex accounts, as defined in § 5.1(i) of 
this part, that are nondiscretionary ac-
counts; provided, that the retail forex 
account is not a proprietary account, 
as defined in paragraph (i)(3) of this 
section. 
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(3) Proprietary account for this sec-
tion means a retail forex account car-
ried on the books of a retail foreign ex-
change dealer or a futures commission 
merchant for one of the following per-
sons, or of which ten percent or more is 
owned by one of the following persons, 
or of which an aggregate of ten percent 
or more of which is owned by more 
than one of the following persons: 

(i) Such retail foreign exchange deal-
er or futures commission merchant 
itself; 

(ii) If the retail foreign exchange 
dealer or futures commission merchant 
is a partnership, a general partner in 
such partnership; 

(iii) If the retail foreign exchange 
dealer or futures commission merchant 
is a limited partnership, a limited or 
special partner in such partnership 
whose duties include: 

(A) The management of the partner-
ship business or any part thereof, 

(B) The handling of retail forex 
transactions of such partnership, 

(C) The keeping of records pertaining 
to retail forex transactions, or 

(D) The signing or co-signing of 
checks or drafts on behalf of such part-
nership; 

(iv) If the retail foreign exchange 
dealer or futures commission merchant 
is a corporation or association, an offi-
cer, director or owner of ten percent or 
more of the capital stock, of such orga-
nization; 

(v) An employee of such retail foreign 
exchange dealer or futures commission 
merchant whose duties include: 

(A) The management of the business 
of such retail foreign exchange dealer 
or futures commission merchant or any 
part thereof, 

(B) The handling of retail forex 
transactions of such retail foreign ex-
change dealer or futures commission 
merchant, 

(C) The keeping of records pertaining 
to retail forex transactions of such re-
tail foreign exchange dealer or futures 
commission merchant, or 

(D) The signing or co-signing of 
checks or drafts on behalf of such re-
tail foreign exchange dealer or futures 
commission merchant; 

(vi) A spouse or minor dependent liv-
ing in the same household of any of the 
foregoing persons; 

(vii) A business affiliate that directly 
or indirectly controls such retail for-
eign exchange dealer or futures com-
mission merchant; or 

(viii) A business affiliate that, di-
rectly or indirectly is controlled by or 
is under common control with, such re-
tail foreign exchange dealer or futures 
commission merchant. 

(j) Each retail forex counterparty 
shall designate one or more principals 
to serve as a chief compliance offi-
cer(s). The chief compliance officer(s) 
shall certify to the Commission and a 
registered national futures association 
annually that the retail forex 
counterparty has in place processes to 
establish, maintain, review, modify and 
test policies and procedures reasonably 
designed to achieve compliance with 
the Act, rules, regulations and orders 
thereunder. The certification shall in-
clude a statement that the 
counterparty has in place compliance 
processes, and that the chief compli-
ance officer(s) has apprised the chief 
executive officer of the compliance ef-
forts to date and identify and address 
significant compliance problems and 
plans to address those problems. 

[75 FR 55432, Sept. 10, 2010, as amended at 76 
FR 56106, Sept. 12, 2011] 

§ 5.19 Pending legal proceedings. 
(a) Every retail foreign exchange 

dealer or futures commission merchant 
and each CPO, CTA or IB subject to 
this part 5 shall submit to the Commis-
sion copies of any dispositive or par-
tially dispositive decision for which a 
notice of appeal has been filed, the no-
tice of appeal and such further docu-
ments as the Commission may there-
after request filed in any material 
legal proceeding to which the retail 
foreign exchange dealer, futures com-
mission merchant, CPO, CTA or IB is a 
party or to which its property or assets 
is subject with respect to retail forex 
transactions. 

(b) Every retail foreign exchange 
dealer or futures commission merchant 
and each CPO, CTA or IB subject to 
this part 5 shall submit to the Commis-
sion copies of any dispositive or par-
tially dispositive decision concerning 
which a notice of appeal has been filed, 
the notice of appeal, and such further 
documents as the Commission may 
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thereafter request filed in any material 
legal proceeding instituted against any 
person who is a principal of the retail 
foreign exchange dealer, futures com-
mission merchant CPO, CTA or IB (as 
the term ‘‘principal’’ is defined in 
§ 3.1(a) of this chapter) arising from 
conduct in such person’s capacity as a 
principal of the retail foreign exchange 
dealer, futures commission merchant, 
CPO, CTA or IB and alleging viola-
tions, with regard to retail forex trans-
actions, of: 

(1) The Act or any rule, regulation, 
or order thereunder; or 

(2) Provisions of state law relating to 
a duty or obligation owed by such a 
principal. 

(c) All documents required by this 
section to be submitted to the Commis-
sion shall be mailed via first-class or 
submitted by other more expeditious 
means to the Commission’s head-
quarters office in Washington, DC, At-
tention: Director, Division of Enforce-
ment. All documents required by this 
section to be submitted to the Commis-
sion as to matters pending on October 
18, 2010 shall be mailed to the Commis-
sion within 45 days of that effective 
date. Thereafter, all decisions and no-
tices of appeal required to be sub-
mitted by retail foreign exchange deal-
ers, futures commission merchants, 
CPOs, CTAs or IBs shall be mailed 
within 10 days of the filing or receipt 
by the retail foreign exchange dealer or 
futures commission merchant of the 
relevant notice of appeal. For purposes 
of paragraph (a) and (b) of this section, 
a ‘‘material legal proceeding’’ includes 
but is not limited to actions involving 
alleged violations of the Commodity 
Exchange Act or the Commission’s reg-
ulations. However, a legal proceeding is 
not ‘‘material’’ for the purposes of this 
rule if the proceeding is not in a federal 
or state court or if the Commission is 
a party. 

§ 5.20 Special calls for account and 
transaction information. 

(a) Preparation and transmission of in-
formation upon special call. All informa-
tion required upon special call shall be 
prepared in such form and manner and 
in accordance with such instructions, 
and shall be transmitted at such time 

and to such office of the Commission, 
as may be specified in the call. 

(b) Special calls for information on con-
trolled accounts from retail foreign ex-
change dealers, futures commission mer-
chants and introducing brokers. Upon 
call by the Commission, each retail 
foreign exchange dealer, futures com-
mission merchant and introducing 
broker shall file with the Commission 
the names and addresses of all persons 
who, by power of attorney or other-
wise, exercise trading control over any 
customer’s account in retail forex 
transactions. 

(c) Special calls for information on open 
transactions in accounts carried or intro-
duced by retail foreign exchange dealers, 
futures commission merchants, and intro-
ducing brokers. Upon special call by the 
Commission for information relating 
to retail forex transactions held or in-
troduced on the dates specified in the 
call, each retail foreign exchange deal-
er, futures commission merchant, or 
introducing broker shall furnish to the 
Commission the following information 
concerning accounts of traders owning 
or controlling such retail forex trans-
action positions, as may be specified in 
the call: 

(1) The name, address, and telephone 
number of the person for whom each 
account is carried; 

(2) The principal business or occupa-
tion of the person for whom each ac-
count is introduced or carried, as speci-
fied in the call; 

(3) The name, address and principal 
business or occupation of any person 
who controls the trading of each ac-
count; 

(4) The name and address of any per-
son having a financial interest of ten 
percent or more in each account; 

(5) The number of open retail forex 
transaction positions introduced or 
carried in each account, as specified in 
the call; and 

(6) The total number of retail forex 
transactions against which delivery 
has been made. 

(d) Delegation of authority to the Direc-
tor of the Division of Swap Dealer and 
Intermediary Oversight and the Director 
of the Division of Market Oversight. The 
Commission hereby delegates, until the 
Commission orders otherwise, to the 
Director of the Division of Swap Dealer 
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and Intermediary Oversight and the Di-
rector of the Division of Market Over-
sight, or to the respective Director’s 
designees, the authority set forth in 
this section to make special calls for 
information on controlled accounts 
from retail foreign exchange dealers, 
futures commission merchants and 
from introducing brokers, and to make 
special calls for information on open 
contracts in accounts carried or intro-
duced by futures commission mer-
chants, introducing brokers, and for-
eign brokers. Either Director may sub-
mit to the Commission for its consider-
ation any matter that has been dele-
gated pursuant to this section. Nothing 
in this section shall be deemed to pro-
hibit the Commission, at its election, 
from exercising the authority dele-
gated in this section to the Directors. 

[75 FR 55432, Sept. 10, 2010, as amended at 78 
FR 22419, Apr. 16, 2013] 

§ 5.21 Supervision. 

Each Commission registrant subject 
to this part 5, except an associated per-
son who has no supervisory duties, 
must diligently supervise the handling 
by its partners, officers, employees and 
agents (or persons occupying a similar 
status or performing a similar func-
tion) of all retail forex accounts car-
ried, operated, advised or introduced by 
the registrant and all other activities 
of its partners, officers, employees and 
agents (or persons occupying a similar 
status or performing a similar func-
tion) relating to its business as a Com-
mission registrant. 

§ 5.22 Registered futures association 
membership. 

(a) Each person registered as a retail 
foreign exchange dealer must become 
and remain a member of at least one 
futures association that is registered 
under section 17 of the Act and that 
provides for the membership therein of 
such retail foreign exchange dealer. 

(b) Each person required to register 
as: 

(1) An introducing broker, because 
the person solicits or accepts orders for 
retail forex transactions; 

(2) A commodity pool operator be-
cause the person operates, or solicits 
funds, securities, or property for, a 

pooled investment vehicle that engages 
in retail forex transactions; or 

(3) A commodity trading advisor be-
cause the person exercises discre-
tionary trading authority, or obtains 
written authorization to exercise dis-
cretionary trading authority over, an 
account in connection with retail forex 
transactions, must become and remain 
a member of at least one futures asso-
ciation that is registered under section 
17 of the Act and that provides for the 
membership therein of such person. 

§ 5.23 Notice of bulk transfers and 
bulk liquidations. 

(a) Notice and disclosure to retail forex 
customers of a bulk transfer. (1) A retail 
foreign exchange dealer, futures com-
mission merchant or introducing 
broker must obtain the written prior 
and specific consent of its retail forex 
customer to the assignment of any po-
sition or transfer of any account of the 
retail forex customer to another retail 
foreign exchange dealer, futures com-
mission merchant or introducing 
broker, unless made at the retail forex 
customer’s request. 

(2) Absent a request of the retail 
forex customer or the consent de-
scribed in paragraph (a)(1) of this sec-
tion, assignments of positions and 
transfers of accounts of retail forex 
customers may be permitted under 
rules of the retail forex dealer’s, fu-
tures commission merchant’s, or intro-
ducing broker’s designated self-regu-
latory organization that establish no-
tice and other requirements with re-
spect to the assignment of positions 
and transfers of accounts of retail forex 
customers. If such rules permit implied 
consent as a result of the failure of the 
retail forex customer to object after 
having received notice of the proposed 
assignment or transfer, such rules 
must provide that the notice must in-
clude a statement that the retail forex 
customer is not required to accept the 
proposed assignment or transfer and 
may direct the transferor firm to liq-
uidate the positions of the retail forex 
customer or transfer the account to a 
firm of the retail forex customer’s se-
lection. 

(3) For assignments and transfers 
made under this section, other than at 
the retail forex customer’s request, the 
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transferee retail foreign exchange deal-
er, futures commission merchant or in-
troducing broker must provide to the 
retail forex customer the risk disclo-
sure statements and forms of acknowl-
edgment required by part 5 of this 
chapter and receive the required signed 
acknowledgments within sixty days of 
such assignments or transfers. This re-
quirement shall not apply: 

(i) If the transferee retail foreign ex-
change dealer, futures commission 
merchant or introducing broker has 
clear written evidence that the retail 
forex customer has received and ac-
knowledged receipt of the required dis-
closure statements; or 

(ii) If the transfer of accounts is 
made from one introducing broker to 
another introducing broker guaranteed 
by the same retail foreign exchange 
dealer or futures commission merchant 
pursuant to a guarantee agreement in 
accordance with the requirements of 
§ 1.10(j) of this chapter and such retail 
foreign exchange dealer or futures 
commission merchant maintains the 
relevant acknowledgments required by 
part 5 of this chapter. 

(b) Notice to the Commission. Each re-
tail foreign exchange dealer, futures 
commission merchant or introducing 
broker shall file with the Commission 
prior notice of any transfer of accounts 
of any retail forex customer that is not 
initiated at the request of the cus-
tomer, where the transfer involves 50 
percent or more of the transferor’s 
total number of retail forex customer 
accounts. 

(c) Contents of notice to the Commis-
sion. The notice required by paragraph 
(b) of this section shall include: 

(1) The name, principal business ad-
dress and telephone number of the 
transferor futures retail foreign ex-
change dealer, futures commission 
merchant or introducing broker; 

(2) The name, principal business ad-
dress and telephone number of each 
transferee retail foreign exchange deal-
er, futures commission merchant or in-
troducing broker; 

(3) The designated self-regulatory or-
ganization for the transferor and trans-
feree firms; 

(4) A brief statement as to the rea-
sons for the transfer; 

(5) A copy of any notices to cus-
tomers regarding the transfers; and 

(6) A statement of the number of ac-
counts to be transferred. 

(d) Notice of the bulk liquidation of re-
tail forex transactions. A retail foreign 
exchange dealer or futures commission 
merchant may not initiate the bulk 
liquidation of properly margined retail 
forex transactions unless such liquida-
tion complies with the rules and proce-
dures of the retail forex dealer’s or fu-
tures commission merchant’s des-
ignated self-regulatory organization 
and the retail forex dealer or futures 
commission merchant provides the 
Commission with prior written notice 
of the liquidation. 

(e) Contents of notice of bulk liquida-
tion. The notice required by paragraph 
(d) of this section shall include: 

(1) The name, principal business ad-
dress and telephone number of the ini-
tiating retail foreign exchange dealer 
or futures commission merchant; 

(2) A brief statement of the reasons 
for the liquidation; 

(3) A copy of any notices to cus-
tomers regarding the liquidation; and 

(4) A statement of the number of ac-
counts to be liquidated. 

(f) Filing of notices. The notice re-
quired by paragraph (b) and (d) of this 
section shall be filed five business days 
prior to the transfer or liquidation of 
the retail forex transaction with the 
Deputy Director, Compliance and Reg-
istration Section, Division of Swap 
Dealer and Intermediary Oversight, 
Commodity Futures Trading Commis-
sion, Three Lafayette Centre, 1155 21st 
Street, NW., Washington, DC 20581; the 
National Futures Association Attn: 
Vice President-Compliance; and the 
designated self-regulatory organization 
for the transferor firm. 

(g) No effect on other obligations. The 
requirements of this section shall not 
affect the obligations of a retail for-
eign exchange dealer, futures commis-
sion merchant or introducing broker 
under the rules of a self-regulatory or-
ganization or applicable customer ac-
count agreement with respect to as-
signments of positions or transfers of 
accounts or liquidation of positions. 

(h) Corrective notice. If a proposed 
transfer is not completed in accordance 
with the notice required to be filed by 
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paragraph (b) of this section, a correc-
tive notice shall be filed within five 
business days of the date such proposed 
transfer was to occur explaining why 
the proposed transfer was not com-
pleted. 

[75 FR 55432, Sept. 10, 2010, as amended at 78 
FR 22419, Apr. 16, 2013] 

§ 5.24 Applicability of other parts of 
this chapter 

Insofar as it is consistent with the 
requirements of this part, all other 
provisions of this chapter that apply to 
a person shall apply to such person as 
though such provisions were expressly 
set forth in this part. 

§ 5.25 Applicability of the Act. 

Except as otherwise specified in this 
part and unless the context otherwise 
requires, the provisions of Sections 4b, 
4c(b), 4f, 4g, 4k, 4m, 4n, 4o, 6(c)–(e), 6b, 
6c, 8(a)–(e), 8a and 12(f) of the Act shall 
apply to retail forex transactions that 
are subject to the requirements of this 
part as though such provisions were set 
forth herein and included specific ref-
erences to retail forex transactions and 
the persons defined in § 5.1 of this part. 

PART 7—REGISTERED ENTITY RULES 
ALTERED OR SUPPLEMENTED BY 
THE COMMISSION 

AUTHORITY: 7 U.S.C. 7a–2(c) and 12a(7), as 
amended by Title VII of the Dodd-Frank 
Wall Street Reform and Consumer Protec-
tion Act, Pub. L. 111–203, 124 Stat. 1376 (2010). 

SOURCE: 77 FR 66332, Nov. 2, 2012, unless 
otherwise noted. 

Subpart A—General Provisions 

§ 7.1 Scope of rules. 

This part sets forth registered entity 
rules altered or supplemented by the 
Commission pursuant to section 8a(7) 
of the Act. 

Subparts B–C [Reserved] 

PART 8 [RESERVED] 

PART 9—RULES RELATING TO RE-
VIEW OF EXCHANGE DISCIPLI-
NARY, ACCESS DENIAL OR 
OTHER ADVERSE ACTIONS 

Subpart A—General Provisions 

Sec. 
9.1 Scope of rules. 
9.2 Definitions. 
9.3 Provisions referenced. 
9.4 Filing and service; official docket. 
9.5 Motions. 
9.6 Sanctions for noncompliance. 
9.7 Settlement. 
9.8 Practice before the Commission. 
9.9 Waiver of rules; delegation of authority. 

Subpart B—Notice and Effective Date of 
Disciplinary Action or Access Denial 
Action 

9.10 [Reserved] 
9.11 Form, contents and delivery of notice 

of disciplinary or access denial action. 
9.12 Effective date of disciplinary or access 

denial action. 
9.13 Publication of notice. 
9.14–9.19 [Reserved] 

Subpart C—Initial Procedure With Respect 
to Appeals 

9.20 Notice of appeal. 
9.21 Record of exchange proceeding. 
9.22 Appeal brief. 
9.23 Answering brief. 
9.24 Petition for stay pending review. 
9.25 Limited participation of interested per-

sons. 
9.26 Participation of Commission staff. 
9.27–9.29 [Reserved] 

Subpart D—Commission Review of Discipli-
nary, Access Denial or Other Adverse 
Action 

9.30 Scope of review. 
9.31 Commission review of disciplinary or 

access denial action on its own motion. 
9.32 Oral argument. 
9.33 Final decision by the Commission. 

AUTHORITY: 7 U.S.C. 4a, 6c, 7a, 12a, 12c, 16a, 
unless otherwise noted. 

SOURCE: 52 FR 25366, July 7, 1987, unless 
otherwise noted. 

Subpart A—General Provisions 
§ 9.1 Scope of rules. 

(a) Matters included. This part gov-
erns the review by the Commission, 
pursuant to section 8c of the Act, as 
amended, of any suspension, expulsion, 
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disciplinary or access denial action, or 
other adverse action by an exchange. 

(b) Matters excluded. This part does 
not apply to and the Commission will 
not accept notices of appeal, or peti-
tions for stay pending review, of: 

(1) Any arbitration proceeding, re-
gardless of whether the proceeding was 
conducted pursuant to the provisions 
of section 5a(a)(11) of the Act or in-
volved a controversy between members 
of an exchange; 

(2) Except as provided in §§ 9.11(a), 
9.11(b)(1)–(5), 9.11(c), 9.12(a) and 9.13 
(concerning the notice, effective date 
and publication of a disciplinary or ac-
cess denial action), any summary ac-
tion authorized under the provisions of 
§ 8.27 of this chapter imposing a minor 
penalty for the violation of exchange 
rules relating to decorum or attire, or 
relating to the timely submission of 
accurate records required for clearing 
or verifying each day’s transactions or 
other similar activities; and 

(3) Any exchange action arising from 
a claim, grievance, or dispute involving 
cash market transactions which are 
not a part of, or directly connected 
with, any transaction for the purchase, 
sale, delivery or exercise of a com-
modity for future delivery or a com-
modity option. 
The Commission will, upon its own mo-
tion or upon motion filed pursuant to 
§ 9.21(b), promptly notify the appellant 
and the exchange that it will not ac-
cept the notice of appeal or petition for 
stay of matters specified in this para-
graph. The determination to decline to 
accept a notice of appeal will be with-
out prejudice to the appellant’s right 
to seek alternate forms of relief that 
may be available in any other forum. 

(c) Applicability of these part 9 rules. 
Unless otherwise ordered, these rules 
will apply in their entirety to all ap-
peals, and matters relating thereto 
filed on or after August 6, 1987. Any 
part 9 proceeding pending before the 
Commission on August 6, 1987, will con-
tinue to be governed by the Commis-
sion’s former part 9 rules, 17 CFR part 
9 (1987), except that the parties to any 
part 9 proceeding pending on August 6, 
1987, may, within 30 days after August 
6, 1987, by written stipulation executed 
by all parties, and filed with the Pro-
ceedings Clerk before the Commission’s 

final decision is rendered, elect to have 
the matter governed by the provisions 
of this part 9, as amended. 

[52 FR 25366, July 7, 1987, as amended at 59 
FR 5701, Feb. 8, 1994] 

§ 9.2 Definitions. 
For purposes of this part: 
(a) Access denial action means any 

proceeding other than a disciplinary 
action by an exchange that denies or 
limits the privileges of membership, 
but excludes any exchange action that 
solely limits the ability of a member of 
an exchange to participate in the inter-
nal corporate affairs of the exchange. 

(b) Disciplinary action means any sus-
pension, expulsion or other penalty (as 
defined in § 8.03(i) of this chapter) im-
posed on a member of an exchange by 
that exchange for violations of rules of 
the exchange, including summary ac-
tions. 

(c) Exchange means any board of 
trade which has been designated as a 
contract market. 

(d) Exchange proceeding means any 
formal or informal proceeding by an 
exchange which results in a discipli-
nary action, access denial action or 
other adverse action. 

(e) Mail means properly addressed 
and postpaid first class mail, and in-
cludes overnight delivery service. 

(f) Member of an exchange means any 
person who is admitted to membership 
or has been granted membership privi-
leges on an exchange, any employee, 
officer, partner, director or affiliate of 
such member or person with member-
ship privileges including any associ-
ated person, and any other person 
under the supervision or control of 
such member or person with member-
ship privileges. 

(g) Other adverse action and adverse 
action include any exchange action, 
other than an access denial action or 
disciplinary action, that adversely af-
fects any person, whether or not a 
member of the exchange, but exclude 
any exchange action that solely in-
volves the internal corporate affairs of 
the exchange. 

(h) Party includes the person filing a 
notice of appeal or petition for stay 
who has been the subject of a discipli-
nary, access denial or other adverse ac-
tion by an exchange; that exchange; 

VerDate Sep<11>2014 19:00 May 10, 2017 Jkt 241057 PO 00000 Frm 00384 Fmt 8010 Sfmt 8010 Q:\17\17V1.TXT 31lp
ow

el
l o

n 
D

S
K

54
D

X
V

N
1O

F
R

 w
ith

 $
$_

JO
B



375 

Commodity Futures Trading Commission § 9.4 

any person participating in a pro-
ceeding under this part pursuant to 
§ 9.25; and the Division of Market Over-
sight and/or the Division of Swap Deal-
er and Intermediary Oversight and Di-
vision of Clearing and Risk when par-
ticipating in a proceeding under this 
part pursuant to § 9.26. 

(i) Record of the exchange proceeding 
means all testimony, exhibits, papers 
and records produced at or filed in an 
exchange disciplinary or access denial 
proceeding or served on a party to that 
proceeding; all documents, minutes or 
other exchange records serving as a 
basis for or reflecting the findings, ra-
tionale and conclusions concerning the 
adverse action taken by an exchange; a 
transcript of any proceeding before any 
body of the exchange in connection 
with the exchange proceeding; and a 
copy of all exchange rules which form 
the basis for the exchange proceeding. 

(j) Rules of the exchange means any 
constitutional provision, article of in-
corporation, bylaw, rule, regulation, 
resolution, or written and publicly 
available interpretation or stated pol-
icy of the exchange, or instrument cor-
responding thereto. 

(k) Summary action means a discipli-
nary action resulting in the imposition 
of a penalty on a member of an ex-
change for violation of rules of the ex-
change authorized under the provisions 
of § 8.17(b) (penalty for impeding 
progress of hearing), § 8.25 (member re-
sponsibility action) or § 8.27 (penalty 
for violation of rules relating to deco-
rum, attire, submission of records or 
similar activities) of this chapter. 

[52 FR 25366, July 7, 1987; 52 FR 27286, July 20, 
1987, as amended at 67 FR 62352, Oct. 7, 2002; 
78 FR 22419, Apr. 16, 2013] 

§ 9.3 Provisions referenced. 

Except as otherwise provided in this 
part, the following provisions of the 
Commission’s rules relating to repara-
tions contained in part 12 of this chap-
ter apply to this part: § 12.3 (Business 
address; hours); § 12.5 (Computation of 
time); § 12.6 (Extensions of time; ad-
journments; postponements); § 12.7 (Ex 
parte communications); and § 12.12 (Sig-
nature). 

§ 9.4 Filing and service; official docket. 
(a) Filing with the Proceedings Clerk; 

proof of filing; proof of service. Any docu-
ment that is required by this part to be 
filed with the Proceedings Clerk must 
be filed by delivering it in person or by 
mail to: Proceedings Clerk, Office of 
Proceedings, Commodity Futures Trad-
ing Commission, Three Lafayette Cen-
tre, 1155 21st Street, NW., Washington, 
DC 20581. To be timely filed under this 
part, a document must be delivered or 
mailed to the Proceedings Clerk within 
the time prescribed for filing. A party 
must use a means of filing which is at 
least as expeditious as that used in 
serving that document upon the other 
parties. Proof of filing must be made 
by attaching to the document for filing 
an affidavit of filing executed by any 
person 18 years of age or older or a 
proof of filing executed by an attorney- 
at-law qualified to practice before the 
Commission. The proof of filing must 
certify that the attached document 
was deposited in the mail, with first- 
class postage prepaid, addressed to the 
Proceedings Clerk, Office of Pro-
ceedings, Three Lafayette Centre, 1155 
21st Street, NW., Washington, DC 20581, 
on the date specified in the affidavit. 
Proof of service of a document must be 
made by filing with the Proceedings 
Clerk, simultaneously with the filing 
of the required document, an affidavit 
of service executed by any person 18 
years of age or older or a certification 
of service executed by an attorney-at- 
law qualified to practice before the 
Commission. The proof of service must 
identify the persons served, state that 
service has been made, set forth the 
date of service, and recite the manner 
of service. 

(b) Formalities of filing—(1) Number of 
copies. Unless otherwise specifically 
provided, an original and two con-
formed copies of all documents filed 
with the Commission in accordance 
with the provisions of this part must 
be filed with the Proceedings Clerk. 

(2) Title page. All documents filed 
with the Proceedings Clerk must in-
clude at the head thereof, or on a title 
page, the name of the Commission, the 
title of the proceeding, the docket 
number (if one has been assigned by 
the Proceedings Clerk), the subject of 
the particular document and the name 
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of the person on whose behalf the docu-
ment is being filed. 

(3) Paper, spacing, type. All docu-
ments filed with the Proceedings Clerk 
must be typewritten, must be on one 
grade of good white paper no less than 
8 or more than 81⁄2 inches wide and no 
less than 101⁄2 or more than 111⁄2 inches 
long, and must be bound on the top 
only. They must be double-spaced, ex-
cept for long quotations (3 or more 
lines) and footnotes which should be 
single-spaced. 

(4) Signature. The original copy of all 
papers must be signed in ink by the 
person filing the same or by his duly 
authorized agent or attorney. 

(c) Service—(1) General requirements. 
All documents filed with the Pro-
ceedings Clerk must, at or before the 
time of filing, be served upon all par-
ties. A party must use a means of serv-
ice which is at least as expeditious as 
that used in filing that document with 
the Proceedings Clerk. One copy of all 
motions, petitions or applications 
made in the course of the proceeding, 
all notices of appeal, all briefs, and let-
ters to the Commission or an employee 
thereof must be served by a party upon 
all other parties. 

(2) Manner of service. Service may be 
either personal or by mail. Service by 
mail is complete upon deposit of the 
document in the mail. Where service is 
effected by mail, the time within which 
the person served may respond thereto 
will be increased by three days. 

(3) Designation of person to receive 
service. The first document filed in a 
proceeding by or on behalf of any party 
must state on the first page the name 
and postal address of the person who is 
authorized to receive service for the 
party of all documents filed in the pro-
ceeding. Thereafter, service of docu-
ments must be made upon the person 
authorized unless service on a different 
authorized person or on the party him-
self is ordered by the Commission, or 
unless pursuant to § 9.8 the person au-
thorized is changed by the party upon 
due notice to all other parties. Parties 
must file and serve notification of any 
changes in the information provided 
pursuant to this subparagraph as soon 
as practicable after the change occurs. 

(4) Service of orders and decisions. A 
copy of all notices, rulings, opinions 

and orders of the Commission will be 
served on each of the parties and will 
be deemed served upon deposit in the 
mail. 

(d) Official docket. Upon receipt of a 
notice of appeal filed in accordance 
with § 9.20, or a petition for stay pend-
ing review filed in accordance with 
§ 9.24, the Proceedings Clerk will estab-
lish and thereafter maintain the offi-
cial docket of that proceeding and will 
assign a docket number to the pro-
ceeding. 

[52 FR 25366, July 7, 1987, as amended at 60 
FR 49334, Sept. 25, 1995] 

§ 9.5 Motions. 

(a) In general. An application for a 
form of relief not otherwise specifically 
provided for in this part must be made 
by a written motion, filed with the 
Proceedings Clerk. The motion must 
state the relief sought and the basis for 
the relief and may set forth the author-
ity relied upon. 

(b) Answer to motions. Any party may 
serve and file a written response to a 
motion within ten days after service of 
the motion, or within such longer or 
shorter period as established by these 
rules, or as the Commission may di-
rect. 

(c) Motions for procedural orders. Mo-
tions for procedural orders, including 
motions for extensions of time, may be 
acted on at any time, without awaiting 
a response thereto. Any party ad-
versely affected by such action may re-
quest reconsideration, vacation or 
modification of the action. 

(d) Dilatory motions. Frivolous or re-
petitive motions dealing with the same 
subject matter will not be permitted 
and such motions will summarily be 
denied. 

§ 9.6 Sanctions for noncompliance. 

In the event that any party fails to 
file any document or make any appear-
ance which is required under this part, 
the Commission may, in its discretion, 
and upon its own motion or upon the 
motion of any party to the proceeding, 
dismiss the proceeding before it, or, 
based on the record before it, affirm, 
modify, set aside, or remand for further 
proceedings, in whole or in part, the 
decision of the exchange. 
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§ 9.7 Settlement. 
At any time before there has been a 

final determination by the Commission 
with respect to any notice of appeal 
filed in accordance with § 9.20, the par-
ties may file a stipulation for dismissal 
based on a settlement agreement. 
Thereupon, the Commission may issue 
an order terminating the proceeding 
before the Commission as to the par-
ties to the settlement agreement. The 
entry of such an order does not affect 
the Commission’s authority under the 
Act. 

§ 9.8 Practice before the Commission. 
(a) Practice—(1) By non-attorneys. An 

individual may appear pro se (on his 
own behalf); a general partner may rep-
resent the partnership; a bona fide offi-
cer of a corporation, trust or associa-
tion may represent the corporation, 
trust or association. 

(2) By attorneys. An attorney-at-law 
who is admitted to practice before the 
highest Court in any State or territory, 
or of the District of Columbia, who has 
not been suspended or disbarred from 
appearance and practice before the 
Commission in accordance with provi-
sions of part 14 of this chapter may 
represent parties as an attorney in pro-
ceedings before the Commission. 

(b) Debarment of counsel or representa-
tive during the course of a proceeding. 
Whenever, while a proceeding is pend-
ing before the Commission, the Com-
mission finds that a person acting as 
counsel or representative for any party 
to the proceeding is guilty of contemp-
tuous conduct, the Commission may 
order that such person be precluded 
from further acting as counsel or rep-
resentative in the proceeding. The pro-
ceeding will not be delayed or sus-
pended pending disposition of the ap-
peal; Provided, That the Commission 
may suspend the proceedings for a rea-
sonable time for the purpose of ena-
bling the party to obtain other counsel 
or representative. 

(c) Withdrawal of representation. With-
drawal from representation of a party 
will be only by leave of the Commis-
sion. Such leave to withdraw may be 
conditioned on the attorney’s (or rep-
resentative’s) submission of an affi-
davit averring that the party rep-
resented has actual knowledge of the 

withdrawal, and such affidavit must in-
clude the name and address of a suc-
cessor counsel (or representative) or a 
statement that the represented party 
has determined to proceed pro se, in 
which case, the statement must in-
clude the address where that party can 
thereafter be served. 

§ 9.9 Waiver of rules; delegation of au-
thority. 

(a) Standards for waiver; notice to par-
ties. To prevent undue hardship on any 
party or for other good cause shown 
the Commission may waive any rule in 
this part in a particular case and may 
order proceedings in accordance with 
its direction upon a determination that 
no party will be prejudiced thereby and 
that the ends of justice will be served. 
Reasonable notice will be given to all 
parties of any action taken pursuant to 
this paragraph. 

(b) Delegation of authority. (1) The 
Commission hereby delegates, until the 
Commission orders otherwise, to the 
General Counsel, or to any employee 
under the General Counsel’s super-
vision as the General Counsel may des-
ignate, the authority: 

(i) To waive or modify any of the re-
quirements of §§ 9.20–9.25 and to waive 
or modify the requirements of the 
Commission’s rules relating to repara-
tions incorporated by § 9.3 insofar as 
such requirements pertain to changes 
in time permitted for filing, and to the 
form, execution, service and filing of 
documents; 

(ii) To enter orders under §§ 9.5, 9.6 
and 9.7; 

(iii) To decline to accept any notice 
of appeal, or petition for stay pending 
review, of matters excluded from this 
part by §§ 9.1(b), 9.2(a) and 9.2(b), and to 
so notify the appellant and the ex-
change; 

(iv) To stay the effective date of a 
disciplinary action for a period of time, 
not to exceed four days, to enable the 
Commission to rule on a petition for 
stay filed under § 9.24; 

(v) To decline to accept any docu-
ment which has not been timely filed 
or perfected, as specified in these rules; 

(vi) To order the filing of the record 
of the exchange proceeding notwith-
standing the submission of a motion 
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under § 9.21(b) that the Commission not 
accept a notice of appeal; and 

(vii) To enter any order which will fa-
cilitate or expedite Commission re-
view. 

(2) Within seven days after service of 
a ruling issued pursuant to paragraph 
(b)(1) of this section, a party may file 
with the Proceedings Clerk a petition 
for Commission reconsideration of the 
ruling. Unless the Commission orders 
otherwise, the filing of a petition for 
reconsideration will not operate to 
stay the effective date of such ruling. 

(3) The General Counsel, or his des-
ignee, may submit to the Commission 
for its consideration any matter which 
has been delegated pursuant to para-
graph (b)(1) of this section. 

(4) Nothing in this section will be 
deemed to prohibit the Commission, at 
its election, from exercising the au-
thority delegated to the General Coun-
sel, or his designee, under this section. 

[52 FR 25366, July 7, 1987, as amended at 60 
FR 54801, Oct. 26, 1995; 64 FR 46270, Aug. 25, 
1999; 78 FR 1145, Jan. 8, 2013] 

Subpart B—Notice and Effective 
Date of Disciplinary Action or 
Access Denial Action 

§ 9.10 [Reserved] 

§ 9.11 Form, contents and delivery of 
notice of disciplinary or access de-
nial action. 

(a) When required. Whenever an ex-
change decision pursuant to which a 
disciplinary action or access denial ac-
tion is to be imposed has become final, 
the exchange must, within thirty days 
thereafter, provide written notice of 
such action to the person against 
whom the action was taken and to the 
Commission: Provided, That the ex-
change is not required to notify the 
Commission of any summary action, as 
authorized under the provisions of § 8.27 
of this chapter, which results in the 
imposition of minor penalties for the 
violation of exchange rules relating to 
decorum or attire. No final disciplinary 
or access denial action may be made ef-
fective by the exchange except as pro-
vided in § 9.12. 

(b) Contents of notice. For purposes of 
this part, the written notice of a dis-
ciplinary action or access denial action 

may be either a copy of a written deci-
sion which accords with § 8.16, § 8.18, or 
§ 8.19(c) of this chapter (including cop-
ies of any materials incorporated by 
reference) or other written notice 
which must include: 

(1) The name of the person against 
whom the disciplinary action or access 
denial action was taken; 

(2) A statement of the reasons for the 
disciplinary action or access denial ac-
tion together with a listing of any 
rules which the person who was the 
subject of the disciplinary action or ac-
cess denial action was charged with 
having violated or which otherwise 
serve as the basis of the exchange ac-
tion; 

(3) A statement of the conclusions 
and findings made by the exchange 
with regard to each rule violation 
charged or, in the event of settlement, 
a statement specifying those rule vio-
lations which the exchange has reason 
to believe were committed; 

(4) The terms of the disciplinary ac-
tion or access denial action; 

(5) The date on which the action was 
taken and the date the exchange in-
tends to make the disciplinary or ac-
cess denial action effective; and 

(6) Except as otherwise provided in 
§ 9.1(b), a statement informing the 
party subject to the disciplinary action 
or access denial action of the avail-
ability of Commission review of the ex-
change action pursuant to section 8c of 
the Act and this part. 

(c) Delivery and filing of the notice. De-
livery of the notice must be made ei-
ther personally to the person who was 
the subject of the disciplinary action 
or access denial action or by mail to 
such person at that person’s last 
known address. A copy of the notice 
must be filed on the same date with the 
Commission, either in person during 
normal business hours or by mail to: 
Division of Market Oversight, Com-
modity Futures Trading Commission, 
Three Lafayette Centre, 1155 21st 
Street, NW., Washington, DC 20581. The 
notice filed with the Commission must 
additionally include the date on which 
the notice was delivered to the person 
disciplined or denied access and state 
whether delivery was personal or by 
mail. 
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(d) Effect of delivery and filing by mail. 
Filing by mail to the Commission and 
delivery by mail to the person dis-
ciplined or denied access will be com-
plete upon deposit in the mail of a 
properly addressed and postpaid docu-
ment. Where delivery to the person dis-
ciplined or denied access is effected by 
such mail, the time within which a no-
tice of appeal or petition for stay may 
be filed will be increased by three days. 

(e) Certification. Copies of the notice 
and the submission of any additional 
information provided pursuant to this 
section must be certified as true and 
correct by a duly authorized officer, 
agent or employee of the exchange. 

[52 FR 25366, July 7, 1987, as amended at 60 
FR 49334, Sept. 25, 1995; 67 FR 62352, Oct. 7, 
2002] 

§ 9.12 Effective date of disciplinary or 
access denial action. 

(a) Effective date. Any disciplinary or 
access denial action taken by an ex-
change will not become effective until 
at least fifteen days after the written 
notice prescribed by § 9.11 is delivered 
to the person disciplined or denied ac-
cess; Provided, however, That the ex-
change may cause a disciplinary action 
to become effective prior to that time 
if: 

(1) As authorized by § 8.25 of this 
chapter, the exchange reasonably be-
lieves, and so states in its written deci-
sion, that immediate action is nec-
essary to protect the best interests of 
the marketplace; or 

(2) As authorized by § 8.17(b) of this 
chapter, the exchange determines, and 
so states in its written decision, that 
the actions of a person who is within 
the exchange’s jurisdiction have im-
peded the progress of a disciplinary 
hearing; or 

(3) As authorized by § 8.27 of this 
chapter, the exchange determines that 
a person has violated exchange rules 
relating to decorum or attire, or time-
ly submission of accurate records re-
quired for clearing or verifying each 
day’s transactions or other similar ac-
tivities; or 

(4) The person against whom the ac-
tion is taken has consented to the pen-
alty to be imposed and to the timing of 
its effectiveness. 

(b) Notice of early effective date. If the 
exchange determines in accordance 
with paragraph (a)(1) of this section 
that a disciplinary action will become 
effective prior to the expiration of fif-
teen days after written notice thereof, 
it must notify the person disciplined in 
writing, either personally or by tele-
gram or other means of written tele-
communication to the person’s last 
known address, stating the reasons for 
the determination. The exchange must 
also by telegram or other means of 
written telecommunication imme-
diately notify the Commission (Atten-
tion: Contracts Markets Section, Divi-
sion of Market Oversight). Where no-
tice is delivered by telegram or other 
means of written telecommunication, 
the time within which the person so 
notified may file a petition for stay 
pursuant to § 9.24(a)(2) will be increased 
by one day. 

[52 FR 25366, July 7, 1987; 52 FR 27286, July 20, 
1987, as amended at 67 FR 62352, Oct. 7, 2002] 

§ 9.13 Publication of notice. 
Whenever an exchange suspends, ex-

pels or otherwise disciplines, or denies 
any person access to the exchange, it 
must make public its findings by dis-
closing at least the information con-
tained in the notice required by 
§ 9.11(b). An exchange must make such 
findings public as soon as the discipli-
nary action or access denial action be-
comes effective in accordance with the 
provisions of § 9.12 by posting a notice 
in a conspicuous place on its premises 
to which its members and the public 
regularly have access for a period of 
five consecutive business days. There-
after, the exchange must maintain and 
make available for public inspection a 
record of the information contained in 
the disciplinary or access denial no-
tice. 

§§ 9.14–9.19 [Reserved] 

Subpart C—Initial Procedure With 
Respect to Appeals 

§ 9.20 Notice of appeal. 
(a) Time to file. Except as provided in 

§ 9.1(b), any person who is the subject of 
disciplinary or access denial action by 
an exchange or any person who is oth-
erwise adversely affected by any other 
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action of an exchange may, at any time 
within thirty days after notice of the 
disciplinary or access denial action has 
been delivered to the person disciplined 
or denied access in accordance with 
§ 9.11, or within thirty days after notice 
of another adverse action, file a notice 
of appeal of such disciplinary, access 
denial or other adverse action. The 
Commission may dismiss any appeal 
for which a notice of appeal is not 
timely filed. 

(b) Contents. The notice of appeal 
need consist only of a brief statement 
indicating that the party is requesting 
Commission review of the exchange ac-
tion, and must include: 

(1) The name and address of the ap-
pellant, and any duly authorized agent 
or officer of the appellant; 

(2) The name and docket number of 
the exchange proceeding; 

(3) The date on which the discipli-
nary, access denial or other adverse ac-
tion was imposed by the exchange or 
the date on which the final exchange 
decision was rendered, and the dates 
upon which the exchange action has or 
will become final and effective; 

(4) A copy of the notice provided to 
the appellant by the exchange in ac-
cordance with the provisions of § 9.11, 
in the case of a disciplinary or access 
denial action, or otherwise, in the case 
of any other adverse exchange action; 

(5) The relief sought from the action 
of the exchange; 

(6) The appellant’s request for a copy 
of the record of the exchange pro-
ceeding, or portions of the record not 
in the appellant’s possession, and a rep-
resentation that the appellant agrees 
to pay the exchange reasonable fees, as 
provided in the rules of the exchange, 
for printing that copy; and 

(7) A nonrefundable filing fee of $100 
remitted by check, bank draft or 
money order, payable to the Com-
modity Futures Trading Commission. 

[52 FR 25366, July 7, 1987; 52 FR 27286, July 20, 
1987] 

§ 9.21 Record of exchange proceeding. 
(a) Filing of record. Within thirty days 

after service of the notice of appeal, 
the exchange must file two copies of 
the record of the exchange proceeding 
(as defined in § 9.2(i)) with the Pro-
ceedings Clerk, and serve a copy on the 

appellant and any other party to the 
proceeding, provided that such person 
has agreed to pay the exchange reason-
able fees, as provided in the rules of the 
exchange, for printing the copy. The 
record must be bound as a unit, must 
be chronologically indexed and tabbed, 
must be certified as correct by a duly 
authorized official, agent or employee 
of the exchange, and must contain a 
certificate of service on the appellant 
or any other party to the proceeding 
(or waiver of service for failure to pay 
costs pursuant to this rule). 

(b) Motion that the Commission not ac-
cept notice of appeal. Within fifteen 
days after service of the notice of ap-
peal, the exchange may file a motion 
that the Commission not accept a no-
tice of appeal of any matter that the 
exchange contends is excluded from 
this part by §§ 9.1(b), 9.2(a) and 9.2(g). 
Such motion must be accompanied by 
an affidavit averring facts in support of 
the motion. The filing of such motion 
will operate to stay the filing of the 
record and subsequent submissions 
pending the Commission’s ruling on 
such motion. The appellant may serve 
and file a written response to such mo-
tion within ten days after service of 
the motion. 

§ 9.22 Appeal brief. 

(a) Time to file. Any person who has 
filed a notice of appeal in accordance 
with the provisions of § 9.20 must per-
fect the appeal by filing an appeal brief 
with the Proceedings Clerk within thir-
ty days after service of the record of 
the exchange proceeding. The Commis-
sion may dismiss any appeal for which 
an appeal brief is not timely filed. 

(b) Contents. Each appeal brief sub-
mitted to the Commission pursuant to 
this section must include, in the order 
indicated: 

(1) A statement of the issues pre-
sented for review; 

(2) A statement of the case. The state-
ment must first indicate briefly the na-
ture of the case and include a full de-
scription of the disciplinary, access de-
nial or other adverse action. There 
must follow a clear and concise state-
ment of all facts relevant to the con-
sideration of the appeal, including, if 
known, each alleged act or omission 
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forming the basis of the exchange ac-
tion, with appropriate references to the 
record of the exchange proceeding; 

(3) An argument. The argument may 
be preceded by a summary. The argu-
ment must contain the contentions of 
the appellant with respect to the issues 
presented, and the reasons therefor, 
and citations to relevant authorities 
and to parts of the record of the ex-
change proceeding; and 

(4) A conclusion stating the precise 
relief sought. 

(c) Length of appeal brief. Without 
prior leave of the Commission, the ap-
peal brief may not exceed thirty-five 
pages, exclusive of any table of con-
tents, table of cases, index and appen-
dix containing transcripts of testi-
mony, exhibits, statutes, rules, regula-
tions or similar materials. 

§ 9.23 Answering brief. 
(a) Time for filing answering brief. 

Within thirty days after service of the 
appeal brief, the exchange must file 
with the Commission an answering 
brief. 

(b) Contents of answering brief. The 
answering brief generally must follow 
the same style as prescribed for the ap-
peal brief but may omit a statement of 
the issues or of the case if the exchange 
does not dispute the issues or the 
statement of the case contained in the 
appeal brief. 

(c) Length of answering brief. Without 
prior leave of the Commission, the an-
swering brief may not exceed thirty- 
five pages, exclusive of any table of 
contents, table of cases, index and ap-
pendix containing transcripts of testi-
mony, exhibits, statutes, rules, regula-
tions or similar materials. 

§ 9.24 Petition for stay pending review. 
(a) Time to file. (1) Within ten days 

after the notice of the disciplinary or 
access denial action has been delivered 
in accordance with § 9.11 to a person 
disciplined or denied access, that per-
son may petition the Commission to 
stay the disciplinary or access denial 
action pending consideration by the 
Commission of the notice of appeal 
and, if granted, the appeal underlying 
the notice of appeal. The petition for 
stay must be accompanied by the no-
tice of appeal. 

(2) Within ten days after a notice of 
summary action has been delivered in 
accordance with § 9.12(b) to a person 
who is the subject of a summary action 
authorized by § 8.25 of this chapter, 
that person may petition the Commis-
sion to stay the effectiveness of the 
summary action pending completion of 
the exchange proceeding conducted as 
authorized by § 8.26 of this chapter. 

(3) The Commission may deny any 
petition for stay which is not timely 
filed or which is not otherwise in ac-
cord with these rules. 

(b) Contents of petition for stay. A peti-
tion filed under this section must state 
the reasons that the stay is requested 
and the facts relied upon, as specified 
in § 9.20. Averments of the petition 
must be supported by affidavits, other 
sworn statements or copies thereof, or 
a stipulation as to those facts which 
are not in dispute. Based upon the peti-
tion, the Commission, in its discretion, 
may order a stay of the disciplinary ac-
tion or access denial action. 

(c) Response to petition. The exchange 
may serve and file a written response 
to any petition for a stay within five 
days after service of the petition. 

(d) Standards for granting petition for 
stay. The Commission will promptly 
determine whether to grant or deny a 
petition for stay and may act upon a 
petition at any time, without waiting 
for a response thereto. In determining 
whether to grant or deny the petition 
for stay, the Commission will consider, 
among other things, whether the peti-
tioner has established: 

(1) Petitioner’s likelihood of success 
on the merits; and 

(2) That denial of the stay would 
cause irreparable harm to the peti-
tioner; and 

(3) That granting the stay would not 
endanger orderly trading or otherwise 
cause substantial harm to the ex-
change or market participants; and 

(4) That granting the stay would not 
be contrary to the Act, and the rules, 
regulations and orders of the Commis-
sion thereunder or otherwise contrary 
to the public interest. 

(e) Ex parte stays. The Commission 
may act upon a petition for stay, with-
out waiting for the exchange’s response 
thereto only where petitioner: 
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(1) Expressly requests an ex parte 
stay; 

(2) Files a proof of service; and 
(3) Clearly establishes by affidavit 

that immediate and irreparable injury, 
loss or damage will result to the peti-
tioner before the exchange can be 
heard in opposition. 
Any order granting a stay prior to the 
filing of the exchange’s reply will ex-
pire by its terms within such time 
after service of the Commission’s rul-
ing on the petition, not to exceed ten 
days, as the Commission fixes, unless 
within the time so fixed the order, for 
good cause shown, is extended for a 
like period or unless the exchange con-
sents that it may be extended for a 
longer period. In any case, the ex-
change may move for dissolution or 
modification of the stay, and the Com-
mission will proceed to determine such 
motion as expeditiously as the ends of 
justice require. 

[52 FR 25366, July 7, 1987; 52 FR 27286, July 20, 
1987] 

§ 9.25 Limited participation of inter-
ested persons. 

On its own motion or upon motion of 
any person asserting a direct and sub-
stantial interest in the outcome of a 
proceeding conducted under this part, 
the Commission, in its discretion, may 
permit the limited participation by 
such interested person in the pro-
ceeding. A motion for leave to partici-
pate in the proceeding must identify 
the interest of that person and must 
state the reasons why participation in 
the proceeding by that person is desir-
able, and must state whether that per-
son requests a copy of the record of the 
exchange proceeding to the extent per-
mitted by section 8c(a)(2) of the Act 
and that such person agrees to pay the 
exchange reasonable fees, as provided 
in the rules of the exchange, for print-
ing the copy. 

[52 FR 25366, July 7, 1987, as amended at 59 
FR 5701, Feb. 8, 1994] 

§ 9.26 Participation of Commission 
staff. 

Within twenty days after receipt of 
the answering brief, the Division of 
Market Oversight and/or the Division 
of Swap Dealer and Intermediary Over-

sight and Division of Clearing and Risk 
may file with the Proceedings Clerk a 
notice of intention to participate in 
the proceedings as amicus curiae. With-
in thirty days after filing the notice of 
intention to participate, the Division 
may file a brief as amicus curiae. With-
out prior leave of the Commission, the 
brief may not exceed thirty-five pages. 
The brief must be filed and served on 
the appellant, exchange and any other 
parties to the proceeding in the man-
ner specified by these rules. Within ten 
days after service of the Division’s 
brief, any party may file a reply to the 
Division’s brief. After the filing of the 
notice of intent to participate, no em-
ployee of the Division(s) filing the no-
tice may thereafter make any commu-
nication relating to the proceeding, 
other than on the record of the pro-
ceeding before the Commission, to any 
Commissioner or Commission 
decisional employee. 

[52 FR 25366, July 7, 1987, as amended at 67 
FR 62352, Oct. 7, 2002; 78 FR 22419, Apr. 16, 
2013] 

§§ 9.27–9.29 [Reserved] 

Subpart D—Commission Review of 
Disciplinary, Access Denial or 
Other Adverse Action 

§ 9.30 Scope of review. 
On review, the Commission may, in 

its discretion, consider sua sponte any 
issues arising from the record before it 
and may base its determination there-
on, or limit the issues to those pre-
sented in the statement of issues in the 
briefs, treating those issues not raised 
as waived. If the Commission deter-
mines to consider any issue not raised 
by the parties, it may issue an order 
that notifies the parties of such deter-
mination and provides an opportunity 
for the parties to address any issue 
considered sua sponte by the Commis-
sion. 

§ 9.31 Commission review of discipli-
nary or access denial action on its 
own motion. 

(a) Request for additional information. 
Where a person disciplined or denied 
access has not appealed the exchange 
decision to the Commission, upon re-
view of the notice specified in § 9.11, the 
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Division of Market Oversight or the Di-
vision of Swap Dealer and Inter-
mediary Oversight and Division of 
Clearing and Risk may request that 
the exchange file with the Division the 
record of the exchange proceeding, or 
designated portions of the record, a 
brief statement of the evidence and 
testimony adduced to support the ex-
change’s findings that a rule or rules of 
the exchange were violated and such 
recordings, transcripts and other docu-
ments applicable to the particular ex-
change proceeding as the Division may 
specify. The exchange must promptly 
advise the person who is the subject of 
the disciplinary or access denial action 
of the Division’s request. Within thirty 
days after service of the Division’s re-
quest, the exchange must file the infor-
mation requested with the Division 
and, upon request, deliver that infor-
mation to the person who is the subject 
of the disciplinary or access denial ac-
tion. Delivery and filing must be in the 
manner prescribed by § 9.11(c). A person 
subject to the disciplinary action or ac-
cess denial action requesting a copy of 
the information furnished to the Divi-
sion must, if the exchange rules so pro-
vide, agree to pay the exchange reason-
able fees for printing the copy. 

(b) Review on motion of the Commis-
sion. The Commission may institute re-
view of an exchange disciplinary or ac-
cess denial action on its own motion. 
Other than in extraordinary cir-
cumstances, such review will be initi-
ated within 180 days after the Commis-
sion has received the notice of ex-
change action provided for in § 9.11. If 
the Commission should institute re-
view on its own motion, it will issue an 
order permitting the person who is the 
subject of the disciplinary or access de-
nial action an opportunity to file an 
appropriate submission, and the ex-
change an opportunity to file a reply 
thereto. 

[52 FR 25366, July 7, 1987, as amended at 67 
FR 62352, Oct. 7, 2002] 

§ 9.32 Oral argument. 
(a) On motion of Commission. On its 

own motion, the Commission may, in 
its discretion, hear oral argument by 
the parties any time before the deci-
sion of the Commission is filed with 
the Proceedings Clerk. 

(b) On request of party. Any party 
may file with the Proceedings Clerk a 
request in writing for the opportunity 
to present oral argument before the 
Commission, which the Commission 
may, in its discretion, grant or deny. A 
request under this paragraph must be 
filed concurrently with the party’s 
brief. 

(c) Reporting and transcription. Oral 
argument before the Commission will 
be recorded and transcribed unless the 
Commission directs otherwise. In the 
event the Commission affords the par-
ties the opportunity to present oral ar-
gument before the Commission, the 
oral argument will proceed in accord-
ance with the provisions of § 10.103 (b) 
and (d) of this chapter. 

§ 9.33 Final decision by the Commis-
sion. 

(a) Opinion and order. Upon review, 
the Commission may affirm, modify, 
set aside, or remand for further pro-
ceedings, in whole or in part, the deci-
sion of the exchange. The Commis-
sion’s decision will be contained in its 
opinion and order which will be based 
upon the record before it, including the 
record of the exchange proceeding, and 
any oral argument made in accordance 
with § 9.32. Except as provided in para-
graph (b) of this section, the opinion 
and order will constitute the final deci-
sion of the Commission, effective upon 
service on the parties. In the event the 
Commission is equally divided as to its 
decision, the Commission will affirm 
without opinion the decision of the ex-
change, which will constitute the Com-
mission’s final decision. 

(b) Order of summary affirmance. If the 
Commission finds that the result 
reached in the decision of the exchange 
is substantially correct and that none 
of the arguments on appeal made by 
the appellant raise important ques-
tions of law or policy, the Commission 
may, by appropriate order, summarily 
affirm the decision of the exchange 
without opinion, which will constitute 
the Commission’s final decision. Unless 
the Commission expressly indicates 
otherwise in its order, an order of sum-
mary affirmance does not reflect a 
Commission determination to adopt 
the exchange final decision, including 
any rationale contained therein, as its 
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opinion and order, and neither the ex-
change’s final decision nor the Com-
mission’s order of summary affirmance 
will serve as a Commission precedent 
in other proceedings. 

(c) Standards of review. In reviewing 
an exchange disciplinary, access denial 
or other adverse action, the Commis-
sion will consider whether: 

(1) The exchange disciplinary, access 
denial or other adverse action was 
taken in accordance with the rules of 
the exchange; 

(2) Fundamental fairness was ob-
served in the conduct of the proceeding 
resulting in the disciplinary, access de-
nial or other adverse action; 

(3)(i) In the case of a disciplinary ac-
tion, the record contains substantial 
evidence of a violation of the rules of 
the exchange, or (ii) in the case of an 
access denial or other adverse action, 
the record contains substantial evi-
dence supporting the exchange action; 
and 

(4) The disciplinary, access denial or 
other adverse action otherwise accords 
with the Act and the rules, regulations 
and orders of the Commission there-
under. 

PART 10—RULES OF PRACTICE 

Subpart A—General Provisions 

Sec. 
10.1 Scope and applicability of rules of prac-

tice. 
10.2 Definitions. 
10.3 Suspension, amendment, revocation 

and waiver of rules. 
10.4 Business address; hours. 
10.5 Computation of time. 
10.6 Changes in time permitted for filing. 
10.7 Date of entry of orders. 
10.8 Presiding officers. 
10.9 Separation of functions. 
10.10 Ex parte communications. 
10.11 Appearance in adjudicatory pro-

ceedings. 
10.12 Service and filing of documents; form 

and execution. 

Subpart B—Institution of Adjudicatory 
Proceedings; Pleadings; Motions 

10.21 Commencement of the proceeding. 
10.22 Complaint and notice of hearing. 
10.23 Answer. 
10.24 Amendments and supplemental plead-

ings. 
10.25 Form of pleadings. 
10.26 Motions and other papers. 

Subpart C—Parties and Limited 
Participation 

10.31 Parties. 
10.32 Substitution of parties. 
10.33 Intervention as a party. 
10.34 Limited participation. 
10.35 Permission to state views. 
10.36 Commission review of rulings. 

Subpart D—Prehearing Procedures; Pre-
hearing Conferences; Discovery 
Depositions 

10.41 Prehearing conferences; procedural 
matters. 

10.42 Discovery. 
10.43 Stipulations. 
10.44 Depositions and interrogatories. 

Subpart E—Hearings 

10.61 Time and place of hearing. 
10.62 Appearances. 
10.63 Consolidation; separate hearings. 
10.64 Public hearings. 
10.65 Record of hearing. 
10.66 Conduct of the hearing. 
10.67 Evidence. 
10.68 Subpoenas. 
10.69 Reopening hearings. 

Subpart F—Post Hearing Procedures; Initial 
Decisions 

10.81 Filing the transcript of evidence. 
10.82 Proposed findings and conclusions; 

briefs. 
10.83 Oral arguments. 
10.84 Initial decision. 

Subpart G—Disposition Without Full Hearing 

10.91 Summary disposition. 
10.92 Shortened procedure. 
10.93 Obtaining default order. 
10.94 Setting aside of default. 

Subpart H—Appeals to the Commission; 
Settlements 

10.101 Interlocutory appeals. 
10.102 Review of initial decisions. 
10.103 Oral argument before the Commis-

sion. 
10.104 Scope of review; Commission deci-

sion. 
10.105 Review by Commission on its own ini-

tiative. 
10.106 Reconsideration; stay pending judi-

cial review. 
10.107 Leave to adduce additional evidence. 
10.108 Settlements. 
10.109 Delegation of authority to Chief of 

the Opinions Section. 

VerDate Sep<11>2014 19:00 May 10, 2017 Jkt 241057 PO 00000 Frm 00394 Fmt 8010 Sfmt 8010 Q:\17\17V1.TXT 31lp
ow

el
l o

n 
D

S
K

54
D

X
V

N
1O

F
R

 w
ith

 $
$_

JO
B



385 

Commodity Futures Trading Commission § 10.2 

Subpart I—Restitution Orders 

10.110 Basis for issuance of restitution or-
ders. 

10.111 Recommendation of procedure for im-
plementing restitution. 

10.112 Administration of restitution. 
10.113 Right to challenge distribution of 

funds to customers. 
10.114 Acceleration of establishment of res-

titution procedure. 
APPENDIX A TO PART 10—COMMISSION POLICY 

RELATING TO THE ACCEPTANCE OF SETTLE-
MENTS IN ADMINISTRATIVE AND CIVIL PRO-
CEEDINGS 

AUTHORITY: Pub. L. 93–463, sec. 101(a)(11), 88 
Stat. 1391; 7 U.S.C. 2(a)(12). 

SOURCE: 41 FR 2511, Jan. 16, 1976, unless 
otherwise noted. 

Subpart A—General Provisions 
§ 10.1 Scope and applicability of rules 

of practice. 
These rules of practice are generally 

applicable to adjudicatory proceedings 
before the Commodity Futures Trading 
Commission under the Commodity Ex-
change Act. These include proceedings 
for: 

(a) Denial, suspension, revocation, 
conditioning, restricting or modifying 
of registration as a futures commission 
merchant, retail foreign exchange deal-
er, introducing broker, or associated 
person, floor broker, floor trader, com-
modity pool operator, commodity trad-
ing advisor or leverage transaction 
merchant pursuant to sections 6(c), 
8a(2), 8a(3), 8a(4) and 8a(11) of the Act, 
7 U.S.C. 9 and 15, 12a(2), 12a(3), 12a(4) 
and 12(a)(11), or denial, suspension, or 
revocation of designation as a contract 
market pursuant to sections 6(a) and 
6(b) of the Act, 7 U.S.C. 8; 

(b) The issuance of cease and desist 
orders pursuant to sections 6b and 6(d) 
of the Act, 7 U.S.C. 13a and 13b; 

(c) Denial of trading privileges pursu-
ant to section 6(c) of the Act, 7 U.S.C. 
9 and 15; 

(d) The assessment of civil penalties 
pursuant to sections 6(c) and 6b of the 
Act, 7 U.S.C. 9 and 15 and 13a; 

(e) The issuance of restitution orders 
pursuant to section 6(c) of the Act, 7 
U.S.C. 9; and 

(f) Any other proceedings where the 
Commission declares them to be appli-
cable. 

These rules do not apply to: 
(g) Investigations conducted pursu-

ant to sections 8 and 16(a) of the Act, 7 
U.S.C. 12 and 20(a), except as specifi-
cally made applicable by the Rules Re-
lating to Investigations set forth in 
part 11 of this chapter; 

(h) Reparation proceedings under sec-
tion 14 of the Act, 7 U.S.C. 18, except as 
specifically made applicable by the 
Rules Relating to Reparation Pro-
ceedings set forth in part 12 of this 
chapter; 

(i) Public rulemaking, except as spe-
cifically made applicable by the Rules 
Relating to Public Rulemaking Proce-
dures sets forth in part 13 of this title. 

The rules shall be construed to secure 
the just, speedy and inexpensive deter-
mination of every proceeding with full 
protection for the rights of all parties 
therein. 

[41 FR 2511, Jan. 16, 1976, as amended at 49 
FR 8225, Mar. 5, 1984; 57 FR 19597, Apr. 15, 
1993; 59 FR 5701, Feb. 8, 1994; 63 FR 55791, Oct. 
19, 1998; 64 FR 30903, June 9, 1999; 75 FR 55449, 
Sept. 10, 2010] 

§ 10.2 Definitions. 

For purposes of this part: 
(a) Act means the Commodity Ex-

change Act, as amended, 7 U.S.C. 1, et 
seq.; 

(b) Adjudicatory proceeding means a 
judicial-type proceeding leading to the 
formulation of a final order; 

(c) Administrative Law Judge means an 
administrative law judge appointed 
pursuant to the provisions of 5 U.S.C. 
3105 (provisions of the rules in this part 
which refer to Administrative Law 
Judges may be applicable to other Pre-
siding Officers as well, as set forth in 
§ 10.8); 

(d) Administrative Procedure Act means 
those provisions of the Administrative 
Procedure Act, as codified, which are 
contained in 5 U.S.C. 551 through 559; 

(e) Commission means the Commodity 
Futures Trading Commission; 

(f) Complaint means any document 
initiating an adjudicatory proceeding, 
whether designated a complaint or an 
order for proceeding or otherwise; 

(g) Division of Enforcement means that 
office in the Commission that pros-
ecutes a complaint issued by the Com-
mission; 
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(h) Hearing means that part of a pro-
ceeding which involves the submission 
of evidence, either by oral presentation 
or written submission; 

(i) Proceedings Clerk means that mem-
ber of the Commission’s staff des-
ignated as such in the Commission’s 
Office of Proceedings. 

(j) Order means the whole or any part 
of a final procedural or substantive dis-
position of a matter by the Commis-
sion or by the Presiding Officer in a 
matter other than rulemaking; 

(k) Party includes a person or agency 
named or admitted as a party to a pro-
ceeding; 

(l) Person includes an individual, 
partnership, corporation, association, 
exchange or other entity or organiza-
tion; 

(m) Pleading means the complaint, 
the answer to the complaint, any sup-
plement or amendment thereto, and 
any reply that may be permitted to 
any answer, supplement or amend-
ment; 

(n) Presiding Officer means a member 
of the Commission, and Administrative 
Law Judge, or a hearing officer des-
ignated by the Commission to conduct 
a hearing on a specific matter, or the 
Commission itself, if it is to preside at 
or accept the introduction of evidence 
in a particular proceeding (provisions 
of the rules in this part which refer to 
Administrative Law Judges may be ap-
plicable to other Presiding Officers as 
well, as set forth in § 10.8); 

(o) Respondent means a party to an 
adjudicatory proceeding against whom 
findings may be made or relief or reme-
dial action may be taken. 

[41 FR 2511, Jan. 16, 1976, as amended at 60 
FR 54801, Oct. 26, 1995] 

§ 10.3 Suspension, amendment, revoca-
tion and waiver of rules. 

(a) These rules may, from time to 
time, be suspended, amended or re-
voked in whole or in part. Notice of 
such action will be published in the 
FEDERAL REGISTER. 

(b) In the interest of expediting deci-
sion or to prevent undue hardship on 
any party or for other good cause the 
Commission may order the adoption of 
expedited procedures and may waive 
any rule in subparts A through H of 
this part in a particular case and may 

order proceedings in accordance with 
its direction upon a determination that 
no party will be prejudiced and that 
the ends of justice will be served. Rea-
sonable notice shall be given to all par-
ties of any action taken pursuant to 
this provision. 

(c) The Presiding Officer, to expedite 
decision or to prevent undue hardship 
on any party, may waive any rule in 
subparts A through G of this part when 
neither party is prejudiced thereby. 
Reasonable notice shall be given to all 
parties of any action taken pursuant to 
this provision. 

(d) Notwithstanding any provision of 
this part, the Commission may in any 
proceeding commenced pursuant to 
section 6(c) of the Act require a re-
spondent to show cause why an order 
should not be entered against the re-
spondent and may specify a day and 
place for the hearing not less than 
three days after service upon the re-
spondent of the Commission’s com-
plaint and notice of hearing in such 
proceeding. 

(Secs. 2(a), 6(b) and 8a, 42 Stat. 1001, as 
amended, 49 Stat. 1498, 1499, as amended 88 
Stat.; 49 Stat. 1500, as amended, 88 Stat. 1392; 
88 Stat. 1389, 1391; 7 U.S.C. 4a, 9 and 12a) 

[41 FR 2511, Jan. 16, 1976, as amended at 44 
FR 61327, Oct. 25, 1979; 59 FR 5701, Feb. 8, 
1994] 

§ 10.4 Business address; hours. 
The Office of Proceedings is located 

at Three Lafayette Centre, 1155 21st 
Street NW., Washington, DC 20581. 
Faxes must be sent to (202) 418–5532, 
and emails must be sent to 
PROClfilings@cftc.gov. The office is 
open from 8:15 a.m. to 4:45 p.m., East-
ern Time, Monday through Friday, ex-
cept on federal holidays. 

[78 FR 12934, Feb. 26, 2013] 

§ 10.5 Computation of time. 
In computing any period of time pre-

scribed by these rules or allowed by the 
Commission or the Presiding Officer, 
the day of the act, event, or default 
from which the designated period of 
time begins to run shall not be in-
cluded. The last day of the period so 
computed is to be included unless it is 
a Saturday, a Sunday, or a legal holi-
day; in which event the period runs 
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until the end of the next day which is 
not a Saturday, a Sunday or a legal 
holiday. Intermediate Saturdays, Sun-
days, and legal holidays shall be ex-
cluded from the computation only 
when the period of time prescribed or 
allowed is less than seven days. 

§ 10.6 Changes in time permitted for 
filing. 

Except as otherwise provided by law 
or by these rules, for good cause shown 
the Commission or the Presiding Offi-
cer before whom a matter is then pend-
ing, on their own motion or the motion 
of a party, at any time may extend or 
shorten the time limit prescribed by 
the rules for filing any document. In 
any instance in which a time limit is 
not prescribed for an action to be 
taken in a proceeding, the Commission 
or the Presiding Officer may set a time 
limit for that action. 

§ 10.7 Date of entry of orders. 
In computing any period of time in-

volving the date of the entry of an 
order the date of entry shall be the 
date the order is served by the Pro-
ceedings Clerk. 

[41 FR 2511, Jan. 16, 1976, as amended at 60 
FR 54801, Oct. 26, 1995] 

§ 10.8 Presiding officers. 
Unless otherwise determined by the 

Commission, all proceedings within the 
scope of this part shall be assigned to 
an Administrative Law Judge for hear-
ing. If the Commission determines that 
a proceeding within the scope of this 
part shall be conducted before a Pre-
siding Officer who is not an Adminis-
trative Law Judge, all provisions of 
this part or of part 3 of this chapter 
that refer to and grant authority to or 
impose obligations upon an Adminis-
trative Law Judge shall be read as re-
ferring to and granting authority to 
and imposing obligations upon the des-
ignated Presiding Officer. 

(a) Functions and responsibilities of Ad-
ministrative Law Judge. The Administra-
tive Law Judge shall be responsible for 
the fair and orderly conduct of the pro-
ceeding and shall have the authority 
to: 

(1) Administer oaths and affirma-
tions; 

(2) Issue subpoenas; 

(3) Rule on offers of proof; 
(4) Receive relevant evidence; 
(5) Examine witnesses; 
(6) Regulate the course of the hear-

ing; 
(7) Hold prehearing conferences; 
(8) Consider and rule upon all mo-

tions; 
(9) Make decisions in accordance 

with § 10.84 of these rules; 
(10) Certify interlocutory matters to 

the Commission for its determination 
in accordance with § 10.101 of these 
rules; 

(11) Take such action as is just or ap-
propriate, if a party or agent of a party 
fails to comply with an order issued by 
the Administrative Law Judge; 

(12) Take any other action required 
to give effect to these Rules of Prac-
tice, including but not limited to re-
questing the parties to file briefs and 
statements of position with respect to 
any issue in the proceeding. 

(b) Disqualification of Administrative 
Law Judge—(1) At his own request. An 
Administrative Law Judge may with-
draw from any proceeding when he con-
siders himself to be disqualified. In 
such event he immediately shall notify 
the Commission and each of the parties 
of his withdrawal and of his reason for 
such action. 

(2) Upon the request of a party. Any 
party or person who has been granted 
leave to be heard pursuant to these 
rules may request an Administrative 
Law Judge to disqualify himself on the 
grounds of personal bias, conflict or 
similar bases. Interlocutory review of 
an adverse ruling by the Administra-
tive Law Judge may be sought without 
certification of the matter by the Ad-
ministrative Law Judge, in accordance 
with the procedures set forth in § 10.101. 

[41 FR 2511, Jan. 16, 1976, as amended at 78 
FR 12934, Feb. 26, 2013] 

§ 10.9 Separation of functions. 
(a) An Administrative Law Judge 

will not be responsible to or subject to 
the supervision or direction of any offi-
cer, employee, or agent of the Commis-
sion engaged in the performance of in-
vestigative or prosecutorial functions 
for the Commission. 

(b) No officer, employee or agent of 
the Commission who is engaged in the 
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performance of investigative or pros-
ecuting functions in connection with 
any proceeding shall, in that pro-
ceeding or any factually related pro-
ceeding, participate or advise in the de-
cision of the Administrative Law Judge 
or the Commission except as witness or 
counsel in the proceeding, without the 
express written consent of the respond-
ents in the proceeding. This provision 
shall not apply to the members of the 
Commission. 

[41 FR 2511, Jan. 16, 1976, as amended at 63 
FR 55791, Oct. 19, 1998] 

§ 10.10 Ex parte communications. 
(a) Definitions. For purposes of this 

section: 
(1) Commission decisional employee 

means employees of the Commission 
who are or may reasonably be expected 
to be involved in the decisionmaking 
process in any proceeding, including, 
but not limited to: 

(i) Members of the personal staffs of 
the Commissioners; 

(ii) Members of the staffs of the Ad-
ministrative Law Judges; 

(iii) The Deputy General Counsel for 
Opinions and Review and staff of the 
Office of General Counsel. 

(iv) Members of the staff of the Office 
of Proceedings; and 

(v) Other Commission employees who 
may be assigned to hear or to partici-
pate in the decision of a particular 
matter; 

(2) Ex parte communication means an 
oral or written communication not on 
the public record with respect to which 
reasonable prior notice to all parties is 
not given, but does not include re-
quests for status reports on any matter 
or proceeding covered by this part; 

(3) Interested person includes parties 
and other persons who might be ad-
versely affected or aggrieved by the 
outcome of a proceeding; their officers, 
agents, employees, associates, affili-
ates, attorneys, accountants or other 
representatives; and any other person 
having a direct or indirect pecuniary or 
other interest in the outcome of a pro-
ceeding; 

(4) Party includes a person or agency 
named or admitted as a party, or prop-
erly seeking and entitled as of right to 
be admitted as a party, to a pro-
ceeding, and a person or agency per-

mitted limited participation or to 
state views in a proceeding by the 
Commission. 

(b) Prohibitions against ex parte com-
munications. (1) No interested person 
outside the Commission shall make or 
knowingly cause to be made to any 
Commissioner, Administrative Law 
Judge or Commission decisional em-
ployee an ex parte communication rel-
evant to the merits of a proceeding. 

(2) No Commissioner, Administrative 
Law Judge or Commission decisional 
employee shall make or knowingly 
cause to be made to any interested per-
son outside the Commission an ex 
parte communication relevant to the 
merits of a proceeding. 

(c) Procedures for handling ex parte 
communications. A Commissioner, Ad-
ministrative Law Judge or Commission 
decisional employee who receives, or 
who makes or knowingly causes to be 
made, an ex parte communication pro-
hibited by paragraph (b) of this section 
shall: 

(1) Place on the public record of the 
proceeding: 

(i) All such written communications; 
(ii) Memoranda stating the substance 

of all such oral communications; and 
(iii) All written responses, and 

memoranda stating the substance of all 
oral responses, to the materials de-
scribed in paragraphs (c) (1)(i) and 
(1)(ii) of this section; and 

(2) Promptly give written notice of 
such communication and responses 
thereto to all parties to the pro-
ceedings to which the communication 
or responses relate. 

(d) Sanctions. (1) Upon receipt of an 
ex parte communication knowingly 
made or knowingly caused to be made 
by a party in violation of the prohibi-
tion contained in paragraph (b)(1) of 
this section, the Commission, Adminis-
trative Law Judge or other Commis-
sion employee presiding at the hearing 
may, to the extent consistent with the 
interests of justice and the policy of 
the Act, require the party to show 
cause why his claim or interest in the 
proceeding should not be dismissed, de-
nied, disregarded, or otherwise ad-
versely affected on account of such vio-
lation. 

(2) Any attorney or accountant who 
knowingly makes or knowingly causes 
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to be made, or who knowingly solicits 
or knowingly causes the solicitation of, 
an ex parte communication which vio-
lates the prohibitions contained in 
paragraph (b) of this section may, on 
that basis alone, be deemed to have en-
gaged in unprofessional conduct of the 
type proscribed by 17 CFR 14.8(c). 

(3) Any Commissioner, Administra-
tive Law Judge or Commission 
decisional employee who knowingly 
makes or knowingly cause to be made, 
or who knowingly solicits or know-
ingly causes the solicitation of, an ex 
parte communication which violates 
the prohibitions contained in para-
graph (b) of this section may, on that 
basis alone, be deemed to have engaged 
in conduct of the type proscribed by 17 
CFR 140.735–3(b)(3). 

(e) Applicability of prohibitions and 
sanctions against ex parte communica-
tions. (1) The prohibitions of this sec-
tion against ex parte communications 
shall apply: 

(i) To any person who has actual 
knowledge that a proceeding has been 
or will be commenced by order of the 
Commission; and 

(ii) To all persons after public notice 
has been given that a proceeding has 
been or will be commenced by order of 
the Commission. 

(2) The prohibitions of this section 
shall remain in effect until a final 
order has been entered in the pro-
ceeding which is no longer subject to 
review or reconsideration by the Com-
mission or to review by any court. 

(3) Nothing in this section shall con-
stitute authority to withhold informa-
tion from Congress. 

(Sec. 4, Pub. L. 94–409, 90 Stat. 1246, 1247 (5 
U.S.C. 551(14), 556(d) and 557(d)); sec. 
101(a)(11), Pub. L. 93–463, 88 Stat. 1391 (7 
U.S.C. 4a(j) (Supp. V, 1975)) 

[42 FR 13700, Mar. 11, 1977, as amended at 60 
FR 54801, Oct. 26, 1995] 

§ 10.11 Appearance in adjudicatory 
proceedings. 

(a) Appearance—(1) By non-attorneys. 
An individual may appear pro se (in his 
own behalf), a member of a partnership 
may represent the partnership, a bona 
fide officer of a corporation, trust or 
association may represent the corpora-
tion, trust or association, an officer or 
employee of a State Commission or of 

a department or political subdivision 
of a State may represent the State 
Commission or the department or po-
litical subdivision of the State in any 
proceeding. 

(2) By attorneys. An attorney-at-law 
who is admitted to practice before the 
highest Court in any State or territory, 
or of the District of Columbia, who has 
not been suspended or disbarred from 
appearance and practice before the 
Commission in accordance with the 
provisions of part 14 of this title, may 
represent parties in proceedings before 
the Commission. 

(b) Debarment of counsel or representa-
tive by administrative law judge during 
the course of a proceeding. (1) Whenever, 
while a proceeding is pending before 
him, the Administrative Law Judge 
finds that a person acting as counsel or 
representative for any party to the pro-
ceeding is guilty of contemptuous con-
duct, the Administrative Law Judge 
may order that such person be pre-
cluded from further acting as counsel 
or representative in such proceeding. 
An immediate appeal to the Commis-
sion may be sought from any such 
order, pursuant to the terms of § 10.101, 
but the proceeding shall not be delayed 
or suspended pending disposition of the 
appeal: Provided, That the Administra-
tive Law Judge may suspend the pro-
ceedings for a reasonable time for the 
purpose of enabling the party to obtain 
other counsel or representative. 

(2) Whenever the Administrative Law 
Judge has issued an order precluding a 
person from further acting as counsel 
for representative in the proceeding, 
the Administrative Law Judge within a 
reasonable time thereafter, shall sub-
mit to the Commission a report of the 
facts and circumstances surrounding 
the issuance of the order and shall rec-
ommend what action the Commission 
should take respecting the appearance 
of such person as counsel or represent-
ative in other proceedings before the 
Commission. 

§ 10.12 Service and filing of docu-
ments; form and execution. 

(a) Service by a party or other partici-
pant in a proceeding. (1) When one party 
serves another with documents under 
these rules, a copy must be served on 
all other parties as well as filed with 
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the Proceedings Clerk. Similarly, when 
a person files a document with the Of-
fice of Proceedings, the person must 
serve a copy of the document on all 
other parties. 

(2) How service is made. Service shall 
be made by: 

(i) Personal service; 
(ii) First-class or a more expeditious 

form of United States mail or an over-
night or similar commercial delivery 
service; 

(iii) Facsimile (‘‘fax’’); or 
(iv) Electronic mail (‘‘email’’). 
(v) Service shall be complete at the 

time of personal service; upon deposit 
in the mail or with a similar commer-
cial package delivery service of a prop-
erly addressed document for which all 
postage or delivery service fees have 
been paid; or upon transmission by fax 
or email. Where a party effects service 
by mail or similar package delivery 
service (but not by fax or email), the 
time within which the party being 
served may respond shall be extended 
by five (5) days. Service by fax or email 
shall be permitted at the discretion of 
the Presiding Officer, with the parties’ 
consent. Signed documents that are 
served by email must be in PDF or 
other non-alterable form. 

(3) Service by email or fax shall be 
permitted at the discretion of the Pre-
siding Officer, with the parties’ con-
sent. The consent of a party must 
specify the email address or fax num-
ber to be used. Signed documents that 
are served by email must be in PDF or 
other non-alterable form. 

(4) Service will be complete at the 
time of personal service; upon deposit 
in the mail or with an overnight or 
similar commercial delivery service of 
a properly addressed document for 
which all postage or delivery service 
fees have been paid; or upon trans-
mission by fax or email. Service by 
email or by fax will not be effective if 
the party making service learns that 
the attempted service did not reach the 
person to be served. 

(5) Where service is effected by mail 
or a commercial delivery service (but 
not by fax or email), the time within 
which the person being served may re-
spond shall be extended by five (5) 
days. 

(6) Statement of service. A statement 
of service shall be made by filing with 
the Proceedings Clerk, simultaneously 
with the filing of the document, a 
statement signed by the party making 
service or by his attorney or represent-
ative that: 

(i) Confirms that service has been 
made, 

(ii) Identifies each person served, 
(iii) Sets forth the date of service, 

and 
(iv) Recites the manner of service. 
(b) Service of decisions and orders. A 

copy of all rulings, opinions and orders 
shall be served by the Proceedings 
Clerk on each of the parties. 

(c) Designation of person to receive 
service. The first page of the first docu-
ment filed in a proceeding by a party 
or participant must include the name 
and contact information of a person 
authorized to receive service on the 
party or participant’s behalf. Contact 
information must include a post office 
address and daytime telephone number, 
and should also include the person’s fax 
or email. Thereafter service of docu-
ments shall be made upon the person 
authorized unless service on the party 
himself is ordered by the Administra-
tive Law Judge or the Commission, or 
unless no person authorized to receive 
service can be found, or unless the per-
son authorized to receive service is 
changed by the party upon due notice 
to all other parties. 

(d) Filing of documents with the Pro-
ceedings Clerk. (1) All documents which 
are required to be served upon a party 
shall be filed concurrently with the 
Proceedings Clerk. A document shall 
be filed by delivering it in person or by 
first-class mail or a more expeditious 
form of United States mail or by over-
night or similar commercial delivery 
service to Proceedings Clerk, Office of 
Proceedings, Three Lafayette Centre, 
1155 21st Street NW., Washington, DC 
20581; or faxing the document to (202) 
418–5532; or emailing it to 
PROClFilings@cftc.gov in accordance 
with the conditions set forth in para-
graph (a)(2) of this section. 

(2) To be timely filed under this part, 
a document must be delivered in per-
son; mailed by first-class or a more ex-
peditious form of United States mail or 
by an overnight or similar commercial 
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delivery service; or faxed or emailed to 
the Proceedings Clerk within the time 
prescribed for filing. 

(e) Formalities of filing. (1) An original 
of all documents shall be filed with the 
Proceedings Clerk. If a party files a 
document with the Proceedings Clerk 
by fax or email, they should not also 
send paper copies. 

(2) First page. The first page of all 
documents filed with the Proceedings 
Clerk must include the Commission’s 
name, the docket number, the title of 
proceeding, the subject of the docu-
ment, and the name of the person on 
whose behalf the document is being 
filed. In subsequent filings, the case 
title may be abbreviated by listing the 
name of the first respondent, followed 
by ‘‘et al.’’ In the complaint, the title 
of the action shall include the names of 
all the respondents, but in documents 
subsequently filed it is sufficient to 
state the name of the first respondent 
named in the complaint with an appro-
priate indication of other parties. 

(3) Format. Documents must be leg-
ible and printed on normal white paper 
of eight and one half by eleven inches. 
The typeface, margins, and spacing of 
all documents presented for filing must 
meet the following requirements: all 
text must be 12-point type or larger, 
except for text in footnotes which may 
be 10-point type; all documents must 
have at least one-inch margins on all 
sides; all text must be double-spaced, 
except for headings, text in footnotes, 
or block quotations, which may be sin-
gle-spaced. Emailed documents must 
be in PDF or other non-alterable form. 

(4) Signatures. (i) The original of all 
documents must be signed by the per-
son filing the same or by his duly au-
thorized agent or attorney. 

(ii) Effect. The signature on any docu-
ment of any person acting either for 
himself or as attorney or agent for an-
other constitutes certification by him 
that: 

(A) He has read the document and 
knows the contents thereof; 

(B) If executed in any representative 
capacity, it was done with full power 
and authority to do so; 

(C) To the best of his knowledge, in-
formation, and belief, every statement 
contained in the document is true and 
not misleading; and 

(D) The document is not being inter-
posed for delay. 

(5) Length and form of briefs. All briefs 
of more than fifteen pages shall include 
an index and a table of cases and other 
authorities cited. No brief shall exceed 
50 pages in length without prior per-
mission of the Presiding Officer or the 
Commission. 

(f) Official docket. The Proceedings 
Clerk will maintain the official docket 
for each proceeding. The official docket 
is available for public inspection in the 
Commission’s Office of Proceedings. 

[41 FR 2511, Jan. 16, 1976, as amended at 41 
FR 28260, July 9, 1976; 60 FR 54802, Oct. 26, 
1995; 63 FR 55791, Oct. 19, 1998; 73 FR 63360, 
Oct. 24, 2008; 78 FR 12935, Feb. 26, 2013] 

Subpart B—Institution of Adjudica- 
tory Proceedings; Pleadings; 
Motions 

§ 10.21 Commencement of the pro-
ceeding. 

An adjudicatory proceeding is com-
menced when a complaint and notice of 
hearing is filed with the Office of Pro-
ceedings. 

[63 FR 55791, Oct. 19, 1998; 63 FR 68829, Dec. 
14, 1998] 

§ 10.22 Complaint and notice of hear-
ing. 

(a) Content. The complaint and notice 
of hearing shall include: 

(1) The legal authority and jurisdic-
tion under which the hearing is held; 

(2) The matters of fact and law to be 
considered and determined. 
The complaint shall set forth the mat-
ters of fact alleged therein in such 
manner as will permit a specific re-
sponse to each allegation. The notice 
shall notify the respondent of his right 
to a hearing and shall specify the time 
required by § 10.23 of these rules for the 
filing of an answer and the consequence 
of failure to file an answer. 

(b) Service. The Proceedings Clerk 
shall give appropriate notice to each 
respondent by serving them with a 
copy of the complaint and notice of 
hearing. Service may be made in per-
son, by confirmed telegraphic notice, 
or by registered mail or certified mail, 
addressed to the last known business or 
residence address of the person to be 
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served or the address of his duly au-
thorized agent for service. If a respond-
ent is not found at his last known busi-
ness or residence address and no for-
warding address is available, additional 
service may be made, at the discretion 
of the Commission, as follows: 

(1) By publishing a notice of the fil-
ing of the proceeding and a summary of 
the complaint, approved by the Com-
mission or the Administrative Law 
Judge, once a week for three consecu-
tive weeks in one or more newspapers 
having a general circulation where the 
respondent’s last known business or 
residence address was located and, if 
ascertainable, where the respondent is 
believed to reside or be doing business 
currently; and 

(2) By continuously displaying the 
complaint on the Commission’s Inter-
net web site during the period referred 
to in paragraph (b)(1) of this section. 

[41 FR 2511, Jan. 16, 1976, as amended at 60 
FR 54802, Oct. 26, 1995; 63 FR 55791, Oct. 19, 
1998] 

§ 10.23 Answer. 
(a) When required. Following service 

of a complaint and notice of hearing as 
set forth in § 10.22 of these rules, unless 
otherwise specified in the notice of 
hearing, each respondent shall file an 
answer with the Proceedings Clerk 
within 20 days. 

(b) Content of answer. The answer 
shall include: 

(1) A statement that the respondent 
admits, denies, or does not have and is 
unable to obtain sufficient information 
to admit or deny each allegation; a 
statement of a lack of information 
shall have the effect of a denial; any al-
legation not expressly denied shall be 
deemed to be admitted; 

(2) A statement of the facts sup-
porting each affirmative defense. 

(c) Effect of failure to file answer. A 
party who fails to file an answer within 
20 days shall be in default and, pursu-
ant to procedures set forth in § 10.93 of 
these rules, the proceeding may be de-
termined against him by the Adminis-
trative Law Judge upon his consider-
ation of the complaint, the allegations 
of which shall then be deemed to be 
true. 

(d) Admission of all allegations of fact. 
If a respondent’s answer admits the 

truth of all the material allegations of 
fact contained in the complaint, it 
shall constitute a waiver of hearing on 
those allegations. However, the Admin-
istrative Law Judge may conduct a 
hearing, if so requested, by any of the 
parties. Following waiver, the parties 
may submit proposed findings and con-
clusions and briefs, as provided in 
§ 10.82 and may appeal any initial deci-
sion to the Commission as provided in 
§ 10.102 of these rules. 

(e) Motion for more definite statement. 
Where a reasonable showing is made by 
a respondent that he cannot frame a 
responsive answer based on the allega-
tions in the complaint, he may move 
for a more definite statement of the 
charges against him before filing an 
answer. A motion for a more definite 
statement shall be filed within ten 
days after service of the complaint and 
shall specify the defects complained of 
and the particular allegation as to 
which a more definite statement is 
sought. 

[41 FR 2511, Jan. 16, 1976, as amended at 60 
FR 54802, Oct. 26, 1995] 

§ 10.24 Amendments and supplemental 
pleadings. 

(a) Complaint and notice of hearing. 
The Commission may, at any time, 
amend the complaint and notice of 
hearing in any proceeding. If the Com-
mission so amends the complaint and 
notice of hearing, the Administrative 
Law Judge shall adjust the scheduling 
of the proceeding to the extent nec-
essary to avoid any prejudice to any of 
the parties to the proceeding. Upon 
motion to the Administrative Law 
Judge and with notice to all other par-
ties and the Commission, the Division 
of Enforcement may amend a com-
plaint to correct typographical and 
clerical errors or to make other tech-
nical, non-substantive revisions within 
the scope of the original complaint. 

(b) Other pleadings. Except for the 
complaint and notice of hearing, a 
party may amend any pleading once as 
a matter of course at any time before a 
responsive pleading is served or, if the 
pleading is one to which no responsive 
pleading is permitted, he may amend it 
within 20 days after it is served. Other-
wise a party may amend a pleading 
only by leave of the Administrative 
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Law Judge, which shall be freely given 
when justice so requires. 

(c) Response to amended pleadings. 
Any party may file a response to any 
amendment to any pleading, including 
the complaint, within ten days after 
the date of service upon him of the 
amendment or within the time pro-
vided to respond to the original plead-
ing, whichever is later. 

(d) Pleadings to conform to the evi-
dence. When issues not raised by the 
pleadings but reasonably within the 
scope of a proceeding initiated by the 
complaint are tried with the express or 
implied consent of the parties, they 
shall be treated in all respects as if 
they had been raised in the pleadings. 

[41 FR 2511, Jan. 16, 1976, as amended at 63 
FR 55791, Oct. 19, 1998] 

§ 10.25 Form of pleadings. 
All averments of claim and defense 

shall be made in consecutively num-
bered paragraphs. The contents of each 
paragraph shall be limited as far as 
practicable to a single set of cir-
cumstances. 

§ 10.26 Motions and other papers. 
(a) Presentation. An application for a 

form of relief not otherwise specifically 
provided for in these rules shall be 
made by motion, filed with the Pro-
ceedings Clerk, which shall be in writ-
ing unless made on the record during a 
hearing. The motion shall state: (1) 
The relief sought; (2) the basis for re-
lief; and (3) the authority relied upon. 
If a motion is supported by briefs, affi-
davits or other papers, they shall be 
served and filed with the motion. All 
motions and applications, unless other-
wise provided in these rules, shall be 
directed to the Administrative Law 
Judge prior to the filing of an initial 
decision in a proceeding, and to the 
Commission after the initial decision 
has been filed. 

(b) Answers to motions. Any party may 
serve and file a written response to a 
motion within ten days after service of 
the motion upon him or within such 
longer or shorter period as established 
by these rules or as the Administrative 
Law Judge or the Commission may di-
rect. The absence of a response to a 
motion may be considered by the Ad-
ministrative Law Judge or the Com-

mission in deciding whether to grant 
the requested relief. 

(c) Motions for procedural orders. Mo-
tions for procedural orders, including 
motions for extension of time, may be 
acted on at any time, without awaiting 
a response thereto. Any party ad-
versely affected by such order may re-
quest reconsideration, vacation or 
modification of the order. 

(d) Dilatory motions. Repetitive or nu-
merous motions dealing with the same 
subject matter shall not be permitted. 

(e) Review by the Commission. 
Interloctory review by the Commission 
of a ruling on a motion by an Adminis-
trative Law Judge may be sought in 
accordance with the procedures and 
under the circumstances set forth in 
§ 10.101 of these rules. 

[41 FR 2511, Jan. 16, 1976, as amended at 60 
FR 54802, Oct. 26, 1995; 63 FR 55791, Oct. 19, 
1998] 

Subpart C—Parties and Limited 
Participation 

§ 10.31 Parties. 
The parties to an adjudicatory pro-

ceeding shall include the Division of 
Enforcement, each respondent named 
in the complaint and each person per-
mitted to intervene pursuant to § 10.33 
of these rules. A respondent shall cease 
to be a party or purposes of a pending 
proceeding when (a) a default order is 
entered against him pursuant to § 10.93; 
or (b) the Commission accepts an offer 
of settlement pursuant to § 10.108 of 
these rules. 

§ 10.32 Substitution of parties. 
Upon motion and for good cause 

shown the Administrative Law Judge 
may order a substitution of parties. 

§ 10.33 Intervention as a party. 
(a) Petition for Leave to Intervene. Any 

person whose interests may be affected 
substantially by the matters to be con-
sidered in a proceeding may petition 
the Administrative Law Judge for 
leave to intervene as a party in the 
proceeding any time after the institu-
tion of a proceeding and before such 
proceeding has been submitted for final 
consideration. Petitions for leave to in-
tervene shall be in writing and shall 
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set forth with specificity the nature of 
the petitioner’s interest in the pro-
ceeding and the manner in which his 
interests may be affected substan-
tially. The Administrative Law Judge 
may direct a petitioner requesting 
intervention to submit himself for ex-
amination as to his interest in the pro-
ceeding. 

(b) Response to petition. A petition for 
leave to intervene shall be served by 
the petitioner upon all parties to the 
proceeding, who may support or oppose 
the petition in a document filed within 
ten days after service of the petition 
upon them or within such other period 
as the Administrative Law Judge may 
direct in a particular case. 

(c) Leave to intervene—when granted. 
No person shall be admitted as a party 
to a proceeding by intervention unless 
the Administrative Law Judge is satis-
fied that (1) a substantial interest of 
the person seeking to intervene may be 
adversely affected by the matter to be 
considered in the proceeding; (2) that 
his intervention will not materially 
prejudice the rights of any party, 
through delay or otherwise; (3) that his 
participation as a party will otherwise 
be consistent with the public interest; 
and (4) that leave to be heard pursuant 
to § 10.34 would be inadequate for the 
protection of his interests. The burden 
shall be upon the petitioner to satisfy 
the Administrative Law Judge on these 
issues. 

(d) Rights of intervenor. A person who 
has been granted leave to intervene 
shall from that time forward have all 
the rights and responsibilities of a 
party to the proceeding. 

§ 10.34 Limited participation. 

(a) Petitions for leave to be heard. Any 
person may, in the discretion of the 
Administrative Law Judge, be given 
leave to be heard in any proceeding as 
to any matter affecting his interests. 
Petitions for leave to be heard shall be 
in writing, shall set forth (1) the nature 
and extent of the applicant’s interest 
in the proceeding; (2) the issues on 
which he wishes to participate; and (3) 
in what manner he wishes to partici-
pate. The Administrative Law Judge 
may direct any person requesting leave 
to be heard to submit himself to exam-

ination as to his interest in the pro-
ceeding. 

(b) Rights of a participant. Leave to be 
heard pursuant to § 10.34(a) may include 
such rights of a party as the Adminis-
trative Law Judge may deem appro-
priate, except that oral argument be-
fore the Commission may be permitted 
only by the Commission. 

§ 10.35 Permission to state views. 
Any person may, in the discretion of 

the Administrative Law Judge be per-
mitted to file a memorandum or make 
an oral statement of his views, and the 
Administrative Law Judge may, in his 
discretion, accept for the record writ-
ten communications received from any 
person. 

§ 10.36 Commission review of rulings. 
Interlocutory review by the Commis-

sion of a ruling as to matters within 
the scope of § 10.33, § 10.34 or § 10.35 may 
be sought in accordance with the pro-
cedures set forth in § 10.101 of these 
rules without certification by the Ad-
ministrative Law Judge. 

Subpart D—Prehearing Proce-
dures; Prehearing Con-
ferences; Discovery; Deposi-
tions 

§ 10.41 Prehearing conferences; proce-
dural matters. 

In any proceeding the Administrative 
Law Judge may direct that one or 
more conferences be held for the pur-
pose of: 

(a) Clarifying issues; 
(b) Examining the possibility of ob-

taining stipulations, admissions of fact 
and of authenticity or contents of doc-
uments; 

(c) Determining matters of which of-
ficial notice may be taken; 

(d) Discussing amendments to plead-
ings; 

(e) Limiting the number of witnesses; 
(f) Considering objections to the in-

troduction of documentary evidence 
and the testimony of witnesses identi-
fied in prehearing materials filed or 
otherwise furnished by the parties pur-
suant to § 10.42; 

(g) Discussing adoption of shortened 
procedures pursuant to § 10.92; 
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(h) Promoting a fair and expeditious 
hearing. 

At or following the conclusion of a pre-
hearing conference, the Administrative 
Law Judge shall serve a prehearing 
memorandum containing agreements 
reached and any procedural determina-
tions made by him, unless the con-
ference shall have been recorded and 
transcribed in written form and a copy 
of the transcript has been made avail-
able to each party. 

[41 FR 2511, Jan. 16, 1976, as amended at 63 
FR 55791, Oct. 19, 1998] 

§ 10.42 Discovery. 

(a) Prehearing materials—(1) In gen-
eral. Unless otherwise ordered by an 
Administrative Law Judge, the parties 
to a proceeding shall furnish to all 
other parties to the proceeding on or 
before a date set by the Administrative 
Law Judge in the form of a prehearing 
memorandum or otherwise: 

(i) An outline of its case or defense; 
(ii) The legal theories upon which it 

will rely; 
(iii) The identity, and the city and 

state of residence, of each witness, 
other than an expert witness, who is 
expected to testify on its behalf, along 
with a brief summary of the matters to 
be covered by the witness’s expected 
testimony; 

(iv) A list of documents which it in-
tends to introduce at the hearing, 
along with copies of any such docu-
ments which the other parties do not 
already have in their possession and to 
which they do not have reasonably 
ready access. 

(2) Expert witnesses. Unless otherwise 
ordered by the Administrative Law 
Judge, in addition to the information 
described in paragraph (a)(1) of this 
section, any party who intends to call 
an expert witness shall also furnish to 
all other parties to the proceeding on 
or before a date set by the Administra-
tive Law Judge: 

(i) A statement identifying the wit-
ness and setting forth his or her quali-
fications; 

(ii) A list of any publications au-
thored by the witness within the pre-
ceding ten years; 

(iii) A list of all cases in which the 
witness has testified as an expert, at 

trial or in deposition, within the pre-
ceding four years; 

(iv) A complete statement of all opin-
ions to be expressed by the witness and 
the basis or reasons for those opinions; 
and 

(v) A list of any documents, data or 
other written information which were 
considered by the witness in forming 
his or her opinions, along with copies 
of any such documents, data or infor-
mation which the other parties do not 
already have in their possession and to 
which they do not have reasonably 
ready access. 

(3) The foregoing procedures shall not 
be deemed applicable to rebuttal evi-
dence submitted by any party at the 
hearing. 

(4) In any action where a party fails 
to comply with the requirements of 
this paragraph (a), the Administrative 
Law Judge may make such orders in 
regard to the failure as are just, taking 
into account all of the relevant facts 
and circumstances of the failure to 
comply. 

(b) Investigatory materials—(1) In gen-
eral. Unless otherwise ordered by the 
Commission or the Administrative Law 
Judge, the Division of Enforcement 
shall make available for inspection and 
copying by the respondents, prior to 
the scheduled hearing date, any of the 
following documents that were ob-
tained by the Division prior to the in-
stitution of proceedings in connection 
with the investigation that led to the 
complaint and notice of hearing: 

(i) All documents that were produced 
pursuant to subpoenas issued by the 
Division or otherwise obtained from 
persons not employed by the Commis-
sion, together with each subpoena or 
written request, or relevant portion 
thereof, that resulted in the furnishing 
of such documents to the Division; and 

(ii) All transcripts of investigative 
testimony and all exhibits to those 
transcripts. 

(2) Documents that may be withheld. 
The Division of Enforcement may with-
hold any document that would disclose: 

(i) The identity of a confidential 
source; 

(ii) Confidential investigatory tech-
niques or procedures; 

(iii) Separately the market positions, 
business transactions, trade secrets or 
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names of customers of any persons 
other than the respondents, unless such 
information is relevant to the resolu-
tion of the proceeding; 

(iv) Information relating to, or ob-
tained with regard to, another matter 
of continuing investigatory interest to 
the Commission or another domestic or 
foreign governmental entity, unless 
such information is relevant to the res-
olution of the proceeding; or 

(v) Information obtained from a do-
mestic or foreign governmental entity 
or from a foreign futures authority 
that either is not relevant to the reso-
lution of the proceeding or was pro-
vided on condition that the informa-
tion not be disclosed or that it only be 
disclosed by the Commission or a rep-
resentative of the Commission as evi-
dence in an enforcement or other pro-
ceeding. 

(3) Nothing in paragraphs (b)(1) and 
(b)(2) of this section shall limit the 
ability of the Division of Enforcement 
to withhold documents or other infor-
mation on the grounds of privilege, the 
work product doctrine or other protec-
tion from disclosure under applicable 
law. When the investigation by the Di-
vision of Enforcement that led to the 
pending proceeding encompasses trans-
actions, conduct or persons other than 
those involved in the proceeding, the 
requirements of (b)(1) of this section 
shall apply only to the particular 
transaction, conduct and persons in-
volved in the proceeding. 

(4) Index of withheld documents. When 
documents are made available for in-
spection and copying pursuant to para-
graph (b)(1) of this section, the Divi-
sion of Enforcement shall furnish the 
respondents with an index of all docu-
ments that are withheld pursuant to 
paragraphs (b)(2) or (b)(3) of this sec-
tion, except for any documents that 
are being withheld because they dis-
close information obtained from a do-
mestic or foreign governmental entity 
or from a foreign futures authority on 
condition that the information not be 
disclosed or that it only be disclosed by 
the Commission or a representative of 
the Commission as evidence in an en-
forcement or other proceeding, in 
which case the Division shall inform 
the other parties of the fact that such 
documents are being withheld at the 

time it furnishes its index under this 
paragraph, but no further disclosures 
regarding those documents shall be re-
quired. This index shall describe the 
nature of the withheld documents in a 
manner that, to the extent practicable 
without revealing any information 
that itself is privileged or protected 
from disclosure by law or these rules, 
will enable the other parties to assess 
the applicability of the privilege or 
protection claimed. 

(5) Arrangements for inspection and 
copying. Upon request by the respond-
ents, all documents subject to inspec-
tion and copying pursuant to this para-
graph (b) shall be made available to the 
respondents at the Commission office 
nearest the location where the respond-
ents or their counsel live or work. Oth-
erwise, the documents shall be made 
available at the Commission office 
where they are ordinarily maintained 
or at any other location agreed upon 
by the parties in writing. Upon pay-
ment of the appropriate fees set forth 
in appendix B to part 145 of this chap-
ter, any respondent may obtain a pho-
tocopy of any document made avail-
able for inspection. Without the prior 
written consent of the Division of En-
forcement, no respondent shall have 
the right to take custody of any docu-
ments that are made available for in-
spection and copying, or to remove 
them from Commission premises. 

(6) Failure to make documents avail-
able. In the event that the Division of 
Enforcement fails to make available 
documents subject to inspection and 
copying pursuant to this paragraph (b), 
no rehearing or reconsideration of a 
matter already heard or decided shall 
be required, unless the respondent dem-
onstrates prejudice caused by the fail-
ure to make the documents available. 

(7) Requests for confidential treatment; 
protective orders. If a person has re-
quested confidential treatment of in-
formation submitted by him or her, ei-
ther pursuant to rules adopted by the 
Commission under the Freedom of In-
formation Act (part 145 of this chapter) 
or under the Commission’s Rules Re-
lating to Investigations (part 11 of this 
chapter), the Division of Enforcement 
shall notify him or her, if possible, that 
the information is to be disclosed to 
parties to the proceeding and he or she 
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may apply to the Administrative Law 
Judge for an order protecting the infor-
mation from disclosure, consideration 
of which shall be governed by 
§ 10.68(c)(2). 

(c) Witness statements—(1) In general. 
Each party to an adjudicatory pro-
ceeding shall make available to the 
other parties any statement of any per-
son whom the party calls, or expects to 
call, as a witness that relates to the 
anticipated testimony of the witness 
and is in the party’s possession. Such 
statements shall include the following: 

(i) Transcripts of investigative, depo-
sition, trial or similar testimony given 
by the witness, 

(ii) Written statements signed by the 
witness, and 

(iii) Substantially verbatim notes of 
interviews with the witness, and all ex-
hibits to such transcripts, statements 
and notes. For purposes of this para-
graph (c), ‘‘substantially verbatim 
notes’’ means notes that fairly record 
the exact words of the witness, subject 
to minor, inconsequential deviations. 
Such statements shall include memo-
randa and other writings authored by 
the witness that contain information 
relating to his anticipated testimony. 
The Division of Enforcement shall 
produce witness statements pursuant 
to this paragraph prior to the sched-
uled hearing date, at a time to be des-
ignated by the Administrative Law 
Judge. Respondents shall produce wit-
ness statements pursuant to this para-
graph at the close of the Division’s 
case in chief during the hearing. If nec-
essary, the Administrative Law Judge 
shall, upon request, grant the Division 
a continuance of the hearing in order 
to review and analyze any witness 
statements produced by the respond-
ents. 

(2) Nothing in paragraph (c)(1) of this 
section shall limit the ability of a 
party to withhold documents or other 
information on the grounds of privi-
lege, the work product doctrine or 
other protection from disclosure under 
applicable law. 

(3) Index of withheld documents. When 
a party makes witness statements 
available pursuant to paragraph (c)(1) 
of this section, he or she shall furnish 
each of the other parties with an index 
of all documents that the party is 

withholding on the grounds of privilege 
or work product. This index shall de-
scribe the nature of the withheld docu-
ments in a manner that, to the extent 
practicable without revealing informa-
tion that itself is privileged or pro-
tected from disclosure by law or these 
rules, will enable the other parties to 
assess the applicability of the privilege 
or protection claimed. 

(4) Failure to produce witness state-
ments. In the event that a party fails to 
make available witness statements 
subject to production pursuant to this 
section, no rehearing or reconsider-
ation of a matter already heard or de-
cided shall be required, unless another 
party demonstrates prejudice caused 
by the failure to make the witness 
statements available. 

(d) Modification of production require-
ments. The Administrative Law Judge 
shall modify any of the requirements of 
paragraphs (a) through (c) of this sec-
tion that any party can show is unduly 
burdensome or is otherwise inappro-
priate under all the circumstances. 

(e) Admissions—(1) Request for admis-
sions. Any party may serve upon any 
other party, with a copy to the Pro-
ceedings Clerk, a written request for 
admission of the truth of any facts rel-
evant to the pending proceeding set 
forth in the request. Each matter of 
which an admission is requested shall 
be separately set forth. Unless prior 
written approval is obtained from the 
Administrative Law Judge, the number 
of requests shall not exceed 50 in num-
ber including all discrete parts and 
subparts. 

(2) Response. A matter shall be con-
sidered to be admitted unless, within 15 
days after service of the request, or 
within such other time as the Adminis-
trative Law Judge may allow, the 
party upon whom the request is di-
rected serves upon the requesting party 
a sworn written answer or objection to 
the matter. If objection is made, the 
reasons therefor shall be stated. The 
response shall specifically deny the 
matter or set forth in detail the rea-
sons why the answering party cannot 
truthfully admit or deny the matter. A 
denial shall fairly meet the substance 
of the requested admission and when 
good faith requires that a party qualify 
his answer and deny only a part of the 
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matter, he shall specify so much of it 
as is true and qualify or deny the re-
mainder. An answering party may not 
give a lack of information or knowl-
edge as a reason for failure to admit or 
deny unless he states that he has made 
reasonable inquiry and that the infor-
mation known or reasonably available 
to him is insufficient to enable him to 
admit or deny. A party who considers 
that a matter of which an admission 
has been requested presents a genuine 
issue for trial may not, on that ground 
alone, object to the request; he may 
deny the matter or set forth reasons 
why he cannot admit or deny it. 

(3) Determining sufficiency of answers 
or objections. The party who has re-
quested the admissions may move to 
determine the sufficiency of the an-
swers or objections. Unless the object-
ing party sustains his burden of show-
ing that the objection is justified, the 
Administrative Law Judge shall order 
that an answer be served. If the Admin-
istrative Law Judge determines that 
an answer does not comply with the re-
quirements of this rule, he may order 
either that the matter is admitted or 
that an amended answer be served. 

(4) Effect of admission. Any matter ad-
mitted under this rule is conclusively 
established and may be used at a hear-
ing as against the party who made the 
admission. However, the Administra-
tive Law Judge may permit withdrawal 
or amendment when the presentation 
on the merits of the proceeding will be 
served thereby and the party who ob-
tains the admission fails to satisfy the 
Administrative Law Judge that with-
drawal or amendment will prejudice 
him in maintaining his action or de-
fense on the merits. 

(f) Objections to authenticity or admis-
sibility of documents—(1) Identification of 
documents. The Administrative Law 
Judge, acting on his or her own initia-
tive or upon motion by any party, may 
direct each party to serve upon the 
other parties, with a copy to the Pro-
ceedings Clerk, a list identifying the 
documents that it intends to introduce 
at the hearing and requesting the other 
parties to file and serve a response dis-
closing any objection, together with 
the factual or legal grounds therefor, 
to the authenticity or admissibility of 
each document identified on the list. A 

copy of each document identified on 
the list shall be served with the re-
quest, unless the party being served al-
ready has the document in his posses-
sion or has reasonably ready access to 
it. 

(2) Objections to authenticity or admis-
sibility. Within 20 days after service or 
at such other time as may be des-
ignated by the Administrative Law 
Judge, each party upon whom the list 
described in paragraph (f)(1) of this sec-
tion was served shall file a response 
disclosing any objection, together with 
the factual or legal grounds therefor, 
to the authenticity or admissibility of 
each document identified on the list. 
Except for relevance, waste of time or 
needless presentation of cumulative 
evidence, all objections not raised may 
be deemed waived. 

(3) Rulings on objections. In his or her 
discretion, the Administrative Law 
Judge may treat as a motion in limine 
any list served by a party pursuant to 
paragraph (f)(1) of this section, where 
any other party has filed a response ob-
jecting to the authenticity or the ad-
missibility on any item listed. In that 
event, after affording the parties an op-
portunity to file briefs containing ar-
guments on the motion to the degree 
necessary for a decision, the ALJ may 
rule on any objection to the authen-
ticity or admissibility of any document 
identified on the list in advance of 
trial, to the extent appropriate. 

[41 FR 2511, Jan. 16, 1976, as amended at 60 
FR 54802, Oct. 26, 1995; 63 FR 55792, Oct. 19, 
1998; 63 FR 68829, Dec. 14, 1998] 

§ 10.43 Stipulations. 
The parties may by stipulation in 

writing at any stage of the proceeding, 
or orally made at hearing, agree upon 
any pertinent facts in the proceeding. 
It is desirable that the facts be thus 
agreed upon so far as and whenever 
practicable. Stipulations may be re-
ceived in evidence at a hearing and 
when received in evidence shall be 
binding on the parties thereto. 

§ 10.44 Depositions and interrog-
atories. 

(a) When permitted. If it appears that: 
(1) A prospective witness will be un-

able to attend or testify at a hearing 
on the basis of age, illness, infirmity, 
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imprisonment or on the basis that he is 
or will be outside of the United States 
at the time of the hearing (unless it ap-
pears that the absence of the witness 
was procured by the party seeking to 
take the deposition), 

(2) His testimony is material, 
(3) It is necessary to take his deposi-

tion in the interest of Justice, the Ad-
ministrative Law Judge may by order 
direct that his deposition be taken ei-
ther orally or in the form of written in-
terrogatories, and may issue a sub-
poena to compel the attendance of the 
witness for deposition. 

(b) Application for deposition. Any 
party desiring to take the deposition of 
a witness shall make application in 
writing to the Administrative Law 
Judge for an order to take deposition. 
In addition to the showing required in 
§ 10.44(a), the application shall include: 

(1) The name and post office address 
of the witness; 

(2) The specific matters concerning 
which the witness is expected to testify 
and their relevance; 

(3) The reasons why the deposition 
should be taken, supported by affida-
vits and a physician’s certificate, 
where appropriate; 

(4) The time when, the place where, 
and the name and address of the person 
before whom the deposition is to be 
taken; 

(5) A specification of the documents 
and materials which the deponent is re-
quested to produce; 

(6) Application for any subpoenas. 
(c) Service and reply. A copy of the ap-

plication to take deposition shall be 
served upon every other party to the 
proceeding and upon the person sought 
to be deposed. Any party or the depo-
nent may serve and file an opposition 
to the application within seven days 
after the application is filed. 

(d) Time when, place where, and officer 
before whom deposition is taken—(1) 
Where the deposition is taken. Unless 
otherwise ordered or agreed to by stip-
ulation, depositions shall be taken in 
the city or municipality where the de-
ponent is located. 

(2) Officer before whom taken. (i) With-
in the United States or a territory of 
the United States, depositions shall be 
taken before an officer authorized to 
administer oaths by the laws of the 

United States or of the place where the 
examination is held. 

(ii) Within a foreign country, deposi-
tions may be taken before an officer or 
person designated by the Administra-
tive Law Judge or agreed upon by the 
parties by a stipulation in writing to 
be filed with the Proceedings Clerk. 

(e) Procedures for taking oral deposi-
tions. (1) Oral examination and 
crossexamination of witnesses shall be 
conducted in a manner similar to that 
permitted at a formal hearing. All 
questions and testimony shall be re-
corded verbatim, except to the extent 
that all parties present or represented 
may agree that a matter shall be off 
the record. 

(2) All objections made at the time of 
the examination to the qualifications 
of the officer taking the deposition, or 
to the manner of taking it, or to the 
evidence presented, or to the conduct 
of any party, or any other objection to 
the proceeding shall be noted by the of-
ficer upon the deposition, and shall 
subsequently be determined by the Ad-
ministrative Law Judge. Evidence ob-
jected to shall be taken subject to the 
objections. However, the parties may 
stipulate that, except as to objections 
to the form of questions, all objections 
to the matters testified to in a deposi-
tion are preserved for the hearing, 
whether or not raised at the time of 
deposition. 

(3) During the taking of a deposition 
a party or deponent may request and 
obtain an adjournment to permit an 
application to be made to the Adminis-
trative Law Judge for an order sus-
pending the deposition on grounds of 
bad faith in the conduct of the exam-
ination, annoyance, embarrassment, 
oppression of a deponent or party, or 
improper questions. An attorney who 
requests and obtains an adjournment 
for this purpose but fails, without good 
cause, promptly to apply for relief to 
the Administrative Law Judge may be 
found guilty of contemptuous conduct 
in accordance with § 10.11(b) of these 
rules. 

(f) Procedures for use of interrogatories. 
(1) If depositions are to be taken and 
submitted on written interrogatories, 
the interrogatories shall be filed in 
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triplicate with the application for dep-
osition and served on the parties. With-
in ten days after service, any party 
may file, in triplicate, with the Pro-
ceedings Clerk, his objections, if any, 
to such interrogatories and may file 
such cross-interrogatories as he desires 
to submit. Other parties shall have ten 
days to file their objections to cross-in-
terrogatories. Objections shall be set-
tled by the Administrative Law Judge. 

(2) When a deposition is taken upon 
written interrogatories and cross-inter-
rogatories, no party shall be present or 
represented and no person other than 
the witness, a stenographic reporter, 
and the officer shall be present. The of-
ficer shall propound the interrogatories 
and cross-interrogatories to the wit-
ness, and the interrogatories and re-
sponses thereto shall be transcribed 
and reduced to writing. 

(g) Use of depositions at hearing. (1) 
Any part or all of a deposition, to the 
extent admissible under rules of evi-
dence applied as though the witness 
were then present and testifying at the 
hearing, may be used against any party 
who had reasonable notice of the tak-
ing of the deposition, if the Adminis-
trative Law Judge finds that: 

(i) The witness is dead; 
(ii) The witness is unable to attend or 

testify because of age, illness, infir-
mity, or imprisonment; 

(iii) The witness is out of the United 
States at the time of the hearing, un-
less it appears that the absence of the 
witness was procured by the party of-
fering the deposition. 

(2) If only part of a deposition is of-
fered in evidence by a party, an adverse 
party may require him to introduce 
any other part which ought in fairness 
to be considered with the part intro-
duced, and any party may introduce 
any other parts. 

(3) Objection may be made at a hear-
ing to receiving in evidence any deposi-
tion or part thereof for any reason 
which would require the exclusion of 
the evidence if the witness were then 
present and testifying. 

[41 FR 2511, Jan. 16, 1976, as amended at 60 
FR 54802, Oct. 26, 1995] 

Subpart E—Hearings 
§ 10.61 Time and place of hearing. 

(a) Notice. All parties shall be notified 
of the time and place of hearing, which 
shall be fixed with due regard for the 
public interest and the convenience 
and necessity of the parties and their 
representatives. 

(b) Requests for change. A request for 
postponement of a hearing or for a 
change in the place assigned for hear-
ing will be granted by the Administra-
tive Law Judge only for good cause 
shown. 

§ 10.62 Appearances. 
(a) Who may appear. The parties may 

appear in person, by counsel or by 
other representatives of their choosing, 
subject to the provisions of § 10.11 of 
these rules and part 14 of this chapter, 
dealing with appearance and practice 
before the Commission. 

(b) Effect of failure to appear. (1) If any 
party to the proceeding, after filing an 
answer fails to appear at the hearing or 
any part thereof, he shall to that ex-
tent be deemed to have waived the 
right to an oral hearing in the pro-
ceeding. In the event that a party ap-
pears at the hearing and no party ap-
pears for the opposing side, the party 
who is present may present his evi-
dence, in whole or in part, in the form 
of affidavits or by oral testimony, be-
fore the Administrative Law Judge. 

(2) A failure to appear at a hearing 
shall not constitute a waiver of a par-
ty’s right to propose findings of fact 
based on the record in the proceeding, 
to propose conclusions of law or to sub-
mit briefs, in the manner provided in 
§ 10.82, if the non-appearing party sub-
mits prior to the scheduled hearing or 
within three days thereafter, a notice 
of appearance indicating his intent to 
continue to participate in the pro-
ceeding. Otherwise, his failure to ap-
pear will constitute a default, and a de-
fault order may be sought in accord-
ance with procedures set forth in § 10.93 
of these rules. 

§ 10.63 Consolidation; separate hear-
ings. 

(a) Consolidation. Two or more pro-
ceedings involving a common question 
of law or fact may be joined for hearing 
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of any or all the matters in issue or 
may be consolidated by order of the 
Administrative Law Judge. The Ad-
ministrative Law Judge may make 
such rulings concerning the conduct of 
such proceedings as may tend to avoid 
unnecessary costs or delay. 

(b) Separate Hearings. The Adminis-
trative Law Judge, for the convenience 
of the parties, to avoid prejudice, or to 
expedite final resolution of the issues, 
may order a separate hearing of any 
claim or issue, or grant a separate 
hearing to any respondent. 

§ 10.64 Public hearings. 
All hearings shall be public, except 

that upon application of a respondent 
or affected witness the Administrative 
Law Judge may direct that specific 
documents or testimony be received 
and retained non-publicly in order to 
prevent unwarranted disclosure of 
trade secrets or sensitive commercial 
or financial information or an unwar-
ranted invasion of personal privacy. 

§ 10.65 Record of hearing. 
(a) Reporting and transcription. Hear-

ings for the purpose of taking evidence 
shall be recorded and transcribed in 
written form under the supervision of 
the Administrative Law Judge by a re-
porter employed by the Commission for 
that purpose. The original transcript 
shall be a part of the record and shall 
be the sole official transcript. Copies of 
transcripts, except those portions 
granted non-public treatment, shall be 
available from the reporter at rates not 
to exceed the maximum rates fixed by 
the contract between the Commission 
and the reporter. 

(b) Corrections. Any party may sub-
mit a timely request to the Adminis-
trative Law Judge to correct the tran-
script. Corrections may be submitted 
to the Administrative Law Judge by 
stipulation of the parties, or by motion 
by any party, and upon notice to all 
parties to the proceeding, the Adminis-
trative Law Judge may specify correc-
tions of the transcript. A copy of such 
specification shall be furnished to all 
parties and made a part of the record. 
Corrections shall be made by the offi-
cial reporter, who shall furnish sub-
stitute pages of the transcript, under 
the usual certificate of the reporter, 

for insertion in the official record. The 
original uncorrected pages shall be re-
tained in the files of the Proceedings 
Clerk. 

[41 FR 2511, Jan. 16, 1976, as amended at 60 
FR 54802, Oct. 26, 1995] 

§ 10.66 Conduct of the hearing. 
(a) Expedition. Hearings shall proceed 

expeditiously and insofar as prac-
ticable hearings shall be held at one 
place and shall continue, without sus-
pension, until concluded. 

(b) Rights of parties. Every party shall 
be entitled to due notice of hearings, 
the right to be represented by counsel, 
and the right to cross-examine wit-
nesses, present oral and documentary 
evidence, submit rebuttal evidence, 
raise objections, make arguments and 
move for appropriate relief. Nothing in 
this paragraph limits the authority of 
the Commission or the Administrative 
Law Judge to exercise authority under 
other provisions of the Commission’s 
rules, to enforce the requirement that 
evidence presented be relevant to the 
proceeding or to limit cross-examina-
tion to the subject matter of the direct 
examination and matters affecting the 
credibility of the witness. 

(c) Examination of witnesses. All wit-
nesses at a hearing for the purpose of 
taking evidence shall testify under 
oath or affirmation, which shall be ad-
ministered by the Administrative Law 
Judge. A witness may be cross-exam-
ined by each adverse party and, in the 
discretion of the Administrative Law 
Judge, may be cross-examined, without 
regard to the scope of direct examina-
tion, as to any matter which is rel-
evant to the issues in the proceeding. 

(d) Expert witnesses. The Administra-
tive Law Judge, at his discretion, may 
order that direct testimony of expert 
witnesses be made by verified written 
statement rather than presented orally 
at the hearing. Any expert witness 
whose testimony is presented in this 
manner shall be available for oral 
cross-examination, and may be exam-
ined orally upon re-direct following 
cross-examination. 

(e) Exhibits. The original of each ex-
hibit introduced in evidence or marked 
for identification shall be filed and re-
tained in the docket of the proceeding, 
unless the Administrative Law Judge 
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permits the substitution of copies for 
the original documents. A copy of each 
exhibit introduced by a party or 
marked for identification at his re-
quest shall be supplied by him to the 
Administrative Law Judge and to each 
other party to the proceeding. 

[41 FR 2511, Jan. 16, 1976, as amended at 63 
FR 55793, Oct. 19, 1998; 63 FR 68829, Dec. 14, 
1998] 

§ 10.67 Evidence. 

(a) Admissibility. Relevant, material 
and reliable evidence shall be admit-
ted. Irrelevant, immaterial, unreliable 
and unduly repetitious evidence shall 
be excluded. 

(b) Official notice. (1) Official notice 
may be taken of 

(i) Any material fact which might be 
judicially noticed by a district court of 
the United States; or 

(ii) Any matter in the public official 
records of the Commission. 

(2) If official notice is requested or 
taken of a material fact, any party, 
upon timely request, shall be afforded 
an opportunity to establish the con-
trary. 

(c) Objections. A party shall timely 
and briefly state the grounds relied 
upon for any objection made to the in-
troduction of evidence. If a party has 
had no opportunity to object to a rul-
ing at the time it is made, he shall not 
thereafter be prejudiced by the absence 
of an objection. 

(d) Exceptions. Formal exception to 
an adverse ruling is not required. It 
shall be sufficient that a party, at the 
time the ruling is sought or entered, 
makes known to the Administrative 
Law Judge the action he wishes the 
Administrative Law Judge to take or 
his objection to the action being taken 
and his grounds therefor. 

(e) Excluded evidence. When an objec-
tion to a question propounded to a wit-
ness is sustained, the examining attor-
ney may make a specific offer of what 
he expects to prove by the answer of 
the witness, or the Administrative Law 
Judge may, in his discretion, receive 
the evidence in full. Rejected exhibits, 
adequately marked for identification, 
shall be retained in the record so as to 
be available for consideration by any 
reviewing authority. 

(f) Affidavits. Affidavits may be ad-
mitted by the Administrative Law 
Judge only if the evidence is otherwise 
admissible and the parties agree that 
affidavits may be used. 

(g) Official government records. An of-
ficial government record or any entry 
therein, when admissible for any pur-
pose, may be evidenced by an official 
publication thereof or by a copy at-
tested by the officer having legal cus-
tody of the record or by his deputy, ac-
companied by a certificate that such 
officer has custody. If the office in 
which the record is kept is within the 
United States the certificate may be 
made by a judge of a court of record in 
the district or political subdivision in 
which the record is kept, authenticated 
by the seal of his office. If the office in 
which the record is kept is in a foreign 
state or country, the certificate may 
be made by any officer in the Foreign 
Service of the United States stationed 
in the foreign state or country in 
which the record is kept and authenti-
cated by the seal of his office. A writ-
ten statement signed by an officer hav-
ing custody of an official record or by 
his deputy, that after diligent search, 
no record or entry dealing with a spe-
cific matter is found to exist, accom-
panied by a certificate as provided 
above, is admissible as evidence that 
the records of his office contain no 
such record or entry. 

(h) Entries in the regular course of busi-
ness. Any writing or record, whether in 
the form of an entry in a book or oth-
erwise, made as a memorandum or 
record of any act, transaction, occur-
rence, or event, will be admissible as 
evidence thereof if it shall appear that 
it was made in the regular course of 
business by a person who had a duty to 
report or record it. 

§ 10.68 Subpoenas. 

(a) Application for and issuance of sub-
poenas—(1) Application for and issuance 
of subpoena ad testificandum. Any party 
may apply to the Administrative Law 
Judge for the issuance of a subpoena 
requiring a person to appear and tes-
tify (subpoena ad testificandum) at the 
hearing. All requests for the issuance 
of a subpoena ad testificandum shall be 
submitted in duplicate and in writing 
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and shall be served upon all other par-
ties to the proceeding, unless the re-
quest is made on the record at the 
hearing or the requesting party can 
demonstrate why, in the interest of 
fairness or justice, the requirement of 
a written submission or service on one 
or more of the other parties is not ap-
propriate. A subpoena ad testificandum 
shall be issued upon a showing by the 
requesting party of the general rel-
evance of the testimony being sought 
and the tender of an original and two 
copies of the subpoena being requested, 
except in those situations described in 
paragraph (b) of this section, where ad-
ditional requirements are set forth. 

(2) Application for subpoena duces 
tecum. An application for a subpoena 
requiring a person to produce specified 
documentary or tangible evidence (sub-
poena duces tecum) at any designated 
time or place may be made by any 
party to the Administrative Law 
Judge. All requests for the issuance of 
a subpoena duces tecum shall be sub-
mitted in duplicate and in writing and 
shall be served upon all other parties 
to the proceeding, unless the request is 
made on the record at the hearing or 
the requesting party can demonstrate 
why, in the interest of fairness or jus-
tice, the requirement of a written sub-
mission or service on one or more of 
the other parties is not appropriate. 
Except in those situations described in 
paragraph (b) of this section, where ad-
ditional requirements are set forth, 
each application for the issuance of a 
subpoena duces tecum shall contain a 
statement or showing of general rel-
evance and reasonable scope of the evi-
dence being sought and be accompanied 
by an original and two copies of the 
subpoena being requested, which shall 
describe the documentary or tangible 
evidence to be subpoenaed with as 
much particularity as is feasible. 

(3) Standards for issuance of subpoena 
duces tecum. The Administrative Law 
Judge considering any application for a 
subpoena duces tecum shall issue the 
subpoena requested if he is satisfied 
the application complies with this sec-
tion and the request is not unreason-
able, oppressive, excessive in scope or 
unduly burdensome. No attempt shall 
be made to determine the admissibility 
of evidence in passing upon an applica-

tion for a subpoena duces tecum and no 
detailed or burdensome showing shall 
be required as a condition to the 
issuance of any subpoena. 

(4) Denial of application. In the event 
the Administrative Law Judge deter-
mines that a requested subpoena or 
any of its terms are unreasonable, op-
pressive, excessive in scope, or unduly 
burdensome, he may refuse to issue the 
subpoena, or may issue it only upon 
such conditions as he determines fair-
ness requires. 

(b) Special requirements relating to ap-
plication for and issuance of subpoenas 
for commission records and for the ap-
pearance of commission employees or em-
ployees of other agencies—(1) Form. An 
application for the issuance of sub-
poena shall be made in the form of a 
written motion served upon all other 
parties, if the subpoena would require 

(i) The production of documents, pa-
pers, books, physical exhibits, or other 
material in the records of the Commis-
sion; 

(ii) The appearance of a Commis-
sioner or an official or employee of the 
Commission; 

(iii) The appearance of a Commis-
sioner or an official or employee of any 
other state or federal agency in his of-
ficial capacity. 

(2) Content. The motion shall specifi-
cally describe the material to be pro-
duced, the information to be disclosed, 
or the testimony to be elicited from 
the witness, and shall show 

(i) The relevance of the material, in-
formation, or testimony to the matters 
at issue in the proceeding; 

(ii) The reasonableness of the scope 
of the proposed subpoena; and 

(iii) That such material, information, 
or testimony is not available from 
other sources. 

(3) Rulings. The motion shall be de-
cided by the Administrative Law Judge 
and shall provide such terms or condi-
tions for the production of the mate-
rial, the disclosure of the information 
or the appearance of the witness as 
may appear necessary and appropriate 
for the protection of the public inter-
est. 

(4) Commission review of rulings. Inter-
locutory review by the Commission of 
a ruling made under this section may 
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be sought in accordance with the pro-
cedures set forth in § 10.101 without cer-
tification by the Administrative Law 
Judge. 

(c) Motions to quash subpoenas; protec-
tive orders—(1) Application. Within 10 
days after a subpoena has been served 
or at any time prior to the return date 
thereof, a motion to quash or modify 
the subpoena or for a protective order 
limiting the use or disclosure of any in-
formation, documents or testimony 
covered by the subpoena may be filed 
with the Administrative Law Judge 
who issued it. At the same time, a copy 
of the motion shall be served on the 
party who requested the subpoena and 
all other parties to the proceeding. The 
motion shall include a brief statement 
setting forth the basis for the re-
quested relief. If the Administrative 
Law Judge to whom the motion has 
been directed has not acted upon the 
motion by the return date, the sub-
poena shall be stayed pending his or 
her final action. 

(2) Disposition. After due notice to the 
person upon whose request the sub-
poena was issued, and after oppor-
tunity for response by that person, the 
Administrative Law Judge may (i) 
quash or modify the subpoena, or (ii) 
condition denial of the application to 
quash or modify the subpoena upon 
just and reasonable terms, including, 
in the case of a subpoena duces tecum, 
a requirement that the person in whose 
behalf the subpoena was issued shall 
advance the reasonable cost of pro-
ducing documentary or other tangible 
evidence. The Administrative Law 
Judge may issue a protective order 
sought under paragraph (c)(1) of this 
section or under any other section of 
these rules upon a showing of good 
cause. In considering whether good 
cause exists to issue a protective order, 
the Administrative Law Judge shall 
weigh the harm resulting from disclo-
sure against the benefits of disclosure. 
Good cause shall only be established 
upon a showing that the person seeking 
the protective order will suffer a clear-
ly defined and serious injury if the 
order is not issued, provided, however, 
that any such injury shall be balanced 
against the public’s right of access to 
judicial records. No protective order 
shall be granted that will prevent the 

Division of Enforcement or any re-
spondent from adequate presenting its 
case. 

(d) Attendance and mileage fees. Per-
sons summoned to testify either by 
deposition or at a hearing under re-
quirement of subpoena are entitled to 
the same fees and mileage as are paid 
to witnesses in the courts of the United 
States. Fees and mileage are paid by 
the party at whose instance the per-
sons are called. 

(e) Service of subpoenas—(1) How ef-
fected. Service of a subpoena upon a 
party shall be made in accordance with 
§ 10.12(a) of these rules except that only 
one copy of a subpoena need be served. 
Service of a subpoena upon any other 
person shall be made by delivering a 
copy of the subpoena to him as pro-
vided in paragraphs (e)(2) or (e)(3) of 
this section, as applicable, and by ten-
dering to him or her the fees for one 
day’s attendance and mileage as speci-
fied in paragraph (d) of this section. 
When the subpoena is issued at the in-
stance of the Commission, fees and 
mileage need not be tendered at the 
time of service. 

(2) Service upon a natural person. De-
livery of a copy of a subpoena and ten-
der of the fees to a natural person may 
be effected by 

(i) Handing them to the person; 
(ii) Leaving them at his office with 

the person in charge thereof or, if there 
is no one in charge, by leaving them in 
a conspicuous place therein; 

(iii) Leaving them at his dwelling 
place or usual place of abode with some 
person of suitable age and discretion 
then residing therein; 

(iv) Mailing them by registered or 
certified mail to him at his last known 
address; or 

(v) Any other method whereby actual 
notice is given to him and the fees and 
mileage are timely made available. 

(3) Service upon other persons. When 
the person to be served is not a natural 
person, delivery of a copy of the sub-
poena and tender of the fees and mile-
age may be effected by 

(i) Handing them to a registered 
agent for service, or to any officer, di-
rector, or agent in charge of any office 
of such person; 

VerDate Sep<11>2014 19:00 May 10, 2017 Jkt 241057 PO 00000 Frm 00414 Fmt 8010 Sfmt 8010 Q:\17\17V1.TXT 31lp
ow

el
l o

n 
D

S
K

54
D

X
V

N
1O

F
R

 w
ith

 $
$_

JO
B



405 

Commodity Futures Trading Commission § 10.82 

(ii) Mailing them by registered or 
certified mail to any such representa-
tive at his last known address; or 

(iii) Any other method whereby ac-
tual notice is given to any such rep-
resentative and the fees and mileage 
are timely made available. 

(f) Enforcement of subpoenas. Upon 
failure of any person to comply with a 
subpoena issued at the request of a 
party, that party may petition the 
Commission in its discretion to insti-
tute an action in an appropriate U.S. 
District Court for enforcement of that 
subpoena. When instituting an action 
to enforce a subpoena requested by the 
Division of Enforcement, the Commis-
sion, in its discretion, may delegate to 
the Director of the Division or any 
Commission employee designated by 
the Director and acting under his or 
her direction, or to any other employee 
of the Commission, authority to serve 
as the Commission’s counsel in such 
subpoena enforcement action. 

[41 FR 2511, Jan. 16, 1976, as amended at 60 
FR 54802, Oct. 26, 1995; 63 FR 55794, Oct. 19, 
1998; 63 FR 68829, Dec. 14, 1998; 64 FR 30903, 
June 9, 1999] 

§ 10.69 Reopening hearings. 
Any party may petition the Adminis-

trative Law Judge to reopen a hearing 
to adduce additional evidence at any 
time prior to issuance of the initial de-
cision. The petition shall show that the 
evidence sought to be adduced is rel-
evant and material and that there were 
reasonable grounds for failure to ad-
duce such evidence at the time of the 
original hearing. 

Subpart F—Post Hearing 
Procedures; Initial Decisions 

§ 10.81 Filing the transcript of evi-
dence. 

As soon as practicable after the close 
of the hearing, the reporter shall trans-
mit to the Proceedings Clerk the tran-
script of the testimony and the exhib-
its introduced in evidence at the hear-
ing, except such portions of the tran-
script and exhibits as shall have been 
delivered to the Administrative Law 
Judge. 

[41 FR 2511, Jan. 16, 1976, as amended at 60 
FR 54802, Oct. 26, 1995] 

§ 10.82 Proposed findings and conclu-
sions; briefs. 

In any proceeding involving a hear-
ing or an opportunity for hearing, the 
parties may file written proposed find-
ings of fact and conclusions of law. 
Briefs may be filed in support of pro-
posed findings and conclusions either 
as part of the same document or in a 
separate document. Any proposed find-
ing or conclusion not briefed may be 
regarded as waived. 

(a) Proposed findings and briefs; time 
for filing. Where the parties file pro-
posed findings and briefs, the following 
schedule shall apply, unless otherwise 
determined by the Administrative Law 
Judge: 

(1) Initial submission. Proposed find-
ings, conclusions and an initial brief 
shall be served and filed by the Divi-
sion of Enforcement and intervenors on 
the side of the Division of Enforcement 
within 45 days of the close of the hear-
ing; 

(2) Answering submission. Proposed 
findings, conclusions, and an answering 
brief shall be served and filed by the re-
spondents and intervenors on the side 
of the respondents within 30 days after 
service of the initial findings, conclu-
sions and briefs upon the respondents; 

(3) Reply. A reply brief may be filed 
by the Division of Enforcement and in-
tervenors on the side of the Division of 
Enforcement within 15 days after filing 
of the answering submission; 

(4) Submissions by limited participants. 
Submissions by a person admitted as a 
limited participant pursuant to § 10.34 
of these rules, are permitted under 
such terms as determined by the Ad-
ministrative Law Judge. 

(b) Alternative procedures for submis-
sions. In his discretion the Administra-
tive Law Judge may lengthen or short-
en the periods for the filing of submis-
sions, may direct simultaneous filings, 
may direct that respondents make the 
first filing, or may otherwise modify 
the procedures set forth in paragraph 
(a) of this section for purposes of a par-
ticular proceeding. 

(c) Briefs. (1) The initial brief should 
include: 

(i) A short, clear and concise state-
ment of the case; 

(ii) Specification of the questions to 
be resolved; and 
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(iii) The argument, presenting clear-
ly the points of fact and law relied 
upon in support of the position taken 
on each question. 

(2) The answering brief shall gen-
erally follow the same style as pre-
scribed for the initial brief but may 
omit a statement of the case if the 
party does not dispute the statement of 
the case contained in the initial brief; 

(3) Reply briefs should be limited to 
rebuttal of matters in the prior briefs. 

(d) Content and form of proposed find-
ings and conclusions. (1) The findings of 
fact shall be confined to the material 
issues of fact presented on the record, 
with exact citations to the transcripts 
of record and exhibits in support of 
each proposed finding. 

(2) The proposed findings and conclu-
sions of the party filing initially shall 
be set forth in consecutively numbered 
paragraphs and all counter-statement 
of proposed findings and conclusions 
shall, in addition to any other matter, 
indicate which paragraphs of initial 
proposals are not disputed. 

§ 10.83 Oral arguments. 
In his discretion the Administrative 

Law Judge may hear oral arguments 
by the parties any time before he files 
his initial decision with the Pro-
ceedings Clerk. The argument shall be 
recorded and transcribed in written 
form. 

[41 FR 2511, Jan. 16, 1976, as amended at 60 
FR 54802, Oct. 26, 1995] 

§ 10.84 Initial decision. 
(a) When initial decision is required. 

The Administrative Law Judge shall 
make an initial decision in any pro-
ceeding in which a hearing is required 
to be conducted in conformity with the 
requirements of the Administrative 
Procedure Act, as codified, 5 U.S.C. 557. 
He shall make an initial decision in 
other proceedings in which the Com-
mission directs him to make such a de-
cision. 

(b) Filing of initial decision. After the 
parties have been afforded an oppor-
tunity to file their proposed findings of 
fact, proposed conclusions of law and 
supporting briefs pursuant to § 10.82, 
the Administrative Law Judge shall 
prepare upon the basis of the record in 
the proceeding and shall file with the 

Proceedings Clerk his or her decision, a 
copy of which shall be served by the 
Proceedings Clerk upon each of the 
parties. 

(c) Effect of initial decision. The initial 
decision shall become the decision of 
the Commission 30 days after service 
thereof, except: 

(1) The decision shall not become 
final as to any party who shall have 
filed a notice of appeal pursuant to 
§ 10.102 of these rules; and 

(2) The decision shall not become 
final as to any party to the proceeding 
if, within 30 days after the initial deci-
sion and order, the Commission itself 
shall have placed the case on its own 
docket for review or stayed the effec-
tive date of the decision. 
In the event that the initial decision 
becomes the final decision of the Com-
mission with respect to a party, that 
party shall be duly notified thereof by 
the Proceedings Clerk. The notice shall 
state that the time for filing a notice 
of appeal by the party has expired, that 
the Commission has determined not to 
review the initial decision on its own 
initiative and shall specify the date on 
which a final order in the proceeding 
shall become effective as against that 
party. 

[41 FR 2511, Jan. 16, 1976, as amended at 60 
FR 54802, Oct. 26, 1995; 61 FR 21954, May 13, 
1996; 63 FR 55794, Oct. 19, 1998] 

Subpart G—Disposition Without 
Full Hearing 

§ 10.91 Summary disposition. 
(a) Filing of motions, answers. Any 

party who believes that there is no 
genuine issue of material fact to be de-
termined and that he is entitled to a 
decision as a matter of law may move 
for a summary disposition in his favor 
of all or any part of the proceeding. 
Such motion shall be filed at or before 
the first prehearing conference or at 
such later time as may be allowed by 
the Administrative Law Judge. Any ad-
verse party within 20 days after service 
of the motion, may serve opposing pa-
pers or may countermove for summary 
disposition. 

(b) Supporting papers. A motion for 
summary judgment shall include a 
statement of material facts as to which 
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the moving party contends there is no 
genuine issue, supported by the plead-
ings, and by affidavits, other verified 
statements, including investigative 
transcripts, admissions, stipulations, 
and depositions. The motion may also 
be supported by briefs containing 
points and authorities in support of the 
contention of the party making the 
motion. When a motion is made and 
supported as provided in this section, 
an adverse party may not rest upon the 
mere allegations, but shall serve and 
file in response a statement setting 
forth those material facts as to which 
he contends a genuine issue exists, sup-
ported by affidavits or otherwise. He 
may also submit a brief of points and 
authorities. 

(c) Form of affidavits. Supporting and 
opposing affidavits shall be made upon 
personal knowledge, shall set forth 
such facts as would be admissible in 
evidence, and shall show affirmatively 
that the affiant is competent to testify 
on the matters stated therein. Sworn 
or certified copies of all papers or parts 
thereof referred to in an affidavit shall 
be attached thereto or served there-
with. 

(d) Oral argument. Oral argument 
may be granted at the discretion of the 
Administrative Law Judge. 

(e) Ruling on motion. The Administra-
tive Law Judge shall grant a motion 
for summary disposition if the undis-
puted pleaded facts, affidavits, other 
verified statements, admissions, stipu-
lations, and depositions, and matters of 
official notice show that (1) there is no 
genuine issue as to any material fact, 
(2) there is no necessity that further 
facts be developed in the record, and (3) 
such party is entitled to a decision as 
a matter of law. 

(f) Review of ruling; appeal. An order 
denying a motion for summary disposi-
tion is subject to interlocutory review 
under the provisions of § 10.101 on the 
same terms as a ruling on any other 
motion. An order granting a motion for 
summary disposition is reviewable by 
the Commission in accordance with the 
provisions of § 10.102 relating to appeals 
of initial decisions. 

§ 10.92 Shortened procedure. 
(a) How initiated. With the consent of 

the parties, in lieu of a full oral hear-

ing, the Administrative Law Judge 
may order a shortened procedure as to 
the submission of direct evidence may 
be ordered in a proceeding. An order for 
shortened procedure shall list the 
names and addresses of all persons who 
are parties to the proceeding and shall 
direct compliance with the procedures 
established in this section. The order 
shall be served by the Proceedings 
Clerk upon all parties. 

(b) Filing of statements—(1) Opening 
statement. Within 20 days after receipt 
of notice that the shortened procedure 
will be used, the Division of Enforce-
ment shall serve upon all other parties 
and file with the Proceedings Clerk, in 
triplicate, an opening statement, in 
support of the complaint; 

(2) Answering statement. Within 20 
days after receipt of the opening state-
ment of the Division, each respondent 
may serve upon all other parties and 
file with the Proceedings Clerk, in trip-
licate, in support of his answer, an an-
swering statement. 

(3) Statement in reply. Within ten days 
after receipt of all answering state-
ments, or within ten days after the ex-
piration of the period within which an-
swering statements may be served, the 
Division of Enforcement may serve 
upon all other parties and file with the 
Proceedings Clerk, in triplicate, a 
statement in reply, which shall be con-
fined strictly to replying to the facts 
and arguments set forth in the answer-
ing statements. 

(c) Joint statements. Parties having a 
common interest may serve and file 
joint statements. 

(d) Failure to file statement. Any party 
who, without the express permission of 
the Administrative Law Judge, should 
fail to file a statement within the time 
prescribed by this section after service 
upon him of an order for shortened pro-
cedures shall be in default and shall be 
deemed to have waived any further 
hearing. 

(e) Content of statements. As used in 
this section, the term ‘‘statement’’ in-
cludes 

(1) Statements of fact signed and 
sworn to by persons having knowledge 
of those facts; 

(2) Documents filed as part of the 
proof of the alleged facts (which shall 
be duly authenticated under oath or 
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otherwise in a manner that would 
render them admissible in evidence at 
an oral hearing under the rules in this 
part); and 

(3) Briefs containing argument to 
sustain the contentions of the party 
submitting the statement. 

(f) Verification. The facts asserted in 
any statement filed under shortened 
procedure must be sworn to by persons 
having knowledge thereof and, except 
under unusual circumstances, the per-
sons should be those who would appear 
as witnesses to substantiate the facts 
asserted should a full oral hearing be-
come necessary. 

(g) Hearings—(1) Request for cross-ex-
amination or other hearings. If cross-ex-
amination is desired of any witness 
whose affidavit or other verified state-
ment has been submitted, the name of 
the witness and the subject matter of 
the desired cross-examination shall be 
stated at the end of the answering 
statement or statement in reply as the 
case may be. Oral hearings under other 
circumstances may also be requested 
but will be granted only under excep-
tional circumstances. Any request filed 
under this subparagraph shall include a 
justification of the need for oral hear-
ing. 

(2) Hearings issues limited. The order 
setting the proceeding for oral hearing, 
if hearing is found necessary, will 
specify the matters upon which the 
parties are not in agreement and con-
cerning which oral evidence is to be in-
troduced. Unless material facts are in 
dispute, oral hearing will not be held. 

(h) Subsequent procedure. Post-hear-
ing procedures shall be the same as 
those in proceedings in which the 
shortened procedures have not been fol-
lowed. 

[41 FR 2511, Jan. 16, 1976, as amended at 60 
FR 54802, Oct. 26, 1995; 64 FR 30903, June 9, 
1999] 

§ 10.93 Obtaining default order. 
When a respondent has failed to (a) 

file an answer as provided in § 10.23 of 
these rules or (b) failed to appear or 
file a notice of appearance as provided 
in § 10.62 of these rules or (c) failed to 
file a statement under the shortened 
procedures as provided in § 10.92 of 
these rules, the Division of Enforce-
ment may move the Administrative 

Law Judge to enter findings and con-
clusions and a default order against 
that respondent based upon the mat-
ters set forth in the complaint, which 
shall be deemed to be true for purposes 
of this determination. 

§ 10.94 Setting aside of default. 
In order to prevent injustice and on 

such conditions as may be appropriate, 
(a) the Commission may at any time 
set aside a default order obtained under 
§ 10.93; and (b) the Administrative Law 
Judge may set aside a default order ob-
tained under § 10.93 at any time prior to 
filing of his initial decision in a pro-
ceeding in which there are remaining 
respondents. Any motion to set aside a 
default shall be made within a reason-
able time, and shall state the reasons 
for the failure to file or appear and 
specify the nature of the proposed de-
fense in the proceeding. 

Subpart H—Appeals to the 
Commission; Settlements 

§ 10.101 Interlocutory appeals. 
Interlocutory review by the Commis-

sion of a ruling on a motion by an Ad-
ministrative Law Judge may be sought 
in accordance with the following proce-
dures: 

(a) Scope of review. The Commission 
will not review a ruling of the Adminis-
trative Law Judge prior to the Com-
mission’s consideration of the entire 
proceeding in the absence of extraor-
dinary circumstances. An interlocu-
tory appeal may be permitted, in the 
discretion of the Commission, under 
the following circumstances: 

(1) Appeal from an adverse ruling 
pursuant to § 10.8(b) on a motion to dis-
qualify an Administrative Law Judge; 

(2) Appeal from a ruling pursuant to 
§ 10.11(b) suspending an attorney from 
participation in a particular pro-
ceeding. 

(3) Appeal from a ruling pursuant to 
§§ 10.33 and 10.34 denying intervention 
or limited participation; 

(4) Appeal from a ruling pursuant to 
§ 10.68(b) requiring the appearance of an 
officer or employee of the Commission 
or another government agency or the 
production of Commission records; 

(5) Upon a determination by the Ad-
ministrative Law Judge, certified to 
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the Commission either in writing or on 
the record, that 

(i) A ruling sought to be appealed in-
volves a controlling question of law or 
policy; 

(ii) An immediate appeal may mate-
rially advance the ultimate resolution 
of the issues in the proceeding; and 

(iii) Subsequent reversal of the ruling 
would cause unnecessary delay or ex-
pense to the parties. 

(b) Procedure to obtain interlocutory re-
view—(1) In general. An application for 
interlocutory review may be filed with-
in five days after notice of the Admin-
istrative Law Judge’s ruling on a mat-
ter described in paragraphs (a)(1), 
(a)(2), (a)(3) or (a)(4) of this section, ex-
cept if a request for certification under 
paragraph (a)(5) of this section has 
been filed with the Administrative Law 
Judge within five days after notice of 
the Administrative Law Judge’s ruling 
on the matter. If a request for certifi-
cation has been filed, an Application 
for interlocutory review under para-
graphs (a)(1) through (a)(5) of this sec-
tion may be filed within five days after 
notification of the Administrative Law 
Judge’s ruling on such request. 

(2) An application for review shall: 
(i) Designate the ruling or part there-

of from which appeal is being taken; 
(ii) Present the points of fact and law 

relied upon in support of the position 
taken; and 

(iii) Not exceed 15 pages. 
(3) Any party that opposes the appli-

cation may file a response, not to ex-
ceed 15 pages, within five days after 
service of the application. 

(4) The Commission will determine 
whether to grant a review based upon 
the application for review and the re-
sponse thereto, without oral argument 
or further written presentation, unless 
the Commission shall otherwise direct. 

(c) Proceedings not stayed. The filing 
of an application for review and the 
grant of review shall not stay pro-
ceedings before an Administrative Law 
Judge unless the Administrative Law 
Judge or the Commission shall so 
order. The Commission will not con-
sider a motion for a stay unless the 
motion shall have first been made to 

the Administrative Law Judge and de-
nied. 

[41 FR 2511, Jan. 16, 1976, as amended at 63 
FR 55794, Oct. 19, 1998; 64 FR 30903, June 9, 
1999] 

§ 10.102 Review of initial decisions. 

(a) Notice of appeal—(1) In general. 
Any party to a proceeding may appeal 
to the Commission an initial decision 
or a dismissal or other final disposition 
of the proceeding by the Administra-
tive Law Judge as to any party. The 
appeal shall be initiated by serving and 
filing with the Proceedings Clerk a no-
tice of appeal within 15 days after serv-
ice of the initial decision or other 
order terminating the proceeding; 
where service of the initial decision or 
other order terminating the proceeding 
is effected by mail or commercial car-
rier, the time within which the party 
served may file a notice of appeal shall 
be increased by 3 days. 

(2) Cross appeals. If a timely notice of 
appeal is filed by one party, any other 
party may file a notice of appeal with-
in 15 days after service of the first no-
tice or within 15 days after service of 
the initial decision or other order ter-
minating the proceeding, whichever is 
later. 

(3) Confirmation of filing. The Pro-
ceedings Clerk shall confirm the filing 
of a notice of appeal by mailing a copy 
thereof to each other party. 

(b) Briefs: Time for filing. The appeal 
shall be perfected through the filing of 
an appeal brief. 

(1) Appeal brief. The appeal brief shall 
be filed within 30 days after filing of 
the notice of appeal. 

(2) Answering brief. Within 30 days 
after service of the appeal brief upon 
any other party that party may file an 
answering brief. 

(3) Reply brief. Within 14 days after 
service of an answering brief, the party 
that filed the first brief may file a 
reply brief. 

(4) No further briefs shall be per-
mitted, unless so ordered by the Com-
mission on its own motion. 

(5) Cross appeals. In the event that 
any party files a notice of cross appeal 
pursuant to paragraph (a)(2) of this sec-
tion, the Commission shall, to the ex-
tent practicable, adjust the briefing 
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schedule and any page limitations oth-
erwise applicable under this section so 
as to accommodate consolidated brief-
ing by the parties. 
If the appeal brief is not filed within 
the time specified the opposing party 
may move for dismissal of the appeal. 

(c) Briefs. An original of all briefs 
submitted under this section shall be 
filed with the Proceedings Clerk. 

(d) Briefs: Content and form. (1) The 
appeal brief should include, in the 
order indicated: 

(i) A statement of the issues pre-
sented for review. 

(ii) A statement of the case. The 
statement shall first indicate briefly 
the nature of the case. There shall fol-
low a statement of the facts relevant 
to the issues presented for review, with 
appropriate references to the record. 

(iii) An argument. The argument 
may be preceded by a summary. The 
argument shall contain the conten-
tions of the party to the appeal with 
respect to the issues presented, and the 
reasons therefor, and citations to sup-
porting authorities, statutes and parts 
of the record. 

(iv) A conclusion stating the precise 
relief sought. 

(2) The answering brief generally 
shall follow the same style as pre-
scribed for the appeal brief but may 
omit a statement of the issues or of the 
case if the party does not dispute the 
issues and statement of the case con-
tained in the appeal brief. Any reply 
brief shall be confined to matters 
raised in the answering brief and shall 
be limited to 15 pages in length. 

(3) Any matter not briefed shall be 
deemed waived, and may not be argued 
before the Commission. 

(e) Appendix to briefs—(1) Designation 
of contents of appendix. At the time an 
appellant serves and files its appeal 
brief, it shall also serve and file a des-
ignation of those specific parts of the 
record to which it wishes to direct the 
particular attention of the Commission 
and that it wishes to have included in 
the appendix, including, but not nec-
essarily limited to, particular pages of 
the transcript and portions of exhibits 
filed in the proceeding. The designa-
tion shall be set forth in a document 
wholly separate and apart from the 
brief, shall enumerate those specific 

parts of the record that the appellant 
wishes to have included in the appendix 
and shall not incorporate by reference 
citations to the record contained in its 
brief or in any other document. If an 
appellee deems it necessary to direct 
the particular attention of the Com-
mission to specific parts of the record 
not designated by any appellant, it 
shall serve and file with its answering 
brief a designation of additional por-
tions of the record for inclusion in the 
appendix. Any reply brief filed by the 
appellant may, if necessary, supple-
ment the appellant’s previous designa-
tion. In designating parts of the record 
for inclusion in the appendix, the prin-
cipal parts of the record relied upon 
should be designated, but the parties 
shall have regard to the fact that the 
entire record is always available to the 
Commission for reference and examina-
tions and shall not engage in unneces-
sary designation. The fact that a part 
of the record is not included in an ap-
pendix shall not prevent any party or 
the Commission from relying thereon. 

(2) Preparation of the appendix. Within 
15 days after the last answering brief or 
reply brief of a party was due to be 
filed, the Office of Proceedings shall 
prepare an appendix to the briefs which 
will contain a list of the relevant dock-
et entries filed in the proceedings be-
fore the Administrative Law Judge, the 
initial decision and order of the Ad-
ministrative Law Judge, the pleadings 
filed on behalf of the parties who are 
participating in the appeal and such 
other parts of the record designated by 
the parties to the appeal in accordance 
with the procedures set forth in para-
graph (e)(1) of this section. The Pro-
ceedings Clerk shall cause one copy of 
the appendix to be served on each of 
the parties to the appeal and shall 
cause ten copies of the appendix to be 
placed in the docket of the proceeding 
for the use of the Commission. 

(3) Objections to appendix. Any party 
who believes that an error or omission 
has been made in the preparation of 
the appendix or that the appendix is 
misleading, prejudicial or otherwise in-
adequate may on that basis file a mo-
tion with the Commission to amend or 
supplement the appendix within 30 
days of the date of the mailing of the 
appendix. 
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The Commission has determined that 
once an appeal goes to the Commission, 
it is in a better position than the Chief 
Administrative Law Judge to review 
motions objecting to the appendix or 
seeking to supplement the appendix. 
Consequently, upon the adoption of 
this amendment, the Commission and 
not the Chief Administrative Law 
Judge will consider any objection to 
the appendix pursuant to paragraph 
(e)(3) of this section. As provided by 
the amendment, a motion raising ob-
jections to the appendix must be filed 
within 30 days after the date of the 
mailing of the appendix. 

(f) Effect of failure to file an appeal. 
Timely appeal to the Commission for 
review of an initial decision is manda-
tory as a prerequisite to seeking judi-
cial review of a final decision entered 
pursuant to these Rules of Practice. 

(7 U.S.C. Secs. 4a, 12a; 5 U.S.C. Sec. 10) 

[41 FR 2511, Jan. 16, 1976, as amended at 41 
FR 18071, Apr. 30, 1976; 41 FR 19932, May 14, 
1976; 47 FR 5999, Feb. 10, 1982; 60 FR 54802, 
Oct. 26, 1995; 61 FR 21954, May 13, 1996; 63 FR 
55794, Oct. 19, 1998; 63 FR 68829, Dec. 14, 1998; 
64 FR 30903, June 9, 1999; 78 FR 12935, Feb. 26, 
2013] 

§ 10.103 Oral argument before the 
Commission. 

(a) Request. Any party may file with 
the Proceedings Clerk a request in 
writing for the opportunity to present 
oral argument before the Commission, 
which the Commission may in its dis-
cretion grant or deny. A request for 
oral argument must be made within 
the time provided for filing the initial 
briefs. 

(b) Time allowed. Unless otherwise di-
rected by the Commission, not more 
than one-half hour will be allowed for 
oral argument by any participant. 
Where the same or similar interests are 
represented by more than one partici-
pant, an aggregate of not more than 
one-half hour will be allowed the inter-
ests so represented irrespective of the 
number of participants, the time to be 
divided equally among such partici-
pants or as they may agree among 
themselves. In appropriate cases the 
Commission may, in its discretion, ex-
tend, shorten or reallocate the time 
prescribed herein. 

(c) Reporting and transcription. Oral 
arguments before the Commission shall 
be reported and transcribed in written 
form unless the Commission shall di-
rect otherwise. 

(d) Commissioners not present at oral 
argument. A member of the Commission 
who was not present at the oral argu-
ment may participate in the decision 
of the proceeding. Any Commissioner 
participating in the decision who was 
not present at the argument will re-
view the transcript of argument. 

[41 FR 2511, Jan. 16, 1976, as amended at 60 
FR 54802, Oct. 26, 1995] 

§ 10.104 Scope of review; Commission 
decision. 

(a) Scope of review. The Commission 
will ordinarily consider the whole 
record on review, and base its deter-
mination thereon. However, it may 
limit the issues to those presented in 
the statement of issues in the brief. 

(b) Decision on review. On review, the 
Commission may affirm, reverse, mod-
ify, set aside or remand for further pro-
ceedings, in whole or in part, the ini-
tial decision by the Administrative 
Law Judge and make any findings or 
conclusions which in its judgment are 
proper based on the record in the pro-
ceeding. The Commission’s decision 
shall be contained in its opinion and 
order. In the event the Commission is 
equally divided as to its decision the 
initial decision will be affirmed, with-
out opinion. 

(c) Contents of record. The record of 
the proceeding before the Commission 
for final decision shall include: 

(1) The complaint, notice of hearing, 
answers and any amendments thereto; 

(2) Any application, motion or objec-
tion made during the course of the pro-
ceeding, briefs in support thereof, rul-
ings thereon and exceptions thereto; 

(3) Any admission or stipulations be-
tween the parties, and documents or 
papers filed in connection with pre-
hearing conferences; and the record of 
prehearing conferences, if recorded; 

(4) The transcript of testimony taken 
at the hearing, together with exhibits 
received at the hearing; 

(5) Any statements filed under the 
shortened procedure; 
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(6) Portions of the official public 
records of the Commission specified in 
any of the above; 

(7) Any proposed findings of fact, con-
clusions of law and briefs in support 
thereof, which were filed in connection 
with the hearing; 

(8) Any written communication ac-
cepted by the Administrative Law 
Judge pursuant to §§ 10.34 and 10.35 re-
lating to limited participation; 

(9) The initial decision and the peti-
tion for review; 

(10) Any other documents which ap-
pear on the docket of the proceeding. 

§ 10.105 Review by Commission on its 
own initiative. 

The Commission may on its own ini-
tiative, within 30 days after the initial 
decision has been served on all parties, 
direct review of any initial decision of 
an Administrative Law Judge. The 
Commission shall determine the scope 
of the review and the issues which will 
be considered and make provisions for 
the filing of briefs and oral argument, 
if deemed appropriate by the Commis-
sion. Notice that the Commission has 
directed review on its own initiative 
shall be served on all parties by the 
Proceedings Clerk. 

[41 FR 2511, Jan. 16, 1976, as amended at 60 
FR 54802, Oct. 26, 1995] 

§ 10.106 Reconsideration; stay pending 
judicial review. 

(a) Reconsideration. Within 15 days 
after service of a Commission opinion 
and order any party may file with the 
Commission a petition for reconsider-
ation of the opinion and order, setting 
forth the relief desired and the grounds 
in support thereof. Any petition filed 
under this section must be confined to 
new questions raised by the opinion or 
order and concerning which the peti-
tioner had no opportunity to argue be-
fore the Commission. The filing of a pe-
tition for reconsideration shall not op-
erate to stay the effective date of the 
Commission’s order. 

(b) Stay pending judicial appeal—(1) 
Application for stay. Within 15 days 
after service of a Commission opinion 
and order imposing upon any party any 
of the sanctions listed in §§ 10.1(a) 
through 10.1(e), that party may file an 
application with the Commission re-

questing that the effective date of the 
order be stayed pending judicial re-
view. The application shall state the 
reasons why a stay is warranted and 
the facts relied upon in support of the 
stay. Any averments contained in the 
application must be supported by affi-
davits or other sworn statements or 
verified statements made under pen-
alty of perjury in accordance with the 
provisions of 28 U.S.C. 1746. 

(2) Standards for issuance of stay. The 
Commission may grant an application 
for a stay pending judicial appeal upon 
a showing that: 

(i) The applicant is likely to succeed 
on the merits of his appeal; 

(ii) Denial of the stay would cause ir-
reparable harm to the applicant; and 

(iii) Neither the public interest nor 
the interest of any other party will be 
adversely affected if the stay is grant-
ed. 

(3) Civil monetary penalties and restitu-
tion. Nothwithstanding the require-
ments set forth in paragraph (b)(2) of 
this section, the Commission shall 
grant any application to stay the impo-
sition of a civil monetary penalty or an 
order to pay a specific sum as restitu-
tion if the applicant has filed with the 
Proceedings Clerk a surety bond guar-
anteeing full payment of the penalty or 
restitution plus interest in the event 
that the Commission’s opinion and 
order is sustained or the applicant’s ap-
peal is not perfected or is dismissed for 
any reason and the Commission has de-
termined that neither the public inter-
est nor the interest of any other party 
will be affected by granting the appli-
cation. The required surety bond shall 
be in the form of an undertaking by a 
surety company on the approved list of 
sureties issued by the Treasury Depart-
ment of the United States, and the 
amount of interest shall be calculated 
in accordance with 28 U.S.C. 1961(a) and 
(b), beginning on the date 30 days after 
the Commission’s opinion and order 
was served on the applicant. In the 
event the Commission denies the appli-
cant’s motion for a stay, the Pro-
ceedings Clerk shall return the surety 
bond to the applicant. 

(c) Response. Unless otherwise re-
quested by the Commission, no re-
sponse to a petition for reconsideration 
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pursuant to paragraph (a) of this sec-
tion or an application for a stay pursu-
ant to paragraph (b) of this section 
shall be filed. The Commission shall 
set the time for filing any response at 
the time it asks for a response. the 
Commission shall not grant any such 
petition or application without pro-
viding other parties to the proceeding 
with an opportunity to respond. 

[41 FR 2511, Jan. 16, 1976, as amended at 63 
FR 55795, Oct. 19, 1998; 63 FR 68829, Dec. 14, 
1998; 64 FR 30903, June 9, 1999] 

§ 10.107 Leave to adduce additional 
evidence. 

Any time prior to issuance of the 
final decision the Commission may, 
upon its own motion or upon applica-
tion in writing by any party, after no-
tice to the parties and an opportunity 
for them to be heard, reopen the hear-
ing for the reception of further evi-
dence. The application shall show to 
the satisfaction of the Commission 
that the additional evidence is mate-
rial, and that there were reasonable 
grounds for failure to adduce such evi-
dence at the hearing. The Commission 
may hear the additional evidence or 
may refer the proceeding to the Admin-
istrative Law Judge for the taking of 
the additional evidence. 

§ 10.108 Settlements. 

(a) When offers may be made. Parties 
may at any time during the course of 
the proceeding propose offers of settle-
ment. All offers of settlement shall be 
in writing. 

(b) Content of offer of settlement. Each 
offer of settlement made by a respond-
ent shall: 

(1) Acknowledge service of the Com-
plaint; 

(2) Admit the jurisdiction of the 
Commission with respect to the mat-
ters set forth in the Complaint; 

(3) Include a waiver of: 
(i) A hearing, 
(ii) All post-hearing procedures, 
(iii) Judicial review, and 
(iv) Any objection to the staff’s par-

ticipation in the Commission’s consid-
eration of the offer; 

(4) Stipulate the record basis on 
which an order may be entered, which 
may consist solely of the complaint 

and the findings contained in the offer 
of settlement; and 

(5) Consent to the entry of an order 
reflecting the terms of settlement 
agreed upon, including, where appro-
priate: 

(i) Findings by the Commission that 
the respondent has violated specified 
provisions of the Act, and 

(ii) The imposition of sanctions. 
(c) Submission of offer of settlement. Of-

fers of settlement made by a respond-
ent shall be submitted in writing to the 
Division of Enforcement, which shall 
present them to the Commission with 
the Division’s recommendation. The re-
spondent will be informed if the rec-
ommendation will be unfavorable, in 
which event the offer shall not be pre-
sented to the Commission unless the 
respondent so requests. Any offer of 
settlement not presented to the Com-
mission shall be null and void with re-
spect to any acknowledgement, admis-
sion, waiver, stipulation or consent 
contained in the offer and shall not be 
used in any manner in the proceeding 
by any party thereto. 

(d) Acceptance of offer by the Commis-
sion. The Commission will accept an 
offer of settlement only by issuing its 
opinion and order based on the offer. 
Upon issuance of the opinion and order, 
the proceeding shall be terminated as 
to the respondent involved and so 
noted on the docket by the Proceedings 
Clerk. 

(e) Rejection of offer of settlement; ef-
fect of rejection. When the Commission 
rejects an offer of settlement, the 
party making the offer shall be noti-
fied of the Commission’s action and the 
offer of settlement shall be deemed 
withdrawn. A rejected offer of settle-
ment and any documents relating 
thereto shall not constitute a part of 
the record in the proceeding; and the 
offer will be null and void with respect 
to any acknowledgment, admission, 
waiver, stipulation or consent con-
tained in the offer and shall not be 
used in any manner in the proceeding 
by any party thereto. 

[41 FR 2511, Jan. 16, 1976, as amended at 60 
FR 54802, Oct. 26, 1995] 
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§ 10.109 Delegation of authority to 
Chief of the Opinions Section. 

The Commodity Futures Trading 
Commission hereby delegates, until 
such time as it orders otherwise, the 
following function to the General 
Counsel, to be performed by him or by 
such person or persons under his direc-
tion as he may designate from time to 
time: 

(a) With respect to proceedings con-
ducted pursuant to the Commodity Ex-
change Act, as amended, 7 U.S.C. 1 et 
seq., and subject to the Commission’s 
Rules of Practice as set forth in part 10 
of this chapter, to: 

(1) Consider and decide miscellaneous 
motions for procedural orders that may 
be directed to the Commission pursu-
ant to part 10 of these rules after the 
initial decision or other order disposing 
of the entire proceeding has been filed; 
such motions may be acted upon at 
anytime, without awaiting a response; 

(2) Remand, with or without specific 
instructions, initial decisions or other 
orders disposing of the entire pro-
ceeding to the appropriate officer in 
the following situations: 

(i) Where a default order has been 
made pursuant to § 10.93 of these rules 
and a motion to vacate the default or 
equivalent request has been directed to 
the Commission under § 10.94 without 
the benefit of a prior ruling by the Ad-
ministrative Law Judge; 

(ii) Where, in his judgment, clarifica-
tion or supplementation of the initial 
decision or other order disposing of the 
entire proceeding prior to Commission 
review is appropriate; however, the 
General Counsel or his designee may 
not direct that the record be reopened; 

(iii) Where, in his judgment, a min-
isterial act necessary to the proper 
conduct of the proceeding has not been 
performed; 

(3) Deny applications for interlocu-
tory Commission review of a ruling of 
the Administrative Law Judge in cases 
in which the Administrative Law 
Judge has not certified the ruling to 
the Commission in the manner pre-
scribed by § 10.101(a) of the rules; and 
the ruling does not concern the dis-
qualification of, or a motion to dis-
qualify, an Administrative Law Judge; 
and the ruling does not concern the 
suspension of, or failure to suspend, an 

attorney from participation in a par-
ticular proceeding, or the denial of 
intervention or limited participation; 

(4) Deny any application for inter-
locutory review in a proceeding if it is 
not filed in accordance with § 10.101(b) 
of these rules; 

(5) Dismiss any appeal from an initial 
decision or other disposition of the en-
tire proceeding by an Administrative 
Law Judge, where such appeal is not 
filed and perfected in accordance with 
§ 10.102 of these rules; 

(6) Strike any filing that does not 
meet the requirements of, or is not per-
fected in accordance with, part 10 of 
these rules; 

(7) Stay, for a limited period of time 
not to exceed ten working days, any 
order of the Commission entered in a 
proceeding subject to these rules; 

(b) Notwithstanding the provisions of 
paragraph (a) of this section, in any 
case in which the General Counsel or 
his designee believes it appropriate, he 
may submit the matter to the Commis-
sion for its consideration; 

(c) Within seven (7) days after service 
of a ruling issued pursuant to para-
graph (a) of this section, a party may 
file with the Proceedings Clerk a peti-
tion for Commission reconsideration of 
the ruling. Unless the Commission or-
ders otherwise, the filing of a petition 
for reconsideration shall not operate to 
stay the effective date of such ruling. 

[50 FR 33515, Aug. 20, 1985, as amended at 60 
FR 54802, Oct. 26, 1995; 64 FR 43071, Aug. 9, 
1999] 

Subpart I—Restitution Orders 

SOURCE: 63 FR 55795, Oct. 19, 1998, unless 
otherwise noted. 

§ 10.110 Basis for issuance of restitu-
tion orders. 

(a) Appropriateness of restitution as a 
remedy. In any proceeding in which an 
order requiring restitution may be en-
tered, the Administrative Law Judge 
shall, as part of his or her initial deci-
sion, determine whether restitution is 
appropriate. In deciding whether res-
titution is appropriate, the Adminis-
trative Law Judge, in his or her discre-
tion, may consider the degree of com-
plexity likely to be involved in estab-
lishing claims, the likelihood that 
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claimants can obtain compensation 
through their own efforts, the ability 
of the respondent to pay claimants 
damages that his or her violations have 
caused, the availability of resources to 
administer restitution and any other 
matters that justice may require. 

(b) Restitution order. If the Adminis-
trative Law Judge determines that res-
titution is an appropriate remedy in a 
proceeding, he or she shall issue an 
order specifying the following: 

(1) All violations that form the basis 
for restitution; 

(2) The particular persons, or class or 
classes of persons, who suffered dam-
ages proximately caused by each such 
violation; 

(3) The method of calculating the 
amount of damages to be paid as res-
titution; and 

(4) If then determinable, the amount 
of restitution the respondent shall be 
required to pay. 

§ 10.111 Recommendation of procedure 
for implementing restitution. 

Except as provided by § 10.114, after 
such time as any order requiring res-
titution becomes effective (i.e., be-
comes final and is not stayed), the Di-
vision of Enforcement shall petition 
the Commission for an order directing 
the Division to recommend to the Com-
mission or, in the Commission’s discre-
tion, the Administrative Law Judge a 
procedure for implementing restitu-
tion. Each party that has been ordered 
to pay restitution shall be afforded an 
opportunity to review the Division of 
Enforcement’s recommendations and 
be heard. 

§ 10.112 Administration of restitution. 
Based on the recommendations sub-

mitted pursuant to § 10.111, the Com-
mission or the Administrative Law 
Judge, as applicable, shall establish in 
writing a procedure for identifying and 
notifying individual persons who may 
be entitled to restitution, receiving 
and evaluating claims, obtaining funds 
to be paid as restitution from the party 
and distributing such funds to qualified 
claimants. As necessary or appropriate, 
the Commission or the Administrative 
Law Judge may appoint any person, in-
cluding an employee of the Commis-
sion, to administer, or assist in admin-

istering, such restitution procedure. 
Unless otherwise ordered by the Com-
mission, all costs incurred in admin-
istering an order of restitution shall be 
paid from the restitution funds ob-
tained from the party who was so sanc-
tioned; provided, however, that if the 
administrator is a Commission em-
ployee, no fee shall be charged for his 
or her services or for services per-
formed by any other Commission em-
ployee working under his or her direc-
tion. 

§ 10.113 Right to challenge distribu-
tion of funds to customers. 

Any order of an Administrative Law 
Judge directing or authorizing the dis-
tribution of funds paid as restitution to 
individual customers shall be consid-
ered a final order for appeal purposes 
to be subject to Commission review 
pursuant to § 10.102. 

§ 10.114 Acceleration of establishment 
of restitution procedure. 

The procedures provided for by 
§§ 10.111 through 10.113 may be initiated 
prior to the issuance of the initial deci-
sion of the Administrative Law Judge 
and may be combined with the hearing 
in the proceeding, either upon motion 
by the Division of Enforcement or if 
the Administrative Law Judge, acting 
on his own initiative or upon motion 
by a respondent, concludes that the 
presentation, consideration and resolu-
tion of the issues relating to the res-
titution procedure will not materially 
delay the conclusion of the hearing or 
the issuance of the initial decision. 

APPENDIX A TO PART 10—COMMISSION 
POLICY RELATING TO THE ACCEPT-
ANCE OF SETTLEMENTS IN ADMINIS-
TRATIVE AND CIVIL PROCEEDINGS 

It is the policy of the Commission not to 
accept any offer of settlement submitted by 
any respondent or defendant in an adminis-
trative or civil proceeding, if the settling re-
spondent or defendant wishes to continue to 
deny the allegations of the complaint or the 
findings of fact or conclusions of law to be 
made in the settlement order entered by the 
Commission or a court. In accepting a settle-
ment and entering an order finding viola-
tions of the Act and/or regulations promul-
gated under the Act, the Commission makes 
uncontested findings of fact and conclusions 
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of law. Similarly, in settling a civil pro-
ceeding with a defendant the Commission in-
vites the federal court to make conclusions 
of law and, in some instances, findings of 
fact. The Commission does not believe it 
would be appropriate for it to be making or 
inviting a court to make such uncontested 
findings of violations if the party against 
whom the findings and conclusions are to be 
entered is continuing to deny the alleged 
misconduct. 

The refusal of a settling respondent or de-
fendant to admit the allegations in a Com-
mission-instituted complaint or the findings 
of fact or conclusions of law in the settle-
ment order entered by the Commission or a 
court shall be treated as a denial, unless the 
party states that he or she neither admits 
nor denies the allegations or the findings and 
conclusions. In that event, the proposed offer 
of settlement, consent or consent order must 
include a provision stating that, by neither 
admitting nor denying the allegations, find-
ings or conclusions, the settling respondent 
or defendant agrees that neither he or she 
nor any of his or her agents or employees 
under his authority or control shall take any 
action or make any public statement deny-
ing, directly or indirectly, any allegation in 
the complaint or findings or conclusions in 
the order, or creating, or tending to create, 
the impression that the complaint or the 
order is without a factual basis; provided, 
however, that nothing in this provision shall 
affect the settling respondent’s or defend-
ant’s— 

i. Testimonial obligation, or 
ii. Right to take legal positions in other 

proceedings to which the Commission is not 
a party. 

[64 FR 30903, June 9, 1999] 

PART 11—RULES RELATING TO 
INVESTIGATIONS 

Sec. 
11.1 Scope and applicability of rules. 
11.2 Authority to conduct investigations. 
11.3 Confidentiality of investigations. 
11.4 Subpoenas. 
11.5 Transcripts. 
11.6 Oath; false statements. 
11.7 Rights of witnesses. 
11.8 Sequestration. 

APPENDIX A TO PART 11—INFORMAL PROCE-
DURE RELATING TO THE RECOMMENDATION 
OF ENFORCEMENT PROCEEDINGS 

AUTHORITY: 7 U.S.C. 4a(j), 9 and 15, 12, 
12a(5), 12(f). 

SOURCE: 41 FR 29799, July 19, 1976, unless 
otherwise noted. 

§ 11.1 Scope and applicability of rules. 
The rules of this part apply to inves-

tigatory proceedings conducted by the 
Commission or its staff pursuant to 
sections 6(c) and 8 and 12(f) of the Com-
modity Exchange Act, as amended, 7 
U.S.C. 9 and 15 and 12 and 16(f) (Supp. 
IV, 1974), to determine whether there 
have been violations of that Act, or the 
rules, regulations or orders adopted 
thereunder, or, in accordance with the 
provisions of section 12(f) of the Act, 
whether there have been violations of 
the laws, rules or regulations relating 
to futures or options matters adminis-
tered or enforced by a foreign futures 
authority, or whether an application 
for designation or registration under 
the Act should be denied. Except as 
otherwise specified herein, the rules 
will apply to the conduct of investiga-
tion whether or not the Commission 
has authorized the use of subpoenas in 
the particular matter to compel the 
production of evidence. 

[63 FR 5233, Feb. 2, 1998] 

§ 11.2 Authority to conduct investiga-
tions. 

(a) The Director of the Division of 
Enforcement and members of the Com-
mission staff acting pursuant to his au-
thority and under his direction may 
conduct such investigations as he 
deems appropriate to determine wheth-
er any persons have violated, are vio-
lating, or are about to violate the pro-
visions of the Commodity Exchange 
Act, as amended, or the rules, regula-
tions or orders adopted by the Commis-
sion pursuant to that Act, or, in ac-
cordance with the provisions of section 
12(f) of the Act, whether any persons 
have violated, are violating or are 
about to violate the laws, rules or reg-
ulations relating to futures or options 
matters administered or enforced by a 
foreign futures authority, or whether 
an applicant for registration or des-
ignation meets the requisite statutory 
criteria. For this purpose, the Director 
may obtain evidence through vol-
untary statements and submissions, 
through exercise of inspection powers 
over boards of trade, reporting traders, 
and persons required by law to register 
with the Commission, or when author-
ized by order of the Commission, 
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through the issuance of subpoenas. The 
Director shall report to the Commis-
sion the results of his investigations 
and recommend to the Commission 
such enforcement action as he deems 
appropriate. In particular matters the 
Director of the Division of Swap Dealer 
and Intermediary Oversight and the 
Chief Economist and Director of the 
Division of Market Oversight, and 
members of their staffs acting within 
the scope of their respective respon-
sibilities, are also authorized to inves-
tigate, report and recommend to the 
Commission in accordance with these 
rules. 

(b) The Commission hereby dele-
gates, until the Commission orders 
otherwise, to its Regional Directors 
and to the Director, the Deputy Direc-
tors, the Program Coordinator, the 
Chief Counsel, the Associate Directors, 
and the Regional Counsel of the Divi-
sion of Enforcement the authority to 
grant to any employee of the Division 
of Enforcement all or a portion of the 
authority which the Commission, by 
order, has authorized specified employ-
ees of the Commission to perform in 
connection with a Commission inves-
tigation conducted by the Division of 
Enforcement. With the approval of the 
Executive Director, the Director of the 
Division of Enforcement may also 
grant such authority to any Commis-
sion employee under the direction of 
the Executive Director. 

(Secs. 2a(11) and 6(b) of the Act, 7 U.S.C. 4a(j) 
and 15 (1976), as amended by the Futures 
Trading Act of 1978, Pub. L. 95–405, sec. 13, 92 
Stat. 871 (1978)) 

[41 FR 29799, July 19, 1976, as amended at 43 
FR 55348, Nov. 28, 1978; 60 FR 54802, Oct. 26, 
1995; 61 FR 1709, Jan. 23, 1996; 62 FR 17702, 
Apr. 11, 1997; 63 FR 5233, Feb. 2, 1998; 67 FR 
62352, Oct. 7, 2002; 78 FR 22419, Apr. 16, 2013] 

§ 11.3 Confidentiality of investigations. 
All information and documents ob-

tained during the course of an inves-
tigation, whether or not obtained pur-
suant to subpoena, and all investiga-
tive proceedings shall be treated as 
non-public by the Commission and its 
staff except to the extent that (a) the 
Commission directs or authorizes the 
public disclosure of the investigation; 
(b) the information or documents are 
made a matter of public record during 

the course of an adjudicatory pro-
ceeding; or (c) disclosure is required by 
the Freedom of Information Act, 5 
U.S.C. 552, and the rules adopted by the 
Commission thereunder, 17 CFR part 
145. Procedures by which persons sub-
mitting information to the Commis-
sion during the course of an investiga-
tion may specifically seek confidential 
treatment of information for purposes 
of Freedom of Information Act disclo-
sure are set forth in 17 CFR 145.9. A re-
quest for confidential treatment of in-
formation for purposes of the Freedom 
of Information Act shall not, however, 
prevent disclosure for law enforcement 
purposes or when disclosure is other-
wise found appropriate in the public in-
terest and permitted by law. 

§ 11.4 Subpoenas. 

(a) Issuance of subpoenas. The Com-
mission or any member of the Commis-
sion or of its staff who, by order of the 
Commission, has been authorized to 
issue subpoenas in the course of a par-
ticular investigation may issue a sub-
poena directing the person named 
therein to appear before a designated 
person at a specified time and place to 
testify or to produce documentary evi-
dence, or both, relating to any matter 
under investigation. 

(b) Authorization to issue subpoenas. 
An order of the Commission author-
izing one or more members of the Com-
mission or of its staff to issue sub-
poenas in the course of a particular in-
vestigation shall include: 

(1) A general description of the scope 
of the investigation; 

(2) The authority under which the in-
vestigation is being conducted; and 

(3) A designation of the members of 
the Commission or of its staff author-
ized by the Commission to issue sub-
poenas. 

(c) Service. Service of subpoenas 
issued for investigative purposes shall 
be effected in the following manner: 

(1) Service upon a natural person. De-
livery of a copy of a subpoena to a nat-
ural person may be effected by 

(i) Handing it to the person; 
(ii) Leaving it at his office with the 

person in charge thereof or, if there is 
no one in charge, by leaving it in a con-
spicuous place therein; 
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(iii) Leaving it at his dwelling place 
or usual place of abode with some per-
son of suitable age and discretion then 
residing therein; 

(iv) Mailing it by registered or cer-
tified mail to him at his last known ad-
dress; or 

(v) Any other method whereby actual 
notice is given to him. 

(2) Service upon other persons. When 
the person to be served is not a natural 
person, delivery of a copy of the sub-
poena may be effected by (i) handing it 
to a registered agent for service, or to 
any officer, director, or agent in charge 
of any office of such person; (ii) mail-
ing it by registered or certified mail to 
any such representative at his last 
known address; or (iii) any other meth-
od whereby actual notice is given to 
any such representative. 

(d) Witness fees and mileage. Witnesses 
appearing pursuant to subpoena shall 
be paid the same fees and mileage that 
are paid to witnesses in the courts of 
the United States. 

(e) Pursuant to the authority granted 
under Sections 2(a)(11) and 8a(5) of the 
Act, the Commission hereby delegates 
to the Director of the Division of En-
forcement, with the concurrence of the 
General Counsel or General Counsel’s 
delegee, and until such time as the 
Commission orders otherwise, the au-
thority to invoke, in case of contu-
macy by, or refusal to obey a subpoena 
issued to, any person, the aid of any 
court of the United States within the 
jurisdiction in which the investigation 
or proceeding is conducted, or where 
such person resides or transacts busi-
ness, in requiring the attendance and 
testimony of witnesses and the produc-
tion of books, papers, correspondence, 
memoranda and other records pursuant 
to subpoenas issued in accordance with 
section 6(c) of the Act for the purpose 
of securing effective enforcement of 
the provisions of this Act, for the pur-
pose of any investigation or proceeding 
under this Act, and for the purpose of 
any action taken under section 12(f) of 
the Act. 

(f) Notwithstanding the delegation of 
authority to the Director set forth in 
paragraph (e) of this section, in any 
case in which the Director believes it 
appropriate the matter may be sub-
mitted to the Commission for its con-

sideration. Nothing in this section 
shall prohibit the Commission from ex-
ercising the authority delegated in 
paragraph (e) of this section. 

[41 FR 29799, July 19, 1976, as amended at 67 
FR 37322, May 29, 2002] 

§ 11.5 Transcripts. 
Transcripts of testimony taken in 

the course of an investigative pro-
ceeding shall be recorded solely by an 
official reporter or other person or by 
other means authorized by the Com-
mission or by a member of the Com-
mission or its staff conducting the in-
vestigation for the Commission. 

§ 11.6 Oath; false statements. 
(a) Oath. At the discretion of the 

member of the Commission or staff 
member conducting the investigation, 
testimony of a witness may be taken 
under oath. 

(b) Penalties for false statements and 
other false information. Any person 
making false statements under oath 
during the course of a Commission in-
vestigation is subject to the criminal 
penalties for perjury in 18 U.S.C. 1621. 
Any person who knowingly and will-
fully makes false or fraudulent state-
ments, whether under oath or other-
wise, or who falsifies, conceals or cov-
ers up a material fact, or submits any 
false writing or document, knowing it 
to contain false, fictitious or fraudu-
lent information, is subject to the 
criminal penalties set forth in 18 U.S.C. 
1001. 

§ 11.7 Rights of witnesses. 
(a) Orders authorizing issuance of sub-

poenas. Any person upon whom a sub-
poena has been served compelling him 
to furnish documentary evidence or 
testimony in an investigation shall, 
upon his request, be permitted to ex-
amine a copy of the Commission’s 
order pursuant to which the subpoena 
has been issued. However, a copy of the 
order shall not be furnished for his re-
tention except with the express ap-
proval of either the Director, a Deputy 
Director, the Program Coordinator, the 
Chief Counsel, an Associate Director, 
or a Regional Counsel of the Division 
of Enforcement, or a Regional Director 
of the Commission; approval shall not 
be given unless it has been shown by 
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2 This subsection shall be effective on and 
after such date as section 6001 of Title 18 of 
the United States Code has been amended to 
include the Commodity Futures Trading 
Commission among those agencies which 
may, with the approval of the Attorney Gen-
eral, grant immunity to witnesses to the ex-
tent and in the manner prescribed in 18 
U.S.C. 6001 et seq. 

the person seeking to retain a copy 
that his retention of a copy would be 
consistent both with the protection of 
privacy of persons involved in the in-
vestigation and with the unimpeded 
conduct of the investigation. 

(b) Copies of testimony or data. A per-
son compelled to submit data or evi-
dence in the course of an investigatory 
proceeding shall be entitled to retain 
or, upon payment of appropriate fees as 
set forth in the Schedule of Fees for 
records services, 17 CFR part 145b, pro-
cure a copy or transcript thereof, ex-
cept that the witness may for good 
cause be limited to inspection of the 
official transcript of his testimony. 

(c) Right to counsel. A person com-
pelled to appear, or who appears in per-
son by request or permission of the 
Commission or its staff during an in-
vestigation, may be accompanied, rep-
resented, and advised by counsel. Sub-
ject to the provisions of § 11.8(b) of this 
part, he may be represented by any at-
torney-at-law who is admitted to prac-
tice before the highest court in any 
State or territory or the District of Co-
lumbia, who has not been suspended or 
disbarred from appearance and practice 
before the Commission in accordance 
with the provisions of part 14 of this 
title, and who has not been excluded 
from further participation in the par-
ticular investigatory proceeding for 
good cause established in accordance 
with paragraph (c)(2) of this section. 

(1) The right to be accompanied, rep-
resented and advised by counsel shall 
mean the right of a person testifying to 
have an attorney present with him dur-
ing any aspect of an investigative pro-
ceeding and to have this attorney ad-
vise his client before, during and after 
the conclusion of such examination. At 
the conclusion of the examination, 
counsel may request the person pre-
siding to permit the witness to clarify 
any of his answers which may need 
clarification in order that his answers 
not be left equivocal or incomplete on 
the record. For his use in protecting 
the interests of his client with respect 
to that examination counsel may make 
summary notes during the examina-
tion. 

(2) With due regard for the rights of 
a witness, the Commission may for 
good cause exclude a particular attor-

ney from further participation in any 
investigation in which the Commission 
has found the attorney to have engaged 
in dilatory, obstructionist or contuma-
cious conduct. The person conducting 
an investigation may report to the 
Commission instances of apparently 
dilatory, obstructionist or contuma-
cious conduct on the part of an attor-
ney. After due notice to the attorney, 
the Commission may take such action 
as the circumstances warrant based 
upon a written transcript evidencing 
the conduct of the attorney in that in-
vestigation or such other or additional 
written or oral presentation as the 
Commission may permit or direct. 

(d) Self-Incrimination; immunity—(1) 
Self-Incrimination. Except as provided 
in paragraph (d)(2) of this section, a 
witness testifying or otherwise giving 
information in an investigation may 
refuse to answer questions on the basis 
of the right against self-incrimination 
granted by the Fifth Amendment of the 
Constitution of the United States. 

(2) Immunity. 2 If the Commission be-
lieves that the testimony or other in-
formation sought to be obtained from 
any individual may be necessary to the 
public interest and that individual has 
refused or is likely to refuse to testify 
or provide other information on the 
basis of his privilege against self-in-
crimination, the Commission, with the 
approval of the Attorney General, may 
issue an order requiring the individual 
to give testimony or provide other in-
formation which he previously refused 
to give on the basis of self-incrimina-
tion. Whenever a witness refuses, on 
the basis of his privilege against self- 
incrimination, to testify or provide 
other information in an investigation 
under this part, and the person pre-
siding over the investigation commu-
nicates to the witness an order issued 
by the Commission requiring the wit-
ness to give testimony or provide other 
information, the witness may not 

VerDate Sep<11>2014 19:00 May 10, 2017 Jkt 241057 PO 00000 Frm 00429 Fmt 8010 Sfmt 8010 Q:\17\17V1.TXT 31lp
ow

el
l o

n 
D

S
K

54
D

X
V

N
1O

F
R

 w
ith

 $
$_

JO
B



420 

17 CFR Ch. I (4–1–17 Edition) § 11.8 

refuse to comply with the order on the 
basis of his privilege against self-in-
crimination; but no testimony or other 
information compelled under the order 
(or any information directly or indi-
rectly derived from such testimony or 
other information) may be used against 
the witness in any criminal case, ex-
cept a prosecution for perjury, giving a 
false statement, or otherwise failing to 
comply with the order. 

[41 FR 29799, July 19, 1976, as amended at 61 
FR 1709, Jan. 23, 1996] 

§ 11.8 Sequestration. 
(a) Sequestration of witnesses. All wit-

nesses and potential witnesses shall be 
sequestered and prohibited from being 
present during the examination of any 
other witness unless otherwise per-
mitted in the discretion of the person 
conducting the investigation. 

(b) Sequestration of counsel. When a 
reasonable basis exists to believe that 
an investigation may be obstructed or 
impeded, directly or indirectly, by an 
attorney’s representation of more than 
one witness during the course of an in-
vestigation, the member of the Com-
mission or of the Commission’s staff 
conducting the investigation may pro-
hibit that attorney from being present 
during the testimony of any witness 
other than the witness in whose behalf 
counsel first appeared in the investiga-
tory proceeding. To the extent prac-
ticable, consistent with the integrity 
of the investigation, the attorney will 
be advised of the reasons for his having 
been sequestered. 

APPENDIX A TO PART 11—INFORMAL 
PROCEDURE RELATING TO THE REC-
OMMENDATION OF ENFORCEMENT 
PROCEEDINGS 

The Division of Enforcement (‘‘Division’’), 
in its discretion, may inform persons who 
may be named in a proposed enforcement 
proceeding of the nature of the allegations 
pertaining to them. The Division, in its dis-
cretion, may advise such persons that they 
may submit a written statement prior to the 
consideration by the Commission of any staff 
recommendation for the commencement of 
such proceeding. Unless otherwise provided 
for by either the Director, a Deputy Direc-
tor, the Program Coordinator, the Chief 
Counsel, an Associate Director, or a Re-
gional Counsel of the Division, or a Regional 
Director of the Commission, such written 

statements shall be submitted within 14 days 
after persons are informed by the Division of 
Enforcement of the nature of the proposed 
allegations pertaining to them and shall be 
no more than 20 pages, double spaced on 81⁄2 
by 11 inch paper, setting forth their views of 
factual, legal or policy matters relevant to 
the commencement of an enforcement pro-
ceeding. Any statement of fact included in 
the submission must be sworn to by a person 
with personal knowledge of such fact. State-
ments shall be forwarded to the Director, Di-
vision of Enforcement, Commodity Futures 
Trading Commission, Three Lafayette Cen-
tre, 1155 21st Street, NW., Washington, DC 
20581, with copies to the staff conducting the 
investigation, shall clearly identify the spe-
cific investigation, and, if desired, may re-
quest that the statement be forwarded to the 
Commission. Similarly, persons who become 
involved in an investigation, and submit a 
written statement on their initiative, should 
follow the relevant procedures described 
herein. In the event the Division rec-
ommends the commencement of an enforce-
ment proceeding to the Commission, any 
written statement will be forwarded to the 
Commission if so requested. The Commission 
may, in its discretion, consider all, any por-
tion or none of the submission when it con-
siders the staff recommendation to com-
mence an enforcement proceeding. 

[52 FR 19501, May 26, 1987, as amended at 60 
FR 49334, Sept. 25, 1995; 61 FR 1709, Jan. 23, 
1996] 

PART 12—RULES RELATING TO 
REPARATIONS 

Subpart A—General Information and 
Preliminary Consideration of Pleadings 

Sec. 
12.1 Scope and applicability of rules of prac-

tice relating to reparations. 
12.2 Definitions. 
12.3 Business address; hours. 
12.4 Suspension, amendment, revocation 

and waiver of rules. 
12.5 Computation of time. 
12.6 Extensions of time; adjournments; 

postponements. 
12.7 Ex parte communications in reparation 

proceedings. 
12.8 Separation of functions. 
12.9 Practice before the Commission. 
12.10 Service. 
12.11 Formalities of filing of documents 

with the Proceedings Clerk. 
12.12 Signature. 
12.13 Complaint; election of procedure. 
12.14 Withdrawal of complaint. 
12.15 Notification of complaint. 
12.16 Response to complaint. 
12.17 Satisfaction of complaint. 
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12.18 Answer; election of procedure. 
12.19 Counterclaim. 
12.20 Response to counterclaim; reply; elec-

tion of procedure. 
12.21 Voluntary dismissal. 
12.22 Default proceedings. 
12.23 Setting aside of default. 
12.24 Parallel proceedings. 
12.25 Filing fees. 
12.26 Commencement of a reparation pro-

ceeding. 
12.27 Termination of consideration of plead-

ings. 

Subpart B—Discovery 

12.30 Methods of discovery. 
12.31 Production of documents and tangible 

items. 
12.32 Depositions on written interrog-

atories. 
12.33 Admissions. 
12.34 Discovery by a decisionmaking offi-

cial. 
12.35 Consequences of a party’s failure to 

comply with a discovery order. 
12.36 Subpoenas to compel discovery. 

Subpart C—Rules Applicable to Voluntary 
Decisional Proceedings 

12.100 Scope and applicability of rules. 
12.101 Functions and responsibilities of the 

Judgment Officer. 
12.102 Disqualification of Judgment Officer. 
12.103 Filing of documents; subscription; 

service. 
12.104 Amendments to pleadings; motions. 
12.105 Submission of proof only in documen-

tary or tangible form. 
12.106 Final decision and order. 

Subpart D—Rules Applicable to Summary 
Decisional Proceedings 

12.200 Scope and applicability of rules. 
12.201 Functions and responsibilities of the 

Judgment Officer. 
12.202 Disqualification of Judgment Officer. 
12.203 Filing of documents; subscription; 

service. 
12.204 Amended and supplemental pleadings. 
12.205 Motions. 
12.206 Pre-decision conferences. 
12.207 Summary disposition. 
12.208 Submissions of proof. 
12.209 Oral testimony. 
12.210 Initial decision. 

Subpart E—Rules Applicable to Formal 
Decisional Proceedings 

12.300 Scope and applicability of rules. 
12.301–12.302 [Reserved] 
12.303 Pre-decision conferences. 
12.304 Functions and responsibilities of the 

Administrative Law Judge. 

12.305 Disqualification of Administrative 
Law Judge. 

12.306 Filing of documents; subscription; 
service. 

12.307 Amended and supplemental pleadings. 
12.308 Motions. 
12.309 Interlocutory review by the Commis-

sion. 
12.310 Summary disposition. 
12.311 Disposition of proceeding or issues 

without oral hearing. 
12.312 Oral hearing. 
12.313 Subpoenas for attendance at an oral 

hearing. 
12.314 Initial decision. 
12.315 Consequences of overstating damages 

claims not in excess of $30,000. 

Subpart F—Commission Review of 
Decisions 

12.400 Scope and applicability of rules. 
12.401 Appeal to the Commission. 
12.402 Appeal of disposition of less than all 

claims or parties in a proceeding. 
12.403 Commission review on its own mo-

tion. 
12.404 The record of proceedings. 
12.405 Leave to adduce additional evidence. 
12.406 Final decision of the Commission. 
12.407 Satisfaction of reparation award; en-

forcement; sanctions. 
12.408 Delegation of authority to the Gen-

eral Counsel. 

AUTHORITY: 7 U.S.C. 2(a)(12), 12a(5), and 18. 

SOURCE: 49 FR 6621, Feb. 22, 1984, unless 
otherwise noted. 

Subpart A—General Information 
and Preliminary Consideration 
of Pleadings 

§ 12.1 Scope and applicability of rules 
of practice relating to reparations. 

(a) Part 12 Reparation Rules. These 
rules of practice are applicable to rep-
aration applications filed pursuant to 
section 14 of the Commodity Exchange 
Act, as amended, 7 U.S.C. section 18. 
The rules in this part shall be con-
strued liberally so as to secure the 
just, speedy and inexpensive deter-
mination of the issues presented with 
full protection for the rights of all par-
ties. 

(b) Other rules of practice. Unless spe-
cifically made applicable, other Rules 
of Practice promulgated under the 
Commodity Exchange Act, as amended, 
shall not apply to reparation matters. 

(c) Applicability of these part 12 Rep-
aration Rules. These rules shall apply in 
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their entirety to all reparation com-
plaints and matters relating thereto. 

[49 FR 6621, Feb. 22, 1984, as amended at 59 
FR 9635, Mar. 1, 1994] 

§ 12.2 Definitions. 

For purposes of this part: 
Act means the Commodity Exchange 

Act, as amended, 7 U.S.C. 1, et seq.; 
Administrative Law Judge means an 

administrative law judge appointed 
pursuant to the provisions of 5 U.S.C. 
3105; 

Commission means the Commodity 
Futures Trading Commission; 

Commission decisional employee means 
an employee or employees of the Com-
mission who are or may reasonably be 
expected to be involved in the decision-
making process in any proceeding, in-
cluding, but not limited to: A Judg-
ment Officer; members of the personal 
staffs of the Commissioners, but not 
the Commissioners themselves; mem-
bers of the staffs of the Administrative 
Law Judges, but not an Administrative 
Law Judge; members of the staffs of 
the Judgment Officers; members of the 
Office of the General Counsel; members 
of the staff of the Office of Pro-
ceedings; and other Commission em-
ployees who may be assigned to hear or 
to participate in the decision of a par-
ticular matter. 

Complainant means a person who, in-
dividually or jointly with others, has 
applied to the Commission for a rep-
aration award pursuant to section 14(a) 
of the Act, but shall not include a cross 
claimant or any other type of third 
party claimant. The term ‘‘complain-
ant’’ under these rules applies equally 
to two or more persons who have ap-
plied jointly for a reparation award; 

Complaint means any document 
which constitutes an application for a 
reparation award pursuant to section 
14(a) of the Act, regardless of whether 
it is denominated as such; 

Counterclaim means an application 
for a reparation award by a respondent 
against a complainant which satisfies 
the requirements of § 12.19. A counter-
claim does not mean a cross claim or 
other type of third party claim; 

Director of the Office of Proceedings 
means an employee of the Commission 
who serves as the administrative head 
of that Office, with responsibility and 

authority to assure that these part 12 
Reparation Rules are administered in a 
manner which will effectuate the pur-
poses of section 14(b) of the Act. The 
Director is authorized to convene 
meetings of all personnel in the Office 
of Proceedings, including Administra-
tive Law Judges and their personally 
assigned law clerks. The Director shall 
have the authority to delegate his du-
ties to administer §§ 12.15, 12.24, 12.26 
and 12.27, and, shall have the authority 
to assign and, if necessary, reassign the 
duties of, and set reasonable standards 
for performance for, all personnel in 
the Office, including the Judgment Of-
ficers, but not including Administra-
tive Law Judges and their personally 
assigned law clerks; 

Ex parte communication means an oral 
or written communication not on the 
public record with respect to which 
reasonable prior notice to all parties is 
not given, but does not include: 

(1) A discussion, after consent has 
been obtained from all of the named 
parties, between a party and a Judg-
ment Officer or Administrative Law 
Judge, or the staffs of the foregoing, 
pertaining solely to the possibility of 
settling the case without the need for a 
decision; 

(2) Requests for status reports, in-
cluding questions relating to service of 
the complaint, and the registration 
status of any persons, on any matter or 
proceeding covered by these rules; or 

(3) Requests made to the Office of 
Proceedings or the Office of the Gen-
eral Counsel for interpretation of these 
rules. 

Formal decisional procedure means, 
where the amount of total damages 
claimed exceeds $30,000, exclusive of in-
terest and costs, a procedure elected by 
the complainant or a respondent where 
the parties may be granted an oral 
hearing. A formal decisional pro-
ceeding is governed by subpart E; 

Hearing means that part of a pro-
ceeding which involves the submission 
of proof, either by oral presentation or 
written submission; 

Interested person means any party, 
and includes any person or agency per-
mitted limited participation or to 
state views in a reparation proceeding, 
or other person who might be adversely 
affected or aggrieved by the outcome of 
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a proceeding (including the officers, 
agents, employees, associates, affili-
ates, attorneys, accountants or other 
representatives of such persons), and 
any other person having a direct or in-
direct pecuniary or other interest in 
the outcome of a proceeding; 

Judgment Officer means an employee 
of the Commission who is authorized to 
conduct all reparations proceedings. In 
appropriate circumstances, the func-
tions of a Judgment Officer may be 
performed by an Administrative Law 
Judge; 

Office of the General Counsel refers to 
the members of the Commission’s staff 
who provide assistance to the Commis-
sion in its direct review of any pro-
ceeding conducted pursuant to these 
rules; 

Office of Proceedings means that Of-
fice within the Commission comprised 
of the Administrative Law Judges, 
Judgment Officers, the Director of that 
Office, the Proceedings Clerk, and 
members of the staffs of the foregoing, 
which administers these part 12 Rep-
aration Rules, other than the rules au-
thorizing direct review by the Commis-
sion; 

Order means the whole or any part of 
a final procedural or substantive dis-
position of a reparation proceeding by 
the Commission, an Administrative 
Law Judge, a Judgment Officer, or the 
Proceedings Clerk; 

Party means a complainant, respond-
ent or any other person or agency 
named or admitted as a party in a rep-
aration matter; 

Person means any individual, associa-
tion, partnership, corporation or trust; 

Pleading means the complaint, the 
answer to the complaint, any supple-
ment or amendment thereto, and any 
reply to the foregoing; 

Proceeding means a case in which the 
pleadings have been forwarded and in 
which a procedure has been commenced 
pursuant to § 12.26; 

Proceedings Clerk means that member 
of the Commission’s staff in the Office 
of Proceedings who shall maintain the 
Commission’s reparation docket, as-
sign reparation cases to an appropriate 
decisionmaking official, and act as cus-
todian of the records of proceedings; 

Punitive damages means damages 
awarded (no more than two times the 

amount of actual damages) in the case 
of any action arising from a willful and 
intentional violation in the execution 
of an order on the floor of a contract 
market. An order does not have to be 
actually executed to render a violation 
subject to punitive damages. As a pre-
requisite to an award of punitive dam-
ages, a complainant must claim actual 
and punitive damages, prove actual 
damages, and demonstrate that puni-
tive damages are appropriate; 

Registrant means any person who— 
(1) Was registered under the Act at 

the time of the alleged violation; 
(2) Is subject to reparation pro-

ceedings by virtue of section 4m of the 
Commodity Exchange Act, regardless 
of whether such person was ever reg-
istered under the Act; or 

(3) Is otherwise subject to reparation 
proceedings under the Act; 

Reparation award means the amount 
of monetary damages a party may be 
ordered to pay; 

Respondent means any person or per-
sons against whom a complainant 
seeks a reparation award pursuant to 
section 14(a) of the Act; 

Summary decisional procedure means, 
where the amount of total damages 
claimed does not exceed $30,000, exclu-
sive of interest and costs, a procedure 
elected by the complainant or the re-
spondent wherein an oral hearing need 
not be held and proof in support of each 
party’s case may be supplied in the 
form and manner prescribed by § 12.208. 
A summary decisional proceeding is 
governed by subpart D; 

Voluntary decisional procedure means, 
regardless of the amount of damages 
claimed, a procedure which the com-
plainant and the respondent have cho-
sen voluntarily to submit their claims 
and counterclaims, allowable under 
these rules, for an expeditious resolu-
tion by a Judgment Officer. By electing 
the voluntary decisional procedure, 
parties agree that a decision issued by 
a Judgment Officer shall be without ac-
companying findings of fact and shall 
be final without right of Commission 
review or judicial review. A voluntary 
decisional proceeding is governed by 
subpart C of these rules. 

[59 FR 9635, Mar. 1, 1994, as amended at 78 FR 
12936, Feb. 26, 2013] 
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§ 12.3 Business address; hours. 
The Office of Proceedings is located 

at Three Lafayette Centre, 1155 21st 
Street NW., Washington, DC 20581. 
Faxes must be sent to (202) 418–5532, 
and emails must be sent to 
PROClfilings@cftc.gov. The office is 
open from 8:15 a.m. to 4:45 p.m., East-
ern Time, Monday through Friday ex-
cept on federal holidays. 

[78 FR 12936, Feb. 26, 2013] 

§ 12.4 Suspension, amendment, revoca-
tion and waiver of rules. 

(a) Suspension or change of rules. 
These rules may, from time to time, be 
suspended, amended or revoked in 
whole or in part. Notice of such action 
will be published in the FEDERAL REG-
ISTER. 

(b) Commission waiver of procedures. In 
the interest of expediting decision or to 
prevent undue hardship on any party or 
for other good cause the Commission 
may order the adoption of expedited 
procedures, may waive any rule in this 
part in a particular case, and may 
order proceedings in accordance with 
its direction upon a determination that 
no party will be prejudiced thereby, 
and that the ends of justice will be 
served. Reasonable notice shall be 
given to all parties of any action taken 
pursuant to this provision. 

§ 12.5 Computation of time. 
(a) In general. In computing any pe-

riod of time prescribed by these rules 
or allowed by the Commission, the Di-
rector of the Office of Proceedings, a 
Judgment Officer, or an Administra-
tive Law Judge, the day of the act, 
event, or default from which the des-
ignated period of time begins to run is 
not to be included. The last day of the 
period so computed is to be included 
unless it is a Saturday, a Sunday, or a 
legal holiday, in which event the period 
runs until the end of the next day 
which is not a Saturday, a Sunday or a 
legal holiday. 
Intermediate Saturday, Sundays, and 
legal holidays shall be excluded from 
the computation only when the period 
of time prescribed or allowed is less 
than seven (7) days. 

(b) Date of service of orders. In com-
puting any period of time involving the 

date of service of an order, the date of 
service shall be the date the order is 
served by the Proceedings Clerk, 
which, unless otherwise indicated, 
shall be the date stamped on the order 
by the Proceedings Clerk. 

[49 FR 6621, Feb. 22, 1984, as amended at 57 
FR 20638, May 14, 1992] 

§ 12.6 Extensions of time; adjourn-
ments; postponements. 

(a) In general. Except as otherwise 
provided by law or by these rules, for 
good cause shown, the Commission, or 
a Judgment Officer, Administrative 
Law Judge, or the Director of the Of-
fice of Proceedings, before whom a 
matter is then pending, on their own 
motion or the motion of a party, may 
at any time extend or shorten the time 
limit prescribed by the rules for filing 
any document. In any instance in 
which a time limit is not prescribed for 
an action to be taken concerning any 
matter, the Commission or one of the 
other officials mentioned above may 
set a time limit for that action. 

(b) Motions for extension of time. Ab-
sent extraordinary circumstances, in 
any instance in which a time limit that 
has been prescribed for an action to be 
taken concerning any matter exceeds 
seven days from the date of the order 
establishing the time limit, requests 
for extension of time shall be filed at 
least five (5) days prior to the expira-
tion of the time limit and shall explain 
why an extension of time is necessary. 

[49 FR 6621, Feb. 22, 1984, as amended at 57 
FR 20638, May 14, 1992; 59 FR 9636, Mar. 1, 
1994] 

§ 12.7 Ex parte communications in rep-
aration proceedings. 

(a) Prohibitions against ex parte com-
munications. (1) No interested person 
outside the Commission shall make or 
knowingly cause to be made to any 
Commissioner, Administrative Law 
Judge, or Commission decisional em-
ployee an ex parte communication rel-
evant to the merits of a proceeding. 

(2) No Commissioner, Administrative 
Law Judge, or Commission decisional 
employee shall make or knowingly 
cause to be made to any interested per-
son outside the Commission an ex parte 
communication relevant to the merits 
of a proceeding. 
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(b) Procedures for handling ex parte 
communications. A Commissioner, Ad-
ministrative Law Judge or Commission 
decisional employee who receives, or 
who makes or knowingly causes to be 
made, an ex parte communication pro-
hibited by paragraph (a) of this section 
shall: 

(1) Place on the public record of the 
proceeding: 

(i) All such written communications; 
(ii) Memoranda stating the substance 

of all such oral communications; and 
(iii) All written responses, and 

memoranda stating the substance of all 
oral responses, to the materials de-
scribed in paragraphs (b)(1) (i) and (ii) 
of this section; and 

(2) Promptly give written notice of 
such communication and responses 
thereto to all parties to the pro-
ceedings to which the communication 
or responses relate. 

(c) Sanctions. (1) Upon receipt of an ex 
parte communication knowingly made 
or knowingly caused to be made by a 
party in violation of the prohibition 
contained in paragraph (a)(1) of this 
section, the Commission, Administra-
tive Law Judge, or Judgment Officer 
may, to the extent consistent with the 
interests of justice and the policy of 
the Act, require the party to show 
cause why his claim or interest in the 
proceeding should not be dismissed, de-
nied, disregarded, or otherwise ad-
versely affected on account of such vio-
lation. 

(2) Any attorney or accountant who 
knowingly makes or knowingly causes 
to be made, or who knowingly solicits 
or knowingly causes the solicitation of, 
an ex parte communication which vio-
lates the prohibitions contained in 
paragraph (a) of this section may be 
deemed to have engaged in unpro-
fessional conduct of the type pro-
scribed by 17 CFR 14.8(c). 

(3) Any Commissioner, Administra-
tive Law Judge, or Commission 
decisional employee who knowingly 
makes or knowingly causes to be made, 
or who knowingly solicits or know-
ingly causes the solicitation of, an ex 
parte communication which violates 
the prohibitions contained in para-
graph (a) of this section may be deemed 
to have engaged in conduct of the type 
proscribed by 5 CFR 2635.101(b). 

(d) Applicability of prohibitions and 
sanctions against ex parte communica-
tions. (1) The prohibitions of this sec-
tion against ex parte communications 
shall apply: 

(i) To any person who has actual 
knowledge that a proceeding has been 
or will be commenced by order of the 
Commission; and 

(ii) To all persons after public notice 
has been given that a proceeding has 
been or will be commenced by order of 
the Commission. 

(2) The prohibitions of this section 
shall remain in effect until a final 
order has been entered in the pro-
ceeding which is no longer subject to 
review by the Commission or to appel-
late review by a court. 

[49 FR 6621, Feb. 22, 1984, as amended at 59 
FR 9636, Mar. 1, 1994] 

§ 12.8 Separation of functions. 
(a) A Judgment Officer, or Adminis-

trative Law Judge will not be respon-
sible to or subject to the supervision or 
direction of any officer, employee, or 
agent of the Commission engaged in 
the performance of investigative or 
prosecutorial functions for the Com-
mission. 

(b) No officer, employee, or agent of 
the Federal Government engaged in the 
performance of investigative or pros-
ecutorial functions in connection with 
any proceeding shall, in that pro-
ceeding or a factually related pro-
ceeding, participate or advise in the de-
cision of a Judgment Officer, or Admin-
istrative Law Judge, except as a wit-
ness in the proceeding, without the ex-
press written consent of the parties to 
the proceeding. This provision shall 
not apply to the Commissioners. 

[49 FR 6621, Feb. 22, 1984, as amended at 57 
FR 20638, May 14, 1992] 

§ 12.9 Practice before the Commission. 
(a) Practice—(1) By non-attorneys. An 

individual may appear pro se (on his 
own behalf); a general partner may rep-
resent the partnership; a bona fide offi-
cer of a corporation, trust or associa-
tion may represent the corporation, 
trust or association. 

(2) By attorneys. An attorney-at-law 
who is admitted to practice before the 
highest Court in any State or territory, 
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or of the District of Columbia, who has 
not been suspended or disbarred from 
appearance and practice before the 
Commission in accordance with provi-
sions of part 14 of this chapter may 
represent parties as an attorney in pro-
ceedings before the Commission. 

(b) Debarment of counsel or representa-
tive during the course of a proceeding. (1) 
Whenever, while a proceeding is pend-
ing before him, a Judgment Officer or 
an Administrative Law Judge finds 
that a person acting as counsel or rep-
resentative for any party to the pro-
ceeding is guilty of contemptuous con-
duct, such official may order that such 
person be precluded from further act-
ing as counsel or representative in the 
proceeding. An immediate appeal to 
the Commission may be taken from 
any such order, pursuant to the provi-
sions of § 12.309, but the proceeding 
shall not be delayed or suspended pend-
ing disposition of the appeal; Provided, 
That the official may suspend the pro-
ceedings for a reasonable time for the 
purpose of enabling the party to obtain 
other counsel or representative. 

(2) Whenever the Judgment Officer or 
Administrative Law Judge has issued 
an order precluding a person from fur-
ther acting as counsel or representa-
tive in a proceeding, such official, 
within a reasonable time thereafter, 
shall submit to the Commission a re-
port of the facts and circumstances 
surrounding the issuance of the order 
and shall recommend what action the 
Commission should take respecting the 
appearance of such person as counsel or 
representative in other proceedings be-
fore the Commission. 

(c) Withdrawal of representation. With-
drawal from representation of a party 
shall be only by leave of the decision-
making official (or the Commission) 
before whom the proceeding is then 
pending. Such leave to withdraw may 
be conditioned on the attorney’s (or 
representative’s) submission of an affi-
davit averring that the party rep-
resented has actual knowledge of the 
withdrawal, and such affidavit shall in-
clude the name and address of a suc-
cessor counsel (or representative) or a 
statement that the represented party 
has determined to proceed pro se, in 
which case, the statement shall include 

the address where that party can there-
after be served. 

§ 12.10 Service. 
(a) General requirements—(1) When 

service is required; number of copies. 
When one party serves another with 
documents under these rules, a copy 
must be served on all other parties as 
well as filed with the Proceedings 
Clerk. Similarly, when a person files a 
document with the Office of Pro-
ceedings, the person must serve a copy 
of the document on all other parties. 
This rule does not apply to a complaint 
filed pursuant to § 12.13 of these rules, 
which shall only be filed with the Com-
mission. 

(2) How service is made. Service shall 
be made by: 

(i) Personal service; 
(ii) First-class or a more expeditious 

form of United States mail or an over-
night or similar commercial delivery 
service; 

(iii) Facsimile (‘‘fax’’); or 
(iv) Electronic mail (‘‘email’’). 
(3) Service by fax or email shall be 

permitted at the discretion of the Pre-
siding Officer, with the parties’ con-
sent. The consent of a party must 
specify the email address or fax num-
ber to be used. Signed documents that 
are served by email attachment must 
be in PDF or other non-alterable form. 

(4) Service will be complete at the 
time of personal service; upon deposit 
in the mail or with an overnight or 
similar commercial delivery service of 
a properly addressed document for 
which all postage or delivery service 
fees have been paid; or upon trans-
mission by fax or email. Service by 
email or by fax will not be effective if 
the party making service learns that 
the attempted service did not reach the 
person to be served. 

(5) Where service is effected by mail 
or commercial delivery service (but not 
by fax or email), the time within which 
the person served may respond thereto 
shall be extended by five (5) days. 

(6) Statement of Service. A statement 
of service shall be made by filing with 
the Proceedings Clerk, simultaneously 
with the filing of the document, a 
statement signed by the party making 
service or by his attorney or represent-
ative that: 
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(i) Confirms that service has been 
made; 

(ii) Identifies each person served; 
(iii) Sets forth the date of service; 

and 
(iv) Recites the manner of service. 
(b) Service of orders and decisions. A 

copy of all notices, rulings, opinions, 
and orders of the Proceedings Clerk, 
the Director of the Office of Pro-
ceedings, a Judgment Officer, an Ad-
ministrative Law Judge, the General 
Counsel or any employee under the 
General Counsel’s supervision as the 
General Counsel may designate, or the 
Commission shall be served by the Pro-
ceedings Clerk on each of the parties. 
The Commission, in its discretion and 
with due consideration for the conven-
ience of the parties, may serve the 
aforementioned documents to the par-
ties by electronic means. 

(c) Designation of person to receive 
service. The first page of the first docu-
ment filed in a proceeding by a party 
or participant shall include the contact 
information of a person authorized to 
receive service on their behalf. There-
after, service of documents shall be 
made upon the person authorized un-
less service on the party himself is or-
dered by a Judgment Officer, an Ad-
ministrative Law Judge or the Com-
mission, or unless no person authorized 
to receive service can be found, or un-
less the person authorized to receive 
service is changed by the party upon 
due notice to all other parties. 

[78 FR 12936, Feb. 26, 2013] 

§ 12.11 Formalities of filing of docu-
ments with the Proceedings Clerk. 

(a) If a party files by personal deliv-
ery or mail, an original of all docu-
ments shall be filed with the Pro-
ceedings Clerk. If a party files a docu-
ment by fax or email in accordance 
with § 12.10(a)(2), they should not also 
send paper copies. 

(b) First page. The first page of all 
documents filed with the Proceedings 
Clerk must include the Commission’s 
name, the docket number, the title of 
the proceeding, the subject of the docu-
ment and the name of the person on 
whose behalf the document is being 
filed. In the complaint, the title of the 
proceeding shall include the names of 
all the complainants and respondents, 

but in documents subsequently filed it 
is sufficient to state the name of the 
first complainant and first respondent 
named in the complaint. 

(c) Format. Documents must be leg-
ible and printed on normal white paper 
of eight and one half by eleven inches. 
Documents emailed in accordance with 
the requirements of § 12.10(a)(2) must be 
in PDF or other non-alterable form. 
The typeface, margins, and spacing of 
all typed documents presented for fil-
ing should meet the following require-
ments: all text should be 12-point type 
or larger, except for text in footnotes 
which may be 10-point type; all docu-
ments should have at least one-inch 
margins on all sides; all text must be 
double-spaced, except for headings, 
text in footnotes, or block quotations, 
which may be single-spaced. 

(d) Signature. (1) The original of all 
papers must be signed by the person fil-
ing the same or by his duly authorized 
agent or attorney. 

(2) Effect. The signature on any docu-
ment of any person acting either for 
himself or as attorney or agent for an-
other constitutes certification by him 
that: 

(i) He has read the document and 
knows the contents thereof; 

(ii) If executed in any representative 
capacity, it was done with full power 
and authority to do so; 

(iii) To the best of his knowledge, in-
formation, and belief, every statement 
contained in the document is true and 
not misleading; and 

(iv) The document has been filed in 
good faith and has not been filed to 
cause delay. 

(e) Length and form of briefs. All briefs 
filed containing more than 15 pages 
shall include an index and a table of 
cases and other authorities cited. No 
brief shall exceed 25 pages in length 
without prior permission of the Pre-
siding Officer. 

(f) All documents which are required 
to be served upon a party shall be filed 
concurrently with the Proceedings 
Clerk. A document shall be filed by de-
livering it in person or by first-class 
mail or a more expeditious form of 
United States mail or by overnight or 
similar commercial delivery service to 
Proceedings Clerk, Office of Pro-
ceedings, Three Lafayette Centre, 1155 
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21st Street NW., Washington, DC 20581; 
or faxing the document to (202) 418– 
5532; or emailing it to 
PROClFilings@cftc.gov in accordance 
with the conditions set forth in para-
graph (a)(2) of this section. 

(g) To be timely filed under this part, 
a document must be delivered in per-
son; mailed by first-class or a more ex-
peditious form of United States mail or 
by an overnight or similar commercial 
delivery service; or faxed or emailed to 
the Proceedings Clerk within the time 
prescribed for filing. 

[78 FR 12936, Feb. 26, 2013] 

§ 12.12 Signature. 
(a) By whom. All documents filed 

with the Commission shall be signed 
personally: 

(1) By the person or persons on whose 
behalf they are tendered for filing; 

(2) By a general partner, officer or di-
rector of a partnership, corporation, 
association, or other legal entity; or 

(3) By an attorney-at-law having au-
thority with respect thereto. 
The Proceedings Clerk may require ap-
propriate evidence of the authority of a 
person subscribing a document on be-
half of another person. 

(b) Effect. The signature on any docu-
ment of any person acting either for 
himself or as attorney or agent for an-
other constitutes certification by him 
that: 

(1) He has read the document sub-
scribed and knows the contents there-
of; 

(2) If executed in any representative 
capacity, it was done with full power 
and authority to do so; 

(3) To the best of his knowledge, in-
formation, and belief, every statement 
contained in the document is true and 
not misleading; and 

(4) The document is not being inter-
posed for delay. 

§ 12.13 Complaint; election of proce-
dure. 

(a) In general. Any person com-
plaining of a violation of any provision 
of the Act or a rule, regulation or order 
of the Commission thereunder by any 
person who is a registrant (as defined 
in § 12.2) may, at any time within two 
years after the cause of action accrues, 
apply to the Commission for a repara-

tion award by filing a written com-
plaint which satisfies the requirements 
of this rule. 

(b) Form of complaint. The form of 
each complaint filed under paragraph 
(a) of this section shall meet the fol-
lowing requirements: 

(1) Content. Each complaint shall in-
clude: 

(i) The name, residence address, and 
telephone number (during business 
hours) of the complainant; 

(ii) The name, address, and telephone 
number, if known, of each person al-
leged in the complaint to have violated 
the Act or any rule, regulation or order 
thereunder; 

(iii) If known, the specific provisions 
of the Act, rule, regulation, or order 
claimed to have been violated; 

(iv) A complete description of com-
plainant’s case, including, but not lim-
ited to: 

(A) A description of all relevant facts 
concerning each and every act or omis-
sion which it is claimed constitutes a 
violation of the Act; and 

(B) A description of all facts which 
show or tend to show the manner in 
which it is claimed that the complain-
ant was injured by the alleged viola-
tions; 

(v) The amount of damages the com-
plainant claims to have suffered and 
the method by which those damages 
have been computed, the amount of pu-
nitive damages (no more than two 
times the amount of such actual dam-
ages) the complainant claims, if any, 
and how complainant plans to dem-
onstrate that punitive damages are ap-
propriate; 

(vi) A statement indicating whether 
an arbitration proceeding or civil court 
litigation, based on the same set of 
facts set forth and involving any party 
named as a respondent in the com-
plaint, has been instituted, and wheth-
er such a proceeding has reached a 
final disposition or is presently pend-
ing; 

(vii) A statement indicating whether 
any of the respondents is the subject of 
receivership or bankruptcy proceedings 
that are presently pending; 

(viii) An election of a decisional pro-
cedure pursuant to subpart C, D, or E. 
(A procedure pursuant to subpart D 
may be elected only if the total 
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amount of damages claimed, exclusive 
of interest and costs, does not exceed 
$30,000. A procedure pursuant to sub-
part E may be elected only if the total 
amount claimed as damages, exclusive 
of interest and costs, exceeds $30,000); 
and 

(ix) A filing fee in the amount pre-
scribed by § 12.25 of these rules shall be 
submitted with the complaint at the 
time of its filing. 

(2) Subscription and verification of the 
complaint. Each complaint shall be 
signed personally by an individual 
complainant or by a duly authorized 
officer or agent of a complainant who 
is not a natural person. His signature 
shall be given under oath or affirma-
tion under penalty of law attesting ei-
ther that he knows the facts set forth 
in the complaint to be true, or that he 
believes the facts set forth to be true, 
in which event the information upon 
which he formed that belief shall be set 
forth with particularity. 

(3) Time and place of filing of com-
plaint. A complaint shall be filed by de-
livering a copy thereof, in proper form, 
to the Commission at its principal of-
fices in Washington, DC, addressed to 
the Office of Proceedings, attention of 
the Proceedings Clerk. The complaint 
may be filed in person, during normal 
business hours, or by certified mail, or 
registered mail with return receipt re-
quested. If filing is by mail, it shall be 
addressed to the Proceedings Clerk, Of-
fice of Proceedings, Commodity Fu-
tures Trading Commission, Three La-
fayette Centre, 1155 21st Street, NW., 
Washington, DC 20581. The complaint 
shall not be served on any person or 
party named therein. Upon the filing of 
the complaint and the appropriate fil-
ing fee, the Proceedings Clerk shall as-
sign a docket number to the matter 
and shall maintain the official docket. 

(4) Bond required if complainant is non-
resident; filing date of nonresident’s com-
plaint. (i) If a complaint in reparations 
is filed by a nonresident of the United 
States, the complaint shall not be con-
sidered duly filed in proper form unless 
it is accompanied by: 

(A) A bond in double the amount of 
the claim either with a surety com-
pany approved by the Treasury Depart-
ment of the United States or two per-
sonal sureties, each of whom shall be a 

citizen of the United States and shall 
qualify as financially responsible for 
the entire amount of the bond, which 
bond shall run to the respondent and be 
conditioned upon the payment of costs 
(including reasonable attorney’s fees, 
for the respondent if the respondent 
shall prevail) and any reparation award 
that may be issued by the Commission 
against the complainant on any coun-
terclaim asserted by respondent; or 

(B) A written request that the bond 
requirement be waived in accordance 
with section 14(c) of the Commodity 
Exchange Act, accompanied by suffi-
cient proof that the country of which 
the complainant is a resident permits 
the filing of a complaint by a resident 
of the United States against a citizen 
of that country without the furnishing 
of a bond. 

(ii) The provisions of paragraphs 
(b)(4)(i)(A) or (b)(4)(i)(B) of this section 
must be satisfied within two years 
after the complainant’s cause of action 
accrues. 

(iii) When mailed from a foreign 
country, a nonresident’s complaint 
shall be deemed filed on the date that 
it is received in proper form by the 
Commission’s Proceedings Clerk, not 
on the date of mailing from the coun-
try of origin. 

[49 FR 6621, Feb. 22, 1984; 49 FR 15070, Apr. 17, 
1984, as amended at 51 FR 35507, Oct. 6, 1986; 
59 FR 9636, Mar. 1, 1994; 60 FR 49335, Sept. 25, 
1995] 

§ 12.14 Withdrawal of complaint. 
At any time prior to service of notifi-

cation to the complainant pursuant to 
§ 12.15(a) of the Director of the Office of 
Proceedings’ determination to forward 
the complaint to a registrant, com-
plainant may file a written notice of 
withdrawal of the complaint which 
shall terminate the Commission’s con-
sideration of the complaint without 
prejudice to complainant’s right to re- 
file a reparations complaint based upon 
the same set of facts within two years 
after the cause of action accrues. If the 
complainant has previously filed a no-
tice of withdrawal of a complaint based 
upon the same set of facts, the notice 
of withdrawal of complaint shall termi-
nate the case with prejudice to com-
plainant’s rights to re-file a complaint 
in reparations based on the same set of 
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facts, but such termination shall be re-
garded by the Commission as without 
prejudice to complainant’s right to 
seek redress in such alternative forums 
as may be available for adjudication of 
his claims. 

§ 12.15 Notification of complaint. 
(a) Forwarding of complaint to reg-

istrant. If, in the opinion of the Direc-
tor of the Office of Proceedings, the 
facts set forth in a complaint warrant 
such action as to any of the reg-
istrants, a copy of the complaint, to-
gether with any attachments thereto, 
shall be forwarded by serving by reg-
istered mail or certified mail any such 
registrant named therein at an address 
previously designated with the Com-
mission by the registrant for receipt of 
reparation complaints, as provided in 
Commission Regulation 17 CFR 3.30, or, 
if no such designation has been filed 
with the Commission, at such address 
as will accomplish actual notice to the 
respondent. Should the Director deter-
mine to forward the complaint, the 
complainant shall be notified of this 
determination at the time the com-
plaint is forwarded. 

(b) Determination not to forward com-
plaint. The Director may, in his discre-
tion, refuse to forward a complaint as 
to a particular respondent if it appears 
that the matters alleged therein are 
not cognizable in reparations, or that 
grounds exist pursuant to § 12.24 (c) or 
(d) for refusing to forward the com-
plaint. If the Director of the Office of 
Proceedings should determine not to 
forward the complaint to all reg-
istrants named in the complaint in ac-
cordance with this Section, no pro-
ceeding shall be held thereon and the 
complainant shall be notified to that 
effect. If the Director determines to 
forward the complaint as to less than 
all of the registrants, the complainant 
shall be so notified. A termination of 
the complaint as to any registrant 
shall be regarded by the Commission as 
without prejudice to the right of the 
complainant to seek such alternative 
forms of relief as may be available. 

§ 12.16 Response to complaint. 
Within 25 days after the complaint 

has been served by the Office of Pro-
ceedings on the registrant, or within 

such additional time (not to exceed 10 
days absent extraordinary cir-
cumstances) as the Director of the Of-
fice of Proceedings, or his/her delegee 
may grant, for good cause shown, each 
registrant shall either— 

(a) Satisfy the complaint in accord-
ance with § 12.17 of these rules; or 

(b) Answer the complaint in the man-
ner prescribed by § 12.18 of these rules. 

[59 FR 9636, Mar. 1, 1994] 

§ 12.17 Satisfaction of complaint. 
A respondent may satisfy the com-

plaint (a) by paying to the complainant 
either the amount to which the com-
plainant claims to be entitled as set 
forth in the complaint or such other 
amount as the complainant will accept 
in satisfaction of his claim; and (b) by 
submitting to the Commission notice 
of satisfaction and withdrawal of the 
complaint, duly executed by the com-
plainant and the respondent. 

§ 12.18 Answer; election of procedure. 
An answer filed pursuant to § 12.16 of 

these rules shall meet the following re-
quirements: 

(a) Content. Each answer shall con-
tain: 

(1) The full name, current address 
and telephone number (during business 
hours) of each respondent on whose be-
half the answer is filed; 

(2) A complete description of each 
registrant’s case, including but not 
limited to, a precise and detailed state-
ment of the facts which constitute 
each registrant’s ground for defense; 

(3) Admissions, if any, as to the reg-
istrant’s liability for the amount (or 
any portion thereof) claimed as dam-
ages; 

(4) A statement indicating whether 
the registrant is (and if the answer is 
filed on behalf of two or more reg-
istrants, which if any of them are) in 
receivership or subject to bankruptcy 
proceedings; 

(5) A statement indicating whether 
an arbitration or civil court litigation, 
based on the same set of facts set forth 
in the complaint (involving any or all 
of the parties named therein), is pend-
ing; 

(6) A counterclaim which the reg-
istrant wishes to pursue under § 12.19 of 
these rules; 
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(7) An election of an alternative 
decisional procedure pursuant to sub-
parts C, D, or E of these rules. (A pro-
ceeding pursuant to subpart D may be 
elected only if the amount of actual 
damages claimed in the complaint or 
as counterclaims, exclusive of interest, 
costs, and punitive damages, does not 
exceed $30,000. A procedure pursuant to 
subpart E may be elected only if the 
amount of actual damages claimed in 
the complaint or as counterclaims, ex-
clusive of interest, costs, and punitive 
damages exceeds $30,000; 

(8) If appropriate, a filing fee in the 
amount prescribed by § 12.25 shall be 
submitted with an answer at the time 
of its filing. 

(b) Motion for reconsideration of deter-
mination to forward the complaint. An 
answer may include a motion for re-
consideration of the determination to 
forward the complaint, specifying the 
grounds therefor, which the Director of 
the Office of Proceedings, in his discre-
tion, may grant by terminating the 
case pursuant to § 12.27, or deny by for-
warding the pleadings and matters of 
record for an elected decisional pro-
ceeding pursuant to § 12.26. The inclu-
sion in an answer of a motion for re-
consideration shall not preclude a re-
spondent, if the motion is denied, from 
moving for dismissal at a later stage of 
the proceeding for the same reasons 
cited in a motion for reconsideration 
pursuant to this paragraph. 

(c) Subscription and verification of the 
answer. An answer shall be signed per-
sonally by each registrant on behalf of 
whom it is filed or by a duly authorized 
officer or agent of any such registrant 
who is not a natural person. Each reg-
istrant’s signature shall be given under 
oath, or by affirmation under penalty 
of law, attesting that he has read the 
answer; that to the best of his knowl-
edge all of the statements in the an-
swer, the counterclaim (if any), and the 
materials required by these rules to be 
appended thereto, are accurate and 
true, and that the answer (and counter-
claim, if any) has not been interposed 
for delay. 

(d) Affidavit of service. The registrant 
shall file with his answer an affidavit 
showing that he has served a true copy 
of the answer upon the complainant, 
either personally or by first-class mail 

addressed to the complainant at the 
address set forth in the complaint. 

(e) Time and place of filing an answer. 
An answer shall be filed by mailing or 
delivering a copy thereof, in proper 
form, to the Commission at its prin-
cipal office in Washington, DC, ad-
dressed to the Office of Proceedings, 
Attention of the Proceedings Clerk. 
The answer may be filed in person, dur-
ing normal business hours, or by cer-
tified mail, or registered mail with re-
turn receipt requested. If filing is by 
mail, it shall be addressed to the Pro-
ceedings Clerk, Office of Proceedings, 
Commodity Futures Trading Commis-
sion, Three Lafayette Centre, 1155 21st 
Street, NW., Washington, DC 20581. 

[49 FR 6621, Feb. 22, 1984, as amended at 59 
FR 9637, Mar. 1, 1994; 60 FR 49335, Sept. 25, 
1995] 

§ 12.19 Counterclaim. 
A registrant may, at the time of fil-

ing an answer to a complaint, set forth 
as a counterclaim: (a) Facts alleging a 
violation and a request for a reparation 
award that would be a proper subject 
for a complaint under § 12.13 of these 
rules; or 

(b) Any claim which at the time the 
complaint is served the registrant has 
against the complainant if it arises out 
of the transaction or occurrence or se-
ries of transactions or occurrences set 
forth in the complaint. 

§ 12.20 Response to counterclaim; 
reply; election of procedure. 

(a) Response to counterclaim. If an an-
swer asserts a counterclaim, the com-
plainant shall, within thirty (30) days 
after service upon him of the answer by 
the respondent: (1) Satisfy the counter-
claim as if it were a complaint, in the 
manner prescribed by § 12.17 of these 
rules; or (2) file a reply to the counter-
claim with the Commission. 

(b) Form and content of reply. Should 
the complainant, under this paragraph, 
elect to file a reply to a counterclaim, 
the reply shall be strictly confined to 
the matters alleged in the counter-
claim and shall conform to the form 
and content and other requirements set 
forth in § 12.18 of these rules. 

(c) Election of decisional procedure. If 
neither the complainant nor the re-
spondent, in the complaint or answer 
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respectively, has previously made an 
election of the summary decisional 
procedure or the formal decisional pro-
cedure, the complainant may make 
such an election in his reply. 

§ 12.21 Voluntary dismissal. 
(a) At any time after the Director of 

the Office of Proceedings has served 
notification to the parties pursuant to 
§ 12.15 of these rules of his determina-
tion to forward the complaint to the 
respondent for a response, either the 
complainant or the respondent may ob-
tain dismissal of the complaint (or the 
proceeding, if one has commenced) by 
filing a stipulation of dismissal, duly 
executed by all of the complainants 
and each respondent against whom the 
complaint has been forwarded (or added 
as a party in the course of a pro-
ceeding); Provided however, That if the 
stipulation is filed after any respond-
ent has filed an answer, the terms of 
the stipulation shall include a dis-
missal of any counterclaims in the an-
swer. 

(b) A dismissal of a complaint pursu-
ant to this paragraph shall be with 
prejudice to complainant’s right to re- 
file a claim in reparations based upon 
the same set of facts as alleged in the 
dismissed complaint. Unless otherwise 
stated in the stipulation, a dismissal 
ordered pursuant to this paragraph 
shall be regarded by the Commission as 
without prejudice to the parties’ right 
to seek redress in such alternative fo-
rums as may be available for adjudica-
tion of their claims. 

(c) Upon receiving a written stipula-
tion of dismissal which satisfies the re-
quirements of this rule, the official be-
fore whom the matter or proceeding is 
pending shall issue an order of dis-
missal, and serve a copy thereof upon 
each of the parties. 

(d) This rule shall be applicable at all 
stages of a reparation proceeding. 

§ 12.22 Default proceedings. 
(a) Institution of a default proceeding. 

Failure timely to respond to a com-
plaint or a counterclaim, as required 
by §§ 12.16 and 12.20 of these rules, or, if 
applicable, to pay a filing fee required 
by § 12.25(b) or (c), shall be treated as 
an admission of the allegations of the 
complaint or counterclaim by the non- 

responding party, shall constitute a 
waiver by such party of any decisional 
procedure afforded by these Rules on 
the facts set forth in the complaint or 
counterclaim, and shall result in the 
institution of a default proceeding. 

(b) Default procedure. Upon a party’s 
failure to respond timely to a com-
plaint or counterclaim as prescribed in 
§§ 12.16 and 12.20 of these rules, or time-
ly to comply with § 12.25 (b) or (c), the 
Director of the Office of Proceedings 
shall forward the pleadings, and other 
materials then of record, to a Judg-
ment Officer or Administrative Law 
Judge who may thereafter enter find-
ings and conclusions concerning the 
questions of violations and damages 
and, if warranted, enter a reparation 
award against the non-responding 
party. If the facts which are treated as 
admitted are considered insufficient to 
support a violation or the amount of 
reparations sought, the Judgment Offi-
cer or Administrative Law Judge may 
order production of supplementary evi-
dence from the party not in default and 
may enter a default order and an award 
based thereon. 

(c) Finality. A default order issued 
pursuant to this rule, or pursuant to 
any other provisions of these part 12 
Reparation Rules, shall become the 
final decision and order of the Commis-
sion thirty (30) days after service 
thereof, unless the order is set aside 
pursuant to § 12.23(a) of these rules, or 
unless the Commission takes review of 
such order on its own motion on or be-
fore the thirtieth day. 

[49 FR 6621, Feb. 22, 1984, as amended at 57 
FR 20638, May 14, 1992] 

§ 12.23 Setting aside of default. 
(a) Default order not final. In order to 

prevent injustice or for good cause 
shown, and on such conditions as may 
be appropriate, a non-final default 
order (including any award therein) 
may be set aside by the official who 
issued the order. 

(1) Procedure for setting aside non-final 
default order. Any party or person who 
is the subject of a default order issued 
pursuant to these rules may, at any 
time before the order becomes final 
pursuant to § 12.22(c), file and serve a 
motion to set aside the default, which 
shall set forth reasons why the act or 
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omission for which the party was de-
faulted was not willful, why there is a 
reasonable likelihood of success for the 
party’s claim or defense if heard on the 
merits, and why no prejudice will be 
sustained by other parties if the de-
fault is set aside. A motion to set aside 
a default order filed pursuant to this 
paragraph (a)(1) shall be decided, in the 
first instance, by the official who 
issued the default order. 

(2) Review. A denial of a motion to set 
aside a non-final default order by the 
official who issued the order shall be 
treated as an initial decision, which 
may be appealed to the Commission in 
accordance with the requirements of 
§ 12.401 of these rules. A grant of a mo-
tion to set aside a non-final default 
order may be appealed only in accord-
ance with the requirements of § 12.309 
of these rules. 

(b) Default order final. A default order 
that has become final pursuant to 
§ 12.22(c) shall not be set aside except 
upon a motion filed and served by the 
defaulted party showing that he should 
be relieved from the default order be-
cause of fraud perpetrated on a deci-
sionmaking official or the Commission, 
mistake, excusable neglect, or because 
the order is void for want of jurisdic-
tion. Such a motion shall also show 
that, if the default order were set 
aside, there would be a reasonable like-
lihood of success for his claim or de-
fense on the merits and that no party 
would be prejudiced thereby. Motions 
to set aside a final default order for 
fraud, mistake, or excusable neglect 
shall be filed within one year after the 
order was issued. All motions to set 
aside default orders shall be decided, in 
the first instance, by the official who 
issued the order. A denial of a motion 
to set aside a default order that has be-
come final shall be treated as an initial 
decision, which may be appealed to the 
Commission in accordance with the re-
quirements of § 12.401 of these rules. A 
grant of a motion to set aside a final 
default order shall be treated as a non- 
final order which may be appealed only 
in accordance with the requirements of 
§ 12.309 of these rules. 

§ 12.24 Parallel proceedings. 
(a) Definition. For purposes of this 

section, a parallel proceeding shall in-
clude: 

(1) An arbitration proceeding or civil 
court proceeding, involving one or 
more of the respondents as a party, 
which is pending at the time the rep-
aration complaint is filed and involves 
claims or counterclaims that are based 
on the same set of facts which serve as 
a basis for all of the claims in the rep-
arations complaint, and which either: 

(i) Was commenced at the instance of 
the complainant in reparations; or 

(ii) Involves counterclaims by the 
complainant in reparations alleging 
violations of the Commodity Exchange 
Act, or any regulation or order issued 
thereunder; or 

(iii) Is governed by a compulsory 
counterclaim rule of federal court pro-
cedure which required the complainant 
in reparations to assert all of his 
claims (including those based on al-
leged violations of the Commodity Ex-
change Act, and any regulation or 
order issued thereunder) as counter-
claims in that proceeding; 

(2) The appointment by a court of a 
receivership over the assets, property 
or proceeds of a respondent named in a 
reparation complaint where the respon-
sibility of the receivership includes the 
resolution of claims made by cus-
tomers; or 

(3) A petition filed under any chapter 
of the Bankruptcy Code, 11 U.S.C. 101 et 
seq., as amended, commenced pursuant 
to 11 U.S.C. 301 or 302 by a respondent 
in a reparation proceeding, or the 
issuance by a bankruptcy court of an 
order for relief after the filing against 
a respondent in a reparation pro-
ceeding of an involuntary petition in 
bankruptcy pursuant to 11 U.S.C. 303. 

(b) Notice. At the time a complaint in 
reparations is filed pursuant to these 
rules, or at any time thereafter, any 
party, receiver or trustee, or counsel to 
any of the foregoing with knowledge of 
a parallel proceeding shall promptly 
notify the Commission, by first-class 
mail addressed to the Office of Pro-
ceedings, attention of the Proceedings 
Clerk, and serve notice on all other 
parties, including the receiver or trust-
ee. The notice shall include the fol-
lowing information: 
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(1) The caption of the parallel pro-
ceeding; 

(2) The name of the court or the arbi-
tration tribunal (including address and 
phone number, if known); 

(3) The docket number or numbers; 
(4) The date the parallel proceeding 

was filed (and the current status if 
known); and 

(5) If a proceeding in bankruptcy or 
receivership is pending, the date of the 
appointment and name and address of 
the receiver or trustee. 
A copy of any relevant complaint, peti-
tion or order shall be attached to the 
notice. 

(c) Effect of pending arbitration or civil 
court litigation. (1) The Director of the 
Office of Proceedings shall refuse to in-
stitute an elected decisional procedure 
concerning a reparation complaint 
filed under this part in which there is 
a parallel proceeding described in para-
graph (a)(1) of this section and shall re-
turn the complaint to the complaining 
person. The effective date of the Direc-
tor’s termination of the complaint 
without prejudice shall be fifteen (15) 
days from the date of service of notice 
of the action taken pursuant to this 
paragraph. 

(2) If notice of a parallel proceeding 
described in paragraph (a)(1) of this 
section is received before the initial de-
cision is filed (or before a final decision 
under § 12.106 of the rules is entered), a 
proceeding in which a decisional proce-
dure has been commenced shall be dis-
missed, without prejudice. The effec-
tive date of the order of dismissal shall 
be fifteen (15) days from the date of 
service of the order by the Proceedings 
Clerk. 

(d) Effect of receivership or bankruptcy 
proceedings. (1) The Director of the Of-
fice of Proceedings shall refuse to in-
stitute an elected decisional procedure 
as to a respondent in any reparation 
complaint filed pursuant to this part 
who is the subject of a parallel pro-
ceeding described in paragraph (a)(2) or 
(a)(3) of this section, and shall notify 
all parties, including the receiver or 
trustee, that as to that respondent a 
reparation proceeding shall not be in-
stituted. The effective date of the Di-
rector’s action shall be fifteen (15) days 
from the date of service of the notice 
thereof. 

(2) A proceeding in which an elected 
decisional procedure has been com-
menced shall be ordered dismissed, 
without prejudice, as to any respond-
ent who becomes the subject of a par-
allel proceeding described in paragraph 
(a)(2) or (a)(3) of this section if notice 
pursuant to paragraph (b) of this sec-
tion is received before the filing of an 
initial decision (or before a final deci-
sion is issued pursuant to § 12.106) as to 
that respondent. The Proceedings 
Clerk shall notify all parties, including 
the receiver or trustee, of the order. 
The effective date of the order shall be 
fifteen (15) days from the date of the 
service of the order by the Proceedings 
Clerk. 

(e) Exceptions. At the time notice of a 
parallel proceeding is filed pursuant to 
paragraph (b) of this section, or any 
time thereafter, any party, or the re-
ceiver or trustee, may file and serve 
upon other parties a statement in sup-
port of or in opposition to any action 
taken or to be taken pursuant to para-
graph (c) or (d) of this section. This 
statement shall be addressed to the Of-
fice of Proceedings, attention of the 
Proceedings Clerk. Upon receipt of any 
such statement, the Proceedings Clerk 
shall immediately forward the state-
ment to the official with responsibility 
over the case. The notice and the state-
ments filed by the parties shall be re-
viewed by that official who, on or be-
fore the effective date of action taken 
pursuant to paragraphs (c)(1), (c)(2), 
(d)(1), and (d)(2), of this section, may 
take such actions as, in his opinion, 
are necessary to ensure that the par-
ties to the matter or proceedings are 
not unduly prejudiced. 

(f) No right of appeal to the Commis-
sion. Any action taken, or order issued, 
pursuant to paragraphs (c)(1), (c)(2), 
(d)(1), or (d)(2), of this section that has 
become effective shall be deemed a 
final order which is not subject to ap-
peal pursuant to subpart F of these 
rules. 

§ 12.25 Filing fees. 
(a) Fees payable upon filing a com-

plaint. (1) A complainant who, in the 
complaint, has elected the voluntary 
decisional procedure shall, at the time 
of filing the complaint, pay a filing fee 
of $50.00; 
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(2) A complainant who, in the com-
plaint wherein the amount of damages 
claimed does not exceed $30,000, exclu-
sive of interest and costs, has not 
elected the voluntary decisional proce-
dure shall, at the time of filing the 
complaint, pay a filing fee of $125.00. 

(3) A complainant who, in the com-
plaint wherein the amount of damages 
claimed exceeds $30,000, exclusive of in-
terest and costs, has not elected the 
voluntary decisional procedure shall, 
at the time of filing the complaint, pay 
a filing fee of $250.00. 

(b) Fees payable upon filing an answer. 
(1) If a complainant, in the complaint, 
has elected the voluntary decisional 
procedure, a respondent who, in his an-
swer, elects the summary decisional 
procedure (available only where the 
amount of damages claimed in the 
complaint or as counterclaims does not 
exceed $30,000) shall, at the time of fil-
ing the answer, pay a filing fee of 
$75.00. 

(2) If a complainant, in the com-
plaint, has elected the voluntary 
decisional procedure, a respondent 
who, in his answer, elects the formal 
decisional procedure (available only 
where the amount of damages claimed 
in the complaint or as counterclaims 
exceeds $30,000) shall, at the time of fil-
ing the answer, pay a filing fee of 
$200.00. 

(c) Fees payable upon filing a reply. In 
any case in which a counterclaim has 
been made, unless a complainant in the 
complaint, or the respondent in an an-
swer, has elected the summary 
decisional procedure or the formal 
decisional procedure a complainant, 
who in his reply elects either of these 
procedures, shall, at the time of filing 
the reply, pay a filing fee of $75.00 or 
$200.00, respectively, depending wheth-
er the procedure elected by complain-
ant is pursuant to subparts D or E. 

[49 FR 6621, Feb. 22, 1984; 49 FR 15070, Apr. 17, 
1984, as amended at 59 FR 9637, Mar. 1, 1994] 

§ 12.26 Commencement of a reparation 
proceeding. 

(a) Commencement of voluntary 
decisional proceeding. Where complain-
ant and respondent in the complaint 
and answer have elected the voluntary 
decisional procedure pursuant to sub-
part C of these rules and the complain-

ant has paid the filing fee required by 
§ 12.25 of these rules, the Director of the 
Office of Proceedings shall, if in his 
opinion the facts warrant taking such 
action, forward the pleadings and all 
materials of record to the Proceedings 
Clerk for a proceeding to be conducted 
in accordance with subpart C of these 
rules. The Proceedings Clerk shall 
forthwith notify the parties of such ac-
tion. Such notification shall be accom-
panied by an order issued by the Pro-
ceedings Clerk requiring the parties to 
complete all discovery, as provided in 
subpart B of these rules, within 50 days 
thereafter. A voluntary decisional pro-
ceeding commences upon service of 
such notification and order. As soon as 
practicable after service of such notifi-
cation, the Proceedings Clerk shall as-
sign the case to a Judgment Officer for 
a final decision. 

(b) Commencement of summary 
decisional proceeding. Where the amount 
claimed as damages, exclusive of inter-
est and costs, in the complaint or in 
counterclaim does not exceed $30,000, 
and either a complainant or a respond-
ent in the complaint, answer, or reply, 
has elected the summary decisional 
procedure pursuant to subpart D of 
these rules, and has paid the filing fee 
required by § 12.25, the Director of the 
Office of Proceedings shall, if in his 
opinion the facts warrant taking such 
action, forward the pleadings and all 
materials of record to the Proceedings 
Clerk for a proceeding to be conducted 
in accordance with subpart D of these 
rules. The Proceedings Clerk shall 
forthwith notify the parties of such ac-
tion. Such notification shall be accom-
panied by an order issued by the Pro-
ceedings Clerk requiring the parties to 
complete all discovery, as provided in 
subpart B of these rules, within 50 days 
thereafter. A summary decisional pro-
ceeding commences upon service of 
such notification. As soon as prac-
ticable after service of such notifica-
tion, the Proceedings Clerk shall as-
sign the case to a Judgment Officer for 
disposition. 

(c) Commencement of formal decisional 
proceeding. Where the amount claimed 
as damages in the complaint or as 
counterclaims exceeds $30,000, exclu-
sive of interest and costs, and either a 
complainant or a respondent in the 
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complaint, answer or reply, has elected 
the formal decisional procedure pursu-
ant to subpart E of this part, and has 
paid the filing fee required by § 12.25, 
the Director of the Office of Pro-
ceedings shall, if in his opinion the 
facts warrant taking such action, for-
ward the pleadings and the materials of 
record to the Proceedings Clerk for a 
proceeding to be conducted in accord-
ance with subpart E of this part. The 
Proceedings Clerk shall forthwith no-
tify the parties of such action. Such 
notification shall be accompanied by 
an order issued by the Proceedings 
Clerk requiring the parties to complete 
all discovery, as provided in subpart B 
of this part, within 50 days thereafter. 
A formal decisional proceeding com-
mences upon service of such notifica-
tion and order. As soon as practicable 
after service of such notification, the 
Proceedings Clerk shall assign the case 
to a Judgment Officer. All provisions of 
this part that refer to and grant au-
thority to or impose obligations upon 
an Administrative Law Judge shall be 
read as referring to and granting au-
thority to and imposing obligations 
upon the Judgment Officer. 

[49 FR 6621, Feb. 22, 1984, as amended at 59 
FR 9637, Mar. 1, 1994; 76 FR 63188, Oct. 12, 
2011] 

§ 12.27 Termination of consideration of 
pleadings. 

If the Director of the Office of Pro-
ceedings should determine not to pro-
ceed in a manner set forth in § 12.26 (a), 
(b), or (c), consideration of the com-
plaint and the answer (and reply, if 
any) shall terminate, and no pro-
ceeding shall be held on the allegations 
in any such pleadings. Such termi-
nation shall be regarded by the Com-
mission as without prejudice to the 
right of the parties to seek such alter-
native forms of relief as may be avail-
able to them. If the consideration of 
the pleadings should be terminated, the 
Proceedings Clerk shall immediately 
notify the parties to that effect by reg-
istered or certified mail. A determina-
tion by the Director not to proceed in 
the manner set forth in § 12.26 (a), (b), 
or (c) of these rules is not subject to 
appeal pursuant to subpart F of these 
rules. 

Subpart B—Discovery 
§ 12.30 Methods of discovery. 

(a) In general. Parties may obtain dis-
covery by the following methods in ac-
cordance with the procedures and limi-
tations set forth in the section indi-
cated: 

(1) Production of documents or other 
items (§ 12.31); 

(2) Deposition on written interrog-
atories (§ 12.32); 

(3) Admissions (§ 12.33). 
(b) Scope of discovery. The scope of 

discovery is as follows: 
(1) Relevancy. Except as provided 

below, discovery may be obtained re-
garding any matter not privileged, 
which is relevant to the subject matter 
in the pending proceeding, including 
the existence, description, nature, cus-
tody, condition and location of any 
books, documents, or other tangible 
items, and the identity and location of 
persons having knowledge of any dis-
coverable matters. Tax returns and 
personal bank account records shall 
not be discoverable, except upon mo-
tion by the party seeking discovery 
showing the need for disclosure of in-
formation contained therein, and that 
the same information could not be ob-
tained through other means. 

(2) Protective orders. Upon motion by a 
party or the person from whom dis-
covery is sought, filed within twenty 
days after the objectionable discovery 
notice or request is served, and for 
good cause shown, the official presiding 
over discovery may issue any order to 
protect a party or person from annoy-
ance, embarrassment, oppression, or 
undue burden or expense, or to prevent 
the raising of issues untimely or inap-
propriate to the proceeding, or the in-
appropriate disclosure of trade secrets 
or sensitive commercial or financial in-
formation. Relief through a protective 
order may include one or more of the 
following: 

(i) That discovery not be had; 
(ii) That discovery may be had only 

on specified terms and conditions; 
(iii) That certain matters not be in-

quired into, or that the scope of the 
discovery be limited to certain mat-
ters; 

(iv) That a trade secret or other con-
fidential commercial information not 
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be disclosed or be disclosed only in a 
designated way; and 

(v) That the parties simultaniously 
file specified documents or information 
in sealed envelopes to be opened only 
as directed by the decisionmaking offi-
cial. 

(3) Motions for order compelling dis-
covery. It shall be the duty of a party to 
obtain an order compelling discovery 
from another party if the latter party 
fails to comply with a discovery notice, 
by filing a motion therefor within 
twenty days after the time allowed by 
these rules for compliance with the no-
tice has expired. 

(c) Sanctions for abuse of discovery. If 
an Administrative Law Judge or a 
Judgement Officer finds that any 
party, without substanial justification, 
has necessitated the filing of a motion 
for a protective order or for an order 
compelling discovery, or any other dis-
covery-related motions, that party 
shall, if the motion is granted, be or-
dered to pay, at the termination of the 
proceeding, the reasonable expenses of 
the moving party incurred in filing the 
motion, unless the decisionmaking of-
ficial finds that circumstances exist 
which would make an award of such ex-
penses unjust. If a decisionmaking offi-
cial finds that any party, without sub-
stantial justification, has filed a mo-
tion for a protective order or for an 
order compelling discovery, or any dis-
covery-related motions, that party 
shall, if the motion is denied, be or-
dered to pay, at the termination of the 
proceeding, the reasonable expenses of 
an adverse party incurred in opposing 
the motion, unless the decisionmaker 
finds that circumstances exist which 
would make an award of such expenses 
unjust. 

(d) Time limit. Absent an extension of 
time, all discovery notices or requests 
shall be served within (30) days (and all 
discovery shall be completed within 
(50) days) after the notification and the 
order required by § 12.26 (a), (b), or (c) 
has been served on the parties. Upon 
motion by a party and for good cause 
shown, the time allowed for discovery 
may be enlarged for one additional pe-
riod not to exceed thirty (30) days. 

[49 FR 6621, Feb. 22, 1984; 49 FR 15070, Apr. 17, 
1984; 49 FR 17750, Apr. 25, 1984; 59 FR 9637, 
Mar. 1, 1994] 

§ 12.31 Production of documents and 
tangible items. 

(a) By a party. Any party, within the 
time prescribed in § 12.30(d) and subject 
to the limitations in § 12.30(a), may 
serve on any other party, a notice to 
produce copies of specifically des-
ignated categories of documents, pa-
pers, books, accounts, letters, photo-
graphs, objects, or tangible things 
which are in the party’s possession, 
custody or control. A copy of the no-
tice shall be served on all other parties 
to the proceeding. All documents re-
quested in the notice to produce shall 
be served on the party seeking the dis-
covery within twenty (20) days after 
service of the notice to produce. 

(b) By a non-party. Any party may, 
by filing an appropriate motion show-
ing the need for the materials and an 
application for a subpoena in accord-
ance with the procedure precribed in 
§ 12.313 and within the time prescribed 
by § 12.30(d) of these rules, seek leave to 
serve upon a non-party a notice to 
produce copies of any specifically des-
ignated categories of materials as are 
described in paragraph (a) of this sec-
tion. After an appropriate order and 
subpoena has been issued, such party 
may serve upon a non-party a notice to 
produce such materials. All materials 
requested in the notice to produce, and, 
if applicable, a detailed explanation of 
why any of the specified materials can-
not be produced, shall be served on the 
party seeking discovery within such 
time (not to exceed thirty (30) days) as 
the subpoena shall specify. Enforce-
ment of the order and subpoena may be 
sought in accordance with § 12.313. 

§ 12.32 Depositions on written inter-
rogatories. 

(a) Notice. Any party, within the time 
prescribed by § 12.30(d), may serve on 
any other party or any officer or agent 
of a party a notice of the taking of a 
deposition on written interrogatories. 

(b) Number. The number of written in-
terrogatories served upon any one 
party shall not exceed thirty. For the 
purpose of this rule, each sub-interrog-
atory or divisible part of an interrog-
atory shall be regarded as one interrog-
atory. Leave to serve additional inter-
rogatories shall not be granted absent 
extraordinary circumstances. 
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(c) Reply. (1) Each interrogatory 
served shall be answered by the party 
served or if the party is a corporation, 
partnership, association, or govern-
ment agency, by any officer or agent 
thereof selected by the responding 
party. 

(2) Each interrogatory shall be an-
swered separately and fully in writing, 
unless objected to, in which event the 
reasons for objection shall be stated in 
lieu of an answer. For the purposes of 
this rule, an evasive or incomplete an-
swer shall be treated as a failure to an-
swer. The answers are to be signed and 
verified by the person making them. 
The person upon whom a notice to take 
a deposition on written interrogatories 
has been served shall serve a copy of 
the answers and objections within 
twenty (20) days after service of the in-
terrogatories. 

(d) Deposition of a non-party. The dep-
osition on written interrogatories of a 
non-party may be taken only within 
the time prescribed by § 12.30(d), and 
only pursuant to an order entered and 
subpoena issued in accordance with the 
provisions of § 12.313 of these rules; pro-
vided however, that the deposition on 
written interrogatories of a Commis-
sion member or employee may only be 
taken upon a showing that the Com-
mission member or employee has per-
sonal knowledge of the matters sought 
to be discovered (i.e., not obtained pur-
suant to a Commission investigation), 
that the information sought to be dis-
covered is material and that the infor-
mation sought to be discovered is not 
available from other sources. 

(e) Filing of depositions on written in-
terrogatories in a voluntary or summary 
decisional proceeding. In proceedings 
commenced pursuant to § 12.26 (a) and 
(b) of these rules, copies of all deposi-
tions on written interrogatories shall 
be filed by the party on whose behalf 
the discovery was obtained. 

§ 12.33 Admissions. 
(a) Request for admissions. Any party 

may, within the time permitted by 
§ 12.30(d) of these rules, serve upon any 
other party a written request for ad-
missions of the truth of any matters 
set forth in the request that relate to 
statements or opinions of fact or of the 
application of law to fact, including 

the genuineness of any document de-
scribed in the request. Copies of docu-
ments shall be served with the request 
unless they have been or are otherwise 
furnished or made available for inspec-
tion and copying. A copy of the request 
shall be filed with the Proceedings 
Clerk. 

(b) Reply. Each matter of which an 
admission is requested shall be sepa-
rately set forth. The matter is admit-
ted unless within twenty (20) days after 
service of the request, the party upon 
whom the request is directed files and 
serves upon the party requesting the 
admission a verified written answer or 
objection to the matter. If objection is 
made, the reasons therefor shall be 
stated. The answer shall specifically 
deny the matter or set forth in detail 
the reasons why the answering party 
cannot truthfully admit or deny the 
matter. A denial shall fairly meet the 
substance of the requested admission 
and when good faith requires that a 
party qualify his answer and deny only 
a part of the matter of which an admis-
sion is requested, he shall specify so 
much of it as is true and qualify or 
deny the remainder. An answering 
party may not give a lack of informa-
tion or knowledge as a reason for fail-
ure to admit or deny unless he states 
that he has made reasonable inquiry 
and that the information known or rea-
sonably available to him is insufficient 
to enable him to admit or deny. A 
party who considers that a matter of 
which an admission has been requested 
presents a genuine issue for trial may 
not, on that ground alone, object to the 
request; he may deny the matter or set 
forth reasons why he cannot admit or 
deny it. 

(c) Determining sufficiency of answers 
or objections. The party who has re-
quested the admissions may move to 
determine the sufficiency of the an-
swers or objections. Unless the object-
ing party sustains his burden of show-
ing that the objection is justified, the 
official presiding over discovery shall 
order that an answer be served. If such 
official determines that an answer does 
not comply with the requirements of 
this rule, he may order either that the 
matter is admitted or that an amended 
answer be served. 
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(d) Effect of admission. Any matter ad-
mitted under this rule is conclusively 
established and may be used as proof 
against the party who made the admis-
sion. However, the discovery or deci-
sionmaking official may permit with-
drawal or amendment when the presen-
tation of the merits of the proceeding 
will be served thereby and the party 
who obtains the admission fails to sat-
isfy such official that withdrawal or 
amendments will prejudice him in 
maintaining his action or defense on 
the merits. 

§ 12.34 Discovery by a decisionmaking 
official. 

(a) Applicability. The provisions of 
this rule shall apply to all decisional 
proceedings commenced pursuant to 
§ 12.26. For the purposes of this rule, 
the term ‘‘decisionmaking official’’ 
shall mean a Judgment Officer or Ad-
ministrative Law Judge assigned to 
render a decision in the proceeding. 

(b) Production of documents and tan-
gible things—(1) Order for production. A 
decisionmaking official may, upon his 
own motion, order a party or non-party 
to produce copies of specifically des-
ignated documents, papers, books, ac-
counts, or tangible things (or cat-
egories of any of the foregoing) which 
are in the possession, custody or con-
trol of the party, non-party or agent 
thereof, against whom the order is di-
rected. Except as provided in paragraph 
(b)(2) of this section, a party or non- 
party ordered to produce documents or 
any of the above items under this rule 
shall file and serve the documents and 
items listed in the order within twenty 
(20) days from the date of service of the 
order, or within such period of time as 
the decisionmaking official may direct. 
The decisionmaking official may issue 
subpoenas to compel the production by 
parties or non-parties of such docu-
ments and tangible things as are de-
scribed in this section. 

(2) Trade secrets, commercially sensitive 
or confidential information. If any party 
or person against whom an order to 
produce has been directed acting in 
good faith has reason to believe that 
any documents or other tangible thing 
ordered to be produced contains a trade 
secret, or commercially sensitive or 
other confidential information, the 

party or person may, in lieu of serving 
any such document, in accordance with 
paragraph (b)(1) of this section, file and 
serve a written request for confidential 
treatment of such documents. Any 
such request for confidential treatment 
shall be accompanied by a verified 
statement identifying with particu-
larity the information on those docu-
ments considered to be trade secrets, 
commercially sensitive or confidential 
information, with reasons therefor, and 
indicating which portions, if any, of 
those documents may be served on 
other parties without disclosure of 
such information. Upon considering a 
request for confidential treatment in 
accordance with this subsection, the 
decisionmaking official may, if he finds 
that the information identified in the 
request warrants confidential treat-
ment and is not probative of any mate-
rial fact in controversy, make copies of 
the documents produced, delete such 
information from the copies, and serve 
the copies as modified upon the other 
parties, with or without an appropriate 
protective order limiting dissemina-
tion to the parties and their counsel, if 
any. 

(3) Inability to produce. Any party or 
person who cannot produce documents 
or other tangible things called for in an 
order for production, because those 
documents or things are not in his pos-
session, custody or control, shall file 
and serve within the time provided in 
paragraph (b)(1) of this section a 
verified statement identifying the doc-
uments which cannot be produced and 
setting forth with particularity the 
reasons for non-production. 

(c) Order for written testimony. The de-
cisionmaking official may, upon his 
own motion, order a party or non-party 
witness to submit verified statements 
or written responses to interrogatories, 
or both, as to all relevant matters 
within the party’s personal knowledge 
which are required in response to the 
order. A party or person ordered to file 
affidavits and/or verified written re-
sponses to interrogatories shall file and 
serve the documents within such period 
of time as the decisionmaking official 
may direct. The official may issue sub-
poenas to compel the filing by parties 
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or non-parties of such verified state-
ments and written responses as are de-
scribed in this subsection. 

[49 FR 6621, Feb. 22, 1984, as amended at 78 
FR 12936, Feb. 26, 2013] 

§ 12.35 Consequences of a party’s fail-
ure to comply with a discovery 
order. 

If a party fails to comply with an 
order compelling discovery, or an order 
issued pursuant to § 12.34, the official 
assigned to render the decision in the 
case may, upon motion by a party or 
on his own motion, take such action in 
regard thereto as is just, including but 
not limited to the following: 

(a) Infer that the documents or 
things not produced would have been 
adverse to the party; 

(b) Rule that for the purposes of the 
proceeding the information in or con-
tents of the documents or things not 
produced be taken as established ad-
versely to the party; 

(c) Rule that the party may not be 
heard to object to introduction and use 
of secondary evidence to show what the 
withheld documents or other evidence 
would have shown; 

(d) Rule that a pleading, or part of a 
pleading, or a motion or other submis-
sion by the party, to which the order 
for production related, be stricken; 

(e) Dismiss the entire proceeding 
with prejudice to matters alleged in 
the complaint, but without prejudice 
to counterclaims; and 

(f) Issue a default order and render a 
decision against the party, whose 
rights shall thereafter be determined 
by §§ 12.22 and 12.23 of these rules. 

§ 12.36 Subpoenas to compel discovery. 

An application for a subpoena requir-
ing a party or non-party to comply 
with a discovery order issued pursuant 
to §§ 12.31 and 12.32, may be made, in 
writing, by any party without notice to 
other parties, and may be filed simul-
taneously with the motion for the dis-
covery order. The standards for 
issuance or denial of such an applica-
tion, the service requirement, and the 
method for enforcing such subpoenas 
shall be determined by the provisions 
of § 12.313 of these rules. 

Subpart C—Rules Applicable to 
Voluntary Decisional Proceedings 

§ 12.100 Scope and applicability of 
rules. 

(a) In general. The rules set forth in 
this subpart are applicable only to pro-
ceedings forwarded pursuant to 
§ 12.26(a) of the Reparation Rules. The 
rules of subpart B permitting discovery 
are applicable in a voluntary decisional 
proceeding. Unless specifically made 
applicable, the rules prescribed in sub-
parts D, E, and F shall not apply in a 
voluntary decisional proceeding. 

(b) Waiver by electing the voluntary 
decisional procedure. By electing the 
voluntary decisional procedure, parties 
waive the opportunity for an oral hear-
ing and whatever rights they may have 
otherwise had: to receive a written 
statement of the findings of fact upon 
which the final decision is based; to 
prejudgment interest in connection 
with a reparation award; to appeal to 
the Commission the final decision; and 
to appeal the final decision to a U.S. 
Court of Appeals pursuant to section 
14(e) of the Commodity Exchange Act, 
7 U.S.C. 18(e). 

§ 12.101 Functions and responsibilities 
of the Judgment Officer. 

The Judgment Officer shall be re-
sponsible for the fair and orderly con-
duct of the proceeding and shall have 
the authority: 

(a) To rule upon discovery-related 
motions, and to take such action pur-
suant to § 12.35 as is appropriate if a 
party fails to comply with a discovery 
order; 

(b) To issue orders for the production 
of documents and tangible things and 
orders for written testimony, as pro-
vided in § 12.34; 

(c) To issue subpoenas pursuant to 
§ 12.34 and § 12.36; 

(d) To issue orders of default for good 
cause shown against any party who 
fails to participate in the proceeding, 
or to comply with any provisions of 
these rules; 

(e) To receive submissions of proof; 
(f) Make the final decision in accord-

ance with § 12.106 of these rules; and 
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(g) Issue such orders as are necessary 
and appropriate to effectuate the or-
derly conduct of the proceeding. 

[49 FR 6621, Feb. 22, 1984; 49 FR 15070, Apr. 17, 
1984, as amended at 78 FR 12937, Feb. 26, 2013] 

§ 12.102 Disqualification of Judgment 
Officer. 

(a) At his own request. A Judgment Of-
ficer may withdraw from a voluntary 
decisional proceeding when he con-
siders himself to be disqualified on the 
grounds of personal bias, conflict of in-
terest, or similar bases. In such event 
he shall immediately notify the Com-
mission and each of the parties of his 
withdrawal and of his basis for such ac-
tion. 

(b) Upon the request of a party. Any 
party may request a Judgment Officer 
to disqualify himself on the grounds of 
personal bias, conflict of interest, or 
similar bases. Interlocutory review of 
an adverse ruling by the Judgment Of-
ficer may be sought without certifi-
cation of the matter by the Judgment 
Officer only in accordance with the 
procedures set forth in § 12.309 of the 
Reparation Rules. 

§ 12.103 Filing of documents; subscrip-
tion; service. 

Except as otherwise specifically pro-
vided in these rules, all documents 
filed in a voluntary decisional pro-
ceeding, including (but not limited to) 
amended or supplemental pleadings, 
motions, discovery requests and re-
sponses thereto, and submissions of 
proof, shall meet the requirements of 
§§ 12.11 and 12.12 of the Reparation 
Rules as to form, and shall be filed and 
served in accordance with § 12.10 of the 
Reparation Rules. 

§ 12.104 Amendments to pleadings; mo-
tions. 

(a) Amendments and supplemental 
pleadings. At any time prior to the 
issuance of the final decision, the par-
ties may, by unanimous express writ-
ten consent, amend or supplement the 
pleadings. Supplemental pleadings may 
set forth transactions or occurrences 
or events which have happened since 
the date of the pleadings to be amended 
or supplemented, and which are rel-
evant to any of the issues involved. 

(b) Motions. Except as specifically 
permitted by rule in this subpart, mo-
tions, other than discovery-related mo-
tions and motions relating to proce-
dural orders, shall be prohibited. Mo-
tions for procedural orders, including 
motions for extension of time, may be 
acted upon at any time. 

§ 12.105 Submission of proof only in 
documentary or tangible form. 

Proof in support of the complaint and 
in support of the respondent’s answer 
(including counterclaims, if any), and 
any reply thereto, may be found in 
those verified documents, in verified 
statements of non-party witnesses, in 
other verified statements of fact, and 
in other documents and tangible evi-
dence. No oral testimony by, or exam-
ination of, the parties or their wit-
nesses shall be permitted. 

§ 12.106 Final decision and order. 

(a) When a final decision is required. 
After all submissions of proof have 
been received, the Judgment Officer 
shall make the final decision. Upon its 
issuance, the final decision shall forth-
with be filed with the Proceedings 
Clerk, and immediately served on the 
parties. The Proceedings Clerk shall 
also serve a notice, to accompany the 
final decision, of the effect of a failure 
by a party ordered to pay a reparation 
award to file the documents required 
by § 12.407(c) of these rules. 

(b) Content of final decision. The final 
decision shall contain: 

(1) A briefly stated conclusion, not 
accompanied by findings of fact, as to 
whether the respondent violated any 
provision of the Act, Commission’s reg-
ulations or orders, resulting in dam-
ages to the complainant; and 

(2) If one or more counterclaims have 
been permitted in the proceeding, a 
brief conclusion, not accompanied by 
findings of fact, as to whether the com-
plainant is liable to the respondent for 
such counterclaims; and 

(3) A determination of the amount of 
damages, if any, sustained by com-
plainant or respondent in connection 
with reparation claims or counter-
claims, and an order against a party 
found liable for damages directing that 
party to pay an award. An award in 
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favor of the complainant shall not ex-
ceed the amount of damages in the 
complaint (including any amendment 
thereto), and an award in favor of a re-
spondent shall not exceed the amount 
of damages claimed in a counterclaim 
(including any amendment thereto). 

A conclusion made pursuant to para-
graph (b)(1) of this section shall not be 
deemed a finding of the Commission for 
the purposes of Section 8a of the Com-
modity Exchange Act. 

(c) No assessment of prejudgment inter-
est or costs; assessment of post-judgment 
interest. A party found liable for dam-
ages in a voluntary decisional pro-
ceeding shall not be assessed prejudg-
ment interest, attorney’s fees, or costs 
(other than the filing fee and costs as-
sessed as a sanction for abuse of dis-
covery). Post-judgment interest shall 
be awarded at a rate determined in ac-
cordance with 28 U.S.C. 1961(a). 

(d) Effect of final decision and order: 
No appeal. A party may not appeal to 
the Commission a final decision issued 
pursuant to subpart C of these rules. In 
accordance with the election and waiv-
ers described in § 12.100(b), a final deci-
sion may not be appealed to a U.S. 
Court of Appeals pursuant to section 
14(e) of the Commodity Exchange Act, 
but a final decision shall be recognized 
as a final order of the Commission for 
all other purposes including the judi-
cial enforcement of an award made in 
connection with the final decision pur-
suant to section 14(d) of the Com-
modity Exchange Act. 

(e) Effective date of final decision. A 
final decision and order shall become 
effective thirty (30) days after service, 
unless the Commission pursuant to 
§ 12.403 takes review of the decision on 
its own motion on or before the thir-
tieth day. Any reparation award or-
dered in a final decision pursuant to 
this rule shall be satisfied in full with-
in forty-five (45) days after service 
thereof, unless the Commission pursu-
ant to § 12.403(b) stays the duty of satis-
faction. Any party who fails timely to 
satisfy such an award is subject to the 
automatic suspension provisions of 
§ 12.407(c). 

[49 FR 6621, Feb. 22, 1984, as amended at 59 
FR 9637, Mar. 1, 1994; 73 FR 70275, Nov. 20, 
2008] 

Subpart D—Rules Applicable to 
Summary Decisional Proceedings 

§ 12.200 Scope and applicability of 
rules. 

The rules set forth in this subpart are 
applicable only to proceedings for-
warded pursuant to § 12.26(b) of the 
Reparation Rules. The rules in subpart 
B permitting discovery are applicable 
in a summary decisional proceeding. 
Unless specifically made applicable, 
the rules prescribed in subparts C and 
E shall not apply to such proceedings. 
Parties to a proceeding forwarded pur-
suant to § 12.26(b) may, by signed agree-
ment filed at any time prior to the 
issuance of the initial decision, or of 
any other order disposing of all issues 
in the proceeding, elect to have all of 
the issues in the proceeding decided 
pursuant to the voluntary decisional 
procedure. Upon receiving a timely 
filed stipulation signed by all parties 
evidencing such an election, the Judg-
ment Officer shall conduct the pro-
ceeding and render a decision pursuant 
to subpart C of these rules. 

§ 12.201 Functions and responsibilities 
of the Judgment Officer. 

The Judgment Officer shall be re-
sponsible for the fair and orderly con-
duct of the proceeding and shall have 
the authority: 

(a) In his discretion, to conduct pre- 
decision conferences in accordance 
with § 12.206 of these rules; 

(b) To rule upon all discovery-related 
motions, and to take such action pur-
suant to § 12.35 as is appropriate if a 
party fails to comply with a discovery 
order; 

(c) To issue orders for the production 
of documents and tangible things and 
orders for written testimony, as pro-
vided in § 12.34 of these rules; 

(d) To take such action as is appro-
priate under § 12.35 of these rules, if a 
party fails to comply with an order 
issued by the Judgment Officer pursu-
ant to § 12.34; 

(e) To rule on all motions permitted 
pursuant to § 12.205; 

(f) To issue default orders for good 
cause against parties who fail to par-
ticipate in the proceeding or to comply 
with these rules; 
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(g) If an oral hearing is ordered, to 
preside at the hearing, which shall in-
clude the authority to receive relevant 
evidence, to administer oaths and affir-
mations, to examine witnesses, and to 
rule on offers of proof; 

(h) To issue subpoenas in accordance 
with the provisions of §§ 12.34, 12.36 and 
12.209 of these rules; 

(i) To make the initial decision in ac-
cordance with § 12.210 of these rules; 
and 

(j) To issue such orders as are nec-
essary and appropriate to effectuate 
the orderly conduct of the proceeding. 

[49 FR 6621, Feb. 22, 1984; 49 FR 15070, Apr. 17, 
1984, as amended at 59 FR 9637, Mar. 1, 1994] 

§ 12.202 Disqualification of Judgment 
Officer. 

(a) At his own request. A Judgment Of-
ficer may withdraw from a summary 
decisional proceeding when he con-
siders himself to be disqualified on the 
grounds of personal bias, conflict of in-
terest, or similar bases. In such event, 
he shall immediately notify the Com-
mission and each of the parties of his 
withdrawal and of his basis for such ac-
tion. 

(b) Upon the request of a party. Any 
party may request a Judgment Officer 
to disqualify himself on the grounds of 
personal bias, conflict of interest, or 
similar bases. Interlocutory review of 
an order denying such a request may be 
sought without certification of the 
matter by the Judgment Officer only in 
accordance with the procedures set 
forth in § 12.309 of the Reparation 
Rules. 

§ 12.203 Filing of documents; subscrip-
tion; service. 

Except as otherwise specifically pro-
vided in these rules, all documents 
filed in a summary decisional pro-
ceeding, including (but not limited to) 
amended or supplemental pleadings, 
motions, discovery notices and re-
sponses thereto, documents produced 
or filed pursuant to § 12.34 of these 
rules, and submissions of proof, shall 
meet the requirements of §§ 12.11 and 
12.12 of these rules as to form, and shall 
be filed and served in accordance with 
§ 12.10 of the Reparation Rules. 

§ 12.204 Amended and supplemental 
pleadings. 

(a) Amendments to pleadings. At any 
time before the parties have concluded 
their submission of proof, the Judg-
ment Officer may allow amendments of 
the pleadings either upon written con-
sent of the parties, or for good cause 
shown, provided however, that any 
pleading as amended shall not contain 
an allegation of damages in excess of 
$30,000. Any party may file a response 
to a motion to amend the pleadings 
within ten (10) days after the date of 
service upon him of the motion; 

(b) Supplemental pleadings. At any 
time before the parties have concluded 
their submissions of proof, and upon 
such terms as are just, the Judgment 
Officer may, upon motion by a party, 
permit a party to serve a supplemental 
pleading setting forth transactions, oc-
currences or events which have hap-
pened since the date of the pleadings 
sought to be supplemented and which 
are relevant to any of the issues in the 
proceeding: Provided However, That any 
pleading as supplemented may not con-
tain an allegation of damages in excess 
of $30,000. Any party may file a re-
sponse to a motion to supplement the 
pleadings within ten (10) days after the 
date of service upon him of the motion. 

(c) Pleadings to conform to the evi-
dence. When issues not raised by the 
pleadings but reasonably within the 
scope of a summary decisional pro-
ceeding are tried with the express or 
implied consent of the parties, they 
shall be treated in all respects as if 
they had been raised in the pleadings. 

[49 FR 6621, Feb. 22, 1984, as amended at 59 
FR 9637, Mar. 1, 1994] 

§ 12.205 Motions. 

(a) In general. Motions for relief not 
otherwise specifically provided for in 
subpart D of these rules, other than 
discovery-related motions and motions 
for extensions of time and similar pro-
cedural orders, shall not be allowed. 
Except as otherwise specifically pro-
vided in these rules, all motions per-
mitted under these rules shall be di-
rected to the Judgment Officer prior to 
the filing of the initial decision, and to 
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the Commission after the initial deci-
sion has been filed. Motions for exten-
sions of time and similar procedural or-
ders may be acted upon at any time, 
without awaiting a response thereto. 
Any party adversely affected by such 
action may request reconsideration, 
vacation or modification of such ac-
tion. 

(b) Answer to motions. Any party may 
serve and file a written response to a 
motion within ten (10) days after serv-
ice of the motion upon him, or within 
such longer or shorter period as is es-
tablished by these rules, or as the 
Judgment Officer or the Commission 
may direct. 

(c) Dismissal—(1) By the Judgment Offi-
cer. A Judgment Officer, acting upon 
his own motion, may 

(i) Dismiss the entire proceeding 
without prejudice to counterclaims, if 
he finds that the matters alleged in the 
complaint fail to state a claim cog-
nizable in reparations; or 

(ii) Order dismissal of any claim, 
counterclaim, or party from the pro-
ceeding if he finds, after review of the 
record, that such claim or counter-
claim (by itself or as applied to any 
party) is not cognizable in reparations. 

(2) Motion for dismissal by a party. Any 
party who believes that grounds exist 
for dismissal of the entire complaint, 
or of any claim therein, or of any coun-
terclaim or party from the proceeding, 
may file a motion for dismissal speci-
fying the claims or parties to be dis-
missed and the reasons therefor. Upon 
consideration of the whole record, the 
Judgment Officer may grant or deny 
such motion, in whole or in part. 

(3) Content and effect of order of dis-
missal. Any order of dismissal entered 
pursuant to this rule shall contain a 
brief statement of the findings and con-
clusions which serve as the basis for 
the order. An order of dismissal of the 
entire proceeding pursuant to this rule 
shall have the effect of an initial deci-
sion (see § 12.213(d)), and may be ap-
pealed to the Commission in accord-
ance with the requirements of § 12.401 
of these rules. 

§ 12.206 Pre-decision conferences. 
At any time after a summary 

decisional proceeding has been com-
menced pursuant to § 12.26(b), the Judg-

ment Officer may, in his discretion, 
conduct one or more pre-decision con-
ferences to be held in Washington, DC 
or by telephone, with all parties, for 
the purposes of: 

(a) Discussing the advisability of 
electing the voluntary decisional pro-
cedure; 

(b) Encouraging settlement of the en-
tire case, or any part thereof, (such dis-
cussions may be ex parte with the con-
sent of all parties); 

(c) Simplifying or clarifying issues; 
(d) Obtaining stipulations, admis-

sions of fact and of authenticity of doc-
uments; 

(e) Discussing amendments or supple-
ments to the pleadings; 

(f) Encouraging an early settlement 
of disputes relating to discovery; and 

(g) Discussing any matters of rel-
evance in the proceeding. 
At or following the conclusion of such 
a conference, the Judgment Officer 
may serve a pre-decision memorandum 
and order setting forth the agreements, 
if any, reached by the parties, any pro-
cedural determinations made by him, 
and the issues for resolution not dis-
posed of by the admissions or agree-
ments by the parties. Such order, when 
issued, shall control the subsequent 
course of the proceeding unless modi-
fied to prevent injustice. 

§ 12.207 Summary disposition. 
(a) Filing of motions, answers. Any 

party who believes that there is no 
genuine issue of material fact to be de-
termined and that he is entitled to a 
decision as a matter of law concerning 
all issues of liability in the proceeding 
may file a motion for summary disposi-
tion at any time until the parties have 
concluded their submissions of proof. 
Any adverse party, within ten (10) days 
after service of the motion, may file 
and serve opposing papers or may 
countermove for summary disposition. 

(b) Supporting papers. A motion for 
summary disposition shall include a 
statement of the material facts as to 
which the moving party contends there 
is no genuine issue, supported by the 
pleadings, and by affidavits, other 
verified statements, admissions, stipu-
lations, and interrogatories. The mo-
tion may also be supported by briefs 
containing points and authorities in 
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support of the contention of the party 
making the motion. When a motion is 
made and supported as provided in this 
section, unless otherwise ordered by 
the Judgment Officer, an adverse party 
may not rest upon the mere allega-
tions, but shall serve and file in re-
sponse a statement setting forth those 
material facts as to which he contends 
a genuine issue exists, supported by af-
fidavits and other verified material. He 
may also submit a brief of points and 
authorities. 

(c) Summary disposition upon motion of 
the Judgment Officer. If the Judgment 
Officer believes that there may be no 
genuine issue of material fact to be de-
termined and that one of the parties 
may be entitled to a decision as a mat-
ter of law, he may direct the parties to 
submit papers in support of and in op-
position to summary disposition, sub-
stantially as provided in paragraphs (a) 
and (b) of this section. 

(d) Ruling on summary disposition. The 
Judgment Officer may grant summary 
disposition if the undisputed pleaded 
facts, affidavits, other verified state-
ments, admissions, stipulations, and 
matters of official notice show that (1) 
there is no genuine issue as to any ma-
terial fact; (2) there is no necessity 
that further facts be developed in the 
record; and (3) a party is entitled to a 
decision in his favor as a matter of law. 

(e) Review of ruling; appeal. An appli-
cation for interlocutory review of an 
order denying a motion for summary 
disposition shall not be allowed. An 
order granting summary disposition as 
to all of the issues and all of the par-
ties in the proceeding shall have the 
same effect as an initial decision (see 
§ 12.210(d)), and may be appealed to the 
Commission, in accordance with § 12.401 
of these rules. 

§ 12.208 Submissions of proof. 

(a) Documentary evidence. Each party 
may file and serve verified statements 
of fact and affidavits of non-party wit-
nesses with personal knowledge of the 
facts which they aver to be true. Proof 
in support of the complaint and in sup-
port of the respondent’s answer may be 
found in those verified documents, in 
affidavits of non-party witnesses, in 
other verified statements of fact, and 

in other documents and tangible exhib-
its. 

(b) Oral testimony and examination. 
The Judgment Officer may order an 
oral hearing for the presentation of 
testimony and examination of the par-
ties and their witnesses when appro-
priate and necessary for the resolution 
of factual issues, upon motion by ei-
ther a party or the Judgment Officer. 
An oral hearing held under this section 
will be convened by conference tele-
phone call as provided in § 12.209(b), ex-
cept that an in-person hearing may be 
held in Washington, DC, under the cir-
cumstances set forth in § 12.209(c). 

[49 FR 6621, Feb. 22, 1984, as amended at 59 
FR 9637, Mar. 1, 1994] 

§ 12.209 Oral testimony. 
(a) Generally. When the Judgment Of-

ficer determines that an oral hearing is 
necessary and appropriate, such oral 
hearing will be held either by tele-
phone or in person in Washington, DC, 
as set forth below. The Judgment Offi-
cer, in his or her discretion with con-
sideration for the convenience of the 
parties and their witnesses, will deter-
mine the time and date of such hear-
ing. During an oral hearing, in his or 
her discretion, the Judgment Officer 
may regulate appropriately the course 
and sequence of testimony and exam-
ination of the parties and their wit-
nesses and limit the issues. 

(b) Telephonic hearings. When a Judg-
ment Officer has determined to hold an 
oral hearing by telephone, an order to 
that effect will be issued at least 15 
days prior to the hearing notifying the 
parties of the date and time of the 
hearing. The order will direct the par-
ties to confirm, at least 48 hours in ad-
vance of the hearing, that the correct 
telephone numbers for the parties and 
their witnesses are on file with the Of-
fice of Proceedings, and warn that fail-
ure to provide correct telephone num-
bers may be deemed waiver of that par-
ty’s right to participate in the hearing, 
to present evidence, or to cross-exam-
ine other witnesses. If a party is un-
available by telephone at the appointed 
time, any other party in attendance 
may present testimony, and the Judg-
ment Officer also may impose any ap-
propriate sanction listed in § 12.35. All 
telephonic hearings will be recorded 
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electronically but will be transcribed 
only upon direction of the Judgment 
Officer (if necessary) or in the event of 
Commission review. The parties may 
secure a copy of the recording of the 
hearing from the Proceedings Clerk 
upon written request and payment of 
the cost of the recording. 

(c) Washington, DC hearings. In excep-
tional circumstances and when an in- 
person hearing is determined to be nec-
essary in resolving the issues, the 
Judgment Officer may order an in-per-
son hearing in Washington, DC upon 
written request by a party and the 
agreement of at least one opposing 
party. The Judgment Officer will issue 
notice of the time, date, and location 
of an in-person hearing to the parties 
at least 30 days in advance of the hear-
ing. Except as otherwise provided here-
in, an in-person hearing will be held 
and recorded in the manner prescribed 
in § 12.312(c) through (f) of these rules. 
A party not agreeing to appear at the 
hearing in Washington, DC, may be or-
dered to participate by telephone. Any 
party not appearing in person or by 
telephone will be deemed to have 
waived the right to participate in the 
hearing, to present evidence, or to 
cross-examine other witnesses; further, 
that party may be subject to such ac-
tion under § 12.35 as the Judgment Offi-
cer may find appropriate. The Judg-
ment Officer may order any party who 
requests or agrees to appear at a hear-
ing in Washington, DC and fails to ap-
pear without good cause, to pay any 
reasonable costs unnecessarily in-
curred by parties appearing at such a 
hearing. 

(d) Compulsory process. An application 
for a subpoena requiring a non-party to 
participate in a telephonic hearing or 
to appear at an in-person hearing in 
Washington, DC, may be made in writ-
ing to the Judgment Officer without 
notice to the other parties. The stand-
ards for issuance or denial of an appli-
cation for a subpoena, the service and 
travel fee requirements, and the meth-
od for enforcing such subpoenas are set 
forth at § 12.313 of these rules. 

[59 FR 9637, Mar. 1, 1994] 

§ 12.210 Initial decision. 
(a) In general. Proposed findings of 

fact and conclusions of law briefs shall 

not be allowed. As soon as practicable 
after all submissions of proof have been 
received, the Judgment Officer shall 
make the initial decision, which he 
shall forthwith file with the Pro-
ceedings Clerk. Upon filing of an initial 
decision, the Proceedings Clerk shall 
immediately serve upon the parties a 
copy of the initial decision and a noti-
fication of the effect of a party’s fail-
ure timely to appeal the initial deci-
sion to the Commission, as provided in 
paragraphs (d) and (e) of this section, 
as well as the effect of a failure by a 
party who has been ordered to pay a 
reparation award timely to file the 
documents required by § 12.407(c). 

(b) Content of initial decision. In the 
initial decision in a summary 
decisional proceeding, the Judgment 
Officer shall: 

(1) Include a brief statement of his 
findings as to the facts, with references 
to those portions of the record which 
support his findings; 

(2) Make a determination whether or 
not the respondent has violated any 
provision of the Commodity Exchange 
Act, or rule, regulation or order there-
under; 

(3) Make a determination whether 
the complainant is liable to any re-
spondent who has made a counterclaim 
in the proceeding; 

(4) Determine the amount of dam-
ages, if any, that the complainant has 
sustained as a result of respondent’s 
violations, the amount of punitive 
damages, if any, for which respondent 
is liable to complainant, which shall 
not exceed $30,000, exclusive of interest 
and costs; and the amount, if any, for 
which complainant is liable to respond-
ents based on counterclaims, which, in 
aggregate, shall not exceed $30,000, ex-
clusive of interest and costs; and 

(5) Include an order directing either 
the respondent or the complainant, de-
pending upon whose liability is greater, 
to pay an amount based on the dif-
ference in the amounts determined pur-
suant to paragraph (b)(4) of this sec-
tion, on or before a date fixed in the 
order. 

(c) Costs; prejudgment interest. The 
Judgment Officer may, in the initial 
decision, award costs (including the 
costs of instituting the proceeding, and 
if appropriate, reasonable attorneys’ 
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fees) and, if warranted as a matter of 
law under the circumstances of the 
particular case, prejudgment interest 
to the party in whose favor a judgment 
is entered. 

(d) Effect of initial decision. The initial 
decision shall become the final decision 
and order of the Commission thirty (30) 
days after service thereof, except: 

(1) The initial decision shall not be-
come the final decision as to a party 
who shall have timely filed and per-
fected an appeal thereof to the Com-
mission in accordance with § 12.401 of 
these rules; and 

(2) The initial decision shall not be-
come final as to any party to the pro-
ceeding if, within thirty (30) days after 
service of the initial decision, the Com-
mission itself shall have placed the 
case on its own docket for review or 
stayed the effective date of the initial 
decision. 

(e) Effect of failure to file and perfect 
an appeal to the Commission. Unless the 
Commission takes review on its own 
motion, the timely filing and perfec-
tion of an appeal to the Commission of 
the initial decision is mandatory as a 
prerequisite to appellate judicial re-
view of a final decision and order en-
tered pursuant to these rules. 

[49 FR 6621, Feb. 22, 1984, as amended at 59 
FR 9638, Mar. 1, 1994] 

Subpart E—Rules Applicable to 
Formal Decisional Proceedings 

§ 12.300 Scope and applicability of 
rules. 

The rules set forth in this subpart are 
applicable to proceedings forwarded 
pursuant to § 12.26(c) of the Reparation 
Rules. The rules in subpart B permit-
ting discovery are applicable in a for-
mal decisional proceeding, as supple-
mented by § 12.301. Unless specifically 
made applicable, the rules prescribed 
in subparts C and D shall not apply to 
formal decisional proceedings. Parties 
to a proceeding forwarded pursuant to 
§ 12.26(c) may, by written agreement 
filed at any time prior to the issuance 
of an initial decision, or of any other 
order disposing of all issues in the pro-
ceeding, elect to have all issues in the 
proceeding decided pursuant to the vol-
untary decisional procedure. Upon re-
ceiving a timely filed stipulation 

signed by all parties evidencing such 
an election, the Administrative Law 
Judge shall conduct the proceeding and 
render a decision pursuant to subpart C 
of these rules. 

§§ 12.301–12.302 [Reserved] 

§ 12.303 Pre-decision conferences. 

During the time period permitted for 
discovery pursuant to § 12.30(d), and 
thereafter, the Administrative Law 
Judge may, in his discretion, conduct 
one or more pre-decision conferences to 
be held in Washington, DC or by tele-
phone, with all parties for the purposes 
of: 

(a) Discussing the advisability of 
electing the voluntary decisional pro-
cedure; 

(b) Encouraging a settlement of the 
entire case, or any part thereof (such 
discussions may be ex parte with the 
consent of all parties); 

(c) Simplifying or clarifying issues; 
(d) Obtaining stipulations, admis-

sions of fact and of authenticity of doc-
uments; 

(e) Discussing amendments or supple-
ments to the pleadings; 

(f) Encouraging an early settlement 
of disputes relating to discovery; and 

(g) Discussing any matters of rel-
evance in the proceeding. 

At or following the conclusion of a pre- 
decision conference, the Administra-
tive Law Judge may serve a pre-deci-
sion memorandum and order setting 
forth the agreements reached by the 
parties, any procedural determinations 
made by him, and the issues for resolu-
tion not disposed of by admissions or 
agreements by the parties. Such an 
order shall control the subsequent 
course of the proceeding unless modi-
fied to prevent injustice. 

[49 FR 6621, Feb. 22, 1984, as amended at 57 
FR 20638, May 14, 1992] 

§ 12.304 Functions and responsibilities 
of the Administrative Law Judge. 

Once he has been assigned the case, 
the Administrative Law Judge shall be 
responsible for the fair and orderly 
conduct of a formal decisional pro-
ceeding and shall have the authority: 

(a) To issue such orders as are de-
scribed in § 12.34 of these rules; 
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(b) To issue subpoenas pursuant to 
§§ 12.34, 12.36, and 12.313 of these rules; 

(c) To take such action as is appro-
priate pursuant to § 12.35 if a party fails 
to comply with a discovery order, or an 
order issued pursuant to § 12.34 of these 
rules; 

(d) [Reserved] 
(e) In his discretion, to conduct pre- 

decision conferences, for the purposes 
prescribed in § 12.303, at any time after 
a proceeding has commenced pursuant 
to § 12.26(c); 

(f) To issue pre-hearing orders as re-
quired by § 12.312(a); 

(g) To certify interlocutory matters 
to the Commission for its determina-
tion in accordance with § 12.309; 

(h) To issue orders of dismissal pur-
suant to § 12.308; 

(i) To issue default orders for good 
cause against parties who fail to par-
ticipate in the proceeding, or to com-
ply with these rules; 

(j) If appropriate, to issue orders for 
summary disposition in the manner 
prescribed by § 12.310; 

(k) If an oral hearing is ordered, to 
preside at the oral hearing, which shall 
include the authority to receive rel-
evant evidence, to administer oaths 
and affirmations, to examine wit-
nesses, and to rule on offers of proof; 

(l) To make the initial decision; and 
(m) To issue such orders, and take 

any other actions as are required to 
give effect to these rules. 

[49 FR 6621, Feb. 22, 1984; 49 FR 15070, Apr. 17, 
1984; 49 FR 17750, Apr. 25, 1984, as amended at 
57 FR 20637, May 14, 1992] 

§ 12.305 Disqualification of Adminis-
trative Law Judge. 

(a) At his own request. An Administra-
tive Law Judge may withdraw from a 
formal decisional proceeding when he 
considers himself to be disqualified on 
the grounds of personal bias, conflict of 
interest, or similar bases. In such 
event, he shall immediately notify the 
Commission and each of the parties of 
his withdrawal and of his basis for such 
action. 

(b) Upon the request of a party. Any 
party may request an Administrative 
Law Judge to disqualify himself on the 
grounds of personal bias, conflict of in-
terest, or similar bases. Interlocutory 
review of an order denying such a re-

quest may be sought without certifi-
cation of the matter by an Administra-
tive Law Judge, only in accordance 
with the procedures set forth in § 12.309 
of these rules. 

§ 12.306 Filing of documents; subscrip-
tion; service. 

Except as otherwise specifically pro-
vided in these rules, all documents 
filed in a formal decisional proceeding 
including, but not limited to, amended 
or supplemental pleadings, motions, 
discovery notices or requests, and re-
sponses thereto, documents filed or 
produced pursuant to § 12.34 of these 
rules, and submissions of proof, shall 
meet the requirements of §§ 12.11 and 
12.12 of the rules as to form, and shall 
be filed and served in accordance with 
§ 12.10 of the Reparation Rules. 

§ 12.307 Amended and supplemental 
pleadings. 

(a) Amendments to pleadings. At any 
time before the parties have concluded 
their submissions of proof, the Admin-
istrative Law Judge may allow amend-
ments of the pleadings either upon 
written consent of the parties or for 
good cause shown. Any party may file 
a response to a motion to amend the 
pleadings within ten (10) days after the 
date of service upon him of the motion. 

(b) Supplemental pleadings. At any 
time before the parties have concluded 
their submissions of proof, and upon 
such terms as are just, an Administra-
tive Law Judge may, upon motion by a 
party, permit a party to serve a supple-
mental pleading setting forth trans-
actions, occurrences or events which 
have happened since the date of the 
pleadings sought to be supplemented 
and which are relevant to the issues in 
the proceeding. Any party may file a 
response to a motion to supplement the 
pleadings with ten (10) days after the 
date of service upon him of the motion. 

(c) Pleadings to conform to the evi-
dence. When issues not raised by the 
pleadings but reasonably within the 
scope of a formal decisional proceeding 
are tried with the express or implied 
consent of the parties, they shall be 
treated in all respects as if they had 
been raised in the pleadings. 
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§ 12.308 Motions. 
(a) In general. An application for a 

form of relief not otherwise specifically 
provided for in this subpart E shall be 
made by a motion, which shall be in 
writing (unless made on the record dur-
ing an oral hearing). The motion shall 
state the relief sought and the basis for 
the relief and may set forth the author-
ity relied upon. All motions, unless 
otherwise provided in these rules, shall 
be directed to the Administrative Law 
Judge before the initial decision is 
filed, and to the Commission after the 
initial decision is filed. 

(b) Answer to motions. Any party may 
serve and file a written response to a 
motion within ten (10) days after serv-
ice of the motion upon him, or within 
such longer or shorter period as estab-
lished by these rules, or as the Admin-
istrative Law Judge or the Commission 
may direct. 

(c) Dismissal—(1) By the Administrative 
Law Judge. The Administrative Law 
Judge, acting on his own motion, may, 
at any time after he has been assigned 
the case: 

(i) Dismiss the entire proceeding, 
without prejudice to counterclaims, if 
he finds that none of the matters al-
leged in the complaint state a claim 
that is cognizable in reparations; or 

(ii) Order dismissal of any claim, 
counterclaim, or party from the pro-
ceeding if he finds that such claim or 
counterclaim (by itself, or as applied to 
a party) is not cognizable in repara-
tions. 

(2) Motion for dismissal by a party. Any 
party who believes that grounds exist 
for dismissal of the entire complaint, 
of any claim therein, of any counter-
claim, or of a party from the pro-
ceeding, may file a motion for dis-
missal specifying the claims, counter-
claims, or parties to be dismissed and 
the reasons therefor. Upon consider-
ation of the whole record, the Adminis-
trative Law Judge may grant or deny 
such motion, in whole or in part. 

(3) Content and effect of order of dis-
missal. Any order of dismissal entered 
pursuant to this rule shall contain a 
brief statement of the findings and con-
clusions which serve as the basis for 
the order. An order of dismissal of the 
entire proceeding pursuant to this rule 
shall have the effect of an initial deci-

sion which may be appealed to the 
Commission in accordance with the re-
quirements set forth in § 12.401 of these 
rules. 

(d) Motions for procedural orders. Mo-
tions for procedural orders, including 
motions for extensions of time, may be 
acted on at any time, without awaiting 
a response thereto. Any party ad-
versely affected by such action may re-
quest reconsideration, vacation or 
modification of such action. 

(e) Dilatory motions. Repetitive or nu-
merous motions dealing with the same 
subject matter shall not be permitted. 

§ 12.309 Interlocutory review by the 
Commission. 

Interlocutory review by the Commis-
sion of a ruling on a motion by an Ad-
ministrative Law Judge may be sought 
only as prescribed in this rule: 

(a) When interlocutory appeal may be 
taken. An interlocutory appeal may be 
permitted, in the discretion of the 
Commission, under the following cir-
cumstances: 

(1) The appeal is from a ruling pursu-
ant to § 12.102, § 12.202, or § 12.305 refus-
ing to grant a motion to disqualify a 
Judgment Officer or Administrative 
Law Judge; 

(2) The appeal is from a ruling pursu-
ant to § 12.9 suspending an attorney 
from participation in a reparation pro-
ceeding; 

(3) Upon a determination by the Ad-
ministrative Law Judge certified to the 
Commission either in writing or on the 
record, that 

(i) A ruling sought to be appealed in-
volves a controlling question of law or 
policy; 

(ii) An immediate appeal may mate-
rially advance the ultimate resolution 
of the issues in the proceeding; and 

(iii) Subsequent reversal of the ruling 
would cause unnecessary delay or ex-
pense to the parties; or 

(4) The appeal is from a ruling which 
satisfies the conditions of paragraphs 
(a)(3) (i)–(iii) of this section, despite 
the absence of certification, and ex-
traordinary circumstances are shown 
to exist. 

(b) Procedure to obtain interlocutory re-
view. An application for interlocutory 
review may be served and filed within 
ten (10) days after service of a ruling 
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described in paragraphs (a)(1), (a)(2), 
and (a)(4) of this section or of notice 
that a determination has been made 
pursuant to paragraph (a)(3) of this sec-
tion. The application for interlocutory 
review shall contain: 

(1) A statement of the facts necessary 
to an understanding of the controlling 
questions determined by the Adminis-
trative Law Judge, and to an under-
standing of the extraordinary cir-
cumstances warranting interlocutory 
review by the Commission; 

(2) A statement of the question or 
issue involved in the ruling upon which 
the application for review is based; 

(3) A statement of the reasons why, 
in the opinion of the party requesting 
review, the ruling was erroneous and 
should be reversed or modified; and 

(4) A copy of all papers filed by the 
parties that relate to the subject mat-
ter of the ruling at issue, including the 
order containing the ruling. 
Within seven (7) days after service of 
the application for interlocutory re-
view, any party may file a response in 
opposition to the application. 

(c) Standard for review. In the absence 
of extraordinary circumstances, the 
Commission will not review a ruling of 
an Administrative Law Judge prior to 
the Commission’s consideration of the 
proceeding pursuant to subpart F of 
these rules. A Commission denial of an 
application for interlocutory review 
shall be without prejudice to the apply-
ing party’s right to raise any argument 
made in the application as an issue in 
an appeal taken pursuant to subpart F 
of these rules. 

(d) Proceedings not stayed. The filing 
of an application for interlocutory re-
view and a grant of review shall not 
stay proceedings before an Administra-
tive Law Judge (or a Judgment Officer, 
if applicable) unless that official or the 
Commission shall so order. The Com-
mission will not consider a motion for 
a stay unless the motion shall have 
first been made to the Administrative 
Law Judge (or, if applicable, the Judg-
ment Officer) and denied. 

(e) Interlocutory review by the Commis-
sion on its own motion. Nothing in this 
rule should be construed as restricting 
the Commission from acting on its own 
motion to review on an interlocutory 
basis any ruling of an Administrative 

Law Judge, Proceedings Officer or a 
Judgment Officer in any proceeding 
commenced pursuant to § 12.26 of these 
rules. 

§ 12.310 Summary disposition. 

(a) Filing of motions, answers. Any 
party who believes that there is no 
genuine issue of material fact to be de-
termined and that he is entitled to a 
decision as a matter of law concerning 
all issues of liability in the proceeding 
may file a motion for summary disposi-
tion at any time before a determina-
tion is made by the Administrative 
Law Judge to order an oral hearing in 
the proceeding. Any adverse party, 
within ten (10) days after service of the 
motion, may file and serve opposing 
papers or may countermove for sum-
mary disposition. 

(b) Supporting papers. A motion for 
summary disposition shall include a 
statement of all material facts as to 
which the moving party contends that 
there is no genuine issue, supported by 
the pleadings, and by affidavits, other 
verified statements, admissions, stipu-
lations, and interrogatories. The mo-
tion may also be supported by briefs 
containing points and authorities in 
support of the contention of the party 
making the motion. When a motion is 
made and supported as provided in this 
section, unless otherwise ordered by 
the Administrative Law Judge, an ad-
verse party may not rest upon the 
mere allegations, but shall serve and 
file in response a statement setting 
forth those material facts as to which 
he contends a genuine issue exists, sup-
ported by affidavits and other verified 
material. He may also submit a brief of 
points and authorities. 

(c) Oral argument. Oral argument may 
be heard at the discretion of the Ad-
ministrative Law Judge and shall be 
heard in Washington, DC, or by tele-
phonic conference call. Such argument 
shall be recorded, and written tran-
scripts shall be made in the event that 
a grant or denial of summary disposi-
tion is reviewed by the Commission. 

(d) Summary disposition upon motion of 
the Administrative Law Judge. If the Ad-
ministrative Law Judge believes that 
there may be no genuine issue of mate-
rial fact to be determined and that one 
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of the parties may be entitled to a deci-
sion as a matter of law, he may direct 
the parties to submit papers in support 
of and in opposition to summary dis-
position, and may hear oral argument, 
substantially as provided in paragraphs 
(a), (b) and (c) of this section. 

(e) Ruling on summary disposition. The 
Administrative Law Judge shall grant 
summary disposition if the undisputed 
pleaded facts, affidavits, other verified 
statements, admissions, stipulations, 
and matters of official notice, show 
that (1) there is no genuine issue as to 
any material fact; (2) there is no neces-
sity that further facts be developed in 
the record; and (3) a party is entitled to 
a decision as a matter of law. 

(f) Review of ruling; appeal. An appli-
cation for interlocutory review of an 
order denying a motion for summary 
disposition shall not be allowed. Inter-
locutory review of an order granting 
summary disposition which disposes of 
less than all of the issues in the pro-
ceeding may be sought only in accord-
ance with § 12.309 of these rules. An 
order granting summary disposition 
which is dispositive of all issues, and as 
to all parties, in the proceeding may be 
appealed to the Commission in accord-
ance with the requirements set forth in 
§ 12.401 of these rules. 

§ 12.311 Disposition of proceeding or 
issues without oral hearing. 

If the Administrative Law Judge de-
termines that the documentary proof 
and other tangible forms of proof sub-
mitted by the parties are sufficient to 
permit resolution of some or all of the 
factual issues in the proceeding with-
out the need for oral testimony, he 
may order that all proof relating to 
such issues be submitted in documen-
tary and tangible form, and dispose of 
such issues without an oral hearing. In 
such an event, proof in support of the 
complaint, answer, and reply, may be 
found in those verified documents, in 
depositions on written interrogatories, 
in admissible documents obtained 
through discovery, in other verified 
statements of fact, documents and tan-
gible evidence. 

§ 12.312 Oral hearing. 
(a) Notification; prehearing order. If 

and when the proceeding has reached 

the stage of an oral hearing, the Ad-
ministrative Law Judge, giving due re-
gard for the convenience of the parties, 
shall set a time for hearing, as well as 
a location prescribed by paragraph (b) 
of this section, and shall file with the 
Proceedings Clerk, for immediate serv-
ice upon the parties: 

(1) An order requiring the parties to 
file and serve, within fifteen days after 
service of the order, a prehearing 
memorandum setting forth briefly: 

(i) A statement of all issues to be 
tried at the hearing; 

(ii) An identification of each witness 
expected to be called by that party; 

(iii) A summary of the testimony 
each witness is expected to provide; 
and 

(2) A notice stating the time and lo-
cation of the hearing. 

Prior to the hearing, the Administra-
tive Law Judge may issue an order 
based on the contents of the parties’ 
memoranda filed pursuant to para-
graph (a)(1) of this section, which, un-
less modified to prevent injustice, shall 
control the scope of matters to be tried 
at the oral hearing. If any change in 
the time or place of the hearing be-
comes necessary, it shall be made by 
the Administrative Law Judge, who, in 
such event, shall file with the Pro-
ceedings Clerk a notice of the change. 
Such notice shall be served upon the 
parties, unless it is made during the 
course of an oral hearing and made a 
part of the transcript. Hearings shall 
proceed expeditiously and, absent ex-
traordinary circumstances, shall be 
held in one location and shall continue, 
without suspension, until concluded. 

(b) Location of hearing. Unless the Di-
rector of the Office of Proceedings for 
reasons of administrative economy or 
practical necessity determines other-
wise, and except as provided in this 
subparagraph, the location of an oral 
hearing shall be in one of the following 
cities: Albuquerque, N.M.; Atlanta, 
Ga.; Boston, Mass.; Chicago, Ill.; Cin-
cinnati, Ohio; Columbia, S.C.; Denver, 
Colo.; Houston, Tex.; Kansas City, Mo.; 
Los Angeles, Cal.; Minneapolis, Minn.; 
New Orleans, La.; New York, N.Y.; 
Oklahoma City, Okla.; Phoenix, Ariz.; 
San Diego, Cal.; San Francisco, Cal.; 
Seattle, Wash.; St. Petersburg, Fla.; 
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and Washington, DC. The Administra-
tive Law Judge may, in any case where 
a party avers, in an affidavit, that none 
of the foregoing cities is located within 
300 miles of his principal residence, 
waive this paragraph and, upon giving 
due regard for the convenience of all of 
the parties, order that the hearing be 
held in a more convenient locale. 

(1) Who may appear. The parties may 
appear in person, by counsel, or by 
other representatives of their choosing, 
subject to the provisions of § 12.9 of 
these rules concerning practice before 
the Commission. 

(2) Effect of failure to appear. If any 
party to the proceeding fails to appear 
at the hearing, or at any part thereof, 
he shall to that extent be deemed to 
have waived the opportunity for an 
oral hearing in the proceeding. The Ad-
ministrative Law Judge, for just cause, 
may take such action as is appropriate 
pursuant to § 12.35 of these rules 
against a party who fails to appear at 
the hearing. In the event that a party 
appears at the hearing and no party ap-
pears for the opposing side, the party 
who is present may present his evi-
dence, in whole or in part, in the form 
of affidavits or by oral testimony, be-
fore the Administrative Law Judge. 

(c) Public hearings. All oral hearings 
shall be public except that upon appli-
cation of a party or affected witness 
the Administrative Law Judge may di-
rect that specific documents or testi-
mony be received and retained non- 
publicly in order to prevent unwar-
ranted disclosure of trade secrets or 
sensitive commercial or financial in-
formation or an unwarranted invasion 
of personal privacy. 

(d) Conduct of the hearing. Subject to 
paragraph (e) of this section, and ex-
cept as otherwise provided, at an oral 
hearing every party shall be entitled 
to: 

(1) Conduct direct and cross-examina-
tion of parties and witnesses. All wit-
nesses at a hearing for the purpose of 
taking evidence shall testify under 
oath or affirmation, which shall be ad-
ministered by the Administrative Law 
Judge. Unless otherwise ordered by the 
Administrative Law Judge, parties 
shall be entitled to present oral direct 
testimony and other documentary 
proof, and to conduct direct examina-

tion and cross examine adverse parties 
and witnesses. To expedite the hearing, 
the Administrative Law Judge may, in 
his discretion, order that the direct 
testimony of the parties and their wit-
nesses be presented in documentary 
form, by affidavit, interrogatory, and 
other documents. In any event, the Ad-
ministrative Law Judge, in his discre-
tion, may permit cross examination, 
without regard to the scope of direct 
testimony, as to any matter which is 
relevant to the issues in the pro-
ceeding; 

(2) Introduce exhibits. The original of 
each exhibit introduced in evidence or 
marked for identification shall be filed 
unless the Administrative Law Judge 
permits the substitution of copies for 
the original documents. A copy of each 
exhibit introduced by a party or 
marked for identification at his re-
quest shall be supplied by him to the 
Administrative Law Judge and to each 
other party to the proceeding. Exhibits 
shall be maintained by the reporter 
who shall serve as custodian of the ex-
hibits until they are transmitted to the 
Proceedings Clerk pursuant to para-
graph (f) of this section; 

(3) Make objections. A party shall 
timely and briefly state the grounds re-
lied upon for any objection made to the 
introduction of evidence. Formal ex-
ception to an adverse ruling shall not 
be required; and 

(4) Make offers of proof. When an ob-
jection to a question propounded to a 
witness is sustained, the examiner may 
make a specific offer of what he ex-
pects to prove by the answer of the wit-
ness. Rejected exhibits, adequately 
marked for identification, shall be re-
tained in the record so as to be avail-
able for consideration by any reviewing 
authority. 

(e) Admissibility of evidence. Relevant, 
material and reliable evidence shall be 
admitted. Irrelevant, immaterial, unre-
liable and unduly repetitious evidence 
shall be excluded. 

(f) Record of an oral hearing. Oral 
hearings for the purpose of taking evi-
dence shall be recorded and shall be 
transcribed in written form under the 
supervision of the Administrative Law 
Judge by a reporter employed by the 
Commission for that purpose. The 
original transcript shall be a part of 
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the record and shall be the sole official 
transcript. Copies of transcripts, ex-
cept those portions granted non-public 
treatment, shall be available from the 
reporter at rates not to exceed the 
maximum rates fixed by the contract 
between the Commission and the re-
porter. As soon as practicable after the 
close of the hearing, the reporter shall 
transmit to the Proceedings Clerk the 
transcript of the testimony and the ex-
hibits introduced in evidence at the 
hearing, except such portions of the 
transcript and exhibits as shall have 
already been delivered to the Adminis-
trative Law Judge. 

(g) Proposed findings of fact and con-
clusions law; briefs. An Administrative 
Law Judge, upon his own motion or 
upon motion of a party, may permit 
the filing of post-hearing proposed 
findings of fact and conclusions of law. 
Absent an order permitting such find-
ings and conclusions, none shall be al-
lowed. Unless otherwise ordered by the 
Administrative Law Judge and for good 
cause shown, the proposed findings and 
conclusions (including briefs in support 
thereof), shall not exceed twenty-five 
(25) pages and shall be filed not later 
than forty-five (45) days after the close 
of the oral hearing. 

[49 FR 6621, Feb. 22, 1984; 49 FR 15070, Apr. 17, 
1984] 

§ 12.313 Subpoenas for attendance at 
an oral hearing. 

(a) In general—(1) Application for 
issuance of subpoenas. An application 
for a subpoena requiring a party or 
other person to appear and testify at 
an oral hearing (subpoena ad 
testificandum) or to appear and testify 
and to produce specified documentary 
or tangible evidence at the hearing 
(subpoena duces tecum), shall (unless 
made orally at a hearing) be filed in 
writing and in duplicate, but need not 
be served upon other parties. The appli-
cation shall be accompanied by the 
original and one copy of the subpoena. 

(2) Standards for issuance or denial of 
subpoenas. The Administrative Law 
Judge considering any application for a 
subpoena shall issue the subpoena if he 
is satisfied the application complies 
with this rule and the request is not 
unreasonable, oppressive, excessive in 
scope or unduly burdensome. In the 

event the Adminstrative Law Judge de-
termines that a requested subpoena or 
any of its terms is unreasonable, op-
pressive, excessive in scope, or unduly 
burdensome, he may refuse to issue the 
subpoena, or may issue it only upon 
such conditions as he determines fair-
ness requires. 

(b) Special requirements relating to ap-
plication for an issuance of subpoenas for 
the appearance of commission employees— 
(1) Form. An application for the 
issuance of a subpoena shall be made in 
the form of a written motion served 
upon all other parties, if the subpoena 
would require the appearance of a Com-
missioner or an official or employee of 
the Commission. 

(2) Content. The motion shall specifi-
cally describe the material to be pro-
duced, the information to be disclosed, 
or the testimony to be elicited from 
the witness, and shall show 

(i) The relevance of the material, in-
formation, or testimony to the matters 
at issue in the proceeding; 

(ii) The reasonableness of the scope 
of the proposed subpoena; and 

(iii) That such material, information, 
or testimony is not available from 
other sources. 

(3) Rulings. The motion shall be de-
cided by the Administrative Law Judge 
and his order shall provide such terms 
and conditions for the production of 
the material, the disclosure of the in-
formation, or the appearance of the 
witnesses as may appear necessary and 
appropriate for the protection of the 
public interest. 

(c) Service of subpoenas—(1) How ef-
fected. Service of a subpoena upon a 
party shall be made in accordance with 
§ 12.10 of these rules. Service of a sub-
poena upon any other person shall be 
made by delivering a copy of the sub-
poena to him as provided in paragraph 
(c) (2) or (3) of this section, and by ten-
dering to him the fees for one day’s at-
tendance and the mileage as specified 
in paragraph (e) of this section. When 
the subpoena is issued at the instance 
of any officer or agency of the United 
States, fees and mileage need not be 
tendered at the time of service. 

(2) Service upon a natural person. De-
livery of a copy of a subpoena and ten-
der of fees and mileage to a natural 
person may be effected by (i) handing 
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them to the person; (ii) leaving them at 
his office with the person in charge 
thereof or, if there is no one in charge, 
by leaving the subpoena in a con-
spicuous place therein; (iii) leaving 
them at his dwelling place or usual 
place of abode with some person of 
suitable age and discretion then resid-
ing therein; (iv) mailing them by reg-
istered or certified mail to him at his 
last known address; or (v) any other 
method whereby actual notice is given 
to him and the fees and mileage are 
timely made available. 

(3) Service upon other persons. When 
the person to be served is not a natural 
person, delivery of a copy of the sub-
poena and tender of the fees and mile-
age may be effected by 

(i) Handing them to a registered 
agent for service, or to any officer, di-
rector, or agent in charge of any office 
of such person; 

(ii) Mailing them by registered or 
certified mail to any such representa-
tive at his last known address; or 

(iii) Any other method whereby ac-
tual notice is given to any such rep-
resentative and the fees and mileage 
are timely made available. 

(d) Motion to quash subpoena. At or 
any time before the time specified in 
the subpoena for compliance therewith, 
a person upon whom a subpoena has 
been served may file a motion to quash 
or modify the subpoena with the Ad-
ministrative Law Judge who issued the 
subpoena, and serve a copy of the mo-
tion on the party who requested the 
subpoena. Such motion shall include a 
brief statement of the reasons therefor. 
After due notice to the person upon 
whose request the subpoena was issued, 
and an opportunity for that person to 
respond, the Administrative Law Judge 
may (1) quash or modify the subpoena, 
or (2) condition denial of the applica-
tion to quash or modify the subpoena 
upon just and reasonable terms, includ-
ing, on the case of a subpoena duces 
tecum, a requirement that the person 
on whose behalf the subpoena was 
issued shall advance the reasonable 
cost of producing documentary or 
other tangible evidence. 

(e) Attendance and mileage fees. Per-
sons summoned to testify at a hearing 
under requirement of subpoenas are en-
titled to the same fees and mileage as 

are paid to witnesses in the courts of 
the United States. Fees and mileage 
shall be paid by the party at whose in-
stance the persons are subpoenaed or 
called. 

(f) Enforcement of subpoenas. Upon 
failure of any person to comply with a 
subpoena issued at the request of a 
party, that party may petition the 
Commission, in its discretion, to insti-
tute an action in an appropriate U.S. 
District Court for enforcement of the 
subpoena. 

[49 FR 6621, Feb. 22, 1984; 49 FR 15070, Apr. 17, 
1984] 

§ 12.314 Initial decision. 
(a) In general. The Administrative 

Law Judge as soon as practicable after 
the parties have completed their sub-
missions of proof, or after the conclu-
sion of an oral hearing if one is held, 
shall render the initial decision, which 
he shall forthwith file with the Pro-
ceedings Clerk, and a copy of which 
shall be served immediately by the 
Proceedings Clerk upon each of the 
parties. The Proceedings Clerk shall 
also serve a notice, to accompany the 
initial decision, of the effect of a par-
ty’s failure timely to appeal to the 
Commission the initial decision, as 
provided in paragraphs (d) and (e) of 
this section, and the effect of a failure 
of a party who has been ordered to pay 
a reparation award timely to file the 
documents required by § 12.407(c). 

(b) Content of initial decision. In the 
initial decision the Administrative 
Law Judge shall: 

(1) Include a brief statement of his 
findings as to the facts, with references 
to those portions of the record which 
support his findings; 

(2) Make a determination whether or 
not the respondent has violated any 
provision of the Commodity Exchange 
Act, or rule, regulation or order there-
under; 

(3) Make a determination whether 
the complainant is liable to any re-
spondent who has made a counterclaim 
in the proceeding; 

(4) Determine the amount of dam-
ages, if any, that the complainant has 
sustained as a result of respondent’s 
violations, the amount of punitive 
damages if warranted, and the amount, 
if any, for which complainant is liable 
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to a respondent based on a counter-
claim; and 

(5) Include an order directing either 
the respondent or the complainant, de-
pending upon whose liability is greater, 
to pay an amount based on the dif-
ference in the amounts determined pur-
suant to paragraph (b)(4) of this sec-
tion, on or before a date fixed in the 
order. 

(c) Costs, prejudgment interest. Except 
as provided in §§ 12.30(c) and 12.315 of 
these rules, the Administrative Law 
Judge may, in the initial decision, 
award costs (including the cost of insti-
tuting the proceeding and, if appro-
priate, reasonable attorney’s fees) and, 
if warranted as a matter of law under 
the cirumstances of the particular 
case, prejudgment interest, to the 
party in whose favor a judgment is en-
tered. 

(d) Effect of initial decision. The initial 
decision and order shall become the 
final decision and order of the Commis-
sion, without further order by the 
Commission, thirty (30) days after serv-
ice thereof, except that: 

(1) The initial decision shall not be-
come the final decision as to a party 
who shall have timely filed and per-
fected an appeal thereof to the Com-
mission, in accordance with § 12.401 of 
these rules; and 

(2) The initial decision shall not be-
come final as to any party to the pro-
ceeding if, within thirty (30) days after 
service of the initial decision, the Com-
mission itself shall have placed the 
case on its own docket for review or 
stayed the effective date of the initial 
decision. 

(e) Effect of failure to file and perfect 
an appeal to the Commission. Unless the 
Commission takes review of an initial 
decision on its own motion, the timely 
filing and perfection of an appeal to the 
Commission of the initial decision is 
mandatory as a prerequisite to appel-
late judicial review of a final decision 
and order entered pursuant to these 
rules. 

[49 FR 6621, Feb. 22, 1984; 49 FR 15070, Apr. 17, 
1984, as amended at 59 FR 9638, Mar. 1, 1994] 

§ 12.315 Consequences of overstating 
damages claims not in excess of 
$30,000. 

If a party, who has claimed damages 
in excess of $30,000, is adjudged to be 
entitled to recover less than the sum or 
value of $30,000, computed without re-
gard to a damage award to which an 
opposing party may be adjudged to be 
entitled, and exclusive of interest and 
costs, the Administrative Law Judge 
may assess such party the cost of the 
transcript of an oral hearing, if such a 
hearing is held, and, depending upon 
whether such party paid any part of 
the filing fee for the proceeding, deny 
the party such costs or impose such 
costs on that party. 

[49 FR 6621, Feb. 22, 1984, as amended at 59 
FR 9638, Mar. 1, 1994] 

Subpart F—Commission Review of 
Decisions 

§ 12.400 Scope and applicability of 
rules. 

The rules set forth in this subpart are 
applicable to proceedings forwarded 
pursuant to § 12.26 (b) and (c) of these 
rules. Except as provided in §§ 12.106(e) 
and 12.403(b) of these rules, the rules 
set forth in this subpart are not appli-
cable to proceedings forwarded pursu-
ant to § 12.26(a) of the Reparation 
Rules. 

[49 FR 6621, Feb. 22, 1984; 49 FR 15070, Apr. 17, 
1984] 

§ 12.401 Appeal to the Commission. 
(a) How effected. Any aggrieved party 

to a proceeding forwarded pursuant to 
§ 12.26 (b) or (c) of these rules may ap-
peal to the Commission an initial deci-
sion or other disposition of the entire 
proceeding by complying with the re-
quirements of this section. An appeal-
ing party shall serve upon all parties 
and file with the Proceedings Clerk a 
notice of appeal within fifteen (15) days 
after service of the initial decision or 
other order disposing of the entire pro-
ceeding. The notice need consist only 
of a brief statement indicating the fil-
ing party’s intent to appeal the initial 
decision, and shall include the date 
upon which the initial decision was 
rendered, the names of all parties, and 
the docket number of the proceeding. A 
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non-refundable appellate filing fee in 
the amount of $50 shall be paid at the 
time of filing a notice of appeal. The 
failure of a party timely to file and 
serve a notice of appeal, and to pay the 
appellate filing fee, in accordance with 
this paragraph, or to perfect the appeal 
in accordance with paragraph (b) of 
this section, shall constitute a vol-
untary waiver of any objection to the 
initial decision, or other order dis-
posing of the proceeding, and of all fur-
ther administrative or judicial review 
under these rules and the Commodity 
Exchange Act. 

(b) Perfecting the appeal; appeal brief. 
An appeal shall be perfected by the ap-
pealing party by timely filing with the 
Proceedings Clerk an appeal brief 
which meets the requirements of para-
graphs (b) and (d) of this section. An 
original and one copy of the appeal 
brief shall be filed within thirty (30) 
days after filing of the notice of appeal. 
By motion of the appealing party, the 
Commission may, for good cause 
shown, extend the time for filing the 
appeal brief. If the appeal brief is not 
filed within the time prescribed in this 
subparagraph, the Commission may, 
upon its own motion or upon motion by 
a party, dismiss the appeal, in which 
event the initial decision shall become 
the final decision and order of the 
Commission, effective upon service of 
the order of dismissal. 

(c) Answering brief. Any party upon 
whom the appealing party serves a 
brief may, within thirty (30) days after 
service of the appeal brief, file an origi-
nal and one copy of an answering brief, 
and serve one copy thereof, unless the 
time limit is extended by the Commis-
sion upon motion of the party and for 
good cause shown. 

(d) Briefs. Parties filing an appeal 
brief or answering brief pursuant to 
this section shall meet the require-
ments of § 12.11 of these rules as to 
form. The content of briefs shall sat-
isfy the requirements of § 10.102(d) of 
the Commission’s regulations, 17 CFR 
10.102(d), except that any party, with 
leave of the Commission, may file an 
informal document in lieu of a brief. 
No brief shall exceed thirty-five (35) 
pages in length without leave of the 
Commission. 

(e) Oral argument. Any party may re-
quest, in writing and within the time 
provided for filing the initial briefs, 
the opportunity to present oral argu-
ment before the Commission, which the 
Commission may, in its discretion, 
grant or deny. In the event the Com-
mission affords the parties the oppor-
tunity to present oral argument before 
the Commission, the oral argument 
shall proceed in accordance with the 
provisions of § 10.103 of the Commis-
sion’s regulations, 17 CFR 10.103. 

(f) Scope of review. On review, the 
Commission may, in its discretion, 
consider sua sponte any issues arising 
from the record and may base its deter-
mination thereon, or limit the issues 
to those presented in the statement of 
issues in the briefs, treating those 
issues not raised as waived. 

[49 FR 6621, Feb. 22, 1984; 49 FR 15070, Apr. 7, 
1984] 

§ 12.402 Appeal of disposition of less 
than all claims or parties in a pro-
ceeding. 

(a) In general. Where two or more dif-
ferent claims for relief are presented, 
or where multiple parties are involved, 
in a proceeding forwarded pursuant to 
§ 12.26 (b) or (c) of these rules, the Judg-
ment Officer or Administrative Law 
Judge, may upon his own motion or by 
motion of a party, direct that an ini-
tial decision or other order disposing of 
one or more, but fewer than all of the 
claims or parties, shall be final and im-
mediately appealable to the Commis-
sion. Such a direction may be made 
only upon an express determination 
that there is no just reason for delay. 
When such a direction is made, a party 
may appeal the initial decision or 
order in accordance with the procedure 
prescribed by § 12.401 of these rules. 

(b) When decision is not appealable. In 
the absence of such a direction by the 
Judgment Officer or an Administrative 
Law Judge, an initial decision or order 
disposing of fewer than all of the 
claims or all of the parties shall be sub-
ject to revision by the decisionmaker 
at any time before a disposition is 
made of all remaining claims or par-
ties, and no appeal may be taken to the 
Commission pursuant to this rule. 
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§ 12.403 Commission review on its own 
motion. 

(a) In general. The Commission may 
on its own motion, within 30 days after 
it has been served on all parties, deter-
mine to review an initial decision, or 
other order disposing of all issues in 
the proceeding as to all claims and all 
parties, in a proceeding forwarded pur-
suant to § 12.26 (b) and (c) of these 
rules. In such event, the Commission 
may determine the scope of the issues 
on review, and make provisions for the 
filing of briefs or, if deemed appro-
priate, such other means for the par-
ties to present their views. The parties 
shall be duly notified thereof by the 
Proceedings Clerk. 

(b) Commission review of a final deci-
sion in a voluntary decisional proceeding. 
If such action is necessary to prevent 
manifest injustice, the Commission 
may, upon its own motion, review a 
final decision issued pursuant to § 12.106 
of these rules by appropriate order filed 
with the Proceedings Clerk within 30 
days after service upon the parties of 
the final decision. In such event, the 
Commission may determine the scope 
of the issue on review, make provisions 
for the filing of briefs (or, if deemed ap-
propriate, such other means for the 
parties to present their views). The 
parties shall be duly notified thereof by 
the Proceedings Clerk. 

§ 12.404 The record of proceedings. 

The record of proceedings on appeal 
before the Commission shall include: 
The pleadings; motions and requests 
filed, and rulings thereon; the tran-
script of the testimony taken at an 
oral hearing, together with the exhib-
its filed therein; the transcript of testi-
mony taken during an oral examina-
tion by telephone; any statements or 
stipulations filed in any proceeding; 
any documents or papers filed in con-
nection with prehearing conferences; 
such proposed findings of fact, conclu-
sions, and orders and briefs as may 
have been permitted to be filed in con-
nection with an oral hearing; such 
statements of objections, and briefs in 
support thereof, as may have been filed 
in the proceedings; and the initial (or 

final) decision, or other order disposing 
of issues in the proceeding. 

[49 FR 6621, Feb. 22, 1984, as amended at 59 
FR 9638, Mar. 1, 1994] 

§ 12.405 Leave to adduce additional 
evidence. 

Any time prior to issuance of its 
final decision pursuant to § 12.406, the 
Commission may, after notice to the 
parties and an opportunity for them to 
present their views, reopen the hearing 
to receive further evidence. The appli-
cation shall show to the satisfaction of 
the Commission that the additional 
evidence is material, and that there 
were reasonable grounds for failure to 
adduce such evidence at the hearing. 
The Commission may receive the addi-
tional evidence or may remand the pro-
ceeding to the Judgment Officer or Ad-
ministrative Law Judge to receive the 
additional evidence. 

§ 12.406 Final decision of the Commis-
sion. 

(a) Opinion and order. Unless the 
Commission, in accordance with para-
graph (b) of this section, orders sum-
mary affirmance of the initial decision, 
the Commission’s opinion and order in 
a proceeding appealed pursuant to 
§ 12.401 of these rules shall constitute 
the Commission’s final decision, effec-
tive upon service. On review, the Com-
mission may affirm, reverse, modify, 
set aside or remand for further pro-
ceedings, in whole or in part, the ini-
tial decision and make any findings or 
conclusions which in its judgment are 
warranted based on the record in the 
proceeding. 

(b) Order on summary affirmance. If 
the Commission, in its opinion, finds 
that the result reached in the initial 
decision is substantially correct and 
that none of the arguments on appeal 
made by the appealing party raise any 
important question of law or policy, 
the Commission may, by appropriate 
order, summarily affirm the initial de-
cision and order without opinion, 
which shall constitute the Commis-
sion’s final decision, effective upon 
service. Unless the Commission ex-
pressly indicates otherwise in its order, 
an order of summary affirmance does 
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not reflect a Commission determina-
tion to adopt the initial decision, in-
cluding any rationale contained there-
in, as its opinion and order, and neither 
initial decision nor the Commission’s 
order of summary affirmance shall 
serve as a Commission precedent in 
other proceedings. 

(c) Filing and service of final decision. 
The Commission shall, upon issuance 
of a final decision pursuant to this 
§ 12.406, file the final decision with the 
Proceeding’s Clerk, who shall forth-
with serve upon each of the parties a 
copy of the final decision as well as no-
tice of the effect of a party’s failure to 
pay a reparation award as provided in 
§ 12.407 of these rules, and of an ag-
grieved party’s right to obtain judicial 
review of the final decision pursuant to 
section 14(e) of the Act, 7 U.S.C. 18(e). 

(d) Date of the reparation order. For 
purposes of computing the 30-day pe-
riod for filing the appeal bond required 
by section 14(e) of the Act, 7 U.S.C. 
18(e), ‘‘the date of the reparation 
order’’ shall be the date that the Com-
mission’s opinion and order (or order of 
summary affirmance, as the case may 
be) is filed with the Proceedings Clerk. 
This date shall be reflected by the date 
stamp on the first page of the Commis-
sion’s order. 

[49 FR 6621, Feb. 22, 1984, as amended at 53 
FR 17692, May 18, 1988] 

§ 12.407 Satisfaction of reparation 
award; enforcement; sanctions. 

(a) Satisfaction of reparation award— 
(1) Where initial decision has become the 
final decision. Any reparation award or-
dered in an initial decision, or similar 
dispositive order (but not a final deci-
sion issued pursuant to § 12.106 of these 
rules), shall be satisfied in full within 
forty-five (45) days after service of the 
initial decision, unless a timely appeal 
thereof has been perfected pursuant to 
§ 12.401, or unless the Commission, pur-
suant to § 12.403(a), has stayed the ef-
fective date of the initial decision. 

(2) Final decision pursuant to § 12.406. 
Any reparation award ordered in a 
final decision of the Commission issued 
pursuant to § 12.406 of these rules shall 
be satisfied in full within fifteen (15) 
days after service of the final decision, 
or such other longer period of time as 
may be specified in the final decision, 

unless a petition for review is filed in 
accordance with section 14(e) of the 
Act, 7 U.S.C. 18(e). 

(b) Enforcement of reparation award. If 
any person against whom a reparation 
award has been made does not timely 
comply with paragraph (a) or (b) of this 
section, the party in whose favor the 
award is made is entitled to seek en-
forcement of award in accordance with 
the procedure prescribed in section 
14(d) of the Commodity Exchange Act, 
7 U.S.C. 18(d). 

(c) Automatic suspension. A person re-
quired to pay a reparation award shall 
be prohibited from trading on all con-
tract markets and if such person is reg-
istered, his registration shall be sus-
pended automatically, without further 
notice, unless such person shall, within 
fifteen (15) days after the time limit for 
satisfaction of an award (as prescribed 
in paragraph (a) or (b) of this section) 
expires, file with the Proceedings Clerk 
and serve on the other parties: 

(1) A copy of a certified check or the 
equivalent showing statisfaction of the 
award; or 

(2) A sworn release executed by each 
recipient of a reparation award, which 
has not been satisfied by payment with 
a certified check or the equivalent; or 

(3) A verified statement that a judi-
cial appeal has been filed and perfected 
in accordance with section 14(e) of the 
Act, 7 U.S.C. 18(e). (This paragraph is 
applicable only in proceedings com-
menced pursuant to § 12.26 (b) or (c), 
and only if the person has timely filed 
and perfected an appeal to the Commis-
sion as prescribed in § 12.401.) 

(d) Reinstatement. The sanctions im-
posed in accordance with paragraph (c) 
of this section shall remain in effect 
until the person required to pay the 
reparation award demonstrates to the 
satisfaction of the Commission that he 
has paid the amount required in full in-
cluding prejudgment interest if award-
ed and post-judgment interest at the 
prevailing rate computed in accordance 
with 28 U.S.C. 1961 from the date di-
rected in the final order to the date of 
payment, compounded annually. In the 
event an award of post-judgment inter-
est is inadvertently omitted, such in-
terest nevertheless shall run as cal-
culated in accordance with 28 U.S.C. 
1961 and the part 12 Rules. 
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(e) Automatic suspension after appeal. 
If on appeal to the U.S. Court of Ap-
peals the appellee prevails, or if the ap-
peal is dismissed, the automatic prohi-
bition against trading and suspension 
of registration shall become effective 
at the expiration of thirty (30) days 
from the date of judgment on the ap-
peal, but if the judgment is stayed by a 
court of competent jurisdiction, the 
suspension shall become effective ten 
(10) days after the expiration of such 
stay, unless prior thereto the judgment 
of the court or the final order of the 
Commission has been satisfied. 

[49 FR 6621, Feb. 22, 1984; 49 FR 15070, Apr. 17, 
1984, as amended at 50 FR 40332, Oct. 3, 1985; 
73 FR 70275, Nov. 20, 2008] 

§ 12.408 Delegation of authority to the 
General Counsel. 

Pursuant to the authority granted 
under section 2(a)(4) and 2(a)(11) of the 
Commodity Exchange Act, as amended, 
7 U.S.C. 4a(c) and 4a(j), the Commission 
hereby delegates, until such time as it 
orders otherwise, the following func-
tions to the General Counsel, to be per-
formed by him or such person or per-
sons under his direction as he may des-
ignate from time to time: 

(a) With respect to reparation pro-
ceedings conducted pursuant to section 
14 of the Commodity Exchange Act, as 
amended, 7 U.S.C. 18, and subject to the 
Commission’s Reparation Rules as set 
forth in part 12 of this chapter, to: 

(1) Consider and decide miscellaneous 
procedural motions that may be di-
rected to the Commission pursuant to 
part 12 of these rules after the initial 
decision or other order disposing of the 
entire proceeding has been filed; 

(2) Remand, with or without specific 
instructions, initial decisions or other 
orders disposing of the entire pro-
ceeding to the appropriate officer (Di-
rector of the Office of Proceedings, 
Judgment Officer, or Administrative 
Law Judge) in the following situations: 

(i) Where a default order or award 
has been made pursuant to part 12 of 
these rules and a motion to vacate the 
default or an equivalent request has 
been made; or 

(ii) Where, in his judgment, clarifica-
tion or supplementation of an initial 
decision or other order disposing of the 

entire proceeding prior to Commission 
review is appropriate; and 

(iii) Where, in his judgment, a min-
isterial act necessary to the proper 
conduct of the proceeding has not been 
performed. 

(3) Deny applications for interlocu-
tory review by the Commission of a 
ruling of an Administrative Law Judge 
in cases in which the Administrative 
Law Judge has not certified the ruling 
to the Commission in the manner pre-
scribed by § 12.309 of these rules, and 
the ruling does not concern the dis-
qualification of, or a motion to dis-
qualify, an Administrative Law Judge, 
or Judgment Officer, or the suspension 
of, or failure to suspend, an attorney 
from participating in reparation pro-
ceedings; 

(4) Dismiss any appeal from an initial 
decision or other disposition of the en-
tire proceeding by an Administrative 
Law Judge (or Judgment Officer), in a 
proceeding where such appeal is not 
filed or perfected in accordance with 
§ 12.401, and deny any application for 
interlocutory review if it is not filed in 
accordance with § 12.309 of these rules; 

(5) Strike any filing that does not 
meet the requirements of, or is not per-
fected in accordance with, these part 12 
rules; and 

(6) Enter any order that, in his judg-
ment, will facilitate or expedite Com-
mission review of an initial decision or 
other order disposing of the entire pro-
ceeding. 

(b) Notwithstanding the provisions of 
paragraph (a) of this section, in any 
case in which he believes it appro-
priate, the General Counsel or his des-
ignee may submit the matter to the 
Commission for its consideration. 

(c) Within seven (7) days after service 
of a ruling issued pursuant to this 
§ 12.408, a party may file with the Com-
mission a petition for reconsideration 
of the ruling. Unless the Commission 
orders otherwise, the filing of a peti-
tion for reconsideration shall not oper-
ate to stay the effective date of such 
ruling. 

[49 FR 6621, Feb. 22, 1984; 49 FR 15070, Apr. 17, 
1984; 49 FR 17750, Apr. 25, 1984, as amended at 
57 FR 20638, May 14, 1992; 59 FR 9638, Mar. 1, 
1994; 64 FR 43071, Aug. 9, 1999; 78 FR 1145, Jan. 
8, 2013] 
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PART 13—PUBLIC RULEMAKING 
PROCEDURES 

Sec. 
13.1 Scope. 
13.2 Petition for issuance, amendment, or 

repeal of a rule. 
13.3 Notice of proposed rulemaking. 
13.4 Public participation in rulemaking. 
13.5 Exceptions to notice requirement and 

public participation. 
13.6 Promulgation of rules; publication. 

AUTHORITY: Pub. L. 93–463, Sec. 101(a) (11), 
88 Stat. 1391, 7 U.S.C. 4a(j), unless otherwise 
noted. 

SOURCE: 41 FR 17537, Apr. 27, 1976, unless 
otherwise noted. 

§ 13.1 Scope. 

The rules of part 13 set forth the pro-
cedures of the Commodity Futures 
Trading Commission for the formula-
tion, amendment or repeal of a rule or 
regulation, insofar as those procedures 
directly affect the public. Unless other-
wise stated, the rules apply to all rule-
making by the Commission, except to 
the extent the rulemaking involves 
Commission management or personnel 
or public property, loans, grants, bene-
fits or contracts. 

§ 13.2 Petition for issuance, amend-
ment, or repeal of a rule. 

Any person may file a petition with 
the Secretariat of the Commission for 
the issuance, amendment or repeal of a 
rule of general application. The peti-
tion shall be directed to Secretariat, 
Commodity Futures Trading Commis-
sion, Three Lafayette Centre, 1155 21st 
Street, NW., Washington, DC 20581, and 
shall set forth the text of any proposed 
rule or amendment or shall specify the 
rule the repeal of which is sought. The 
petition shall further state the nature 
of the petitioner’s interest and may 
state arguments in support of the 
issuance, amendment or repeal of the 
rule. The Secretariat shall acknowl-
edge receipt of the petition, refer it to 
the Commission for such action as the 
Commission deems appropriate, and 
notify the petitioner of the action 
taken by the Commission. Except in af-
firming a prior denial or when the de-
nial is self-explanatory, notice of a de-
nial in whole or in part of a petition 

shall be accompanied by a brief state-
ment of the grounds of denial. 

[41 FR 17537, Apr. 27, 1976, as amended at 60 
FR 49335, Sept. 25, 1995] 

§ 13.3 Notice of proposed rulemaking. 

Whenever the Commission proposes 
to issue, amend, or repeal any rule or 
regulation of general application, there 
shall first be published in the FEDERAL 
REGISTER a notice of the proposed ac-
tion. The notice shall include: 

(a) A statement of the time, place 
and nature of the rulemaking proce-
dures, with particular reference to the 
manner in which interested persons 
shall be afforded the opportunity to 
participate in such proceedings; 

(b) Reference to the authority under 
which the rule is proposed; and 

(c) Either the terms or substance of 
the proposed rule or a description of 
the subjects and issues involved. 

§ 13.4 Public participation in rule-
making. 

(a) Written comments. Interested per-
sons will be afforded an opportunity to 
participate in a rulemaking proceeding 
of which notice has been given pursu-
ant to § 13.3 of these rules through the 
submission of statements, information, 
opinion, and arguments in the manner 
stated in the notice. 

(b) Hearings. When required or per-
mitted by law the Commission may 
hold hearings in connection with a 
rulemaking proceeding at which inter-
ested persons may be heard, either by 
oral presentation or upon written sub-
mission, and may adopt such proce-
dures as in its judgment will best serve 
the purpose of the rulemaking pro-
ceeding. 

§ 13.5 Exceptions to notice require-
ment and public participation. 

(a) Notice under § 13.3 and public par-
ticipation under § 13.4 shall not be re-
quired when persons subject to the 
rules are named and are either person-
ally served or otherwise given actual 
notice of proposed rulemaking in ac-
cordance with law. 

(b) Except when notice or hearing is 
required by statute the provisions of 
§§ 13.3 and 13.4 shall not apply: 
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(1) To interpretative rules, general 
statements of policy, or rules of agency 
organization, procedure or practice; or 

(2) When the Commission for good 
cause finds (and incorporates the find-
ing and a brief statement of reasons 
therefor in the release issued) that no-
tice and public procedure thereon are 
impracticable, unnecessary, or con-
trary to the public interest. 

§ 13.6 Promulgation of rules; publica-
tion. 

After consideration of all relevant 
matters of fact, law, and policy, includ-
ing all relevant matters presented by 
interested persons in the proceedings, 
the Commission will take such action 
on the proposed rule as it deems appro-
priate. Any rule adopted will be pub-
lished in the FEDERAL REGISTER and 
the announcement of the rule will in-
corporate a concise statement of the 
rule’s basis and purpose, as well as any 
necessary findings. Announcement will 
also be made in the FEDERAL REGISTER 
if a proposal is subsequently with-
drawn. The required publication or 
service of a substantive rule shall be 
made not less than 30 days before its 
effective date, except: 

(a) A substantive rule which grants 
or recognizes an exception or relieves a 
restriction; 

(b) Interpretative rules and state-
ments of policy; or 

(c) As otherwise provided by the 
Commission for good cause found and 
published with the rule. 

PART 14—RULES RELATING TO SUS-
PENSION OR DISBARMENT FROM 
APPEARANCE AND PRACTICE 

Sec. 
14.1 Scope. 
14.2 Definitions of appearance and practice. 
14.3 Hearings. 
14.4 Violation of Commodity Exchange Act. 
14.5 Criminal conviction. 
14.6 Disbarment or suspension by licensing 

authority. 
14.7 Finding of violation of Commodity Ex-

change Act or Federal securities laws in 
another proceeding. 

14.8 Lack of requisite qualifications, char-
acter and integrity. 

14.9 Duty to file information concerning ad-
verse judicial or administrative action. 

14.10 Reinstatement. 

AUTHORITY: Pub. L. 93–463, sec. 101(a)(11), 88 
Stat. 1391, 7 U.S.C. 4a(j). 

SOURCE: 41 FR 28472, July 12, 1976, unless 
otherwise noted. 

§ 14.1 Scope. 

The rules of this part describe the 
circumstances under which persons 
may be denied, either temporarily or 
permanently, the privilege of appear-
ing or practicing before the Commis-
sion as an attorney or accountant. An 
attorney may also be excluded from 
further participation in a particular 
adjudicatory proceeding in accordance 
with the provisions of § 10.11(b) of this 
chapter or from further participation 
in a particular investigatory pro-
ceeding in accordance with the provi-
sions of § 11.7(c)(2) of this chapter. 

§ 14.2 Definitions of appearance and 
practice. 

(a) Appearance. For the purpose of 
this part, ‘‘appearance’’ refers to the 
representation of a person by another 
who appears in his behalf at any adju-
dicatory, investigatory or rulemaking 
proceeding conducted before the Com-
mission, including but not limited to 
those proceedings encompassed in parts 
10 through 13 of the Commission’s 
rules. 

(b) Practice. For the purpose of this 
part, practicing before the Commission 
shall include but shall not be limited 
to: 

(1) The preparation of any statement, 
opinion or other paper by any attorney 
or accountant filed with or submitted 
to the Commission on behalf of another 
person in or in connection with any ap-
plication, notification, report or other 
document; and 

(2) Transacting any other formal 
business with the Commission, on be-
half of another person, in the capacity 
of an attorney or accountant. 

§ 14.3 Hearings. 

Hearings required or permitted to be 
held under provisions of this part shall 
be held before an Administrative Law 
Judge, utilizing the procedures estab-
lished in the rules of practice (part 10) 
for adjudicatory proceedings. Any pro-
ceeding brought under provisions of 
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this part shall, unless otherwise deter-
mined by the Commission, be pros-
ecuted by the General Counsel of the 
Commission or by such attorneys in his 
office as he may assign. 

§ 14.4 Violation of Commodity Ex-
change Act. 

The Commission may deny, tempo-
rarily or permanently, the privilege of 
appearing or practicing before it in any 
way to any person who is found by the 
Commission, after notice of and oppor-
tunity for hearing in the matter, to 
have violated, caused, or aided and 
abetted any violation of the Com-
modity Exchange Act, as amended, 7 
U.S.C. 1 et seq., or the rules and regula-
tions adopted thereunder. 

§ 14.5 Criminal conviction. 
Any person who after licensing or 

certification to practice his profession 
by any competent authority has been 
convicted of any felony or of a mis-
demeanor involving fraud or involving 
moral turpitude in matters related to 
the regulatory responsibilities of the 
Commission, and whose conviction has 
not been reversed by an appellate 
court, may not appear or practice be-
fore the Commission. A conviction 
within the meaning of this section 
shall be deemed to have occurred when 
the convicting court enters its judg-
ment or order, regardless of whether an 
appeal is pending or could be taken, 
and includes a judgment on a plea of 
nolo contendere. 

§ 14.6 Disbarment or suspension by li-
censing authority. 

Any attorney who has been sus-
pended or disbarred by a Court of the 
United States or any state or territory 
or the District of Columbia and any 
person whose license to practice as an 
accountant has been revoked or sus-
pended in any state or territory or the 
District of Columbia may not appear or 
practice before the Commission during 
the period when such suspension or 
revocation is in effect. A suspension or 
revocation shall be deemed to have oc-
curred when the disbarring, suspending 
or revoking agency or tribunal enters 
its order, regardless of whether appeal 
is pending or could be taken, and in-
cludes a judgment or order on a plea of 

nolo contendere or the procedural 
equivalent of such a plea. For purposes 
of this section it shall be irrelevant 
that any attorney or accountant who 
has been suspended, disbarred, or oth-
erwise disqualified from practice before 
a court or in a jurisdiction continues in 
professional good standing before other 
courts or in other jurisdictions. 

§ 14.7 Finding of violation of Com-
modity Exchange Act or Federal se-
curities laws in another proceeding. 

(a) Temporary suspension. The Com-
mission, with due regard to the public 
interest, and without preliminary hear-
ing, may by order temporarily suspend 
from appearing or practicing before it 
any person who, on or after the effec-
tive date of this rule has been by name: 

(1) Permanently enjoined by reason 
of his misconduct by any court of com-
petent jurisdiction (i) whether by con-
sent, default, upon summary judgment 
or after trial, in any action brought by 
the Commission based upon violations 
of any provision of the Commodity Ex-
change Act, as amended, or of the rules 
and regulations adopted thereunder, or 
(ii) after trial or upon summary judg-
ment in any action brought by the U.S. 
Securities and Exchange Commission 
based upon any violation of the federal 
securities laws (15 U.S.C. 77a to 80b–20) 
or of rules and regulations adopted 
thereunder; 

(2) Found by any court of competent 
jurisdiction (whether by consent, de-
fault, upon summary judgment or after 
trial) in any action brought by the 
Commission to which he is a party, or 
found by the Commission (whether by 
consent, default, upon summary dis-
position or after hearing) in any ad-
ministrative proceeding in which the 
Commission is a complainant and to 
which he is a party, to have com-
mitted, caused, or aided and abetted a 
violation of any provision of the Com-
modity Exchange Act, as amended, or 
of the rules and regulations promul-
gated under any of those statutes; 

(3) Found upon summary judgment or 
after trial by any court of competent 
jurisdiction in any action brought by 
the U.S. Securities and Exchange Com-
mission to which he is a party, or 
found by the Securities and Exchange 
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Commission, upon summary disposi-
tion or after hearing, in any adminis-
trative proceeding in which the Securi-
ties and Exchange Commission is a 
complainant and to which he is a 
party, to have committed, caused, or 
aided or abetted a violation of any pro-
vision of the federal securities laws (15 
U.S.C. 77a to 80b–20) or of the rules and 
regulations adopted thereunder. 

(b) Petition to lift suspension. Any per-
son temporarily suspended from ap-
pearing and practicing before the Com-
mission in accordance with paragraph 
(a) of this section may, within 30 days 
after service upon him of temporary 
suspension, petition the Commission to 
lift the temporary suspension. If no pe-
tition has been received by the Com-
mission within 30 days after service of 
the order by mail the suspension shall 
become permanent. 

(c) Consideration of petition. Within 30 
days after the filing of the petition de-
scribed in paragraph (b) of this section 
the Commission shall either lift the 
temporary suspension or set the mat-
ter down for hearing or both. After op-
portunity for hearing, the Commission 
may censure the petitioner or may dis-
qualify the petitioner from appearing 
or practicing before the Commission 
for a period of time or permanently or 
may determine that no action is appro-
priate. 

(d) Hearing. A showing that the peti-
tioner has been enjoined or has been 
found to have committed, caused or 
aided or abetted violations as described 
in paragraph (a) of this section, with-
out more, may be a basis for censure or 
disqualification; that showing having 
been made, the burden shall then be on 
the petitioner to show why he should 
not be censured or disqualified. A peti-
tioner will not be heard to contest any 
findings against him or admissions 
made by him in the judicial or admin-
istrative proceedings upon which the 
proposed censure or disqualification is 
based. A petitioner who has consented 
to the entry of a permanent injunction 
as described in paragraph (a)(1) of this 
section without admitting the facts set 
forth in the complaint shall neverthe-
less be presumed for all purposes under 
this section to have been enjoined by 
reason of the misconduct alleged in the 
complaint. 

§ 14.8 Lack of requisite qualifications, 
character and integrity. 

In addition to those matters specifi-
cally referred to in §§ 14.4 through 14.7, 
the Commission may, after notice and 
opportunity for hearing in the matter, 
deny, temporarily or permanently, the 
privilege of appearing or practicing be-
fore it to any person who is found by 
the Commission by a preponderance of 
the evidence: 

(a) Not to possess the requisite quali-
fications to represent others; or 

(b) To be lacking in character or in-
tegrity; or 

(c) To have engaged in unethical or 
improper professional conduct either in 
the course of any adjudicatory, inves-
tigative or rulemaking or other pro-
ceeding before the Commission or oth-
erwise. With respect to the professional 
conduct of persons licensed to practice 
as accountants, ‘‘unethical or improper 
professional conduct’’ means: 

(1) Intentional or knowing conduct, 
including reckless conduct, that re-
sults in a violation of applicable pro-
fessional principles or standards; or 

(2) Either of the following two types 
of negligent conduct: 

(i) A single instance of highly unrea-
sonable conduct that results in a viola-
tion of applicable professional prin-
ciples or standards in circumstances in 
which an accountant knows, or should 
know, that heightened scrutiny is war-
ranted. 

(ii) Repeated instances of unreason-
able conduct, each resulting in a viola-
tion of applicable professional prin-
ciples or standards, which indicate a 
lack of competence to practice before 
the Commission. 

[41 FR 28472, July 12, 1976, as amended at 80 
FR 32857, June 10, 2015] 

§ 14.9 Duty to file information con-
cerning adverse judicial or adminis-
trative action. 

Any person appearing or practicing 
before the Commission who has been 
the subject of a conviction, suspension, 
disbarment, revocation, injunction or 
finding of the kind described in §§ 14.5 
through 14.7, unless based on action in-
stituted by the Commission, shall 
promptly file a copy of the relevant 
order, judgment or decree with the Sec-
retariat of the Commission at Three 
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Lafayette Centre, 1155 21st Street, NW., 
Washington, DC 20581, together with 
any related opinion or statement of the 
agency or tribunal involved. Any per-
son who has been the subject of admin-
istrative or judicial action of the kind 
described in §§ 14.5 through 14.7 and who 
has not filed a copy of the order, judg-
ment or decree within thirty days after 
its entry shall for that reason alone be 
disqualified from appearing or prac-
ticing before the Commission until 
such time as the appropriate filing 
shall be made, but neither the filing of 
these documents nor the failure of a 
person to file them shall in any way af-
fect the operations of any other provi-
sion of this part. 

[41 FR 28472, July 12, 1976, as amended at 60 
FR 49335, Sept. 25, 1995] 

§ 14.10 Reinstatement. 
Any person who is disqualified from 

appearing or practicing before the 
Commission under any of the provi-
sions of this part may at any time file 
an application of reinstatement and 
the applicant may, in the Commis-
sion’s discretion, be afforded a hearing 
on the application. However, denial of 
the privilege of appearing or practicing 
before the Commission shall continue 
unless and until the applicant has been 
reinstated by order of the Commission. 

PART 15—REPORTS—GENERAL 
PROVISIONS 

Sec. 
15.00 Definitions of terms used in parts 15 to 

19, and 21 of this chapter. 
15.01 Persons required to report. 
15.02 Reporting forms. 
15.03 Reporting levels. 
15.04 Reportable trading volume level. 
15.05 Designation of agent for foreign per-

sons. 
15.06 Delegations. 

AUTHORITY: 7 U.S.C. 2, 5, 6a, 6c, 6f, 6g, 6i, 
6k, 6m, 6n, 7, 7a, 9, 12a, 19, and 21, as amended 
by Title VII of the Dodd-Frank Wall Street 
Reform and Consumer Protection Act, Pub. 
L. 111–203, 124 Stat. 1376 (2010). 

§ 15.00 Definitions of terms used in 
parts 15 to 19, and 21 of this chap-
ter. 

As used in parts 15 to 19, and 21 of 
this chapter: 

(a) Cash or Spot, when used in connec-
tion with any commodity, means the 
actual commodity as distinguished 
from a futures or options contract in 
such commodity. 

(b) Clearing member means any person 
who is a member of, or enjoys the 
privilege of clearing trades in his own 
name through, the clearing organiza-
tion of a designated contract market, 
registered derivatives transaction exe-
cution facility, or registered entity 
under section 1a(29) of the Act. 

(c) Clearing organization means the 
person or organization which acts as a 
medium for clearing transactions in 
commodities for future delivery or 
commodity option transactions, or for 
effecting settlements of contracts for 
future delivery or commodity option 
transactions, for and between members 
of any designated contract market, 
registered derivatives transaction exe-
cution facility or registered entity 
under section 1a(29) of the Act. 

(d) Compatible data processing media 
means data processing media approved 
by the Commission or its designee. 

(e) Customer means ‘‘customer’’ (as de-
fined in § 1.3(k) of this chapter) and 
‘‘options customer’’ (as defined in 
§ 1.3(jj) of this chapter). 

(f) Customer trading program means 
any system of trading offered, spon-
sored, promoted, managed or in any 
other way supported by, or affiliated 
with, a futures commission merchant, 
an introducing broker, a commodity 
trading advisor, a commodity pool op-
erator, or other trader, or any of its of-
ficers, partners or employees, and 
which by agreement, recommenda-
tions, advice or otherwise, directly or 
indirectly controls trading done and 
positions held by any other person. The 
term includes, but is not limited to, ar-
rangements where a program partici-
pant enters into an expressed or im-
plied agreement not obtained from 
other customers and makes a minimum 
deposit in excess of that required of 
other customers for the purpose of re-
ceiving specific advice or recommenda-
tions which are not made available to 
other customers. The term includes 
any program which is of the character 
of, or is commonly known to the trade 
as, a managed account, guided account, 
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discretionary account, commodity pool 
or partnership account. 

(g) Discretionary account means a 
commodity futures or commodity op-
tion trading account for which buying 
or selling orders can be placed or origi-
nated, or for which transactions can be 
effected, under a general authorization 
and without the specific consent of the 
customer, whether the general author-
ization for such orders or transactions 
is pursuant to a written agreement, 
power of attorney, or otherwise. 

(h) Exclusively self-cleared contract 
means a cleared contract for which no 
persons, other than a reporting market 
and its clearing organization, are per-
mitted to accept any money, securi-
ties, or property (or extend credit in 
lieu thereof) to margin, guarantee, or 
secure any trade. 

(i) Foreign clearing member means a 
‘‘clearing member’’ (as defined by para-
graph (b) of this section) who resides or 
is domiciled outside of the United 
States, its territories or possessions. 

(j) Foreign trader means any trader 
(as defined in paragraph (s) of this sec-
tion) who resides or is domiciled out-
side of the United States, its terri-
tories or possessions. 

(k) Futures, futures contract, future de-
livery or contract for future delivery, 
means any contract for the purchase or 
sale of any commodity for future deliv-
ery that is executed on or subject to 
the rules of a reporting market, includ-
ing all agreements, contracts and 
transactions that are treated by a 
clearing organization as fungible with 
such contracts. 

(l) Guided account program means any 
customer trading program which limits 
trading to the purchase or sale of a 
particular contract for future delivery 
of a commodity or a particular com-
modity option that is advised or rec-
ommended to the participant in the 
program. 

(m) Managed account program means a 
customer trading program which in-
cludes two or more discretionary ac-
counts traded pursuant to a common 
plan, advice or recommendations. 

(n) Open contracts means ‘‘open con-
tracts’’ (as defined in § 1.3(t) of this 
chapter) and commodity option posi-
tions held by any person on or subject 
to the rules of a board of trade which 

have not expired, been exercised, or off-
set. 

(o) Option, options, option contract, or 
options contract, unless specifically pro-
vided otherwise, means any contract 
for the purchase or sale of a com-
modity option that is executed on or 
subject to the rules of a reporting mar-
ket, including all agreements, con-
tracts and transactions that are treat-
ed by a clearing organization as fun-
gible with such contracts. 

(p) Reportable position means: 
(1) For reports specified in parts 17, 

18 and § 19.00(a)(2) and (a)(3) of this 
chapter any open contract position 
that at the close of the market on any 
business day equals or exceeds the 
quantity specified in § 15.03 of this part 
in either: 

(i) Any one futures of any commodity 
on any one reporting market, exclud-
ing futures contracts against which no-
tices of delivery have been stopped by a 
trader or issued by the clearing organi-
zation of a reporting market; or 

(ii) Long or short put or call options 
that exercise into the same future of 
any commodity, or other long or short 
put or call commodity options that 
have identical expirations and exercise 
into the same commodity, on any one 
reporting market. 

(2) For the purposes of reports speci-
fied in § 19.00(a)(1) of this chapter, any 
combined futures and futures-equiva-
lent option open contract position as 
defined in part 150 of this chapter in 
any one month or in all months com-
bined, either net long or net short in 
any commodity on any one reporting 
market, excluding futures positions 
against which notices of delivery have 
been stopped by a trader or issued by 
the clearing organization of a reporting 
market, which at the close of the mar-
ket on the last business day of the 
week exceeds the net quantity limit in 
spot, single or in all-months fixed in 
§ 150.2 of this chapter for the particular 
commodity and reporting market. 

(q) Reporting market means a des-
ignated contract market or a reg-
istered entity under section 1a(40) of 
the Act. 

(r) Special account means any com-
modity futures or option account in 
which there is a reportable position. 
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(s) Trader means a person who, for his 
own account or for an account which 
he controls, makes transactions in 
commodity futures or options, or has 
such transactions made. 

(t) Control means to actually direct, 
by power of attorney or otherwise, the 
trading of a special account or a con-
solidated account. A special account or 
a consolidated account may have more 
than one controller. 

(u) Reportable trading volume means 
contract trading volume that meets or 
exceeds the level specified in § 15.04. 

(v) Omnibus account means any trad-
ing account that one futures commis-
sion merchant, clearing member or for-
eign broker carries for another and in 
which the transactions of multiple in-
dividual accounts are combined. The 
identities of the holders of the indi-
vidual accounts are not generally 
known or disclosed to the carrying 
firm. 

(w) Omnibus account originator means 
any futures commission merchant, 
clearing member or foreign broker that 
executes trades for one or more cus-
tomers via one or more accounts that 
are part of an omnibus account carried 
by another futures commission mer-
chant, clearing member or foreign 
broker. 

(x) Volume threshold account means 
any trading account that carries re-
portable trading volume on or subject 
to the rules of a reporting market that 
is a board of trade designated as a con-
tract market under section 5 of the Act 
or a swap execution facility registered 
under section 5h of the Act. 

(y) Omnibus volume threshold account 
means any trading account that, on an 
omnibus basis, carries reportable trad-
ing volume on or subject to the rules of 
a reporting market that is a board of 
trade designated as a contract market 
under section 5 of the Act or a swap 
execution facility registered under sec-
tion 5h of the Act. 

(z) Omnibus reportable sub-account 
means any trading sub-account of an 
omnibus volume threshold account, 
which sub-account executes reportable 
trading volume on an omnibus basis. 
Omnibus reportable sub-account also 
means any trading account that is 
itself an omnibus account, executes re-
portable trading volume, and is a sub- 

account of another omnibus reportable 
sub-account. 

(aa) Reportable sub-account means any 
trading sub-account of an omnibus vol-
ume threshold account or omnibus re-
portable sub-account, which sub-ac-
count executes reportable trading vol-
ume. 

(bb) Trading account controller means, 
for reports specified in § 17.01(a) of this 
chapter, a natural person who by power 
of attorney or otherwise actually di-
rects the trading of a trading account. 
A trading account may have more than 
one controller. 

(cc) Volume threshold account con-
troller means a natural person who by 
power of attorney or otherwise actu-
ally directs the trading of a volume 
threshold account. A volume threshold 
account may have more than one con-
troller. 

(dd) Reportable sub-account controller 
means a natural person who by power 
of attorney or otherwise actually di-
rects the trading of a reportable sub- 
account. A reportable sub-account may 
have more than one controller. 

[74 FR 12188, Mar. 23, 2009, as amended at 76 
FR 43862, July 22, 2011; 77 FR 66332, Nov. 2, 
2012; 78 FR 69230, Nov. 18, 2013] 

§ 15.01 Persons required to report. 
Pursuant to the provisions of the 

Act, the following persons shall file re-
ports with the Commission with re-
spect to such commodities, on such 
forms, at such time, and in accordance 
with such directions as are hereinafter 
set forth: 

(a) Reporting markets—as specified 
in parts 16, 17, and 21 of this chapter. 

(b) Futures commission merchants, 
clearing members, foreign brokers, in-
troducing brokers, and traders—as 
specified in parts 17 and 21 of this chap-
ter. 

(c) As specified in part 18 of this 
chapter: 

(1) Traders who own, hold, or control 
reportable positions; 

(2) Volume threshold account con-
trollers; 

(3) Persons who own volume thresh-
old accounts; 

(4) Reportable sub-account control-
lers; and 

(5) Persons who own reportable sub- 
accounts. 
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(d) Persons, as specified in part 19 of 
this chapter, either: 

(1) Who hold or control futures and 
option positions that exceed the 
amounts set forth in § 150.2 of this 
chapter for the commodities enumer-
ated in that section, any part of which 
constitutes bona fide hedging positions 
(as defined in § 1.3(z) of this chapter); or 

(2) Who are merchants or dealers of 
cotton holding or controlling positions 
for future delivery in cotton that equal 

or exceed the amount set forth in 
§ 15.03. 

(Approved by the Office of Management and 
Budget under control numbers 3038–0007 and 
3038–0009) 

[41 FR 3206, Jan. 21, 1976, as amended at 41 
FR 48112, Nov. 2, 1976; 43 FR 45827, Oct. 4, 
1978; 46 FR 59964, Dec. 8, 1981; 46 FR 63036, 
Dec. 30, 1981; 47 FR 57013, Dec. 22, 1982; 56 FR 
14194, Apr. 8, 1991; 62 FR 6113, Feb. 11, 1997; 62 
FR 13301, Mar. 20, 1997; 71 FR 37817, July 3, 
2006; 74 FR 12189, Mar. 23, 2009; 78 FR 69230, 
Nov. 18, 2013] 

§ 15.02 Reporting forms. 
Forms on which to report may be obtained from any office of the Commission 

or via the Internet (http://www.cftc.gov). Forms to be used for the filing of reports 
follow, and persons required to file these forms may be determined by referring 
to the rule listed in the column opposite the form number. 

Form No. Title Rule 

40 ................... Statement of Reporting Trader ......................................................................................................... 18.04 
101 ................. Positions of Special Accounts ........................................................................................................... 17.00 
102 ................. Identification of Special Accounts, Volume Threshold Accounts, and Consolidated Accounts ....... 17.01 
204 ................. Cash Positions of Grain Traders (including Oilseeds and Products) ............................................... 19.00 
304 ................. Cash Positions of Cotton Traders ..................................................................................................... 19.00 
71 ................... Identification of Omnibus Accounts and Sub-accounts .................................................................... 17.01 

(Approved by the Office of Management and Budget under control numbers 3038–0007, 3038– 
0009, and 3038–0103.) 

[78 FR 69230, Nov. 18, 2013] 

§ 15.03 Reporting levels. 

(a) Definitions. For purposes of this 
section: 

Broad-based security index is a group 
or index of securities that does not 
constitute a narrow-based security 
index. 

HedgeStreet products are contracts of-
fered by HedgeStreet, Inc., a des-
ignated contract market, that pay up 
to $10.00 if in the money upon expira-
tion. 

Major foreign currency is the cur-
rency, and the cross-rates between the 
currencies, of Japan, the United King-
dom, Canada, Australia, Switzerland, 
Sweden and the European Monetary 
Union. 

Narrow-based security index has the 
same meaning as in section 1a(25) of 
the Commodity Exchange Act. 

Security futures product has the same 
meaning as in section 1a(32) of the 
Commodity Exchange Act. 

(b) The quantities for the purpose of 
reports filed under parts 17 and 18 of 
this chapter are as follows: 

Commodity 
Number 
of con-
tracts 

Agricultural: 
Cocoa ............................................................. 100 
Coffee ............................................................. 50 
Corn ................................................................ 250 
Cotton ............................................................. 100 
Feeder Cattle .................................................. 50 
Frozen Concentrated Orange Juice ............... 50 
Lean Hogs ...................................................... 100 
Live Cattle ...................................................... 100 
Milk, Class III .................................................. 50 
Oats ................................................................ 60 
Rough Rice ..................................................... 50 
Soybeans ........................................................ 150 
Soybean Meal ................................................ 200 
Soybean Oil .................................................... 200 
Sugar No. 11 .................................................. 500 
Sugar No. 14 .................................................. 100 
Wheat ............................................................. 150 

Broad-Based Security Indexes: 
Municipal Bond Index ..................................... 300 
S&P 500 Stock Price Index ............................ 1,000 
Other Broad-Based Securities Indexes .......... 200 

Financial: 
30-Day Fed Funds ......................................... 600 
3-Month (13-Week) U.S. Treasury Bills ......... 150 
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Commodity 
Number 
of con-
tracts 

2-Year U.S. Treasury Notes ........................... 1,000 
3-Year U.S. Treasury Notes ........................... 750 
5-Year U.S. Treasury Notes ........................... 2,000 
10-Year U.S. Treasury Notes ......................... 2,000 
30-Year U.S. Treasury Bonds ........................ 1,500 
1-Month LIBOR Rates .................................... 600 
3-Month Eurodollar Time Deposit Rates ........ 3,000 
3-Month Euroyen ............................................ 100 
2-Year German Federal Government Debt ... 500 
5-Year German Federal Government Debt ... 800 
10-Year German Federal Government Debt 1,000 
Goldman Sachs Commodity Index ................ 100 
Major Foreign Currencies ............................... 400 
Other Foreign Currencies ............................... 100 
U.S. Dollar Index ............................................ 50 

Natural Resources: 
Copper ............................................................ 100 
Crude Oil, Sweet ............................................ 350 
Crude Oil, Sweet—No. 2 Heating Oil Crack 

Spread ........................................................ 250 
Crude Oil, Sweet—Unleaded Gasoline Crack 

Spread ........................................................ 150 
Gold ................................................................ 200 
Natural Gas .................................................... 200 
No. 2 Heating Oil ............................................ 250 
Platinum .......................................................... 50 
Silver Bullion ................................................... 150 
Unleaded Gasoline ......................................... 150 
Unleaded Gasoline—No. 2 Heating Oil 

Spread Swap .............................................. 150 
Security Futures Products: 

Individual Equity Security ............................... 1,000 
Narrow-Based Security Index ........................ 200 

Hedge Street Products .......................................... 1 125,000 
TRAKRS ................................................................ 1 50,000 
All Other Commodities .......................................... 25 

1 For purposes of part 17, positions in HedgeStreet Prod-
ucts and TRAKRS should be reported by rounding down to 
the nearest 1,000 contracts and dividing by 1,000. 

[69 FR 76397, Dec. 21, 2004, as amended at 71 
FR 37817, July 3, 2006] 

§ 15.04 Reportable trading volume 
level. 

The volume quantity for the purpose 
of reports filed under parts 17 and 18 of 
this chapter is trading volume of 50 or 
more contracts, during a single trading 
day, on a single reporting market that 
is a board of trade designated as a con-
tract market under section 5 of the Act 
or a swap execution facility registered 
under section 5h of the Act, in all in-
struments that such reporting market 
designates with the same product iden-
tifier (including purchases and sales, 
and inclusive of all expiration months). 

[78 FR 69230, Nov. 18, 2013] 

§ 15.05 Designation of agent for for-
eign persons. 

(a) For purposes of this section, the 
term ‘‘futures contract’’ means any 
contract for the purchase or sale of any 

commodity for future delivery, traded 
or executed on or subject to the rules 
of any designated contract market, or 
for the purposes of paragraph (i) of this 
section, a reporting market (including 
all agreements, contracts and trans-
actions that are treated by a clearing 
organization as fungible with such con-
tracts); the term ‘‘option contract’’ 
means any contract for the purchase or 
sale of a commodity option, or as appli-
cable, any other instrument subject to 
the Act, traded or executed on or sub-
ject to the rules of any designated con-
tract market, or for the purposes of 
paragraph (i) of this section, a report-
ing market (including all agreements, 
contracts and transactions that are 
treated by a clearing organization as 
fungible with such contracts); the term 
‘‘customer’’ means any person for 
whose benefit a foreign broker makes 
or causes to be made any futures con-
tract or option contract; and the term 
‘‘communication’’ means any sum-
mons, complaint, order, subpoena, spe-
cial call, request for information, or 
notice, as well as any other written 
document or correspondence. 

(b) Any futures commission mer-
chant who makes or causes to be made 
any futures contract or option contract 
for the account of any foreign broker 
or foreign trader, and any introducing 
broker who introduces such an account 
to a futures commission merchant, 
shall thereupon be deemed to be the 
agent of the foreign broker or the for-
eign trader for purposes of accepting 
delivery and service of any commu-
nication issued by or on behalf of the 
Commission to the foreign broker or 
the foreign trader with respect to any 
futures or option contracts which are 
or have been maintained in such ac-
counts carried by the futures commis-
sion merchant. In the case of a futures 
commission merchant who makes or 
causes to be made any futures or op-
tion contract for the account of a for-
eign broker, the futures commission 
merchant and the introducing broker, 
if any, shall also be the agent of the 
customers of the foreign broker (in-
cluding any customer who is also a for-
eign broker and its customers) who 
have positions in the foreign broker’s 
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futures or option contract account car-
ried by the futures commission mer-
chant for purposes of accepting deliv-
ery and service of any communication 
issued by or on behalf of the Commis-
sion to the customer with respect to 
any futures or option contracts which 
are or have been maintained in such 
accounts carried by the futures com-
mission merchant. Service or delivery 
of any communication issued by or on 
behalf of the Commission to a futures 
commission merchant or to an intro-
ducing broker pursuant to such agency 
shall constitute valid and effective 
service or delivery upon the foreign 
broker, a customer of the foreign 
broker or the foreign trader. A futures 
commission merchant or an intro-
ducing broker who has been served 
with, or to whom there has been deliv-
ered, a communication issued by or on 
behalf of the Commission to a foreign 
broker, a customer of the foreign 
broker or the foreign trader shall 
transmit the communication promptly 
and in a manner which is reasonable 
under the circumstances, or in a man-
ner specified by the Commission in the 
communication, to the foreign broker, 
a customer of the foreign broker or the 
foreign trader. 

(c) It shall be unlawful for any fu-
tures commission merchant and for 
any introducing broker to open or 
cause to be opened a futures or options 
contract account for, or to effect or 
cause to be effected transactions in fu-
tures contracts or option contracts for 
an existing account of, a foreign broker 
or foreign trader unless the futures 
commission merchant or introducing 
broker informs the foreign broker or 
foreign trader prior thereto, in any rea-
sonable manner which the futures com-
mission merchant or introducing 
broker deems to be appropriate, of the 
requirements of this section. 

(d) The requirements of paragraphs 
(b) and (c) of this section shall not 
apply to any account carried by a fu-
tures commission merchant or intro-
duced by an introducing broker if the 
foreign broker, customer of a foreign 
broker, or foreign trader for whose ben-
efit such account is carried or intro-
duced has duly executed and maintains 
in effect a written agency agreement in 
compliance with this paragraph with a 

person domiciled in the United States 
and has provided a copy of the agree-
ment to the futures commission mer-
chant and to the introducing broker, if 
any, prior to the opening of an ac-
count, or placing orders for trans-
actions in futures contracts or option 
contracts of an existing account, with 
the futures commission merchant or 
introducing broker. This agreement 
must authorize the person domiciled in 
the United States to serve as the agent 
of the foreign broker and customers of 
the foreign broker or the foreign trader 
for purposes of accepting delivery and 
service of all communications issued 
by or on behalf of the Commission to 
the foreign broker, customers of the 
foreign broker, or foreign trader and 
must provide an address in the United 
States where the agent will accept de-
livery and service of communications 
from the Commission. This agreement 
must be filed with the Commission by 
the futures commission merchant or 
introducing broker prior to the opening 
of an account for the foreign broker or 
foreign trader or the effecting of a 
transaction in futures or option con-
tracts for an existing account of a for-
eign broker or foreign trader. Unless 
otherwise specified by the Commission, 
the agreements required to be filed 
with the Commission shall be filed 
with the Secretary of the Commission 
at Three Lafayette Centre, 1155 21st 
Street, NW., Washington, DC 20581. A 
foreign broker, customer of a foreign 
broker, or foreign trader shall notify 
the Commission immediately if the 
written agency agreement is termi-
nated, revoked or is otherwise no 
longer in effect. If a futures commis-
sion merchant carrying, or an intro-
ducing broker introducing, an account 
for a foreign broker or foreign trader 
knows or should know that the agree-
ment has expired, has been terminated 
or is otherwise no longer in effect, the 
futures commission merchant or intro-
ducing broker shall notify the Sec-
retary of the Commission immediately. 
If the written agency agreement ex-
pires, terminates or is not in effect, the 
futures commission merchant, intro-
ducing broker, and the foreign broker, 
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customers of the foreign broker, or for-
eign trader are subject to the provi-
sions of paragraphs (b) and (c) of this 
section. 

(e) Any designated contract market 
that permits a foreign broker to inter-
mediate contracts, agreements or 
transactions, or permits a foreign trad-
er to effect contracts, agreements or 
transactions on the facility or ex-
change, shall be deemed to be the agent 
of the foreign broker and any of its 
customers for whom the transactions 
were executed, or the foreign trader, 
for purposes of accepting delivery and 
service of any communication issued 
by or on behalf of the Commission to 
the foreign broker, any of its cus-
tomers or the foreign trader with re-
spect to any contracts, agreements or 
transactions executed by the foreign 
broker or the foreign trader on the des-
ignated contract market. Service or 
delivery of any communication issued 
by or on behalf of the Commission to a 
designated contract market shall con-
stitute valid and effective service upon 
the foreign broker, any of its cus-
tomers, or the foreign trader. A des-
ignated contract market which has 
been served with, or to which there has 
been delivered, a communication 
issued by or on behalf of the Commis-
sion to a foreign broker, any of its cus-
tomers, or a foreign trader shall trans-
mit the communication promptly and 
in a manner which is reasonable under 
the circumstances, or in a manner 
specified by the Commission in the 
communication, to the foreign broker, 
any of its customers or the foreign 
trader. 

(f) It shall be unlawful for any des-
ignated contract market to permit a 
foreign broker, any of its customers or 
a foreign trader to effect contracts, 
agreements or transactions on the fa-
cility unless the designated contract 
market prior thereto informs the for-
eign broker, any of its customers or 
the foreign trader, in any reasonable 
manner the facility deems to be appro-
priate, of the requirements of this sec-
tion. 

(g) The requirements of paragraphs 
(e) and (f) of this section shall not 
apply to any contracts, transactions or 
agreements traded on any designated 
contract market if the foreign broker, 

any of its customers or the foreign 
trader has duly executed and maintains 
in effect a written agency agreement in 
compliance with this paragraph with a 
person domiciled in the United States 
and has provided a copy of the agree-
ment to the designated contract mar-
ket prior to effecting any contract, 
agreement or transaction on the facil-
ity. This agreement must authorize the 
person domiciled in the United States 
to serve as the agent of the foreign 
broker, any of its customers or the for-
eign trader for purposes of accepting 
delivery and service of all communica-
tions issued by or on behalf of the Com-
mission to the foreign broker, any of 
its customers or the foreign trader and 
must provide an address in the United 
States where the agent will accept de-
livery and service of communications 
from the Commission. This agreement 
must be filed with the Commission by 
the designated contract market prior 
to permitting the foreign broker, any 
of its customers or the foreign trader 
to effect any transactions in futures or 
option contracts. Unless otherwise 
specified by the Commission, the 
agreements required to be filed with 
the Commission shall be filed with the 
Secretary of the Commission at Three 
Lafayette Centre, 1155 21st Street NW., 
Washington, DC 20581. A foreign 
broker, any of its customers or a for-
eign trader shall notify the Commis-
sion immediately if the written agency 
agreement is terminated, revoked, or is 
otherwise no longer in effect. If the 
designated contract market knows or 
should know that the agreement has 
expired, been terminated, or is no 
longer in effect, the designated con-
tract market shall notify the Secretary 
of the Commission immediately. If the 
written agency agreement expires, ter-
minates, or is not in effect, the des-
ignated contract market and the for-
eign broker, any of its customers or 
the foreign trader are subject to the 
provisions of paragraphs (e) and (f) of 
this section. 

(h) The provisions of paragraphs (e), 
(f) and (g) of this section shall not 
apply to a designated contract market 
on which all transactions of foreign 
brokers, their customers or foreign 
traders in futures or option contracts 
are executed through, or the resulting 
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transactions are maintained in, ac-
counts carried by a registered futures 
commission merchant or introduced by 
a registered introducing broker subject 
to the provisions of paragraphs (a), (b), 
(c) and (d) of this section. 

(i) Any reporting market that is a 
registered entity under section 
1a(29)(E) of the Act that permits a for-
eign clearing member or foreign trader 
to clear or effect contracts, agreements 
or transactions on the trading facility 
or its clearing organization, shall be 
deemed to be the agent of the foreign 
clearing member or foreign trader with 
respect to any such contracts, agree-
ments or transactions cleared or exe-
cuted by the foreign clearing member 
or the foreign trader. Service or deliv-
ery of any communication issued by or 
on behalf of the Commission to the re-
porting market shall constitute valid 
and effective service upon the foreign 
clearing member or foreign trader. The 
reporting market which has been 
served with, or to which there has been 
delivered, a communication issued by 
or on behalf of the Commission to a 
foreign clearing member or foreign 
trader shall transmit the communica-
tion promptly and in a manner which 
is reasonable under the circumstances, 
or in a manner specified by the Com-
mission in the communication, to the 
foreign clearing member or foreign 
trader. 

(1) It shall be unlawful for any such 
reporting market to permit a foreign 
clearing member or a foreign trader to 
clear or effect contracts, agreements or 
transactions on the facility or its 
clearing organization unless the re-
porting market prior thereto informs 
the foreign clearing member or foreign 
trader of the requirements of this sec-
tion. 

(2) The requirements of paragraphs 
(i) and (i)(1) of this section shall not 
apply to any contracts, transactions or 
agreements if the foreign clearing 
member or foreign trader has duly exe-
cuted and maintains in effect a written 
agency agreement in compliance with 
this paragraph with a person domiciled 
in the United States and has provided a 
copy of the agreement to the reporting 
market prior to effecting or clearing 
any contract, agreement or transaction 
on the trading facility or its clearing 

organization. This agreement must au-
thorize the person domiciled in the 
United States to serve as the agent of 
the foreign clearing member or foreign 
trader for the purposes of accepting de-
livery and service of all communica-
tions issued by or on behalf of the Com-
mission to the foreign clearing member 
or the foreign trader and must provide 
an address in the United States where 
the agent will accept delivery and serv-
ice of communications from the Com-
mission. This agreement must be filed 
with the Commission by the reporting 
market prior to permitting the foreign 
clearing member or the foreign trader 
to clear or effect any transactions in 
futures or option contracts. Unless oth-
erwise specified by the Commission, 
the agreements required to be filed 
with the Commission shall be filed 
with the Secretary of the Commission 
at Three Lafayette Centre, 1155 21st 
Street, NW., Washington, DC 20581. 

(3) A foreign clearing member or a 
foreign trader shall notify the Commis-
sion immediately if the written agency 
agreement is terminated, revoked, or is 
otherwise no longer in effect. If the re-
porting market knows or should know 
that the agreement has expired, been 
terminated, or is no longer in effect, 
the reporting market shall notify the 
Secretary of the Commission imme-
diately. If the written agency agree-
ment expires, terminates, or is not in 
effect, the reporting market, the for-
eign clearing member and the foreign 
trader shall be subject to the provi-
sions of paragraphs (i) and (i)(1) of this 
section. 

[46 FR 63036, Dec. 30, 1981, and 47 FR 57013, 
Dec. 22, 1982, as amended at 48 FR 35300, Aug. 
3, 1983; 60 FR 49335, Sept. 25, 1995; 66 FR 42269, 
Aug. 10, 2001; 71 FR 37818, July 3, 2006; 74 FR 
12189, Mar. 23, 2009; 77 FR 66332, Nov. 2, 2012; 
80 FR 59577, Oct. 2, 2015] 

§ 15.06 Delegations. 

(a) The Commission hereby dele-
gates, until the Commission orders 
otherwise, the authority to approve 
data processing media, as referenced in 
§ 15.00(d), for data submissions to the 
Director of the Division of Market 
Oversight, to be exercised by such Di-
rector or by such other employee or 
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employees of such Director as des-
ignated from time to time by the Di-
rector. The Director may submit to the 
Commission for its consideration any 
matter which has been delegated in 
this paragraph. Nothing in this para-
graph prohibits the Commission, at its 
election, from exercising the authority 
delegated in this paragraph. 

(b) [Reserved] 

[74 FR 12190, Mar. 23, 2009] 

PART 16—REPORTS BY CONTRACT 
MARKETS AND SWAP EXECUTION 
FACILITIES 

Sec. 
16.00 Clearing member reports. 
16.01 Publication of market data on futures, 

swaps and options thereon: trading vol-
ume, open contracts, prices, and critical 
dates. 

16.02 Daily trade and supporting data re-
ports. 

16.03–16.05 [Reserved] 
16.06 Errors or omissions. 
16.07 Delegation of authority to the Direc-

tor of the Division of Market Oversight. 

AUTHORITY: 7 U.S.C. 2, 6a, 6c, 6g, 6i, and 7, 
and 7b–3, as amended by Pub. L. 111–203, 124 
Stat. 1376. 

§ 16.00 Clearing member reports. 

(a) Information to be provided. Each re-
porting market shall submit to the 
Commission, in accordance with para-
graph (b) of this section, a report for 
each business day, showing for each 
clearing member, by proprietary and 
customer account, the following infor-
mation separately for futures by com-
modity and by future, and, for options, 
by underlying futures contract (for op-
tions on futures contracts) or by under-
lying commodity (for other commodity 
options), and by put, by call, by expira-
tion date and by strike price: 

(1) The total of all long open con-
tracts and the total of all short open 
contracts carried at the end of the day 
covered by the report, excluding from 
open futures contracts the number of 
contracts against which delivery no-
tices have been stopped or against 
which delivery notices have been issued 
by the clearing organization of the re-
porting market; 

(2) The quantity of contracts bought 
and the quantity of contracts sold dur-
ing the day covered by the report; 

(3) [Reserved] 
(4) The quantity of purchases of fu-

tures for commodities or for deriva-
tives positions and the quantity of 
sales of futures for commodities or for 
derivatives positions which are in-
cluded in the total quantity of con-
tracts bought and sold during the day 
covered by the report, and the names of 
the clearing members who made the 
purchases or sales; 

(5) For futures, the quantity of the 
commodity for which delivery notices 
have been issued by the clearing orga-
nization of the reporting market and 
the quantity for which notices have 
been stopped during the day covered by 
the report. 

(b) Form, manner and time of filing re-
ports. Unless otherwise approved by the 
Commission or its designee, reporting 
markets shall submit the information 
required by paragraph (a) of this sec-
tion as follows: 

(1) Using the format, coding struc-
ture, and electronic data transmission 
procedures approved in writing by the 
Commission or its designee; provided 
however, the information shall be made 
available to the Commission or its des-
ignee in hard copy upon request; and 

(2) When such data is first available 
but not later than 12:00 p.m. on the 
business day following the day to 
which the information pertains. Unless 
otherwise specified by the Commission 
or its designee, the stated time is east-
ern time for information concerning 
markets located in that time zone, and 
central time for information con-
cerning all other markets. 

(c) Exclusively self-cleared contracts. 
Unless determined otherwise by the 
Commission, paragraph (a) of this sec-
tion shall not apply to transactions in-
volving exclusively self-cleared con-
tracts. 

(Approved by the Office of Management and 
Budget under control number 3038–0009) 

[46 FR 54526, Nov. 3, 1981, as amended at 46 
FR 63036, Dec. 30, 1981; 47 FR 57014, Dec. 22, 
1982; 51 FR 4717, Feb. 7, 1986; 52 FR 18910, May 
20, 1987; 62 FR 24031, May 2, 1997; 69 FR 76398, 
Dec. 21, 2004; 71 FR 37818, July 3, 2006; 77 FR 
66333, Nov. 2, 2012] 
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§ 16.01 Publication of market data on 
futures, swaps and options thereon: 
trading volume, open contracts, 
prices, and critical dates. 

(a) Trading volume and open contracts. 
(1) Each reporting market, as defined 
in part 15 of this chapter, must sepa-
rately record for each business day the 
information prescribed in paragraphs 
(a)(2)(i) through (vi) of this section for 
each of the following contract cat-
egories: 

(i) For futures, by commodity and by 
futures expiration date; 

(ii) For options, by underlying fu-
tures contracts for options on futures 
contracts or by underlying commodity 
for options on commodities, and by 
put, by call, by expiration date and by 
strike price; 

(iii) For swaps or class of swaps, by 
product type and by term life of the 
swap; and 

(iv) For options on swaps or classes 
of options on swaps, by underlying 
swap contracts for options on swap 
contracts or by underlying commodity 
for options on swaps on commodities, 
and by put, by call, by expiration date 
and by strike price. 

(2) Each reporting market must 
record for each trading session the fol-
lowing trading volume and open inter-
est summary data: 

(i) The option delta, where a delta 
system is used; 

(ii) The total gross open contracts for 
futures, excluding those contracts 
against which delivery notices have 
been stopped; 

(iii) For futures products that specify 
delivery, open contracts against which 
delivery notices have been issued on 
that business day; 

(iv) The total volume of trading, ex-
cluding transfer trades or office trades: 

(A) For swaps and options on swaps, 
trading volume shall be reported in 
terms of the number of contracts trad-
ed for standard-sized contracts (i.e., 
contracts with a set contract size for 
all transactions) or in terms of no-
tional value for non-standard-sized 
contracts (i.e., contracts whose con-
tract size is not set and can vary for 
each transaction). 

(B) [Reserved] 
(v) The total volume of futures/op-

tions/swaps/swaptions exchanged for 

commodities or for derivatives posi-
tions that are included in the total vol-
ume of trading; and 

(vi) The total volume of block trades 
included in the total volume of trading. 

(b) Prices. (1) Each reporting market 
must record the following contract 
types separately 

(i) For futures, by commodity and by 
futures expiration; 

(ii) For options, by underlying fu-
tures contracts for options on futures 
contracts or by underlying commodity 
for options on commodities, and by 
put, by call, by expiration date and by 
strike price; 

(iii) For swaps, by product type and 
contract month or term life of the 
swap; and 

(iv) For options on swaps or classes 
of options on swaps, by underlying 
swap contracts for options on swap 
contracts or by underlying commodity 
for options on swaps on commodities, 
and by put, by call, by expiration date 
and by strike price. 

(2) Each reporting market must 
record for the trading session and for 
the opening and closing periods of trad-
ing as determined by each reporting 
market: 

(i) The opening and closing prices of 
each futures, option, swap or swaption; 

(ii) The price that is used for settle-
ment purposes, if different from the 
closing price; and 

(iii) The lowest price of a sale or 
offer, whichever is lower, and the high-
est price of a sale or bid, whichever is 
higher, that the reporting market rea-
sonably determines accurately reflects 
market conditions. Bids and offers va-
cated or withdrawn shall not be used in 
making this determination. A bid is va-
cated if followed by a higher bid or 
price and an offer is vacated if followed 
by a lower offer or price. 

(3) If there are no transactions, bids, 
or offers during the opening or closing 
periods, the reporting market may 
record as appropriate: 

(i) The first price (in lieu of opening 
price data) or the last price (in lieu of 
closing price data) occurring during 
the trading session, clearly indicating 
that such prices are the first and last 
prices; or 

(ii) Nominal opening or nominal clos-
ing prices that the reporting market 
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reasonably determines to accurately 
reflect market conditions, clearly indi-
cating that such prices are nominal. 

(4) Additional information. Each re-
porting market must record the fol-
lowing information with respect to 
transactions in commodity futures, 
commodity options, swaps or options 
on swaps on that reporting market: 

(i) The method used by the reporting 
market in determining nominal prices 
and settlement prices; and 

(ii) If discretion is used by the report-
ing market in determining the opening 
and/or closing ranges or the settlement 
prices, an explanation that certain dis-
cretion may be employed by the report-
ing market and a description of the 
manner in which that discretion may 
be employed. Discretionary authority 
must be noted explicitly in each case in 
which it is applied (for example, by use 
of an asterisk or footnote). 

(c) Critical dates. Each reporting mar-
ket must report to the Commission, for 
each futures contract, the first notice 
date and the last trading date, and for 
each option contract, the expiration 
date in accordance with paragraph (d) 
of this section. 

(d) Form, manner and time of filing re-
ports. Unless otherwise approved by the 
Commission or its designee, reporting 
markets must submit to the Commis-
sion the information specified in para-
graphs (a), (b), and (c) of this section as 
follows: 

(1) Using the format, coding struc-
ture and electronic data transmission 
procedures approved in writing by the 
Commission or its designee; provided 
however, that the information must be 
made available to the Commission or 
its designee in hard copy upon request; 

(2) When each such form of the data 
is first available, but not later than 
7:00 a.m. on the business day following 
the day to which the information per-
tains for the delta factor and settle-
ment price and not later than 12:00 
p.m. for the remainder of the informa-
tion. Unless otherwise specified by the 
Commission or its designee, the stated 
time is U.S. eastern standard time for 
information concerning markets lo-
cated in that time zone, and U.S. cen-
tral time for information concerning 
all other markets; and 

(3) For information on reports to the 
Commission for swap or options on 
swap contracts, refer to part 20 of this 
chapter. 

(e) Publication of recorded information. 
(1) Reporting markets must make the 
information in paragraph (a) of this 
section readily available to the news 
media and the general public without 
charge, in a format that readily en-
ables the consideration of such data, no 
later than the business day following 
the day to which the information per-
tains. The information in paragraphs 
(a)(2)(iv) through (vi) of this section 
shall be made readily available in a 
format that presents the information 
together. 

(2) Reporting markets must make the 
information in paragraphs (b)(2) and (3) 
of this section readily available to the 
news media and the general public, and 
the information in paragraph (b)(4)(ii) 
of this section readily available to the 
general public, in a format that readily 
enables the consideration of such data, 
no later than the business day fol-
lowing the day to which the informa-
tion pertains. Information in para-
graph (b)(4)(i) of this section must be 
made available in the registered enti-
ty’s rulebook, which is publicly acces-
sible on its Web site. 

[77 FR 36696, June 19, 2012, as amended at 77 
FR 66333, Nov. 2, 2012] 

§ 16.02 Daily trade and supporting 
data reports. 

Reporting markets shall provide 
trade and supporting data reports to 
the Commission on a daily basis. Such 
reports shall include transaction-level 
trade data and related order informa-
tion for each futures or options con-
tract. Reports shall also include time 
and sales data, reference files and other 
information as the Commission or its 
designee may require. All reports must 
be submitted at the time, and in the 
manner and format, and with the spe-
cific content specified by the Commis-
sion or its designee. Upon request, such 
information shall be accompanied by 
data that identifies or facilitates the 
identification of each trader for each 
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transaction or order included in a sub-
mitted trade and supporting data re-
port if the reporting market maintains 
such data. 

[74 FR 12190, Mar. 23, 2009] 

§§ 16.03–16.05 [Reserved] 

§ 16.06 Errors or omissions. 
Unless otherwise approved by the 

Commission or its designee, reporting 
markets shall file corrections to errors 
or omissions in data previously filed 
with the Commission pursuant to 
§§ 16.00 and 16.01 in the format and 
using the coding structure and elec-
tronic data submission procedures ap-
proved in writing by the Commission 
or its designee. 

[71 FR 37819, July 3, 2006] 

§ 16.07 Delegation of authority to the 
Director of the Division of Market 
Oversight. 

The Commission hereby delegates, 
until the Commission orders otherwise, 
the authority set forth in paragraphs 
(a), (b) and (c) of this section to the Di-
rector of the Division of Market Over-
sight, to be exercised by such Director 
or by such other employee or employ-
ees of such Director as may be des-
ignated from time to time by the Di-
rector. The Director of the Division of 
Market Oversight may submit to the 
Commission for its consideration any 
matter which has been delegated in 
this paragraph. Nothing in this para-
graph prohibits the Commission, at its 
election, from exercising the authority 
delegated in this paragraph. 

(a) Pursuant to §§ 16.00(b) and 16.01(d), 
as applicable, the authority to deter-
mine whether reporting markets must 
submit data in hard copy, and the time 
that such data may be submitted where 
the Director determines that a report-
ing market is unable to meet the re-
quirements set forth in the regula-
tions; 

(b) Pursuant to §§ 16.00(b)(1), 
16.01(d)(1), and 16.06, the authority to 
approve the format, coding structure 
and electronic data transmission proce-
dures used by reporting markets. 

(c) Pursuant to § 16.02, the authority 
to determine the specific content of 
any daily trade and supporting data re-
port, request that such reports be ac-

companied by data that identifies or 
facilitates the identification of each 
trader for each transaction or order in-
cluded in a submitted trade and sup-
porting data report, and establish the 
time for the submission of and the 
manner and format of such reports. 

[62 FR 24032, May 2, 1997, as amended at 67 
FR 62352, Oct. 7, 2002; 71 FR 37819, July 3, 
2006; 74 FR 12190, Mar. 23, 2009] 

PART 17—REPORTS BY REPORTING 
MARKETS, FUTURES COMMISSION 
MERCHANTS, CLEARING MEM-
BERS, AND FOREIGN BROKERS 

Sec. 
17.00 Information to be furnished by futures 

commission merchants, clearing mem-
bers and foreign brokers. 

17.01 Identification of special accounts, vol-
ume threshold accounts, and omnibus ac-
counts. 

17.02 Form, manner and time of filing re-
ports. 

17.03 Delegation of authority to the Direc-
tor of the Office of Data and Technology 
or the Director of the Division of Market 
Oversight. 

17.04 Reporting omnibus accounts to the 
carrying futures commission merchant 
or foreign broker. 

APPENDIX A TO PART 17—FORM 102 
APPENDIX B TO PART 17—FORM 71 

AUTHORITY: 7 U.S.C. 2, 6a, 6c, 6d, 6f, 6g, 6i, 
6t, 7, 7a, and 12a, as amended by Title VII of 
the Dodd-Frank Wall Street Reform and 
Consumer Protection Act, Pub. L. 111–203, 124 
Stat. 1376 (2010). 

§ 17.00 Information to be furnished by 
futures commission merchants, 
clearing members and foreign bro-
kers. 

(a) Special accounts—reportable futures 
and options positions, delivery notices, 
and exchanges of futures. (1) Each fu-
tures commission merchant, clearing 
member and foreign broker shall sub-
mit a report to the Commission for 
each business day with respect to all 
special accounts carried by the futures 
commission merchant, clearing mem-
ber or foreign broker, except for ac-
counts carried on the books of another 
futures commission merchant or clear-
ing member on a fully-disclosed basis. 
Except as otherwise authorized by the 
Commission or its designee, such re-
port shall be made in accordance with 
the format and coding provisions set 
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forth in paragraph (g) of this section. 
The report shall show each futures po-
sition, separately for each reporting 
market and for each future, and each 
put and call options position sepa-
rately for each reporting market, expi-
ration and strike price en each special 
account as of the close of market on 
the day covered by the report and, in 
addition, the quantity of exchanges of 
futures for commodities or for deriva-
tives positions and the number of deliv-
ery notices issued for each such ac-
count by the clearing organization of a 
reporting market and the number 
stopped by the account. The report 
shall also show all positions in all con-
tract months and option expirations of 
that same commodity on the same re-
porting market for which the special 
account is reportable. 

(2) A report covering the first day 
upon which a special account is no 
longer reportable shall also be filed 
showing the information specified in 
paragraph (a)(1) of this section. 

(b) Interest in or control of several ac-
counts. Except as otherwise instructed 
by the Commission or its designee and 
as specifically provided in § 150.4 of this 
chapter, if any person holds or has a fi-
nancial interest in or controls more 
than one account, all such accounts 
shall be considered by the futures com-
mission merchant, clearing member or 
foreign broker as a single account for 
the purpose of determining special ac-
count status and for reporting pur-
poses. For purposes of this section, the 
following shall apply: 

(1) Accounts of eligible entities—Ac-
counts of eligible entities as defined in 
§ 150.1 of this chapter that are traded by 
an independent account controller 
shall, together with other accounts 
traded by the independent account con-
troller or in which the independent 
controller has a financial interest, be 
considered a single account. 

(2) Accounts controlled by two or more 
persons—Accounts that are subject to 
day-to-day trading control by two or 
more persons shall, together with other 
accounts subject to control by exactly 
the same persons, be considered a sin-
gle account. 

(3) Account ownership. Multiple ac-
counts owned by a trader shall be con-
sidered a single account as provided 

under §§ 150.4(b), (c) and (d) of this 
chapter. 

(c) [Reserved] 
(d) Net positions. Futures commission 

merchants, clearing members and for-
eign brokers shall report positions net 
long or short in each future of a com-
modity and each strike price of a put 
or call option for each expiration 
month in all special accounts, except 
as specified in paragraph (e) of this sec-
tion. 

(e) Gross positions. In the following 
cases, the futures commission mer-
chant, clearing member or foreign 
broker shall report gross long and 
short positions in each future of a com-
modity and each strike price of a put 
or call option for each expiration 
month in all special accounts: 

(1) Positions which are reported to an 
exchange or the clearinghouse of an ex-
change on a gross basis, which the ex-
change uses for calculating total open 
interest in a commodity; 

(2) Positions in accounts owned or 
held jointly with another person or 
persons; 

(3) Positions in multiple accounts 
subject to trading control by the same 
trader; and 

(4) Positions in omnibus accounts. 
(f) Omnibus accounts. If the total open 

long positions or the total open short 
positions for any future of a com-
modity carried in an omnibus account 
is a reportable position, the omnibus 
account is in Special Account status 
and shall be reported by the futures 
commission merchant or foreign 
broker carrying the account in accord-
ance with paragraph (a) of this section. 

(g) Media and file characteristics. (1) 
Except as otherwise approved by the 
Commission or its designee, all re-
quired records shall be submitted to-
gether in a single file. Each record will 
be 80 characters long. The specific 
record format is shown in the table 
below: 

RECORD LAYOUT 

Beginning 
column Length Type 1 Name 

1 .............. 2 AN Report Type. 
3 .............. 3 AN Reporting Firm. 
6 .............. 2 Reserved. 
8 .............. 12 AN Account Number. 
20 ............ 8 AN Report Date. 
28 ............ 2 AN Exchange Code. 
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RECORD LAYOUT—Continued 

Beginning 
column Length Type 1 Name 

30 ............ 1 AN Put or Call. 
31 ............ 5 AN Commodity Code (1). 
36 ............ 8 AN Expiration Date (1). 
44 ............ 7 S Strike Price. 
51 ............ 1 AN Exercise Style. 
52 ............ 7 N Long—Buy—Stopped. 
59 ............ 7 N Short—Sell—Issued. 
66 ............ 5 AN Commodity Code (2). 
71 ............ 8 AN Expiration Date (2). 
79 ............ 2 Reserved. 
80 ............ 1 AN Record Type. 

1 AN—Alpha—numeric, N—Numeric, S—Signed numeric. 

(2) Field definitions are as follows: 
(i) Report type. This report format 

will be used to report three types of 
data: long and short futures and op-
tions positions, futures delivery no-
tices issued and stopped, and exchanges 
of futures for a commodity or for a de-
rivatives position bought and sold. 
Valid values for the report type are 
‘‘RP’’ for reporting positions, ‘‘DN’’ for 
reporting notices, and ‘‘EP’’ for report-
ing exchanges of futures for a com-
modity or for a derivatives position. 

(ii) Reporting firm. The clearing mem-
ber number assigned by an exchange or 
clearing house to identify reporting 
firms. If a firm is not a clearing mem-
ber, a three-character alpha-numeric 
identifier assigned by the Commission. 

(iii) Account Number. A unique identi-
fier assigned by the reporting firm to 
each special account. The field is zero 
filled with the account number right- 
justified. Assignment of the account 
number is subject to the provisions of 
paragraph (b) of this section and appen-
dix A of this part (Form 102). 

(iv) Report date. The format is 
YYYYMMDD, where YYYY is the year, 
MM is the month, and DD is the day of 
the month. 

(v) Exchange. This is a two-character 
field approved by the Commission to 
identify the exchange on which a posi-
tion is held. 

(vi) Put or Call. Valid values for this 
field are ‘‘C’’ for a call option and ‘‘P’’ 
for a put option. For futures, the field 
is blank. 

(vii) Commodity (1). An exchange-as-
signed commodity code for the futures 
or options contract. 

(viii) Expiration date (1). The date for-
mat is YYYYMMDD and represents the 
expiration date or delivery date of the 

reported futures or options contract. 
For date-specific instruments such as 
flexible products, the full date must be 
reported. For other options and fu-
tures, this field is used to report the 
expiration year and month for an op-
tions contract or a delivery year and 
month for a futures contract. The day 
portion of the field for these contracts 
contains spaces. 

(ix) Strike price. This is a signed nu-
meric field for reporting options strike 
prices. The strike prices should be 
right-justified and the field zero-filled. 
Strike prices must be reported in the 
same formats that are used by an ex-
change. For futures, the field is left 
blank. 

(x) Exercise style. Valid values for this 
field are ‘‘A’’ for American style op-
tions, i.e., those that can be exercised 
at any time during the life of the op-
tions; and ‘‘E’’ for European, i.e., those 
that can be exercised only at the end of 
an option’s life. This field is required 
only for flexible instruments or as oth-
erwise specified by the Commission. 

(xi) Long-Buy-Stopped (Short-Sell- 
Issued). When report type is ‘‘RP’’, re-
port long (short) positions open at the 
end of a trading day. When report is 
‘‘DN’’, report delivery notices stopped 
(issued) on behalf of the account. When 
report type is ‘‘EP’’, report purchases 
(sales) of futures for a commodity or 
for a derivatives position for the ac-
count. Report all information in con-
tracts. Position data are reported on a 
net or gross basis in accordance with 
paragraphs (d) and (e) of this section. 

(xii) Commodity (2). The exchange as-
signed commodity code for a futures 
contract or other instrument that a po-
sition is exercised into from a date-spe-
cific or flexible option. 

(xiii) Expiration date (2). Similar to 
other dates, the format is YYYYMMDD 
and represents the expiration date or 
delivery month and year of the future 
or other instrument that a position is 
exercised into from a date-specific or 
flexible option. 

(xiv) Record type (1). Record type is 
used to correct errors or delete records 
that have previously been submitted. 
Valid values are ‘‘A’’, ‘‘C’’, ‘‘D’’ or 
‘‘blank’’. An A or ‘‘blank’’ is used in 
this field for all new records. If the 
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record corrects information for a pre-
viously provided record, this field must 
contain a ‘‘C’’ or ‘‘blank’’ and the 
record must contain all information on 
the previously transmitted record. If 
the record deletes information on a 
previously provided record, this field 
must contain a ‘‘D’’ and all informa-
tion on the previously transmitted 
record. 

(h) Correction of errors and omissions. 
Unless otherwise approved by the Com-
mission or its designee, corrections to 
errors and omissions in data provided 
pursuant to § 17.00(a) shall be filed on 
series ‘01 forms or in the format, cod-
ing structure and data transmission 
procedures approved in writing by the 
Commission or its designee. 

(i) Exclusively self-cleared contracts. 
Unless determined otherwise by the 
Commission, reporting markets that 
list exclusively self-cleared contracts 
shall meet the requirements of para-
graphs (a) through (h) of this section, 
as they apply to trading in such con-
tracts by all clearing members, on be-
half of all clearing members. 

(Approved by the Office of Management and 
Budget under control number 3038–0009) 

[41 FR 3207, Jan. 21, 1976] 

EDITORIAL NOTE: For FEDERAL REGISTER ci-
tations affecting § 17.00, see the List of CFR 
Sections Affected, which appears in the 
Finding Aids section of the printed volume 
and at www.fdsys.gov. 

§ 17.01 Identification of special ac-
counts, volume threshold accounts, 
and omnibus accounts. 

(a) Identification of special accounts. 
When a special account is reported for 
the first time, the futures commission 
merchant, clearing member, or foreign 
broker shall identify the special ac-
count to the Commission on Form 102, 
in accordance with the form instruc-
tions and as specified in § 17.02(b). 

(b) Identification of volume threshold 
accounts. Each clearing member shall 
identify and report its volume thresh-
old accounts to the Commission on 
Form 102, in accordance with the form 
instructions and as specified in 
§ 17.02(c). 

(c) Identification of omnibus accounts 
and sub-accounts. Each originator of an 
omnibus volume threshold account 
identified in Form 102 or an omnibus 

reportable sub-account identified in 
Form 71 shall, after a special call upon 
such originator by the Commission or 
its designee, file with the Commission 
an ‘‘Identification of Omnibus Ac-
counts and Sub-Accounts’’ on Form 71, 
to be completed in accordance with the 
instructions thereto, at such time and 
place as directed in the call. 

(d) Exclusively self-cleared contracts. 
Unless determined otherwise by the 
Commission, reporting markets that 
list exclusively self-cleared contracts 
shall meet the requirements of para-
graphs (a) and (b) of this section, as 
they apply to trading in such contracts 
by all clearing members, on behalf of 
all clearing members. 

(e) Special call provision. Upon a call 
by the Commission or its designee, the 
reports required to be filed by futures 
commission merchants, clearing mem-
bers, foreign brokers, and reporting 
markets under paragraphs (a) through 
(d) of this section shall be submitted 
within 24 hours of the Commission or 
its designee’s request in accordance 
with the instructions accompanying 
the request. 

[78 FR 69231, Nov. 18, 2013] 

§ 17.02 Form, manner and time of fil-
ing reports. 

Unless otherwise instructed by the 
Commission or its designee, the reports 
required to be filed by reporting mar-
kets, futures commission merchants, 
clearing members, and foreign brokers 
under §§ 17.00 and 17.01 shall be filed as 
specified in paragraphs (a) through (c) 
of this section. 

(a) Section 17.00(a) reports. Reports 
filed under § 17.00(a) shall be submitted 
through electronic data transmission 
procedures approved in writing by the 
Commission or its designee not later 
than 9 a.m. on the business day fol-
lowing that to which the information 
pertains. Unless otherwise specified by 
the Commission or its designee, the 
stated time is eastern time for infor-
mation concerning markets located in 
that time zone, and central time for in-
formation concerning all other mar-
kets. 

(b) Section 17.01(a) reports. For data 
submitted pursuant to § 17.01(a) on 
Form 102: 
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(1) Form of submission. Form 102 must 
be submitted to the Commission in the 
form and manner provided on 
www.cftc.gov. 

(2) Time of submission. For each ac-
count that becomes reportable as a spe-
cial account, the futures commission 
merchant, clearing member, or foreign 
broker, as appropriate, shall submit a 
Form 102 to the Commission, in accord-
ance with the instructions thereto, and 
in the manner specified by the Com-
mission or its designee. Such form 
shall be submitted in accordance with 
the instructions and schedule set forth 
in paragraphs (b)(2)(i) and (ii) of this 
section: 

(i) The applicable reporting party 
shall submit a completed Form 102 to 
the Commission no later than 9 a.m. on 
the business day following the date on 
which the special account becomes re-
portable, or on such other date as di-
rected by special call of the Commis-
sion or its designee, and as periodically 
required thereafter by paragraphs (b)(3) 
and (4) of this section. Such form shall 
include all required information, in-
cluding the names of the owner(s) and 
controller(s) of each trading account 
that is not an omnibus account, and 
that comprises a special account re-
ported on the form, provided that, with 
respect to such owners(s) and con-
troller(s), information other than the 
names of such parties may be reported 
in accordance with the instructions 
and schedule set forth in paragraph 
(b)(2)(ii) of this section. Unless other-
wise specified by the Commission or its 
designee, the stated time is eastern 
time for information concerning mar-
kets located in that time zone, and 
central time for information con-
cerning all other markets. 

(ii) With respect to the owner(s) and 
controller(s) of each trading account 
that is not an omnibus account, and 
that comprises a special account re-
ported on Form 102, information other 
than the names of such parties must be 
provided on Form 102 no later than 9 
a.m. on the third business day fol-
lowing the date on which the special 
account becomes reportable, or on such 
other date as directed by special call of 
the Commission or its designee, and as 
periodically required thereafter by 
paragraphs (b)(3) and (4) of this section. 

Unless otherwise specified by the Com-
mission or its designee, the stated time 
is eastern time for information con-
cerning markets located in that time 
zone, and central time for information 
concerning all other markets. 

(3) Change updates. If any change 
causes the information filed by a fu-
tures commission merchant, clearing 
member, or foreign broker on a Form 
102 for a special account to no longer 
be accurate, then such futures commis-
sion merchant, clearing member, or 
foreign broker shall file an updated 
Form 102 with the Commission in ac-
cordance with the instructions and 
schedule set forth in paragraphs 
(b)(2)(i) and (ii) of this section, or on 
such other date as directed by special 
call of the Commission, provided that, a 
futures commission merchant, clearing 
member, or foreign broker may stop 
providing change updates for a Form 
102 that it has submitted to the Com-
mission for any special account upon 
notifying the Commission or its des-
ignee that the account in question is 
no longer reportable as a special ac-
count and has not been reportable as a 
special account for the past six 
months. 

(4) Refresh updates. For Special Ac-
counts—Starting on a date specified by 
the Commission or its designee and at 
the end of each annual increment 
thereafter (or such other date specified 
by the Commission or its designee that 
is equal to or greater than six months), 
each futures commission merchant, 
clearing member, or foreign broker 
shall resubmit every Form 102 that it 
has submitted to the Commission for 
each of its special accounts, provided 
that, a futures commission merchant, 
clearing member, or foreign broker 
may stop providing refresh updates for 
a Form 102 that it has submitted to the 
Commission for any special account 
upon notifying the Commission or its 
designee that the account in question 
is no longer reportable as a special ac-
count and has not been reportable as a 
special account for the past six 
months. 

(c) Section 17.01(b) reports. For data 
submitted pursuant to § 17.01(b) on 
Form 102: 

(1) Form of submission. Form 102 must 
be submitted to the Commission in the 
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form and manner provided on 
www.cftc.gov. 

(2) Time of submission. For each ac-
count that becomes reportable as a vol-
ume threshold account, the clearing 
member shall submit a Form 102 to the 
Commission, in accordance with the in-
structions thereto, and in the manner 
specified by the Commission or its des-
ignee. Such form shall be submitted in 
accordance with the instructions and 
schedule set forth in paragraphs 
(c)(2)(i) and (ii) of this section: 

(i) The clearing member shall submit 
a completed Form 102 to the Commis-
sion no later than 9 a.m. on the busi-
ness day following the date on which 
the volume threshold account becomes 
reportable, or on such other date as di-
rected by special call of the Commis-
sion or its designee, and as periodically 
required thereafter by paragraphs (c)(3) 
and (4) of this section. Such form shall 
include all required information, in-
cluding the names of the owner(s) and 
controller(s) of each volume threshold 
account reported on the form that is 
not an omnibus account, provided that, 
with respect to such owners(s) and con-
troller(s), information other than the 
names of such parties may be reported 
in accordance with the instructions 
and schedule set forth in paragraph 
(c)(2)(ii) of this section. Unless other-
wise specified by the Commission or its 
designee, the stated time is eastern 
time for information concerning mar-
kets located in that time zone, and 
central time for information con-
cerning all other markets. 

(ii) With respect to the owner(s) and 
controller(s) of each volume threshold 
account reported on Form 102 that is 
not an omnibus account, information 
other than the names of such parties 
must be provided on Form 102 no later 
than 9 a.m. on the third business day 
following the date on which the volume 
threshold account becomes reportable, 
or on such other date as directed by 
special call of the Commission or its 
designee, and as periodically required 
thereafter by paragraphs (c)(3) and (4) 
of this section. Unless otherwise speci-
fied by the Commission or its designee, 
the stated time is eastern time for in-
formation concerning markets located 
in that time zone, and central time for 

information concerning all other mar-
kets. 

(3) Change updates. If any change 
causes the information filed by a clear-
ing member on a Form 102 for a volume 
threshold account to no longer be accu-
rate, then such clearing member shall 
file an updated Form 102 with the Com-
mission in accordance with the instruc-
tions and schedule set forth in para-
graphs (c)(2)(i) and (ii) of this section, 
or on such other date as directed by 
special call of the Commission, pro-
vided that, a clearing member may stop 
providing Form 102 change updates for 
a volume threshold account upon noti-
fying the Commission or its designee 
that the volume threshold account exe-
cuted no trades in any product in the 
past six months on the reporting mar-
ket at which the volume threshold ac-
count reached the reportable trading 
volume level. 

(4) Refresh updates. For Volume 
Threshold Accounts—Starting on a 
date specified by the Commission or its 
designee and at the end of each annual 
increment thereafter (or such other 
date specified by the Commission or its 
designee that is equal to or greater 
than six months), each clearing mem-
ber shall resubmit every Form 102 that 
it has submitted to the Commission for 
each of its volume threshold accounts, 
provided that, a clearing member may 
stop providing refresh updates for a 
Form 102 that it has submitted to the 
Commission for any volume threshold 
account upon notifying the Commis-
sion or its designee that the volume 
threshold account executed no trades 
in any product in the past six months 
on the reporting market at which the 
volume threshold account reached the 
reportable trading volume level. 

[71 FR 37820, July 3, 2006, as amended at 78 
FR 69231, Nov. 18, 2013] 

§ 17.03 Delegation of authority to the 
Director of the Office of Data and 
Technology or the Director of the 
Division of Market Oversight. 

The Commission hereby delegates, 
until the Commission orders otherwise, 
the authority set forth in the para-
graphs below to either the Director of 
the Office of Data and Technology or 
the Director of the Division of Market 
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Oversight, as indicated below, to be ex-
ercised by such Director or by such 
other employee or employees of such 
Director as designated from time to 
time by such Director. The Director of 
the Office of Data and Technology or 
the Director of the Division of Market 
Oversight may submit to the Commis-
sion for its consideration any matter 
which has been delegated to such Di-
rector in this paragraph. Nothing in 
this paragraph prohibits the Commis-
sion, at its election, from exercising 
the authority delegated in this para-
graph. 

(a) Pursuant to § 17.00(a) and (h), the 
authority shall be designated to the Di-
rector of the Office of Data and Tech-
nology to determine whether futures 
commission merchants, clearing mem-
bers and foreign brokers can report the 
information required under § 17.00(a) 
and (h) on series ‘01 forms or using 
some other format upon a determina-
tion that such person is unable to re-
port the information using the format, 
coding structure or electronic data 
transmission procedures otherwise re-
quired. 

(b) Pursuant to § 17.02, the authority 
shall be designated to the Director of 
the Office of Data and Technology to 
instruct or approve the time at which 
the information required under §§ 17.00 
and 17.01(a) and (b) must be submitted 
by futures commission merchants, 
clearing members and foreign brokers 
provided that such persons are unable 
to meet the requirements set forth in 
§ 17.02. 

(c) Pursuant to § 17.01, the authority 
shall be designated to the Director of 
the Office of Data and Technology to 
determine whether to permit an au-
thorized representative of a firm filing 
the Form 102 or person filing the Form 
71 to use a means of authenticating the 
report other than by signing the Form 
102 or Form 71 and, if so, to determine 
the alternative means of authentica-
tion that shall be used. 

(d) Pursuant to § 17.00(a), the author-
ity shall be designated to the Director 
of the Office of Data and Technology to 
approve a format and coding structure 
other than that set forth in § 17.00(g). 

(e) Pursuant to § 17.01(c), the author-
ity shall be designated to the Director 
of the Office of Data and Technology to 

make special calls on omnibus volume 
threshold account originators and om-
nibus reportable sub-account origina-
tors for information as set forth in 
§ 17.01(c). 

(f) Pursuant to § 17.02(b)(4), the au-
thority shall be designated to the Di-
rector of the Division of Market Over-
sight to determine the date on which 
each futures commission merchant, 
clearing member, or foreign broker 
shall update or otherwise resubmit 
every Form 102 that it has submitted 
to the Commission for each of its spe-
cial accounts. 

(g) Pursuant to § 17.02(c)(4), the au-
thority shall be designated to the Di-
rector of the Division of Market Over-
sight to determine the date on which 
each clearing member shall update or 
otherwise resubmit every Form 102 
that it has submitted to the Commis-
sion for each of its volume threshold 
accounts. 

[78 FR 69232, Nov. 18, 2013] 

§ 17.04 Reporting omnibus accounts to 
reporting firms. 

(a) Any futures commission mer-
chant, clearing member or foreign 
broker who establishes an omnibus ac-
count with another futures commission 
merchant, clearing member or foreign 
broker shall report to that futures 
commission merchant, clearing mem-
ber or foreign broker the total open 
long positions and the total open short 
positions in each future of a com-
modity and, for commodity options 
transactions, the total open long put 
options, the total open short put op-
tions, the total open long call options, 
and the total open short call options 
for each commodity options expiration 
date and each strike price in such ac-
count at the close of trading each day. 
The information required by this sec-
tion shall be reported in sufficient time 
to enable the futures commission mer-
chant, clearing member or foreign 
broker with whom the omnibus ac-
count is established to comply with the 
regulations of this part and the report-
ing requirements established by the re-
porting markets. 

(b) In determining open long and 
open short futures positions, and open 
purchased long and open granted short 
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option positions, in an omnibus ac-
count for purposes of complying with 
§§ 17.00(f), 1.37(b) and 1.58 of this chap-
ter, a futures commission merchant, 
clearing member or foreign broker 
shall total the open long positions of 
all traders and the open short positions 
of all traders in each future of a com-
modity and, for commodity options 
transactions, shall total the open long 
put options, the open short put options, 
the open long call options, and the 
open short call options of all traders 
for each commodity option expiration 
date and each strike price. The futures 
commission merchant, clearing mem-
ber or foreign broker shall, if both open 
long and short positions in the same 
future or option are carried for the 
same trader, compute open long or 
open short positions as instructed in 
this paragraph. 

(1) Include both the total open long 
and the total open short positions of 
the trader if: 

(i) The positions represent trans-
actions on a reporting market which 
requires long and short positions in the 
same future or option held in accounts 
for the same trader to be recorded and 
reported on a gross basis; or 

(ii) The account is an omnibus ac-
count of another futures commission 
merchant, clearing member or foreign 
broker; or 

(2) Include only the net long or net 
short positions of the trader if the posi-
tions represent transactions on a re-
porting market which does not require 
long and short positions in the same 
future or option held in accounts for 
the same trader to be recorded and re-
ported on a gross basis. 

(Approved by the Office of Management and 
Budget under control number 3038–0009) 

[46 FR 63036, Dec. 30, 1981, and 47 FR 21028, 
May 17, 1982, as amended at 62 FR 24034, May 
2, 1997; 69 FR 76400, Dec. 21, 2004; 71 FR 37820, 
July 3, 2006; 74 FR 12191, Mar. 23, 2009] 

APPENDIX A TO PART 17—FORM 102 

NOTE: This Appendix is a representation of the final reporting form, which will be sub-
mitted in an electronic format pursuant to the rules in part 17, either via the Commission’s 
web portal or via XML-based, secure FTP transmission. 

VerDate Sep<11>2014 19:00 May 10, 2017 Jkt 241057 PO 00000 Frm 00492 Fmt 8010 Sfmt 8026 Q:\17\17V1.TXT 31lp
ow

el
l o

n 
D

S
K

54
D

X
V

N
1O

F
R

 w
ith

 $
$_

JO
B



483 

Commodity Futures Trading Commission Pt. 17, App. A 

VerDate Sep<11>2014 19:00 May 10, 2017 Jkt 241057 PO 00000 Frm 00493 Fmt 8010 Sfmt 8006 Q:\17\17V1.TXT 31 E
R

18
N

O
13

.0
03

<
/G

P
H

>

lp
ow

el
l o

n 
D

S
K

54
D

X
V

N
1O

F
R

 w
ith

 $
$_

JO
B



484 

17 CFR Ch. I (4–1–17 Edition) Pt. 17, App. A 

VerDate Sep<11>2014 19:00 May 10, 2017 Jkt 241057 PO 00000 Frm 00494 Fmt 8010 Sfmt 8006 Q:\17\17V1.TXT 31 E
R

18
N

O
13

.0
04

<
/G

P
H

>

lp
ow

el
l o

n 
D

S
K

54
D

X
V

N
1O

F
R

 w
ith

 $
$_

JO
B



485 

Commodity Futures Trading Commission Pt. 17, App. A 

VerDate Sep<11>2014 19:00 May 10, 2017 Jkt 241057 PO 00000 Frm 00495 Fmt 8010 Sfmt 8006 Q:\17\17V1.TXT 31 E
R

18
N

O
13

.0
05

<
/G

P
H

>

lp
ow

el
l o

n 
D

S
K

54
D

X
V

N
1O

F
R

 w
ith

 $
$_

JO
B



486 

17 CFR Ch. I (4–1–17 Edition) Pt. 17, App. A 

VerDate Sep<11>2014 19:00 May 10, 2017 Jkt 241057 PO 00000 Frm 00496 Fmt 8010 Sfmt 8006 Q:\17\17V1.TXT 31 E
R

18
N

O
13

.0
06

<
/G

P
H

>

lp
ow

el
l o

n 
D

S
K

54
D

X
V

N
1O

F
R

 w
ith

 $
$_

JO
B



487 

Commodity Futures Trading Commission Pt. 17, App. A 

VerDate Sep<11>2014 19:00 May 10, 2017 Jkt 241057 PO 00000 Frm 00497 Fmt 8010 Sfmt 8006 Q:\17\17V1.TXT 31 E
R

18
N

O
13

.0
07

<
/G

P
H

>

lp
ow

el
l o

n 
D

S
K

54
D

X
V

N
1O

F
R

 w
ith

 $
$_

JO
B



488 

17 CFR Ch. I (4–1–17 Edition) Pt. 17, App. A 

VerDate Sep<11>2014 19:00 May 10, 2017 Jkt 241057 PO 00000 Frm 00498 Fmt 8010 Sfmt 8006 Q:\17\17V1.TXT 31 E
R

18
N

O
13

.0
08

<
/G

P
H

>

lp
ow

el
l o

n 
D

S
K

54
D

X
V

N
1O

F
R

 w
ith

 $
$_

JO
B



489 

Commodity Futures Trading Commission Pt. 17, App. A 

VerDate Sep<11>2014 19:00 May 10, 2017 Jkt 241057 PO 00000 Frm 00499 Fmt 8010 Sfmt 8006 Q:\17\17V1.TXT 31 E
R

18
N

O
13

.0
09

<
/G

P
H

>

lp
ow

el
l o

n 
D

S
K

54
D

X
V

N
1O

F
R

 w
ith

 $
$_

JO
B



490 

17 CFR Ch. I (4–1–17 Edition) Pt. 17, App. A 

VerDate Sep<11>2014 19:00 May 10, 2017 Jkt 241057 PO 00000 Frm 00500 Fmt 8010 Sfmt 8006 Q:\17\17V1.TXT 31 E
R

18
N

O
13

.0
10

<
/G

P
H

>

lp
ow

el
l o

n 
D

S
K

54
D

X
V

N
1O

F
R

 w
ith

 $
$_

JO
B



491 

Commodity Futures Trading Commission Pt. 17, App. A 

VerDate Sep<11>2014 19:00 May 10, 2017 Jkt 241057 PO 00000 Frm 00501 Fmt 8010 Sfmt 8006 Q:\17\17V1.TXT 31 E
R

18
N

O
13

.0
11

<
/G

P
H

>

lp
ow

el
l o

n 
D

S
K

54
D

X
V

N
1O

F
R

 w
ith

 $
$_

JO
B



492 

17 CFR Ch. I (4–1–17 Edition) Pt. 17, App. A 

VerDate Sep<11>2014 19:00 May 10, 2017 Jkt 241057 PO 00000 Frm 00502 Fmt 8010 Sfmt 8006 Q:\17\17V1.TXT 31 E
R

18
N

O
13

.0
12

<
/G

P
H

>

lp
ow

el
l o

n 
D

S
K

54
D

X
V

N
1O

F
R

 w
ith

 $
$_

JO
B



493 

Commodity Futures Trading Commission Pt. 17, App. A 

VerDate Sep<11>2014 19:00 May 10, 2017 Jkt 241057 PO 00000 Frm 00503 Fmt 8010 Sfmt 8006 Q:\17\17V1.TXT 31 E
R

18
N

O
13

.0
13

<
/G

P
H

>

lp
ow

el
l o

n 
D

S
K

54
D

X
V

N
1O

F
R

 w
ith

 $
$_

JO
B



494 

17 CFR Ch. I (4–1–17 Edition) Pt. 17, App. A 

VerDate Sep<11>2014 19:00 May 10, 2017 Jkt 241057 PO 00000 Frm 00504 Fmt 8010 Sfmt 8006 Q:\17\17V1.TXT 31 E
R

18
N

O
13

.0
14

<
/G

P
H

>

lp
ow

el
l o

n 
D

S
K

54
D

X
V

N
1O

F
R

 w
ith

 $
$_

JO
B



495 

Commodity Futures Trading Commission Pt. 17, App. A 

VerDate Sep<11>2014 19:00 May 10, 2017 Jkt 241057 PO 00000 Frm 00505 Fmt 8010 Sfmt 8006 Q:\17\17V1.TXT 31 E
R

18
N

O
13

.0
15

<
/G

P
H

>

lp
ow

el
l o

n 
D

S
K

54
D

X
V

N
1O

F
R

 w
ith

 $
$_

JO
B



496 

17 CFR Ch. I (4–1–17 Edition) Pt. 17, App. A 

VerDate Sep<11>2014 19:00 May 10, 2017 Jkt 241057 PO 00000 Frm 00506 Fmt 8010 Sfmt 8006 Q:\17\17V1.TXT 31 E
R

18
N

O
13

.0
16

<
/G

P
H

>

lp
ow

el
l o

n 
D

S
K

54
D

X
V

N
1O

F
R

 w
ith

 $
$_

JO
B



497 

Commodity Futures Trading Commission Pt. 17, App. A 

VerDate Sep<11>2014 19:00 May 10, 2017 Jkt 241057 PO 00000 Frm 00507 Fmt 8010 Sfmt 8006 Q:\17\17V1.TXT 31 E
R

18
N

O
13

.0
17

<
/G

P
H

>

lp
ow

el
l o

n 
D

S
K

54
D

X
V

N
1O

F
R

 w
ith

 $
$_

JO
B



498 

17 CFR Ch. I (4–1–17 Edition) Pt. 17, App. A 

VerDate Sep<11>2014 19:00 May 10, 2017 Jkt 241057 PO 00000 Frm 00508 Fmt 8010 Sfmt 8006 Q:\17\17V1.TXT 31 E
R

18
N

O
13

.0
18

<
/G

P
H

>

lp
ow

el
l o

n 
D

S
K

54
D

X
V

N
1O

F
R

 w
ith

 $
$_

JO
B



499 

Commodity Futures Trading Commission Pt. 17, App. A 

VerDate Sep<11>2014 19:00 May 10, 2017 Jkt 241057 PO 00000 Frm 00509 Fmt 8010 Sfmt 8006 Q:\17\17V1.TXT 31 E
R

18
N

O
13

.0
19

<
/G

P
H

>

lp
ow

el
l o

n 
D

S
K

54
D

X
V

N
1O

F
R

 w
ith

 $
$_

JO
B



500 

17 CFR Ch. I (4–1–17 Edition) Pt. 17, App. A 

VerDate Sep<11>2014 19:00 May 10, 2017 Jkt 241057 PO 00000 Frm 00510 Fmt 8010 Sfmt 8006 Q:\17\17V1.TXT 31 E
R

18
N

O
13

.0
20

<
/G

P
H

>

lp
ow

el
l o

n 
D

S
K

54
D

X
V

N
1O

F
R

 w
ith

 $
$_

JO
B



501 

Commodity Futures Trading Commission Pt. 17, App. A 

VerDate Sep<11>2014 19:00 May 10, 2017 Jkt 241057 PO 00000 Frm 00511 Fmt 8010 Sfmt 8006 Q:\17\17V1.TXT 31 E
R

18
N

O
13

.0
21

<
/G

P
H

>

lp
ow

el
l o

n 
D

S
K

54
D

X
V

N
1O

F
R

 w
ith

 $
$_

JO
B



502 

17 CFR Ch. I (4–1–17 Edition) Pt. 17, App. B 

[78 FR 69232, Nov. 18, 2013] 

APPENDIX B TO PART 17—FORM 71 

NOTE: This Appendix is a representation of the final reporting form, which will be sub-
mitted in an electronic format pursuant to the rules in part 17, either via the Commission’s 
web portal or via XML-based, secure FTP transmission. 

VerDate Sep<11>2014 19:00 May 10, 2017 Jkt 241057 PO 00000 Frm 00512 Fmt 8010 Sfmt 8026 Q:\17\17V1.TXT 31 E
R

18
N

O
13

.0
22

<
/G

P
H

>

lp
ow

el
l o

n 
D

S
K

54
D

X
V

N
1O

F
R

 w
ith

 $
$_

JO
B



503 

Commodity Futures Trading Commission Pt. 17, App. B 

VerDate Sep<11>2014 19:00 May 10, 2017 Jkt 241057 PO 00000 Frm 00513 Fmt 8010 Sfmt 8006 Q:\17\17V1.TXT 31 E
R

18
N

O
13

.0
23

<
/G

P
H

>

lp
ow

el
l o

n 
D

S
K

54
D

X
V

N
1O

F
R

 w
ith

 $
$_

JO
B



504 

17 CFR Ch. I (4–1–17 Edition) Pt. 17, App. B 

VerDate Sep<11>2014 19:00 May 10, 2017 Jkt 241057 PO 00000 Frm 00514 Fmt 8010 Sfmt 8006 Q:\17\17V1.TXT 31 E
R

18
N

O
13

.0
24

<
/G

P
H

>

lp
ow

el
l o

n 
D

S
K

54
D

X
V

N
1O

F
R

 w
ith

 $
$_

JO
B



505 

Commodity Futures Trading Commission Pt. 17, App. B 

VerDate Sep<11>2014 19:00 May 10, 2017 Jkt 241057 PO 00000 Frm 00515 Fmt 8010 Sfmt 8006 Q:\17\17V1.TXT 31 E
R

18
N

O
13

.0
25

<
/G

P
H

>

lp
ow

el
l o

n 
D

S
K

54
D

X
V

N
1O

F
R

 w
ith

 $
$_

JO
B



506 

17 CFR Ch. I (4–1–17 Edition) Pt. 17, App. B 

VerDate Sep<11>2014 19:00 May 10, 2017 Jkt 241057 PO 00000 Frm 00516 Fmt 8010 Sfmt 8006 Q:\17\17V1.TXT 31 E
R

18
N

O
13

.0
26

<
/G

P
H

>

lp
ow

el
l o

n 
D

S
K

54
D

X
V

N
1O

F
R

 w
ith

 $
$_

JO
B



507 

Commodity Futures Trading Commission Pt. 17, App. B 

VerDate Sep<11>2014 19:00 May 10, 2017 Jkt 241057 PO 00000 Frm 00517 Fmt 8010 Sfmt 8006 Q:\17\17V1.TXT 31 E
R

18
N

O
13

.0
27

<
/G

P
H

>

lp
ow

el
l o

n 
D

S
K

54
D

X
V

N
1O

F
R

 w
ith

 $
$_

JO
B



508 

17 CFR Ch. I (4–1–17 Edition) Pt. 17, App. B 

VerDate Sep<11>2014 19:00 May 10, 2017 Jkt 241057 PO 00000 Frm 00518 Fmt 8010 Sfmt 8006 Q:\17\17V1.TXT 31 E
R

18
N

O
13

.0
28

<
/G

P
H

>

lp
ow

el
l o

n 
D

S
K

54
D

X
V

N
1O

F
R

 w
ith

 $
$_

JO
B



509 

Commodity Futures Trading Commission § 18.01 

[78 FR 69252, Nov. 18, 2013] 

PART 18—REPORTS BY TRADERS 

Sec. 
18.00 Information to be furnished by trad-

ers. 
18.01 Interest in or control of several ac-

counts. 
18.02 [Reserved] 
18.03 Delegation of authority to the Direc-

tor of the Division ofMarket Oversight. 
18.04 Statement of reporting trader. 
18.05 Maintenance of books and records. 
18.06 [Reserved] 

APPENDIX A TO PART 18—FORM 40 

AUTHORITY: 7 U.S.C. 2, 4, 5, 6a, 6c, 6f, 6g, 6i, 
6k, 6m, 6n, 6t, 12a, and 19, as amended by 
Title VII of the Dodd-Frank Wall Street Re-
form and Consumer Protection Act, Pub. L. 
111–203, 124 Stat. 1376 (2010). 

§ 18.00 Information to be furnished by 
traders. 

Every trader who owns, holds or con-
trols, or has held, owned or controlled, 
a reportable futures or options position 
in a commodity shall within one busi-
ness day after a special call upon such 
trader by the Commission or its des-
ignee file reports to the Commission 
concerning transactions and positions 
in such futures or options. Reports 
shall be filed for the period of time 
that the trader held or controlled a re-

portable position and shall be prepared 
and submitted as instructed in the call. 
The report shall show for each day cov-
ered by the report the following infor-
mation, as specified in the call, sepa-
rately for each future or option and for 
each reporting market: 

(a) Open contracts; 
(b) Purchases and sales; 
(c) Delivery notices issued and 

stopped; 
(d) Purchases and sales of futures for 

commodities or for derivatives posi-
tions; and 

(e) Options exercised. 

(Approved by the Office of Management and 
Budget under control number 3038–0009) 

[69 FR 76400, Dec. 21, 2004, as amended at 71 
FR 37821, July 3, 2006] 

§ 18.01 Interest in or control of several 
accounts. 

If any trader holds, has a financial 
interest in or controls positions in 
more than one account, whether car-
ried with the same or with different fu-
tures commission merchants or foreign 
brokers, all such positions and ac-
counts shall be considered as a single 
account for the purpose of determining 
whether such trader has a reportable 
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position and, unless instructed other-
wise in the special call to report under 
§ 18.00 for the purpose of reporting. 

[74 FR 12191, Mar. 23, 2009] 

§ 18.02 [Reserved] 

§ 18.03 Delegation of authority to the 
Director of the Division of Market 
and Oversight. 

The Commission hereby delegates, 
until the Commission orders otherwise, 
the authority to make special calls on 
traders for information as set forth in 
§§ 18.00, 18.04 and 18.05 to the Director of 
the Division of Market Oversight to be 
exercised by the Director or by such 
other employee or employees of the Di-
rector as may be designated from time 
to time by the Director. The Director 
of the Division of Market Oversight 
may submit to the Commission for its 
consideration any matter which has 
been delegated in this paragraph. Noth-
ing in this paragraph prohibits the 
Commission, at its election, from exer-
cising the authority delegated in this 
paragraph. 

[62 FR 6114, Feb. 11, 1997, as amended at 67 
FR 62352, Oct. 7, 2002] 

§ 18.04 Statement of reporting trader. 
(a) Every trader who owns, holds, or 

controls a reportable futures and op-
tion position shall after a special call 
upon such trader by the Commission or 
its designee file with the Commission a 
‘‘Statement of Reporting Trader’’ on 
the Form 40, to be completed in accord-
ance with the instructions thereto, at 
such time and place as directed in the 
call. 

(b) Every volume threshold account 
controller, person who owns a volume 
threshold account, reportable sub-ac-
count controller, and person who owns 
a reportable sub-account shall after a 
special call upon such person by the 
Commission or its designee file with 
the Commission a ‘‘Statement of Re-
porting Trader’’ on the Form 40, to be 
completed in accordance with the in-
structions thereto, at such time and 
place as directed in the call. 

[78 FR 69259, Nov. 18, 2013 

§ 18.05 Maintenance of books and 
records. 

(a) Every volume threshold account 
controller; person who owns a volume 
threshold account; reportable sub-ac-
count controller; person who owns a re-
portable sub-account; and trader who 
owns, holds, or controls a reportable 
futures or option position shall keep 
books and records showing all details 
concerning all positions and trans-
actions in the commodity or swap: 

(1) On all reporting markets; 
(2) Executed over the counter or pur-

suant to part 35 of this chapter; and 
(3) On foreign boards of trade. 
(b) Every such volume threshold ac-

count controller; person who owns a 
volume threshold account; reportable 
sub-account controller; person who 
owns a reportable sub-account; and 
trader who owns, holds, or controls a 
reportable futures or option position 
shall also keep books and records show-
ing all details concerning all positions 
and transactions in the cash com-
modity or swap, its products and by-
products, and all commercial activities 
that it hedges in the futures, option, or 
swap contract in which it is reportable. 

(c) Every volume threshold account 
controller; person who owns a volume 
threshold account; reportable sub-ac-
count controller; person who owns a re-
portable sub-account; and trader who 
owns, holds, or controls a reportable 
futures or option position shall upon 
request furnish to the Commission any 
pertinent information concerning such 
positions, transactions, or activities in 
a form acceptable to the Commission. 

[72 FR 60771, Oct. 26, 2007, as amended at 74 
FR 12192, Mar. 23, 2009; 77 FR 66334, Nov. 2, 
2012; 78 FR 69259, Nov. 18, 2013; 80 FR 59577, 
Oct. 2, 2015] 

§ 18.06 [Reserved] 

APPENDIX A TO PART 18—FORM 40 

NOTE: This Appendix is a representation of 
the final reporting form, which will be sub-
mitted in an electronic format pursuant to 
the rules in part 18, either via the Commis-
sion’s web portal or via XML-based, secure 
FTP transmission. 
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3 As used in this document, ‘‘Form 40’’ may 
refer to either a Form 40—Statement of Re-
porting Trader or a 40S Filing, as appro-
priate, and as the context may require. 

GENERAL INSTRUCTIONS 

Who Must File a Form 40—17 CFR 18.04(a) 
requires every person who owns or controls a 
reportable position to file a Form 40—State-
ment of Reporting Trader with the Commis-
sion. 17 CFR 18.04(b) requires every volume 
threshold account controller, person who 
owns a volume threshold account, reportable 
sub-account controller, and person who owns 
a reportable sub-account to file a Form 40— 
Statement of Reporting Trader with the 
Commission. 17 CFR 20.5 requires every per-

son subject to books or records under 17 CFR 
20.6 to file a 40S filing 3 with the Commission. 

When to file—A reporting trader must file 
a Form 40 on call by the Commission or its 
designee. 

Where to file—The Form 40 should be sub-
mitted (a) via the CFTC’s web-based Form 40 
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submission process at www.cftc.gov, (b) via a 
secure FTP data feed to the Commission, or 
(c) as otherwise instructed by the Commis-
sion or its designee. If electronic submission 
attempts fail, the reporting trader shall con-
tact the Commission at techsupport@cftc.gov 
for further technical support. 

When to update—A reporting trader re-
quired to complete a Form 40 will be under a 
continuing obligation, per direction in the 
special call, to update and maintain the ac-
curacy of the information it provides. Re-
porting traders can update this information 
by either visiting the CFTC’s web-based 
Form 40 portal to review, verify, and/or up-
date their information, or by submitting up-
dated information via FTP. 

Signature—Each Form 40 submitted to the 
Commission must be signed or otherwise au-
thenticated by either (1) the reporting trader 
submitting the form or (2) an individual that 
is duly authorized by the reporting trader to 
provide the information and representations 
contained in the form. 

What to File—All reporting traders that 
are filing a Form 40 pursuant to either 17 
CFR 18.04(a) (i.e. reportable position report-
ing traders) or 17 CFR 20.5 (i.e. swaps books 
and records reporting traders) must com-
plete all questions. All reporting traders 
that are filing a Form 40 pursuant to 17 CFR 
18.04(b) (i.e. volume threshold account con-
trollers, persons who own a volume threshold 
account, reportable sub-account controllers, 
and persons who own a reportable sub-ac-
count reporting trader) must complete all 
questions unless they are natural persons. Re-
porting traders that are filing a Form 40 pur-
suant to 17 CFR 18.04(b) who are natural per-
sons shall mark not applicable for questions 
7 and 8. 

Please be advised that pursuant to 5 CFR 
1320.5(b)(2)(i), you are not required to re-
spond to this collection of information un-
less it displays a currently valid OMB con-
trol number. 

TABLE OF CONTENTS 

1. General information for Reporting Trader 
2. Contact Information for Individual Re-

sponsible for Trading Activities 
3. Contact Information for Individual Re-

sponsible for Risk Management Oper-
ations 

4. Contact information for Individual Re-
sponsible for Information on the Form 40 

5. Omnibus Account Identification 
6. Foreign Government Affiliation 
7. Non-Domestic Entity Indicator 
8. Ownership Structure (Parent/Parents) 
9. Ownership Structure (Subsidiary/Subsidi-

aries) 
10. Control of Reporting Trader’s Trading 

Activities by Others 
11. Control of Other’s Trading Activities by 

Reporting Trader 

12. Other Parties Influencing Trading of Re-
porting Trader 

13. Trading Subject to Express or Implied 
Agreement 

14. Commodity Index Trading Indicator 
15. Swap Dealer Identification 
16. Major Swap Participant Identification 
17. Business Sectors, Subsectors and Occupa-

tion 
18. Commodities Being Traded in Derivative 

Markets 
19. Business Purpose for Trading in Deriva-

tive Markets 
20. Signature/Authentication, Name, and 

Date 

ACKNOWLEDGEMENT OF DEFINITIONS 

Before proceeding with your submission, 
please check this box to indicate that you 
have read the definitions for the following 
terms—as they are used in the Form 40: 

Commodity (or commodities)—generally, 
all goods and articles (except onions and mo-
tion picture box office receipts, or any index, 
measure, value, or data related to such re-
ceipts), and all services, rights, and interests 
(except motion picture box office receipts, or 
any index, measure, value, or data related to 
such receipts) in which contracts for future 
delivery are presently or in the future dealt 
in (see 7 U.S.C. 1a(9)). 

Commodity Index Trading (‘‘CIT’’)—means: 
a. An investment strategy that consists of 

investing in an instrument (e.g., a com-
modity index fund, exchange-traded fund for 
commodities, or exchange-traded note for 
commodities) that enters into one or more 
derivative contracts to track the perform-
ance of a published index that is based on the 
price of one or more commodities, or com-
modities in combination with other securi-
ties; or 

b. An investment strategy that consists of 
entering into one or more derivative con-
tracts to track the performance of a pub-
lished index that is based on the price of one 
or more commodities, or commodities in 
combination with other securities. 

Control—as used in this Form, ‘‘control’’ 
means to actually direct, by power of attor-
ney or otherwise, the trading of a special ac-
count or a consolidated account. A special 
account or a consolidated account may have 
more than one controller. 

Derivatives—futures, options on futures, 
and swaps. 

Omnibus volume threshold account— 
means any trading account that, on an omni-
bus basis, carries reportable trading volume 
on or subject to the rules of a reporting mar-
ket that is a board of trade designated as a 
contract market under section 5 of the Act 
or a swap execution facility registered under 
section 5h of the Act. 

Parent—for purposes of Form 40, a person 
is a parent of a reporting trader if it has a di-
rect or indirect controlling interest in the 
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4 Please provide a direct number, without 
any telephone extension. Non-U.S. respond-
ents should also provide the applicable inter-
national area code. 

5 Please provide a direct number, without 
any telephone extension. Non-U.S. respond-
ents should also provide the applicable inter-
national area code. 

6 Please provide a direct number, without 
any telephone extension. Non-U.S. respond-
ents should also provide the applicable inter-
national area code. 

reporting trader; and a person has a control-
ling interest if such person has the ability to 
control the reporting trader through the 
ownership of voting equity, by contract, or 
otherwise. 

Person—an individual, association, part-
nership, corporation, trust, or government 
agency and/or department. 

Reportable sub-account—means any trad-
ing sub-account of an omnibus volume 
threshold account or omnibus reportable 
sub-account, which sub-account executes re-
portable trading volume. 

Reportable sub-account controller—means 
a natural person who by power of attorney or 
otherwise actually directs the trading of a 
reportable sub-account. A reportable sub-ac-
count may have more than one controller. 

Reportable trading volume—means con-
tract trading volume that meets or exceeds 
the level specified in 17 CFR 15.04. 

Reporting trader—a person who must file a 
Form 40, whether pursuant to 17 CFR 
18.04(a), 17 CFR 18.04(b), or 17 CFR 20.05. 

Subsidiary—for purposes of Form 40, a per-
son is a subsidiary of a reporting trader if 
the reporting trader has a direct or indirect 
controlling interest in the person; and a re-
porting trader has a controlling interest if 
such reporting trader has the ability to con-
trol the person through the ownership of vot-
ing equity, by contract, or otherwise. 

Volume threshold account—means any 
trading account that carries reportable trad-
ing volume on or subject to the rules of a re-
porting market that is a board of trade des-
ignated as a contract market under section 5 
of the Act or a swap execution facility reg-
istered under section 5h of the Act. 

Volume threshold account controller— 
means a natural person who by power of at-
torney or otherwise actually directs the 
trading of a volume threshold account. A 
volume threshold account may have more 
than one controller. 

CFTC FORM 40 

General Information for Reporting Trader: 

For question 1, please provide the name, 
contact information and other requested in-
formation regarding the reporting trader. If 
the reporting trader is an individual, provide 
their full legal name and the name of the re-
porting trader’s employer. 

1. Indicate whether the reporting trader is 
a legal entity or a natural person: 

Legal entity: 
Natural person: 

Name of Reporting Trader 
Street Address 
City 
State 
Country 
Zip/Postal Code 

Phone Number 4 
Email Address 
Web site 
NFA ID (if any) 
Legal Entity Identifier (if any) 
Name of Employer 
Employer NFA ID (if any) 
Employer Legal Entity Identifier (if any) 

Contact Information 

For questions 2, 3, and 4, provide the name 
and contact information as requested. 

2. Individual to contact regarding the de-
rivatives trading of the reporting trader 
(this individual should be able to answer spe-
cific questions about the reporting trader’s 
trading activity when contacted by Commis-
sion staff): 

Check here if this individual has the same 
contact information as that of the reporting 
trader. 

Name 
Street Address 
City 
State 
Country 
Zip/Postal Code 
Phone Number 5 
Email Address 
NFA ID (if any) 

3. Individual to contact regarding the risk 
management operations of the reporting 
trader (this individual should be able to an-
swer specific questions about the reporting 
trader’s risk management operations, includ-
ing account margining, when contacted by 
Commission staff): 

Check here if this individual has the same 
contact information as that of the reporting 
trader. 

Name 
Street Address 
City 
State 
Country 
Zip/Postal Code 
Phone Number 6 
Email Address 
NFA ID (if any) 

4. Individual responsible for the informa-
tion on the Form 40 (this individual should 
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7 Please provide a direct number, without 
any telephone extension. Non-U.S. respond-
ents should also provide the applicable inter-
national area code. 

8 Please provide a direct number, without 
any telephone extension. Non-U.S. respond-
ents should also provide the applicable inter-
national area code. 

9 The Web site and NFA ID requested in 
this question are only required to be re-
ported to the extent the respondent has this 
information available in its records. Re-
spondents are not required to poll customers 
or other parties for the Web site and NFA ID 
if this information has not been previously 
collected. 

be able to verify, clarify, and explain the an-
swers submitted by a reporting trader on the 
Form 40): 

Check here if this individual has the same 
contact information as that of the reporting 
trader. 
Name 
Street Address 
City 
State 
Country 
Zip/Postal Code 
Phone Number 7 
Email Address 
NFA ID (if any) 

Omnibus Account Identification 

For question 5, indicate whether the re-
porting trader has a customer omnibus ac-
count with a futures commission merchant, 
clearing member, or foreign broker (NOTE: 
For the purpose of this question, an omnibus 
account is an account that one futures com-
mission merchant, clearing member or for-
eign broker carries for another in which the 
transactions of multiple individual accounts 
are combined. The identities of the holders 
of the individual accounts are not generally 
known or disclosed to the carrying firm. In 
addition, the Commission has traditionally 
identified omnibus accounts as either house 
or customer omnibus accounts. House omni-
bus accounts exclusively contain the propri-
etary accounts of the omnibus account origi-
nator. Customer omnibus accounts contain 
the accounts of customers of the omnibus ac-
count originator. It is the obligation of the 
omnibus account originator to correctly 
identify the omnibus account type to the re-
porting entity): 

5. Does the reporting trader have a cus-
tomer omnibus account with a futures com-
mission merchant, clearing member, or for-
eign broker? YES/NO 

IF YES, Give the name(s) of the futures 
commission merchant, clearing member, or 
foreign broker carrying the account(s) of the 
reporting trader. 

Foreign Government Affiliation 

For question 6, please complete the fol-
lowing (NOTE: For the purpose of this ques-
tion, affiliation can include, but is not lim-
ited to, a situation (1) where the foreign gov-
ernment directly or indirectly controls the 
reporting trader’s assets, operations, and/or 
derivatives trading, or (2) where the report-
ing trader operates as a direct or indirect 
subsidiary of a foreign government, its agen-
cies or departments, or any investment pro-
gram of the foreign government): 

6. Is the reporting trader directly or indi-
rectly affiliated with a government other 
than that of the United States? YES/NO 

IF YES, give the name of the govern-
ment(s). 

IF YES, explain the nature of the affili-
ation between the reporting trader and the 
government(s) listed above. 

Non-Domestic Entity Indicator 

For question 7, if the Reporting Trader is a 
legal entity, please complete the following. 

7. Is the reporting trader organized under 
the laws of a country other than the United 
States? YES/NO 

IF YES, give the name of the country or 
countries under whose laws the reporting 
trader is organized. 

Ownership Structure of the Reporting Trader 

For questions 8 and 9, provide the re-
quested ownership information only as appli-
cable. 

If the Reporting Trader is a commodity 
pool, also provide the requested information 
in questions 8i, 8ii, and 8iii. If the Reporting 
Trader is reporting commodity pools in 
which it has an ownership interest, also pro-
vide the requested information in questions 
9i, 9ii, and 9iii. 

8. List all the parents of the reporting 
trader (including the immediate parent and 
any parent(s) of its parent) and, separately, 
all persons that have a 10 percent or greater 
ownership interest in the reporting trader 
(commodity pool investors are deemed to 
have an ownership interest in the pool). For 
each such parent or 10 percent or greater 
owner include the following information: 

Indicate whether the party identified 
below is a legal entity or a natural person: 

Legal entity: 
Natural person: 

Name 
Street Address 
City 
State 
Country 
Zip/Postal Code 
Phone Number 8 
Web site 9 
Email Address 
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10 Please provide a direct number, without 
any telephone extension. Non-U.S. respond-
ents should also provide the applicable inter-
national area code. 

11 The Web site and NFA ID requested in 
this question are only required to be re-
ported to the extent the respondent has this 
information available in its records. Re-
spondents are not required to poll customers 
or other parties for the Web site and NFA ID 
if this information has not been previously 
collected. 

12 Please provide a direct number, without 
any telephone extension. Non-U.S. respond-
ents should also provide the applicable inter-
national area code. 

13 The Web site and NFA ID requested in 
this question are only required to be re-
ported to the extent the respondent has this 
information available in its records. Re-
spondents are not required to poll customers 
or other parties for the Web site and NFA ID 

Continued 

NFA ID (if any) 
Legal Entity Identifier (if any) 
Parent Company/10% Owner/or Both Indi-

cator 
8i. For each person identified in question 8 

that is a limited partner, shareholder, or 
other similar type of pool participant, indi-
cate if they are a principal or affiliate of the 
operator of the commodity pool. 

Principal/Affiliate Indicator 

8ii. For each person identified in question 
8 that is a limited partner, shareholder, or 
other similar type of pool participant, indi-
cate if they are also a commodity pool oper-
ator of the pool. 

Commodity Pool Operator Indicator 

8iii. For each person identified in question 
8 that is a limited partner, shareholder, or 
other similar type of pool participant and 
where the operator of the commodity pool is 
exempt from registration under § 4.13 of the 
Commission’s regulations, indicate if that 
person has an ownership or equity interest of 
25 percent or greater in the commodity pool. 

25% Ownership Indicator 

9. List all the subsidiaries of the reporting 
trader (including the immediate subsidiary 
and any subsidiaries of those subsidiaries) 
and, separately, all persons in which the re-
porting trader has a 10 percent or greater 
ownership interest (including a 10 percent or 
greater interest in a commodity pool(s)). 
Only list subsidiaries and persons that en-
gage in derivatives trading. For each such 
subsidiary and/or person include the fol-
lowing information: 

Indicate whether the party identified 
below is a legal entity or a natural person: 
Legal entity: 
Natural person: 
Name 
Street Address 
City 
State 
Country 
Zip/Postal Code 
Phone Number 10 
Web site 11 
Email Address 

NFA ID (if any) 
Legal Entity Identifier (if any) 
Subsidiary/10% Ownership/or Both Indicator 

9i. For each person identified in question 9 
that is a commodity pool and for which you 
are a limited partner, shareholder or other 
similar type of pool participant, indicate if 
you are a principal or affiliate of the oper-
ator of the commodity pool. 

Principal/Affiliate Indicator 

9ii. For each person identified in question 
9 that is a commodity pool and for which you 
are a limited partner, shareholder or other 
similar type of pool participant, indicate if 
you are the commodity pool operator for the 
pool. 

Commodity Pool Operator Indicator 

9iii. For each person identified in question 
9 that is a commodity pool and for which you 
are a limited partner, shareholder or other 
similar type of pool participant and for 
which the operator of the commodity pool is 
exempt from registration under § 4.13 of the 
Commission’s regulations, indicate if you 
have an ownership or equity interest of 25 
percent or greater in the commodity pool. 

25% Ownership Indicator 

Control of Trading 

For questions 10, 11, 12, and 13 provide the 
requested control information only as appli-
cable. 

10. List all persons outside of the reporting 
trader that control some or all of the deriva-
tives trading of the reporting trader (includ-
ing persons that may have been previously 
identified as a parent, above): 

Indicate whether the party identified 
below is a legal entity or a natural person: 

Legal entity: 
Natural person: 

Name 
Street Address 
City 
State 
Country 
Zip/Postal Code 
Phone Number 12 
Web site 13 
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if this information has not been previously 
collected. 

14 Please provide a direct number, without 
any telephone extension. Non-U.S. respond-
ents should also provide the applicable inter-
national area code. 

15 The Web site and NFA ID requested in 
this question are only required to be re-
ported to the extent the respondent has this 
information available in its records. Re-
spondents are not required to poll customers 
or other parties for the Web site and NFA ID 
if this information has not been previously 
collected. 

16 Please provide a direct number, without 
any telephone extension. Non-U.S. respond-
ents should also provide the applicable inter-
national area code. 

17 The Web site and NFA ID requested in 
this question are only required to be re-
ported to the extent the respondent has this 
information available in its records. Re-

spondents are not required to poll customers 
or other parties for the Web site and NFA ID 
if this information has not been previously 
collected. 

18 Please provide a direct number, without 
any telephone extension. Non-U.S. respond-
ents should also provide the applicable inter-
national area code. 

19 The Web site and NFA ID requested in 
this question are only required to be re-
ported to the extent the respondent has this 
information available in its records. Re-
spondents are not required to poll customers 
or other parties for the Web site and NFA ID 
if this information has not been previously 
collected. 

Email Address 
NFA ID (if any) 
Legal Entity Identifier (if any) 
Some/All Indicator 

11. List all persons for which the reporting 
trader controls some or all of the derivatives 
trading (including persons that may have 
been previously identified as a subsidiary, 
above): 

Indicate whether the party identified 
below is a legal entity or a natural person: 
Legal entity: 
Natural person: 
Name 
Street Address 
City 
State 
Country 
Zip/Postal Code 
Phone Number 14 
Web site 15 
Email Address 
NFA ID (if any) 
Legal Entity Identifier (if any) 
Some/All Indicator 

12. List any other person(s) that directly or 
indirectly influence, or exercise authority 
over, some or all of the trading of the report-
ing trader, but who do not exercise ‘‘control’’ 
as defined in this Form: Indicate whether the 
party identified below is a legal entity or a 
natural person: 
Legal entity: 
Natural person: 
Name 
Street Address 
City 
State 
Country 
Zip/Postal Code 
Phone Number 16 
Web site 17 

Email Address 
NFA ID (if any) 
Legal Entity Identifier (if any) 
Some/All Indicator 

13. Is some or all of the derivatives trading 
of the reporting trader subject to an express 
or implied agreement or understanding with 
any other person(s) not addressed in ques-
tions 10, 11, or 12, above? YES/NO 

If yes, provide the following information: 
Indicate whether the party identified 

below is a legal entity or a natural person: 

Legal entity: 
Natural person: 

Name 
Street Address 
City 
State 
Country 
Zip/Postal Code 
Phone Number 18 
Web site 19 
Email Address 
NFA ID (if any) 
Legal Entity Identifier (if any) 
Some/All Indicator 

Commodity Index Trading Indicator 

For question 14, please answer the fol-
lowing: 

14i. Is the reporting trader engaged in com-
modity index trading as defined in paragraph 
(a) of the definition of CIT above? YES/NO 

14ii. Is the reporting trader engaged in 
commodity index trading as defined in para-
graph (b) of the definition of CIT above? 
YES/NO 

a. If the reporting trader is engaged in CIT 
(as defined in paragraph (b)) with respect to 
one or more commodities or commodity 
groups appearing on Supplemental List II, 
indicate whether the reporting trader is, in 
the aggregate, pursuing long exposure or 
short exposure with respect to such commod-
ities or commodity groups. It is not nec-
essary to respond to this question with re-
spect to CIT that tracks the performance of 
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multiple unrelated commodities or com-
modity groups (e.g., an investment in an ex-
change-traded fund that tracks the perform-
ance of an index representing commodities 
spanning multiple commodity groups). 

14iii. If the reporting trader is currently 
engaged in commodity index trading as de-
fined in paragraphs (a) or (b) of the CIT defi-
nition above, indicate the month and year on 
which the reporting trader first became en-
gaged in commodity index trading. 

Swaps Participation Indicators 

For questions 15 and 16, please indicate if 
the reporting trader meets the specified defi-
nition: 

15. Is the reporting trader a Swap Dealer, 
as defined in § 1.3(ppp) of regulations under 
the Commodity Exchange Act? YES/NO 

16. Is the reporting trader a Major Swap 
Participant, as defined in § 1.3(qqq) of regula-
tions under the Commodity Exchange Act? 
YES/NO 

Nature of Business and of Derivatives 
Trading Activities 

For questions 17, 18, and 19 provide the re-
quested information only as applicable. 

17. Select all business sectors and subsec-
tors that pertain to the business activities or 
occupation of the reporting trader. If more 
than one business subsector is selected, indi-
cate which business subsector primarily de-
scribes the nature of the reporting trader’s 
business. 

Choose From Supplemental List I 

18. Select all commodity groups and indi-
vidual commodities that the reporting trader 
presently trades or expects to trade in the 
near future in derivative markets. 

Choose From Supplemental List II 

19. For each selected individual commodity 
identified in question 18, indicate the busi-
ness purpose(s) for which the reporting trad-
er uses derivative markets. If the reporting 
trader has more than one business purpose 
for trading in an individual commodity, also 
indicate the predominant business purpose. 

Choose From Supplemental List III 

Signature/Authentication, Name, and Date 

20. Please sign/authenticate the Form 40 
prior to submitting. 

Signature/Electronic Authentication: 
By checking this box and submitting this 

form (or by clicking ‘‘submit,’’ ‘‘send,’’ or 
any other analogous transmission command 
if transmitting electronically), I certify that 
I am duly authorized by the reporting trader 
identified below to provide the information 
and representations submitted on this Form 
40, and that the information and representa-
tions are true and correct. 

Reporting Trader Authorized Representative 
(Name and Position): 
llllllllll (Name) 
llllllllll (Position) 
Submitted on behalf of: 
lllll (Reporting Trader Name) 
Date of Submission: 
llllllllll 

SUPPLEMENTAL LIST I: LIST OF BUSINESS 
SECTORS AND SUBSECTORS 

Business Sector 

Subsector 

Agriculture and Forestry 
Oilseed Farming 
Grain Farming 
Fruit and Tree Nut Farming 
Other Crop Farming (Specify) 
Cattle Ranching and Farming 
Hog and Pig Farming 
Poultry and Egg Production 
Sheep and Goat Farming 
Other Animal Production 
Forestry, Logging, or Timber Production 
Cooperative 
Other (Specify) 

Mining, Oil and Natural Gas Extraction 
Oil Exploration/Production 
Natural Gas Exploration/Production 
Coal Mining 
Precious Metal Mining 
Non-Precious Metal Mining 
Other (Specify) 

Utilities 
Utility/Cooperative 
Electric Power Generation 
Local Distribution Company 
Natural Gas Distribution 
Other (Specify) 

Construction 
Building Construction 
Heavy and Civil Engineering Construction 
Other (Specify) 

Manufacturing, Refining and Processing 
Animal Food Manufacturing 
Grain Milling 
Oilseed Milling 
Sugar and Confectionery Product Manufac-

turing 
Fruit and Vegetable Preserving and Spe-

cialty Food Manufacturing 
Dairy Product Manufacturing 
Animal Slaughtering and Processing 
Bakeries 
Other Food Manufacturing 
Beverage Manufacturing Textile Mills 
Textile Product Mills 
Apparel Manufacturing 
Wood Product Manufacturing 
Paper Manufacturing 
Pulp, Paper, and Paperboard Mills 
Petroleum and Coal Products Manufac-

turing 
Renewable Fuels Manufacturing 
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Petrochemical/Chemical Manufacturing 
Plastics and Rubber Products Manufac-

turing 
Natural Gas Processing 
Precious Metal Processor/Smelter 
Non-Precious Metal Processor 
Metals Fabricator 
Other (Specify) 

Wholesale Trade 
Lumber and Other Construction Materials 

Merchant Wholesalers 
Metal and Mineral Merchant Dealer 
Grocery and Related Product Merchant 

Wholesaler 
Farm Product Raw Material Merchant 

Wholesalers 
Chemical and Allied Products Merchant 

Wholesalers 
Petroleum and Petroleum Products Mer-

chant Wholesalers 
Natural Gas, Power Marketer 
Importer/Exporter (specify commodities) 
Other (Specify) 

Retail Trade 
Building Materials and Supplies Dealers 
Food and Beverage Stores 
Jeweler/Precious Metals Retailer 
Vehicle Fuel Retailer/Convenience Store 

Operator 
Fuel Dealers 
Other (Specify) 

Transportation and Warehousing 
Air Transport 
Trucking 
Pipeline Transportation of Crude Oil 
Pipeline Transportation of Natural Gas 
Farm Product Warehousing and Storage 
Energy Distributor (warehousing, storage) 
Other (Specify) 

End User (NOTE: May not be the only/primary 
subsector selected) 

Metals End User (Construction Co., Brass 
Mill, Steel Mill) 

Emissions End User (Factory, Industrial 
Cos.) 

Petroleum End User (Airline Cos. Munici-
palities, Industrial Cos., Trucking Cos.) 

Information 
Other (Specify) 

Financial Institutions and Investment Man-
agement 

Dealers and Financial Intermediaries 
Broker/Dealer 
Bank Holding Company 
Investment/Merchant Bank 
Non-US Commercial Bank 
US Commercial Bank 
Swaps/Derivatives Dealer 
Universal Bank 

Asset/Investment/Fund Management: 
Asset/Investment Manager 

Institutional Clients 
Retail Clients 

Managed Accounts and Pools (CTAs, CPOs, 
etc.) 
Institutional Clients 
Retail Clients 

College Endowment, Trust, Foundation 
Fund of Hedge Funds 
Hedge Fund 
Mutual Fund 
Pension Fund 
Private Wealth Management 
Private Bank 
Exchange Traded Fund Issuer 
Exchange Traded Note Issuer 

Government Financial Institution: 
Central Bank 
Sovereign Wealth Fund 
Government Sponsored Enterprise (GSE) 
Other Governmental Entity (Specify) 

Other Financial or Trading Entities: 
Arbitrageur 
Individual Trader/Investor 
Floor Broker 
Floor Trader 
Market Maker 
Proprietary Trader 
Corporate Treasury 
Mortgage Originator 
Savings Bank 
Credit Union 
Insurance Company 
Other (Specify) 

Real Estate 
Other (Specify) 

Arts, Entertainment, and Recreation 
Performing Arts Companies 
Promoters of Performing Arts 
Agents and Managers for Artists and En-

tertainers 
Independent Artists, Writers, Performers 
Other (Specify) 

Accommodation and Food Services 
Food Services 
Other (Specify) 

Public Administration 
Administration of Environmental Quality 

Programs 
Administration of Economic Programs 
Other (Specify) 

SUPPLEMENTAL LIST II: COMMODITY GROUPS 
AND INDIVIDUAL COMMODITIES 

Commodity Group 

Individual Commodity 

GRAINS 
OATS 
WHEAT 
CORN 
RICE 

LIVESTOCK/MEAT PRODUCTS 
LIVE CATTLE 
PORK BELLIES 
FEEDER CATTLE 
LEAN HOGS 

DAIRY PRODUCTS 
MILK 
BUTTER 
CHEESE 

OILSEED AND PRODUCTS 
SOYBEAN OIL 
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SOYBEAN MEAL 
SOYBEANS 

FIBER 
COTTON 

FOODSTUFFS/SOFTS 
COFFEE 
FROZEN CONCENTRATED ORANGE 

JUICE 
SUGAR 
COCOA 

OTHER AGRICULTURAL 
REAL ESTATE 
CURRENCY 
EQUITIES AND EQUITY INDICIES 
INTEREST RATES 

TREASURY COMPLEX 
OTHER INTEREST RATE PRODUCTS 

OTHER FINANCIAL INSTRUMENTS 
PETROLEUM AND PRODUCTS 

JET FUEL 
ETHANOL 
BIODIESEL 
FUEL OIL 
HEATING OIL 
GASOLINE 
NAPHTHA 
CRUDE OIL 
DIESEL 

NATURAL GAS AND PRODUCTS 
NATURAL GAS LIQUIDS 
NATURAL GAS 

ELECTRICITY AND SOURCES 
COAL 

ELECTRICITY 
URANIUM 

PRECIOUS METALS 
PALLADIUM 
PLATINUM 
SILVER 
GOLD 

BASE METALS 
STEEL 
COPPER 

WOOD PRODUCTS 
LUMBER 
PULP 

CHEMICALS 
PLASTICS 
EMISSIONS 
WEATHER 
OTHER (SPECIFY) 

SUPPLEMENTAL LIST III: BUSINESS PURPOSES 
OF COMMODITY DERIVATIVES TRADING 

Business Purpose 

Definition 

Example 

Offsetting Cash or Spot Market Input Price Risk 

Using derivative markets for commodities 
that are direct inputs or purchases for your 
business so as to offset price risk associated 
with your purchase of these inputs. 

E.g. You are a grain processor, so you use 
wheat futures to offset the price risk inci-
dental to your cash purchases of wheat. 

Offsetting Cash or Spot Market Output Price 
Risk 

Using derivative markets for commodities 
that are direct outputs or sales of your busi-
ness so as to offset price risk associated with 
your sale of these outputs. 

E.g. You are a gasoline refiner, so you use 
gasoline futures to offset price risk associ-
ated with your production of gasoline. 

Offsetting Other Cash or Spot Market Price 
Risks (Cross Price Risk) 

Using derivative markets for a commodity 
that is not a direct input or output of your 
business, but which has significant price cor-
relations with the direct inputs or outputs of 
your business. 

E.g. You manufacture ethanol which is 
used as an additive in and competitor for 
gasoline as a combustive fuel. While you nei-
ther directly consume nor produce gasoline, 
you may find that the price you receive for 
your ethanol product is highly correlated 
with the price of gasoline, and therefore you 
reduce ethanol price risk by using gasoline 
futures contracts. 

Other Physical Risk Management Strategies 

Managing other price risks incidental to 
the operation of your business or physical 
assets through the use of commodity deriva-
tive markets. 

E.g. You are a manufacturer with signifi-
cant international sales, so you use foreign 
currency futures to offset risks associated 
with changes in the competitiveness of your 
exports and therefore the value of your phys-
ical assets such as production plants, land, 
machinery, etc. 

Client Futures/Options on Futures Trading 

Fulfilling customer/client desire for port-
folio diversification or exposure to various 
asset classes through your activity as a 
Commodity Pool Operator, Commodity Trad-
ing Advisor, or other similar role. 

E.g. You collect funds and execute trading 
strategies through the use of futures/options 
on futures markets at the expressed intent 
and for the sole benefit of clients. 

Managing Client Swaps Exposure 

Reducing risk stemming from holding or 
executing swaps contracts on behalf of cli-
ents or customers through the use of futures/ 
options on futures markets. 

E.g. You sell crude oil swaps to a client 
and agree to accept the risk inherent in the 
index price. You offset this risk through pur-
chases of crude oil futures, in effect transfer-
ring price risk from the client to another 
market participant. 
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Making Markets/Providing Liquidity 

Engaging in derivatives transactions to as-
sume risk and help transfer ownership of de-
rivative positions from one market partici-
pant to another, realizing the bid-ask spread 
as the return. 

E.g. You accept risk by buying and selling 
futures/options on futures contracts so that 
other traders can move into and out of posi-
tions when they wish. You then find other 
traders willing to take the other side of 
those transactions. 

Arbitrage 

Using derivative markets as part of a 
strategy designed to realize risk-free profit 
from pricing anomalies. 

E.g. You realize that the wheat futures 
contract is trading at a discount (even after 
considering storage, transport, etc.) relative 
to the wheat cash price, and therefore find it 
profitable to purchase the wheat futures con-
tract, take delivery, and then resell the 
wheat in the cash market for a risk-free 
profit. 

Establishing Price Exposure 

Using derivative markets as a way to ex-
press your belief in the future movement of 
market prices. This strategy does not in-
volve offsetting risks incidental to your 
business, but instead involves directional 
trading. 

E.g. You conduct research and believe that 
crude oil prices are due to rise, so you take 
long futures positions in crude oil to profit 
from your predictions. 

Financial Asset Management 

Using derivatives to diversify, rebalance, 
or otherwise allocate financial assets so that 
risks to the value of the investment portfolio 
are reduced. This strategy is used by entities 
such as pension funds and endowments to 
manage overall risk to their financial port-
folios. 

E.g. You hold Treasury bonds as a compo-
nent of your investment portfolio, and use 
futures contracts to reduce overall portfolio 
risk that would result from falling bond 
prices. 

Managing Proprietary Swaps Exposure 

Reducing risk stemming from your propri-
etary holding or execution of swaps con-
tracts through the use of futures/options on 
futures markets. 

E.g. You trade interest rate swaps as part 
of your business or investment strategy, and 
offset some of the risk inherent in those 
swaps through your use of Eurodollar futures 
markets. 

Other: Specify 

List and explain your business purpose if 
the above categories do not adequately de-
scribe the reason you trade in a particular 
commodity derivative market. 

[78 FR 69259, Nov. 18, 2013] 

PART 19—REPORTS BY PERSONS 
HOLDING BONA FIDE HEDGE PO-
SITIONS PURSUANT TO § 1.3(z) OF 
THIS CHAPTER AND BY MER-
CHANTS AND DEALERS IN COT-
TON 

Sec. 
19.00 General provisions. 
19.01 Reports on stocks and fixed price pur-

chases and sales pertaining to futures po-
sitions in wheat, corn, oats, soybeans, 
soybean oil, soybean meal or cotton. 

19.02 Reports pertaining to cotton call pur-
chases and sales. 

19.03–19.10 [Reserved] 

AUTHORITY: 7 U.S.C. 6g(a), 6i, and 12a(5), as 
amended by Title XIII of the Food, Conserva-
tion and Energy Act of 2008, Public Law 110– 
246, 122 Stat. 1624 (June 18, 2008), unless oth-
erwise noted. 

SOURCE: 43 FR 45828, Oct. 4, 1978; 46 FR 
63036, Dec. 30, 1981, unless otherwise noted. 

§ 19.00 General provisions. 
(a) Who must file series ’04 reports. The 

following persons are required to file 
series ’04 reports: 

(1) All persons holding or controlling 
futures and option positions that are 
reportable pursuant to § 15.00(p)(2) of 
this chapter and any part of which con-
stitute bona fide hedging positions as 
defined in § 1.3(z) of this chapter; 

(2) Merchants and dealers of cotton 
holding or controlling positions for fu-
tures delivery in cotton that are re-
portable pursuant to § 15.00(p)(1)(i) of 
this chapter, or 

(3) All persons holding or controlling 
positions for future delivery that are 
reportable pursuant to § 15.00(p)(1) of 
this chapter who have received a spe-
cial call for series ’04 reports from the 
Commission or its designee. Filings in 
response to a special call shall be made 
within one business day of receipt of 
the special call unless otherwise speci-
fied in the call. For the purposes of this 
paragraph, the Commission hereby del-
egates to the Director of the Division 
of Market Oversight, or to such other 
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person designated by the Director, au-
thority to issue calls for series ’04 re-
ports. 

(b) Manner of reporting. The manner 
of reporting the information required 
in § 19.01 is subject to the following: 

(1) Excluding products or byproducts of 
the cash commodity hedged. If the reg-
ular business practice of the reporting 
trader is to exclude certain products or 
byproducts in determining his cash po-
sitions for bona fide hedging (as de-
fined in § 1.3(z) of this chapter), the 
same shall be excluded in the report. 
Such persons shall furnish to the Com-
mission upon request detailed informa-
tion concerning the kind and quantity 
of product or byproduct so excluded. 

(2) Cross hedges. Cash positions that 
represent a commodity or products or 
byproducts of a commodity that is dif-
ferent from the commodity for future 
delivery in which such cash position is 
being hedged shall be shown both in 
terms of the commodity for future de-
livery and in terms of the cash com-
modity as provided for on the appro-
priate series ’04 form. 

(3) Standards and conversion factors. In 
computing their cash position, every 
person shall use such standards and 
conversion factors that are usual in the 
particular trade or that otherwise re-
flect the value-fluctuation-equivalents 
of the cash position in terms of the 
commodity for future delivery. Such 
person shall furnish to the Commission 
upon request detailed information con-
cerning the basis for and derivation of 
such conversion factors. 

(Approved by the Office of Management and 
Budget under control number 3038–0009) 

[43 FR 45828, Oct. 4, 1978, as amended at 46 FR 
63036, Dec. 30, 1981; 56 FR 14194, Apr. 8, 1991; 
57 FR 41390, Sept. 10, 1992; 62 FR 6114, Feb. 11, 
1997; 62 FR 13301, Mar. 20, 1997; 71 FR 37821, 
July 3, 2006; 74 FR 12192, Mar. 23, 2009] 

§ 19.01 Reports on stocks and fixed 
price purchases and sales per-
taining to futures positions in 
wheat, corn, oats, soybeans, soy-
bean oil, soybean meal or cotton. 

(a) Information required. Persons re-
quired to file ’04 reports under 
§ 19.00(a)(1) or § 19.00(a)(3) of this chap-
ter shall file CFTC Form 304 reports for 
cotton and Form 204 reports for other 
commodities showing the composition 

of the fixed price cash position of each 
commodity hedged including: 

(1) The quantity of stocks owned of 
such commodities and their products 
and byproducts. 

(2) The quantity of fixed price pur-
chase commitments open in such cash 
commodities and their products and 
byproducts. 

(3) The quantity of fixed price sale 
commitments open in such cash com-
modities and their products and by-
products; and in addition for cotton, 

(4) The quantity of equity in cotton 
held by the Commodity Credit Corpora-
tion under the provisions of the Upland 
Cotton Program of the Agricultural 
Stabilization and Conservation Service 
of the U.S. Department of Agriculture. 

(5) The quantity of certificated cot-
ton owned. 

(b) Time and place of filing reports— 
Except for reports filed in response to 
special calls made under § 19.00(a)(3), 
each report shall be made monthly, as 
of the close of business on the last Fri-
day of the month, and filed at the ap-
propriate Commission office specified 
in paragraph (b)(1) or (2) of this section 
not later than the second business day 
following the date of the report in the 
case of the 304 report and not later 
than the third business day following 
the date of the report in the case of the 
204 report. Reports may be transmitted 
by facsimile or, alternatively, informa-
tion on the form may be reported to 
the appropriate Commission office by 
telephone and the report mailed to the 
same office, not later than midnight of 
its due date. 

(1) CFTC Form 204 reports with re-
spect to transactions in wheat, corn, 
oats, soybeans, soybean meal and soy-
bean oil should be sent to the Commis-
sion’s office in Chicago, IL, unless oth-
erwise specifically authorized by the 
Commission or its designee. 

(2) CFTC Form 304 reports with re-
spect to transactions in cotton should 
be sent to the Commission’s office in 
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New York, NY, unless otherwise spe-
cifically authorized by the Commission 
or its designee. 

(Approved by the Office of Management and 
Budget under control number 3038–0009) 

[43 FR 45828, Oct. 4, 1978, as amended at 46 FR 
63036, Dec. 30, 1981; 57 FR 41390, Sept. 10, 1992; 
71 FR 37821, July 3, 2006; 74 FR 12192, Mar. 23, 
2009] 

§ 19.02 Reports pertaining to cotton 
call purchases and sales. 

(a) Information required. Persons re-
quired to file ’04 reports under 
§ 19.00(a)(2) of this chapter shall file 
CFTC Form 304 reports showing the 
quantity of call cotton bought or sold 
on which the price has not been fixed, 
together with the respective futures on 
which the purchase or sale is based. As 
used herein, call cotton refers to spot 
cotton bought or sold, or contracted 
for purchase or sale at a price to be 
fixed later based upon a specified fu-
ture. 

(b) Time and place of filing reports. 
Each report shall be made weekly as of 
the close of business on Friday and 
filed at the Commission’s office in New 
York, NY, not later than the second 
business day following the date of the 
report. Reports may be transmitted by 
facsimile or, alternatively, information 
on the form may be reported to the ap-
propriate Commission office by tele-
phone and the report mailed to the 
same office, not later than midnight of 
its due date. 

[57 FR 41391, Sept. 10, 1992] 

§§ 19.03–19.10 [Reserved] 

PART 20—LARGE TRADER REPORT-
ING FOR PHYSICAL COMMODITY 
SWAPS 

Sec. 
20.1 Definitions. 
20.2 Covered contracts. 
20.3 Clearing organizations. 
20.4 Reporting entities. 
20.5 Series S filings. 
20.6 Maintenance of books and records. 
20.7 Form and manner of reporting and sub-

mitting information or filings. 
20.8 Delegation of authority to the Director 

of the Division of Market Oversight. 
20.9 Sunset provision. 
20.10 Compliance schedule. 
20.11 Diversified commodity indices. 

APPENDIX A TO PART 20—GUIDELINES ON FU-
TURES EQUIVALENCY 

APPENDIX B TO PART 20—EXPLANATORY GUID-
ANCE ON DATA RECORD LAYOUTS 

AUTHORITY: 7 U.S.C. 1a, 2, 5, 6, 6a, 6c, 6f, 6g, 
6t, 12a, 19, as amended by Title VII of the 
Dodd-Frank Wall Street Reform and Con-
sumer Protection Act, Pub. L. 111–203, 124 
Stat. 1376 (2010). 

SOURCE: 76 FR 43862, July 22, 2011, unless 
otherwise noted. 

§ 20.1 Definitions. 
As used in, and solely for the pur-

poses of, this part: 
Business day means ‘‘business day’’ as 

that term is defined in § 1.3 of this 
chapter. 

Cleared product means a paired swap 
or swaption that a clearing organiza-
tion offers or accepts for clearing. 

Clearing member means any person 
who is a member of, or enjoys the 
privilege of, clearing trades in its own 
name through a clearing organization. 

Clearing organization means the per-
son or organization that acts as a me-
dium between clearing members for the 
purpose of clearing swaps or swaptions 
or effecting settlements of swaps or 
swaptions. 

Closed swap or closed swaption means 
a swap or swaption that has been set-
tled, exercised, closed out or termi-
nated. 

Commodity reference price means the 
price series (including derivatives con-
tract and cash market prices or price 
indices) used by the parties to a swap 
or swaption to determine payments 
made, exchanged, or accrued under the 
terms of the contracts. 

Counterparty means, from the per-
spective of one side to a contract, the 
person that is the direct legal 
counterparty corresponding to the 
other side of the contract. 

Clearing member customer means any 
person for whom a reporting entity 
clears a swap or swaption position. 

Futures equivalent means an economi-
cally equivalent amount of one or more 
futures contracts that represents a po-
sition or transaction in one or more 
paired swaps or swaptions consistent 
with the conversion guidelines in ap-
pendix A of this part. 

Open swap or swaption means a swap 
or swaption that has not been closed. 
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Paired swap or paired swaption means 
an open swap or swaption that is: 

(1) Directly or indirectly linked, in-
cluding being partially or fully settled 
on, or priced at a differential to, the 
price of any commodity futures con-
tract listed in § 20.2; or 

(2) Directly or indirectly linked, in-
cluding being partially or fully settled 
on, or priced at a differential to, the 
price of the same commodity for deliv-
ery at the same location or locations. 

Person means any ‘‘person’’ as that 
term is defined in § 1.3 of this chapter. 

Reportable account or consolidated ac-
count that is reportable means a consoli-
dated account that includes a report-
able position. 

Reportable position means: 
(1)(i) A position, in any one futures 

equivalent month, comprised of 50 or 
more futures equivalent paired swaps 
or swaptions based on the same com-
modity underlying a futures contract 
listed in § 20.2, grouped separately by 
swaps and swaptions, then grouped by 
gross long contracts on a futures equiv-
alent basis or gross short contracts on 
a futures equivalent basis; 

(ii) For a consolidated account (de-
scribed in § 20.4(a)) that includes a re-
portable position as defined in para-
graph (1)(i) of this definition, all other 
positions in that account that are 
based on the commodity that renders 
the account reportable; and 

(iii) The first reporting day on which 
a consolidated account (described in 
§ 20.4(a)) no longer includes a reportable 
position as described in paragraph (1)(i) 
of this definition (because on such day, 
the reporting entity’s consolidated ac-
count shall continue to be considered 
and treated as if it in fact included re-
portable positions as described in para-
graph (1)(i) of this definition); or 

(2) At the discretion of a reporting 
entity, and as an alternative to para-
graph (1) of this definition, so long as 
the same method is consistently ap-
plied to all consolidated accounts (as 
described in § 20.4(a)) of the reporting 
entity, all positions on a gross basis in 
a consolidated account that are based 
on the same commodity. 

Reporting day means the period of 
time between a clearing organization 
or reporting entity’s usual and cus-
tomary last internal valuation of 

paired swaps or swaptions and the next 
such period, so long as the period of 
time is consistently observed on a 
daily basis and the Commission is noti-
fied, upon its request, of the manner by 
which such period is calculated and 
any subsequent changes thereto. 

Reporting entity means: 
(1) A clearing member; or 
(2) A swap dealer in one or more 

paired swaps or swaptions as that term 
is defined in section 1a of the Act and 
any Commission definitional regula-
tions adopted thereunder. 

Swap means: 
(1) Until the effective date of any 

definitional rulemaking regarding 
‘‘swap’’ by the Commission under sec-
tion 1a of the Act, an agreement (in-
cluding terms and conditions incor-
porated by reference therein) which is 
a commodity swap (including any op-
tion to enter into such swap) within 
the meaning of ‘‘swap agreement’’ 
under § 35.1(b)(1) of this chapter, or a 
master agreement for a commodity 
swap together with all supplements 
thereto; or 

(2) ‘‘Swap’’ as defined in section 1a of 
the Act and any Commission defini-
tional regulations adopted thereunder, 
upon the effective date of such regula-
tions. 

Swaption means an option to enter 
into a swap or a swap that is an option. 

§ 20.2 Covered contracts. 
The futures and option contracts list-

ed by designated contract markets for 
the purpose of reports filed and infor-
mation provided under this part are as 
follows: 

COVERED AGRICULTURAL AND EXEMPT FUTURES 
CONTRACTS 

Chicago Board of Trade (‘‘CBOT’’) Corn. 
CBOT Ethanol. 
CBOT Oats. 
CBOT Rough Rice. 
CBOT Soybean Meal. 
CBOT Soybean Oil. 
CBOT Soybeans. 
CBOT Wheat. 
Chicago Mercantile Exchange (‘‘CME’’) But-

ter. 
CME Cheese. 
CME Dry Whey. 
CME Feeder Cattle. 
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COVERED AGRICULTURAL AND EXEMPT FUTURES 
CONTRACTS—Continued 

CME Hardwood Pulp. 
CME Lean Hogs. 
CME Live Cattle. 
CME Milk Class III. 
CME Non Fat Dry Milk. 
CME Random Length Lumber. 
CME Softwood Pulp. 
COMEX (‘‘CMX’’) Copper Grade #1. 
CMX Gold. 
CMX Silver. 
ICE Futures U.S. (‘‘ICUS’’) Cocoa. 
ICUS Coffee C. 
ICUS Cotton No. 2. 
ICUS Frozen Concentrated Orange Juice. 
ICUS Sugar No. 11. 
ICUS Sugar No. 16. 
Kansas City Board of Trade (‘‘KCBT’’) 

Wheat. 
Minneapolis Grain Exchange (‘‘MGEX’’) 

Wheat. 
NYSELiffe (‘‘NYL’’) Gold, 100 Troy Oz. 
NYL Silver, 5000 Troy Oz. 
New York Mercantile Exchange (‘‘NYMEX’’) 

Cocoa. 
NYMEX Brent Financial. 
NYMEX Central Appalachian Coal. 
NYMEX Coffee. 
NYMEX Cotton. 
NYMEX Crude Oil, Light Sweet. 
NYMEX Gasoline Blendstock (RBOB). 
NYMEX Hot Rolled Coil Steel. 
NYMEX Natural Gas. 
NYMEX No. 2 Heating Oil, New York Harbor. 
NYMEX Palladium. 
NYMEX Platinum. 
NYMEX Sugar No. 11. 
NYMEX Uranium. 
Diversified Commodity Index (See § 20.11). 

§ 20.3 Clearing organizations. 
(a) Reporting data records. For each 

reporting day, with respect to paired 
swaps or swaptions, clearing organiza-
tions shall report to the Commission, 
separately for each clearing member’s 
proprietary and clearing member cus-
tomer account, unique groupings of the 
data elements in paragraph (b) of this 
section (to the extent that there are 
such corresponding elements), in a sin-
gle data record, so that each reported 
record is distinguishable from every 
other reported record (because of dif-
fering data values, as opposed to the 
arrangement of the elements). 

(b) Populating reported data records 
with data elements. Data records re-
ported under paragraph (a) of this sec-
tion shall include the following data 
elements: 

(1) An identifier assigned by the Com-
mission to the clearing organization; 

(2) The identifier assigned by the 
clearing organization to the clearing 
member; 

(3) The identifier assigned by the 
clearing organization for a cleared 
product; 

(4) The reporting day; 
(5) A proprietary or clearing member 

customer account indicator; 
(6) The futures equivalent month; 
(7) The commodity reference price; 
(8) Gross long swap positions; 
(9) Gross short swap positions; 
(10) A swaption put or call side indi-

cator; 
(11) A swaption expiration date; 
(12) A swaption strike price; 
(13) Gross long non-delta-adjusted 

swaption positions; and 
(14) Gross short non-delta-adjusted 

swaption positions. 
(c) End of reporting day data. For all 

futures equivalent months, clearing or-
ganizations shall report end of report-
ing day settlement prices for each 
cleared product and deltas for every 
unique swaption put and call, expira-
tion date, and strike price. 

§ 20.4 Reporting entities. 

(a) Consolidated accounts. Each re-
porting entity shall combine all paired 
swap and swaption positions: 

(1) That are principal positions 
(swaps and swaptions to which the re-
porting entity is a direct legal 
counterparty), in a single consolidated 
account that it shall attribute to itself; 
and 

(2) That are positions of the report-
ing entity’s counterparty in a single 
consolidated account that it shall at-
tribute to that specific counterparty. 

(b) Reporting data records. Reporting 
entities shall report to the Commis-
sion, for each reporting day, and sepa-
rately for each reportable position in a 
consolidated account described in para-
graphs (a)(1) and (a)(2) of this section, 
unique groupings of the data elements 
in paragraph (c) of this section (to the 
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extent that there are such cor-
responding elements), in a single data 
record, so that each reported record is 
distinguishable from every other re-
ported record (because of differing data 
values, as opposed to the arrangement 
of the elements). 

(c) Populating reported data records 
with data elements. Data records re-
ported under paragraph (b) of this sec-
tion shall include the following data 
elements: 

(1) An identifier assigned by the Com-
mission to the reporting entity; 

(2) An identifier indicating that a 
principal or counterparty position is 
being reported; 

(3) A 102S identifier assigned by the 
reporting entity to its counterparty; 

(4) The name of the counterparty 
whose position is being reported; 

(5) The reporting day; 
(6) If cleared, the identifier for the 

cleared product assigned by the clear-
ing organization; 

(7) The commodity underlying the re-
portable positions; 

(8) The futures equivalent month; 
(9) A cleared or uncleared indicator; 
(10) A clearing organization identi-

fier; 
(11) The commodity reference price; 
(12) An execution facility indicator; 
(13) Long paired swap positions; 
(14) Short paired swap positions; 
(15) A swaption put or call side indi-

cator; 
(16) A swaption expiration date; 
(17) A swaption strike price; 
(18) Long non-delta-adjusted paired 

swaption positions; 
(19) Short non-delta-adjusted paired 

swaption positions; 
(20) Long delta-adjusted paired 

swaption positions (using economically 
reasonable and analytically supported 
deltas); 

(21) Short delta-adjusted paired 
swaption positions (using economically 
reasonable and analytically supported 
deltas); 

(22) Long paired swap or swaption no-
tional value; and 

(23) Short paired swap or swaption 
notional value. 

§ 20.5 Series S filings. 
(a) 102S filing. (1) When a 

counterparty consolidated account 

first becomes reportable, the reporting 
entity shall submit a 102S filing, in ac-
cordance with the form instructions 
and as specified in this section. 

(2) A reporting entity may submit a 
102S filing only once for each 
counterparty, even if such persons at 
various times have multiple reportable 
positions in the same or different 
paired swaps or swaptions. 

(3) Reporting entities shall submit a 
102S filing within three days following 
the first day a consolidated account 
first becomes reportable or at such 
time as instructed by the Commission 
upon special call. 

(4) Change updates. If any change 
causes the information filed by a clear-
ing member or swap dealer on a Form 
102 for a consolidated account to no 
longer be accurate, then such clearing 
member or swap dealer shall file an up-
dated Form 102 with the Commission 
no later than 9 a.m. on the business 
day after such change occurs, or on 
such other date as directed by special 
call of the Commission, provided that, a 
clearing member or swap dealer may 
stop providing change updates for a 
Form 102 that it has submitted to the 
Commission for any consolidated ac-
count upon notifying the Commission 
or its designee that the account in 
question is no longer reportable as a 
consolidated account and has not been 
reportable as a consolidated account 
for the past six months. Unless other-
wise specified by the Commission or its 
designee, the stated time is eastern 
time for information concerning mar-
kets located in that time zone, and 
central time for information con-
cerning all other markets. 

(5) Refresh updates. For Consolidated 
Accounts—Starting on a date specified 
by the Commission or its designee and 
at the end of each annual increment 
thereafter (or such other date specified 
by the Commission or its designee that 
is equal to or greater than six months), 
each clearing member or swap dealer 
shall resubmit every Form 102 that it 
has submitted to the Commission for 
each of its consolidated accounts, pro-
vided that, a clearing member or swap 
dealer may stop providing refresh up-
dates for a Form 102 that it has sub-
mitted to the Commission for any con-
solidated account upon notifying the 
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Commission or its designee that the ac-
count in question is no longer report-
able as a consolidated account and has 
not been reportable as a consolidated 
account for the past six months. 

(b) 40S filing. Every person subject to 
books or records under § 20.6 shall after 
a special call upon such person by the 
Commission file with the Commission 
a 40S filing at such time and place as 
directed in the call. A 40S filing shall 
consist of the submission of a Form 40, 
which shall be completed by such per-
son as if any references to futures or 
option contracts were references to 
paired swaps or swaptions as defined in 
§ 20.1. 

[76 FR 43862, July 22, 2011, as amended at 78 
FR 69265, Nov. 18, 2013] 

§ 20.6 Maintenance of books and 
records. 

(a) Every clearing organization shall 
keep all records of transactions in 
paired swaps or swaptions, and meth-
ods used to convert paired swaps or 
swaptions into futures equivalents, in 
accordance with the requirements of 
§ 1.31 of this chapter. 

(b) Every reporting entity shall keep 
all records of transactions in paired 
swaps or swaptions, and methods used 
to convert paired swaps or swaptions 
into futures equivalents, in accordance 
with the requirements of § 1.31 of this 
chapter. 

(c) Every person with equal to or 
greater than 50 gross all-months-com-
bined futures equivalent positions in 
paired swaps or swaptions on the same 
commodity shall: 

(1) Keep books and records showing 
all records for transactions resulting in 
such positions, which may be kept and 
reproduced for Commission inspection 
in the record retention format that 
such person has developed in the nor-
mal course of its business operations; 
and 

(2) Keep books and records showing 
transactions in the cash commodity 
underlying such positions or its prod-
ucts and byproducts, and all commer-
cial activities that are hedged or which 
have risks that are mitigated by such 
positions, which may be kept in ac-
cordance with the recordkeeping sched-
ule and reproduced for Commission in-
spection in the record retention format 

that such person has developed in the 
normal course of its business oper-
ations. 

(d) All books and records required to 
be kept by paragraphs (a) through (c) 
of this section shall be furnished upon 
request to the Commission along with 
any pertinent information concerning 
such positions, transactions, or activi-
ties. 

§ 20.7 Form and manner of reporting 
and submitting information or fil-
ings. 

Unless otherwise instructed by the 
Commission, a clearing organization or 
reporting entity shall submit data 
records and any other information re-
quired under this part to the Commis-
sion as follows: 

(a) Using the format, coding struc-
ture, and electronic data transmission 
procedures approved in writing by the 
Commission; 

(b) For clearing organizations, not 
later than 9:00 a.m. eastern time on the 
next business day following the report-
ing day or at such other time as in-
structed by the Commission; and 

(c) For clearing members and swap 
dealers, not later than 12:00 p.m. east-
ern time on the second (T+2) business 
day following the reporting day or at 
such other time as instructed by the 
Commission. 

§ 20.8 Delegation of authority to the 
Director of the Division of Market 
Oversight. 

(a) The Commission hereby dele-
gates, until it orders otherwise, to the 
Director of the Division of Market 
Oversight or such other employee or 
employees as the Director may des-
ignate from time to time, the author-
ity: 

(1) In § 20.5(a)(3) for issuing a special 
call for a 102S filing; 

(2) In § 20.5(b) for issuing a special 
call for a 40S filing; 

(3) In § 20.6(d) for issuing a special 
call; 

(4) In § 20.7 for providing instructions 
or determining the format, coding 
structure, and electronic data trans-
mission procedures for submitting data 
records and any other information re-
quired under this part; and 

(5) In § 20.10 for determining the de-
scribed compliance schedules. 

VerDate Sep<11>2014 19:00 May 10, 2017 Jkt 241057 PO 00000 Frm 00536 Fmt 8010 Sfmt 8010 Q:\17\17V1.TXT 31lp
ow

el
l o

n 
D

S
K

54
D

X
V

N
1O

F
R

 w
ith

 $
$_

JO
B



527 

Commodity Futures Trading Commission Pt. 20, App. A 

(b) The Director of the Division of 
Market Oversight may submit to the 
Commission for its consideration any 
matter which has been delegated in 
this section. 

(c) Nothing in this section prohibits 
the Commission, at its election, from 
exercising the authority delegated in 
this section. 

§ 20.9 Sunset provision. 
(a) Except as otherwise provided in 

paragraph (b) of this section, the sec-
tions of this part shall become ineffec-
tive and unenforceable upon a Commis-
sion finding that, through the issuance 
of an order, operating swap data reposi-
tories are processing positional data 
and that such processing will enable 
the Commission to effectively surveil 
trading in paired swaps and swaptions 
and paired swap and swaption markets. 

(b) The Commission may determine, 
in its discretion, to maintain the effec-
tiveness and enforceability of any sec-
tion of this part, or any requirement 
therein, in an order issued under para-
graph (a) of this section, upon finding 
that such sections, or requirements 
therein, provide the Commission with 
positional data or data elements that 
materially improves the accuracy and 
surveillance utility of the positional 
data processed by swap data reposi-
tories. 

§ 20.10 Compliance schedule. 
(a) Clearinghouses, clearing members 

and persons with books and records ob-
ligations shall comply with the re-
quirements of this part upon the effec-
tive date of this part. 

(b) Swap dealers that are not clearing 
members shall comply with the re-
quirements of this part upon the effec-
tive date of final regulations further 
defining the term swap dealer. 

(c) The Commission may permit, for 
a period not to exceed six calendar 
months following the effective date 
specified in paragraph (a) of this sec-
tion, the submission of reports pursu-
ant to §§ 20.3 and 20.4 that differ in con-
tent, or are submitted in a form and 
manner which is other than prescribed 
by the provisions of this part, provided 

that the submitter is making a good 
faith attempt to comply with all of the 
provisions of this part. 

(d) Unless determined otherwise by 
the Commission, paired swap and 
swaption position and market reports 
submitted under parts 15 through 19, or 
21 of this chapter, or any order of the 
Commission, shall continue to be sub-
mitted under those parts or orders 
until swap dealers are required to com-
ply with § 20.4. 

(e) The Commission may extend the 
compliance date established in para-
graph (b) of this section by an addi-
tional six calendar months based on re-
source limitations or lack of experi-
ence in reporting transactions to the 
Commission for a swap dealer that is 
not an affiliate of a bank holding com-
pany and: 

(1) Is not registered with the Com-
mission as a futures commission mer-
chant and is not an affiliate of a fu-
tures commission merchant; 

(2) Is not registered with the Securi-
ties and Exchange Commission as a 
broker or dealer and is not an affiliate 
of a broker or dealer; and 

(3) Is not supervised by any Federal 
prudential regulator. 

§ 20.11 Diversified commodity indices. 

For the purpose of reporting in fu-
tures equivalents, paired swaps and 
swaptions using commodity reference 
prices that are commonly known diver-
sified indices with publicly available 
weightings may be reported as if such 
indices underlie a single futures con-
tract with monthly expirations for 
each calendar month and year. 

APPENDIX A TO PART 20—GUIDELINES ON 
FUTURES EQUIVALENCY 

The following examples illustrate how 
swaps should be converted into futures 
equivalents. In general the total notional 
quantity for each swap should be appor-
tioned to referent futures months based on 
the fraction of days remaining in the life of 
the swap during each referent futures month 
to the total duration of the swap, measured 
in days. The terms used in the examples are 
to be understood in a manner that is con-
sistent with industry practice. 
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EXAMPLE 1—FIXED FOR FLOATING WTI CRUDE OIL SWAP LINKED TO A DCM CONTRACT 

Reference Price ............................... Daily official next to expire contract price for the NYMEX Light Sweet 
Crude Oil Futures Contract (‘‘WTI’’) in $/bbl through the NYMEX spot 
month. 

Fixed Price ....................................... $80.00 per barrel. 
Floating Price ................................... The arithmetic average of the reference price during the pricing period. 
Notional Quantity .............................. 100,000 bbls/month. 
Calculation Period ............................ One month. 
Fixed Price Payer ............................. Company A. 
Floating Price Payer ......................... Company B. 
Settlement Type ............................... Financial. 
Swap Term ....................................... Six full months from January 1 to June 30. 
Floating Amount ............................... Floating Price * Notional Quantity. 
Fixed Amount ................................... Fixed Price * Notional Quantity. 

NYMEX WTI trading in the next to expire 
futures contract ceases on the third business 
day prior to the 25th of the calendar month 
preceding the contract month. For sim-
plicity in this example, the last trading day 
in each WTI futures contract is shown as the 
22nd of the month. 

Futures Equivalent Position on January 1 

Total Notional Quantity = 6 months * 100,000 
bbls/month = 600,000 bbls 

1,000 bbl = 1 futures contract 
Therefore 600,000 bbls/1,000 bbls/contract = 600 

futures equivalent contracts 
Total number of days in swap term = 31 + 28 

+ 31 + 30 + 31 + 30 = 181 

FUTURES EQUIVALENT POSITION OF SWAP ON JANUARY 1 

Dates swap in force Referent futures 
month Fraction of days Company A 

position (long) † 
Company B 

position (short) † 

January 1—January 22 ................................. February 22/181 73 ¥73 
January 23—February 22 ............................. March 31/181 103 ¥103 
February 23—March 22 ................................ April 28/181 93 ¥93 
March 23—April 22 ....................................... May 31/181 103 ¥103 
April 23—May 22 .......................................... June 30/181 99 ¥99 
May 23—June 22 .......................................... July 31/181 103 ¥103 
June 23—June 30th ...................................... August 8/181 27 ¥27 

Total ................................................ .............................. 181/181 601 ¥601 

† Contracts rounded to the nearest integer. 

Futures equivalent position on January 2 

Total Notional Quantity = Remaining swap 
term * 100,000 bbls/month = 596,685 bbls 

1,000 bbl = 1 futures contract 

Therefore 596,685 bbls/1,000 bbls/contract = 597 
futures equivalent contracts 

Total number of days = 30 + 28 + 31 + 30 + 31 
+ 30 = 180 

FUTURES EQUIVALENT POSITION OF SWAP ON JANUARY 2 (EXAMPLE 1 CONTINUED) 

Dates swap in force Referent futures month Fraction of 
days 

Company A 
position 
(long) † 

Company B 
position 
(short) † 

January 2—January 22 ................................................. February ............................ 21/180 70 ¥70 
January 23—February 22 ............................................. March ................................ 31/180 103 ¥103 
February 23—March 22 ................................................ April ................................... 28/180 93 ¥93 
March 23—April 22 ....................................................... May .................................... 31/180 103 ¥103 
April 23—May 22 ........................................................... June ................................... 30/180 99 ¥99 
May 23—June 22 .......................................................... July .................................... 31/180 103 ¥103 
June 23—June 30th ...................................................... August ............................... 8/180 27 ¥27 

Total ................................................................ ............................................ 180/180 597 ¥597 

† Contracts rounded to the nearest integer. 
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EXAMPLE 2—FIXED FOR FLOATING CORN SWAP 

Reference Price ............................... Daily official next to expire contract price for the CBOT Corn Futures 
Contract in $/bushel through the CBOT spot month. 

Fixed Price ....................................... $5.00 per bushel per month. 
Floating Price ................................... The arithmetic average of the reference price during the pricing period. 
Calculation Period ............................ One month. 
Notional Quantity .............................. 1,000,000 bushels/month. 
Fixed Price Payer ............................. Company A. 
Floating Price Payer ......................... Company B. 
Settlement Type ............................... Financial. 
Swap Term ....................................... Six full months from January 1 to June 30. 
Floating Amount ............................... Floating Price * Notional Quantity. 
Fixed Amount ................................... Fixed Price * Notional Quantity. 

Last trading day in the nearby CBOT Corn 
futures contract is the business day pre-
ceding the 15th of the contract month. For 
simplicity in this example, the last trading 
day in each Corn futures contract is shown 
as the 14th of the month. Futures contract 
months for corn are March, May, July, Sep-
tember, and December. 

Futures Equivalent Position on January 1 

Total Notional Quantity = 6 contract months 
* 1,000,000 bushels/month = 6,000,000 bush-
els 

5,000 bushels = 1 futures contract 
Therefore 6,000,000 bushels/5,000 bushels/con-

tract = 1,200 futures equivalent contracts 
Total days = 31 + 28 + 31 + 30 + 31 + 30 = 181 

FUTURES EQUIVALENT POSITION OF SWAP ON JANUARY 1 

Dates swap in force Referent futures 
month Fraction of days 

Company A 
position 
(long) † 

Company B 
position 
(short) † 

January 1–March 14 ................................. March ...................... 73/181 483 ¥483 
March 15–May 14 ..................................... May .......................... 61/181 404 ¥404 
May 15–June 30 ........................................ July .......................... 47/181 311 ¥311 

Total ............................................ .................................. 181/181 1,198 ¥1,198 

† Contracts rounded to the nearest integer. 

EXAMPLE 3—FIXED FOR FLOATING NY RBOB (PLATTS) CALENDAR SWAP FUTURES 

Reference Price ............................... Platts Oilgram next to expire contract Price Report for New York RBOB 
(Barge) through the NYMEX spot month. 

Fixed Price ....................................... $1.8894 per gallon. 
Floating Price ................................... For each contract month, the floating price is equal to the arithmetic av-

erage of the high and low quotations from Platts Oilgram Price Re-
port for New York RBOB (Barge) for each business day that it is de-
termined during the contract month. 

Calculation Period ............................ One quarter. 
Notional Quantity .............................. 84 million gallons/quarter. 
Fixed Price Payer ............................. Company A. 
Floating Price Payer ......................... Company B. 
Settlement Type ............................... Financial. 
Swap Term ....................................... Six full months from January 1 to June 30. 
Floating Amount ............................... Floating Price * Notional Quantity. 
Fixed Amount ................................... Fixed Price * Notional Quantity. 

NYMEX NY RBOB (Platts) Calendar Swap 
Futures Contract month ends on the final 
business day of the contract month. For sim-
plicity in this example, the last trading day 
in each futures contract is shown as the final 
day of the month. 

Futures Equivalent Position on January 1 

Total Notional Quantity = 2 quarters * 84 
million = 168 million gallons 

42,000 gallons = 1 futures contract 
Therefore 168 million/42,000 gallons/futures 

contract = 4,000 futures equivalent con-
tracts 
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Total number of days = 31 + 28 + 31 + 30 + 31 
+ 30 = 181 

FUTURES EQUIVALENT POSITION OF SWAP ON JANUARY 1 

Dates swap in force Referent futures 
month Fraction of days 

Company A 
position 
(long) † 

Company B 
position 
(short) † 

January 1–March 31 ................................. April ......................... 90/181 1989 ¥1989 
April 1–June 30 ......................................... July .......................... 91/181 2011 ¥2011 

Total ............................................ .................................. 181/181 4000 ¥4000 

† Contracts rounded to the nearest integer. 

EXAMPLE 4—CALENDAR SPREAD SWAP 

Reference Price .......................................... The difference between the next to expire contract price for the NYMEX WTI Fu-
tures contract and the deferred contract price for the NYMEX WTI Futures con-
tract. 

Fixed Price .................................................. $80 per barrel. 
Floating Price .............................................. The arithmetic average of the reference price during the pricing period. 
Calculation Period ...................................... One month. 
Notional Quantity ........................................ 100,000 bbls/month. 
Fixed Price Payer ....................................... Company A. 
Floating Price Payer ................................... Company B. 
Settlement Type ......................................... Financial. 
Swap Term ................................................. Six full months from January 1 to June 30. 
Floating Amount ......................................... Floating Price * Notional Quantity. 
Fixed Amount ............................................. Fixed Price * Notional Quantity. 

NYMEX WTI trading in the next to expire 
futures contract ceases on the third business 
day prior to the 25th of the calendar month 
preceding the contract month. For sim-
plicity in this example, the last trading day 
in each WTI futures contract is shown as the 
22nd of the month. 

Futures Equivalent Position on January 1 

Total Notional Quantity = 6 months * 100,000 
bbls/month = 600,000 bbls 

1,000 bbl = 1 futures contract 
Therefore 600,000 bbls/1,000 bbls/contract = 600 

futures equivalent contracts 
Total number of days = 31 + 28 + 31 + 30 + 31 

+ 30 = 181 
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EXAMPLE 5—COLUMBIA GULF, MAINLINE MIDPOINT (‘‘MIDPOINT’) BASIS SWAP 

Reference Price .......................................... The Platts Gas Daily Columbia Gulf, Mainline Midpoint (‘‘Midpoint’’) and the next to 
expire NYMEX (Henry Hub) Natural Gas Futures contract. 

Fixed Price .................................................. $0.05 per MMBtu. 
Floating Price .............................................. The Floating Price will be equal to the arithmetic average of the daily value of the 

Platts Gas Daily Columbia Gulf, Mainline Midpoint (‘‘Midpoint’’) minus the 
NYMEX (Henry Hub) Natural Gas Futures contract daily settlement price. 

Calculation Period ...................................... Monthly. 
Notional Quantity ........................................ 10,000 MMBtu/calendar day. 
Fixed Price Payer ....................................... Company A. 
Floating Price Payer ................................... Company B. 
Settlement type ........................................... Financial. 
Swap Term ................................................. One month from January 1 to January 31. 
Floating Amount ......................................... Floating Price * Notional Quantity * calendar days in the month. 
Fixed Amount ............................................. Fixed Price * Notional Quantity * calendar days in the month. 

NYMEX Henry Hub Natural Gas Futures 
Contract trading ceases three business days 
prior to the first day of the delivery month. 
For simplicity in this example, the last trad-
ing day in the futures contract is shown as 
the 28th of the month. 

Futures Equivalent Position on January 1 

Total Notional Quantity for each leg = 1 
month * 31 days/month * 10,000 MMBtu/ 
day = 310,000 MMBtu 

10,000 MMBtu = 1 futures contract 
Therefore 310,000 MMBtu/10,000 MMBtu/con-

tract = 31 futures equivalent contracts 
Total number of days = 31 

FUTURES EQUIVALENT POSITION OF SWAP ON JANUARY 1 

Dates swap in force Fraction 
of days 

Referent 
futures 
month 

Company A 
position in 
Columbia 

Gulf, 
Mainline 
Midpoint 

(‘‘Midpoint’’) 
natural gas 

(long) MMBtu 

Company A 
Position in 

NYMEX 
(Henry Hub) 
natural gas 

futures 
(short) 

Company B 
position in 
Columbia 

Gulf, 
Mainline 
Midpoint 

(‘‘Midpoint’’) 
natural gas 

(short) MMBtu 

Company B 
position in 
NYMEX 

(Henry Hub) 
natural gas 

futures 
(long) 

January 1—January 
28.

28/31 February ............. ††† ¥28 ††† 28 

January 29—January 
31.

3/31 March ................. ........................ ¥3 ........................ 3 

Total .................. 31/31 ............................. ........................ ¥31 ........................ 31 

††† Note: Because there is no underlying position taken in a basis contract, for reporting purposes, only enter the futures equiv-
alent contract quantities into the corresponding futures. 

EXAMPLE 6—WTI SWAPTION (CALL) 

Swaption Style ............................................ American. 
Option Type ................................................ Call. 
Swaption Start Date ................................... Jan 1 of the current year. 
Swaption End Date ..................................... June 30 of the current year. 
Strike Price ................................................. $80.50/bbl. 
Notional Quantity ........................................ 100,000 bbl/month. 
Calculation Period ...................................... One month. 
Reference Price .......................................... Daily official next to expire contract price for WTI NYMEX Crude Oil Futures Con-

tract in $/bbl through the NYMEX spot month. 
Fixed Price .................................................. $80.00 per barrel per month. 
Floating Price .............................................. The arithmetic average of the reference price during the pricing period. 
Settlement Type ......................................... Financial. 
Swap Term ................................................. One month from July 1 to July 31 of the current year. 
Floating Amount ......................................... Floating Price * Notional Quantity. 
Fixed Amount ............................................. Fixed Price * Notional Quantity. 

NYMEX WTI trading ceases on the third 
business day prior to the 25th of the calendar 
month preceding the delivery month. For 
simplicity in this example, the last trading 

day in each WTI futures contract is shown as 
the 22nd of the month. 
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Futures Equivalent Position on January 1 

Total Notional Quantity = 1 month * 100,000 
bbls/month = 100,000 bbls 

1,000 bbl = 1 futures contract 
Therefore 100,000 bbls/1,000 bbls/contract = 100 

futures equivalent contracts 
Total number of days = 31 

GROSS POSITION ON JANUARY 1 

Dates swap in force Referent futures month Fraction of 
days 

Company A 
position 
(long) † 

Company B 
position 
(short) † 

July 1 –July 22 .............................................................. August ............................... 22/31 70 ¥70 
July 23—July 31 ............................................................ September ......................... 9/31 29 ¥29 

Total ................................................................ ............................................ 31/31 99 ¥99 

† Contracts rounded to the nearest integer. 

DELTA†† ADJUSTED POSITION AND FUTURES EQUIVALENT POSITION ON JANUARY 1 

Date 
August September 

Delta Position Delta Position 

January 1 ................................................... .2 ............................. 14 .2 5 

†† Deltas should be calculated in an economically reasonable and analytically supportable basis. 

EXAMPLE 7—WTI COLLAR SWAP 

Swaption Style ................................. American. 
Swaption Start Date ......................... Jan 1 of the current year. 
Swaption End Date .......................... June 30 of the current year. 
Call strike Price ................................ $70.00 per bbl. 
Put strike price ................................. $90.00 per bbl. 
Notional Quantity .............................. 100,000 barrels per month. 
Calculation Period ............................ One month. 
Reference Price ............................... Daily official next to expire contract price for WTI NYMEX Crude Oil in 

$/bbl through the NYMEX spot month. 
Fixed Price ....................................... $80.00 per barrel. 
Floating Price ................................... The arithmetic average of the reference price during the pricing period. 
Settlement Type ............................... Financial. 
Swap Term ....................................... One month from July 1 to July 31 of the current year. 
Floating Amount ............................... Floating Price * Notional Quantity. 
Fixed Amount ................................... Fixed Price * Notional Quantity. 

NYMEX WTI trading ceases on the third 
business day prior to the 25th of the calendar 
month preceding the delivery month. For 
simplicity in this example, the last trading 
day in each WTI futures contract is shown as 
the 22nd of the month. 

Futures Equivalent Position on January 1 

Total Notional Quantity = 1 month * 100,000 
bbls/month = 100,000 bbls 

1,000 bbl = 1 futures contract 
Therefore 100,000 bbls/1,000 bbls/contract = 100 

futures equivalent contracts 
Total number of days = 31 

GROSS POSITION ON JANUARY 1 

Dates swap in 
force 

Referent 
futures 
month 

Fraction 
of days 

Company A 
position 

Company B 
position 

Call Put Call Put 

July 1–July 22 ...... August .. 22/31 70 .97 70 .97 ¥70 .97 ¥70 .97 
July 23–July 31 .... Sep-

tember.
9/31 29 .03 29 .03 ¥29 .03 ¥29 .03 

Total .............. ............... 31/31 100 100 ¥100 ¥100 
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COMPANY (A) DELTA† ADJUSTED POSITION ON JANUARY 1 

Date 

August September 

Long call Short put Long call Short put 

Delta Position Delta Position Delta Delta Position 

January 
1 ......... .7 49 .3 ¥21 .7 20 .3 ¥8 

† Deltas should be calculated in an economically reasonable and analytically supportable basis. 

FUTURES EQUIVALENT POSITION ON JANUARY 1 

Date 
August †† September †† 

Long Short Long Short 

January 1 ...................................................... 70 0 28 0 

†† Contracts rounded to the nearest integer. 

APPENDIX B TO PART 20—EXPLANATORY 
GUIDANCE ON DATA RECORD LAYOUTS 

RECORD LAYOUT EXAMPLES FOR § 20.3 

The following example (in Tables 1, 2 and 3) 
covers reporting for a particular clearing or-
ganization. ‘‘Clearing Organization One’’ 
would report, for the 27th of September 2010, 
the following eleven unique data record sub-
missions. Each data record submission rep-
resents a unique position, as indicated by 
§ 20.3, held by a clearing member of Clearing 
Organization One. Paragraph (a) of § 20.3 
broadly outlines the data elements that de-
termine unique positions for reports on 
clearing member positions. Paragraphs (b) of 
§ 20.3 present all of the data elements that 
should be submitted in reference to a par-
ticular data record for a particular clearing 
member (in Table 1). Paragraph (c) identifies 
data elements that would comprise end of 
day record data on cleared products (in Ta-
bles 2 and 3). Therefore, paragraphs (b) and 
(c) of § 20.3 present all of the data elements 
that should be submitted in reference to a 
particular data record. 

Because CFTC designated Clearing Organi-
zation One (in this example) currently has 
two clearing members, ‘‘Clearing Member 
One’’ and ‘‘Clearing Member Two,’’ positions 
cleared for these two distinct clearing mem-
bers would be subdivided. 

In the following example it is assumed that 
the clearing member accounts are either pro-
prietary or customer (but not both) and 
therefore data record submissions do not 
have to be delineated by these account types. 
However, if clearing members did have both 
proprietary and customer accounts, then a 
clearing organization would have to further 
subdivide these clearing member data 
records by these two account types. 

Clearing Member One currently has five 
positions with multiple cleared product IDs 
and futures equivalent months/years, and 
therefore these positions also constitute sep-
arate data records. 

Clearing Member Two currently has six po-
sitions with the following varying character-
istics: Cleared product IDs; futures equiva-
lent months/years; commodity reference 
prices; swaption positions that involve both 
puts and calls; and multiple strike prices. 
Accordingly, these positions must be re-
ported in separate data records. An illustra-
tion of how these records would appear is in-
cluded in Table 1 below. Clearing Organiza-
tion One would also have to report the cor-
responding swaption position deltas, strike 
prices, expiration dates, and settlement 
prices and swap settlement prices. An illus-
tration of these submissions is included in 
Tables 2 and 3 below. 

TABLE 1—DATA RECORDS REPORTED UNDER PARAGRAPHS (a) AND (b) OF § 20.3 

Data records CFTC clear-
ing org ID 

Clearing org 
clearing 

member ID 

Clearing org 
cleared prod-

uct ID 
Reporting day 

Proprietary/ 
customer 

account indi-
cator 

Futures 
equivalent 
month and 

year 

Commodity 
reference 

price 

Data record 1 CCOlIDl1 CMlIDl2 .. CPl04 ........ 9/27/2010 ..... C ................. Nov-10 ......... NYMEX NY 
Harbor 
No.2. 

Data record 2 CCOlIDl1 CMlIDl2 .. CPl04 ........ 9/27/2010 ..... C ................. Oct-10 .......... NYMEX NY 
Harbor 
No.2. 

Data record 3 CCOlIDl1 CMlIDl2 .. CPl02 ........ 9/27/2010 ..... C ................. Nov-10 ......... NYMEX 
Henry Hub. 
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TABLE 1—DATA RECORDS REPORTED UNDER PARAGRAPHS (a) AND (b) OF § 20.3—Continued 

Data records CFTC clear-
ing org ID 

Clearing org 
clearing 

member ID 

Clearing org 
cleared prod-

uct ID 
Reporting day 

Proprietary/ 
customer 

account indi-
cator 

Futures 
equivalent 
month and 

year 

Commodity 
reference 

price 

Data record 4 CCOlIDl1 CMlIDl2 .. CPl02 ........ 9/27/2010 ..... C ................. Oct-10 .......... NYMEX 
Henry Hub. 

Data record 5 CCOlIDl1 CMlIDl2 .. CPl02 ........ 9/27/2010 ..... C ................. Nov-10 ......... NYMEX 
Henry Hub. 

Data record 6 CCOlIDl1 CMlIDl2 .. CPl02 ........ 9/27/2010 ..... C ................. Oct-10 .......... NYMEX 
Henry Hub. 

Data record 7 CCOlIDl1 CMlIDl1 .. CPl03 ........ 9/27/2010 ..... P ................. Mar-11 ......... NYMEX Light 
Sweet. 

Data record 8 CCOlIDl1 CMlIDl1 .. CPl03 ........ 9/27/2010 ..... P ................. Feb-11 ......... NYMEX Light 
Sweet. 

Data record 9 CCOlIDl1 CMlIDl1 .. CPl01 ........ 9/27/2010 ..... P ................. Mar-11 ......... NYMEX Light 
Sweet. 

Data record 10 CCOlIDl1 CMlIDl1 .. CPl01 ........ 9/27/2010 ..... P ................. Feb-11 ......... NYMEX Light 
Sweet. 

Data record 11 CCOlIDl1 CMlIDl1 .. CPl01 ........ 9/27/2010 ..... P ................. Jan-11 .......... NYMEX Light 
Sweet. 

NDR ............... Yes ............... Yes ............... Yes ............... Yes ............... Yes .............. Yes ............... No. 

Data records Long swap 
position 

Short swap 
position 

Put/call 
indicator 

Swaption 
expiration 

date 

Swaption 
strike price 

Non-delta 
adjusted long 

swaption 
position 

Non-delta 
adjusted 

short 
swaption 
position 

Data record 1 0 ................... 5000 
Data record 2 0 ................... 2000 
Data record 3 ...................... ...................... C .................. 7/29/2011 ..... 5.59 ............. 2000 ............. 0 
Data record 4 ...................... ...................... C .................. 7/29/2011 ..... 5.59 ............. 18000 ........... 0 
Data record 5 ...................... ...................... P .................. 7/29/2011 ..... 5.50 ............. 100 ............... 30 
Data record 6 ...................... ...................... P .................. 7/29/2011 ..... 5.50 ............. 900 ............... 270 
Data record 7 5000 ............. 0 
Data record 8 5000 ............. 0 
Data record 9 429 ............... 1286 
Data record 10 2281 ............. 6843 
Data record 11 1290 ............. 3871 
NDR ............... No ................ No ................ Yes ............... Yes ............... Yes .............. No ................ No. 

NOTE: The bottom row of Table 1 indicates 
whether data elements for which any dif-

ference in one of the elements constitutes a 
reason for a new data record (NDR). 

TABLE 2—EXAMPLE OF DATA RECORDS REQUIRED UNDER § 20.3(c) FOR CLEARED SWAPTION 
PRODUCTS 

Data 
records 

CFTC clearing 
org ID 

Clear-
ing org 
cleared 
product 

ID 

Report-
ing day 

Futures equiva-
lent month and 

year 

Com-
modity 

reference 
price 

Swaption 
expira-

tion 
date 

Swaption 
strike 
price 

Put/ 
call 
indi-
ca-
tor 

Delta 

Swaption 
daily set-
tlement 

price 

Data 
record 
1.

CCOlIDl1 ... CPl02 9/27/ 
2010.

Nov-10 ............ NYMEX 
Henry 
Hub.

7/29/ 
2011.

5.59 ....... C ... .5 .... 6.25 

Data 
record 
2.

CCOlIDl1 ... CPl02 9/27/ 
2010.

Oct-10 ............. NYMEX 
Henry 
Hub.

7/29/ 
2011.

5.59 ....... C ... .5 .... 5.50 

Data 
record 
3.

CCOlIDl1 ... CPl02 9/27/ 
2010.

Nov-10 ............ NYMEX 
Henry 
Hub.

7/29/ 
2011.

5.50 ....... P ... .2 .... 4.53 

Data 
record 
4.

CCOlIDl1 ... CPl02 9/27/ 
2010.

Oct-10 ............. NYMEX 
Henry 
Hub.

7/29/ 
2011.

5.50 ....... P ... .2 .... 4.78 
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TABLE 3—EXAMPLE OF DATA RECORDS REQUIRED UNDER § 20.3(c) FOR CLEARED SWAP PRODUCTS 

Data records CFTC clearing 
org ID 

Clearing org 
cleared product 

ID 
Reporting day 

Futures equiva-
lent month and 

year 

Commodity ref-
erence price 

Swap daily set-
tlement price 

Data record 1 ..... CCOlIDl1 .... CPl04 ............ 9/27/2010 ........ Nov-10 ............. NYMEX NY 
Harbor No. 2.

20.35 

Data record 2 ..... CCOlIDl1 .... CPl04 ............ 9/27/2010 ........ Oct-10 .............. NYMEX NY 
Harbor No. 2.

10.50 

Data record 3 ..... CCOlIDl1 .... CPl03 ............ 9/27/2010 ........ Mar-11 ............. NYMEX Light 
Sweet.

15.00 

Data record 4 ..... CCOlIDl1 .... CPl03 ............ 9/27/2010 ........ Feb-11 ............. NYMEX Light 
Sweet.

21.00 

Data record 5 ..... CCOlIDl1 .... CPl01 ............ 9/27/2010 ........ Mar-11 ............. NYMEX Light 
Sweet.

17.50 

Data record 6 ..... CCOlIDl1 .... CPl01 ............ 9/27/2010 ........ Feb-11 ............. NYMEX Light 
Sweet.

21.65 

Data record 7 ..... CCOlIDl1 .... CPl01 ............ 9/27/2010 ........ Jan-11 ............. NYMEX Light 
Sweet.

12.50 

FIRST RECORD LAYOUT EXAMPLE FOR § 20.4: 

This first example shows the data records 
generated under § 20.4 by a single reporting 
firm for report date September 27, 2011. Each 
data record represents a unique part of a re-
portable position in heating oil and natural 
gas by the reporting entity and its counter-
parties. Paragraph (b) of § 20.4 outlines the 
data elements that determine unique posi-
tions. 

In this example, the reporting entity clears 
with one clearing organization and therefore 
the data records do not have to be delineated 
by clearing organization (there is a report-
able position stemming from an uncleared 
transaction included as well). However, if the 
reporting entity in this example used mul-
tiple clearing organizations, then it would 
have to further subdivide its data submis-
sions by each clearing organization. 

The reporting entity reports fifteen 
records; six principal positions and nine 
counterparty positions. The reported posi-

tions constitute separate data records be-
cause they vary by the following characteris-
tics: swap counterparties; futures equivalent 
months/years; clearing organization cleared 
products; swaptions that were either cleared 
or uncleared; commodity reference prices; 
and whether the trade was entered into on or 
off execution facilities. An illustration of 
how these records would be reported is in-
cluded in Table 4 below. 

For the calculation of notional values, as-
sume for simplicity that the price of heating 
oil, for all contract months and for both ref-
erence prices, is $3/gal. Similarly, assume 
that the price of natural gas for all contract 
months is $4.25/MMBtu. 

NOTE: The bottom two rows in Table 4 indi-
cate whether, for uncleared and cleared 
swaps and swaptions, data elements for 
which any difference in one of the elements 
constitutes a reason for a new data record 
(NDR). 
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17 CFR Ch. I (4–1–17 Edition) Pt. 20, App. B 

Data records 
Cleared/ 

uncleared 
indicator 

CFTC clearing org 
identifier 

Commodity reference 
price 

Execution 
facility 

Long swap 
position 

Short swap 
position 

Data record 1 .......... C ............... CCOlIDl1 ............... Platts Oilgram Price 
Report for New York 
No. 2 (Barge).

EX1 .......... 200 

Data record 2 .......... C ............... CCOlIDl1 ............... Platts Oilgram Price 
Report for New York 
No. 2 (Barge).

EX1 .......... 50 

Data record 3 .......... C ............... CCOlIDl1 ............... Platts Oilgram Price 
Report for New York 
No. 2 (Barge).

EX1 .......... 150 

Data record 4 .......... C ............... CCOlIDl1 ............... NYMEX NY Harbor 
No.2.

EX2 .......... 350 

Data record 5 .......... C ............... CCOlIDl1 ............... NYMEX NY Harbor 
No.2.

EX2 .......... 350 

Data record 6 .......... C ............... CCOlIDl1 ............... NYMEX NY Harbor 
No.2.

EX1 .......... 100 

Data record 7 .......... C ............... CCOlIDl1 ............... NYMEX NY Harbor 
No.2.

EX1 .......... 100 

Data record 8 .......... C ............... CCOlIDl1 ............... NYMEX Henry Hub ..... EX3 .......... 200 100 
Data record 9 .......... C ............... CCOlIDl1 ............... NYMEX Henry Hub ..... EX3 .......... 125 
Data record 10 ........ C ............... CCOlIDl1 ............... NYMEX Henry Hub ..... EX3 .......... 75 
Data record 11 ........ C ............... CCOlIDl1 ............... NYMEX Henry Hub ..... EX3 .......... 100 
Data record 12 ........ C ............... CCOlIDl1 ............... NYMEX Henry Hub ..... EX1.
Data record 13 ........ C ............... CCOlIDl1 ............... NYMEX Henry Hub ..... EX1.
Data record 14 ........ U ............... U ................................. NYMEX Henry Hub ..... NOEX.
Data record 15 ........ U ............... U ................................. NYMEX Henry Hub ..... NOEX.
NDR Uncleared ....... Yes ............ N/A .............................. Yes .............................. Yes ........... No No 
NDR Cleared ........... Yes ............ Yes .............................. No ............................... Yes ........... No No 

Data records 
Put/call 

indi-
cator 

Swaption 
expiration 

date 

Swaption 
strike 
price 

Non- 
delta ad-

justed 
long 

swaption 
position 

Non- 
delta ad-

justed 
short 

swaption 
position 

Delta 
adjusted 

long 
swaption 
position 

Delta 
adjusted 

short 
swaption 
position 

Long swap 
or swaption 

notional 
value 

position 

Short swap 
or swaption 

notional 
value 

position 

Data record 1 .. ............. .................. ............... .............. .............. ............... ............... $25,200,000.
Data record 2 .. ............. .................. ............... .............. .............. ............... ............... ..................... $6,300,000 
Data record 3 .. ............. .................. ............... .............. .............. ............... ............... ..................... $18,900,000 
Data record 4 .. ............. .................. ............... .............. .............. ............... ............... $44,100,000.
Data record 5 .. ............. .................. ............... .............. .............. ............... ............... ..................... $44,100,000 
Data record 6 .. ............. .................. ............... .............. .............. ............... ............... $12,600,000.
Data record 7 .. ............. .................. ............... .............. .............. ............... ............... ..................... $12,600,000 
Data record 8 .. ............. .................. ............... .............. .............. ............... ............... $8,500,000 .. $4,250,000 
Data record 9 .. ............. .................. ............... .............. .............. ............... ............... ..................... $5,312,500 
Data record 10 ............. .................. ............... .............. .............. ............... ............... ..................... $3,187,500 
Data record 11 ............. .................. ............... .............. .............. ............... ............... $4,250,000.
Data record 12 C ......... 2/27/2012 4.00 ...... 100 ....... .............. 80 .......... ............... $3,400,000.
Data record 13 C ......... 2/27/2012 4.00 ...... .............. 100 ....... ............... 80 .......... ..................... $3,400,000 
Data record 14 C ......... 12/27/2011 4.25 ...... 100 ....... .............. 95 .......... ............... $4,037,500.
Data record 15 C ......... 12/27/2011 4.25 ...... .............. 100 ....... ............... 95 .......... ..................... $4,037,500 
NDR Uncleared Yes ...... Yes .......... Yes ....... No ........ No ........ No ......... No ......... No ............... No 
NDR Cleared .. Yes ...... Yes .......... Yes ....... No ........ No ........ No ......... No ......... No ............... No 

SECOND RECORD LAYOUT EXAMPLE FOR § 20.4: 

In this second example, the data records 
generated by § 20.4(c) are displayed for a hy-
pothetical swap, as detailed in Example 1 of 
appendix A. In contrast to the above exam-
ple, this second example of a § 20.4(c) data 
record is simplistic in that it displays a situ-
ation where the position records arise from a 
single swap transaction, in one commodity, 
with a single counterparty. 

For the sake of this example, assume the 
swap dealer gained long exposure from the 
swap, and that the swap was cleared. The 
price of crude is assumed to be $100/bbl for all 
contract months on January 1 and $95/bbl for 
all contract months on January 2. An illus-
tration of the data records generated for 
January 1, 2011 and January 2, 2011 as a re-
sult of this hypothetical swap can be found 
in Tables 5 and 6, respectively. 
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Data records 
Cleared/ 

uncleared 
indicator 

CFTC clear-
ing org iden-

tifier 

Commodity 
reference 

price 

Execution 
facility 

Long 
swap posi-

tion 

Short 
swap posi-

tion 

Data record 1 ..... C ................. CCOlIDl1 NYMEX Light 
Sweet.

EX1 ............ 73 

Data record 2 ..... C ................. CCOlIDl1 NYMEX Light 
Sweet.

EX1 ............ 103 

Data record 3 ..... C ................. CCOlIDl1 NYMEX Light 
Sweet.

EX1 ............ 93 

Data record 4 ..... C ................. CCOlIDl1 NYMEX Light 
Sweet.

EX1 ............ 103 

Data record 5 ..... C ................. CCOlIDl1 NYMEX Light 
Sweet.

EX1 ............ 99 

Data record 6 ..... C ................. CCOlIDl1 NYMEX Light 
Sweet.

EX1 ............ 103 

Data record 7 ..... C ................. CCOlIDl1 NYMEX Light 
Sweet.

EX1 ............ 27 

Data record 8 ..... C ................. CCOlIDl1 NYMEX Light 
Sweet.

EX1 ............ 73 

Data record 9 ..... C ................. CCOlIDl1 NYMEX Light 
Sweet.

EX1 ............ 103 

Data record 10 ... C ................. CCOlIDl1 NYMEX Light 
Sweet.

EX1 ............ 93 

Data record 11 ... C ................. CCOlIDl1 NYMEX Light 
Sweet.

EX1 ............ 103 

Data record 12 ... C ................. CCOlIDl1 NYMEX Light 
Sweet.

EX1 ............ 99 

Data record 13 ... C ................. CCOlIDl1 NYMEX Light 
Sweet.

EX1 ............ 103 

Data record 14 ... C ................. CCOlIDl1 NYMEX Light 
Sweet.

EX1 ............ 27 
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TABLE 6—EXAMPLE OF DATA RECORDS REPORTED UNDER § 20.4(c) FOR JANUARY 2, 2011 (APPX 
A, EXAMPLE 1) 

Data records 

Com-
mission 
report-

ing enti-
ty ID 

Principal/ 
counterparty 
position indi-

cator 

102S Swap 
counterparty ID 

Counterparty 
name 

Reporting 
day 

Clearing 
org 

cleared 
product 

ID 

Com-
modity 
code 

Futures 
equiva-

lent 
month 
and 
year 

Data record 1 ... SDl1 PRIN ........... ................................. ...................... 1/2/2011 CPIDl03 CL ....... Feb-11 
Data record 2 ... SDl1 PRIN ........... ................................. ...................... 1/2/2011 CPIDl03 CL ....... Mar-11 
Data record 3 ... SDl1 PRIN ........... ................................. ...................... 1/2/2011 CPIDl03 CL ....... Apr-11 
Data record 4 ... SDl1 PRIN ........... ................................. ...................... 1/2/2011 CPIDl03 CL ....... May-11 
Data record 5 ... SDl1 PRIN ........... ................................. ...................... 1/2/2011 CPIDl03 CL ....... Jun-11 
Data record 6 ... SDl1 PRIN ........... ................................. ...................... 1/2/2011 CPIDl03 CL ....... Jul-11 
Data record 7 ... SDl1 PRIN ........... ................................. ...................... 1/2/2011 CPIDl03 CL ....... Aug-11 
Data record 8 ... SDl1 COUNT ....... Counterpartyll1 .. Energy Firm .. 1/2/2011 CPIDl03 CL ....... Feb-11 
Data record 9 ... SDl1 COUNT ....... Counterpartyll1 .. Energy Firm .. 1/2/2011 CPIDl03 CL ....... Mar-11 
Data record 10 SDl1 COUNT ....... Counterpartyll1 .. Energy Firm .. 1/2/2011 CPIDl03 CL ....... Apr-11 
Data record 11 SDl1 COUNT ....... Counterpartyll1 .. Energy Firm .. 1/2/2011 CPIDl03 CL ....... May-11 
Data record 12 SDl1 COUNT ....... Counterpartyll1 .. Energy Firm .. 1/2/2011 CPIDl03 CL ....... Jun-11 
Data record 13 SDl1 COUNT ....... Counterpartyll1 .. Energy Firm .. 1/2/2011 CPIDl03 CL ....... Jul-11 
Data record 14 SDl1 COUNT ....... Counterpartyll1 .. Energy Firm .. 1/2/2011 CPIDl03 CL ....... Aug-11 

Data records 
Cleared/ 

uncleared 
indicator 

CFTC clear-
ing org iden-

tifier 

Commodity 
reference price 

Execution 
facility 

Long swap 
position 

Short swap 
position 

Data record 1 C ................. CCOlIDl1 NYMEX Light 
Sweet.

EX1 ............ 70 

Data record 2 C ................. CCOlIDl1 NYMEX Light 
Sweet.

EX1 ............ 103 

Data record 3 C ................. CCOlIDl1 NYMEX Light 
Sweet.

EX1 ............ 93 

Data record 4 C ................. CCOlIDl1 NYMEX Light 
Sweet.

EX1 ............ 103 

Data record 5 C ................. CCOlIDl1 NYMEX Light 
Sweet.

EX1 ............ 99 

Data record 6 C ................. CCOlIDl1 NYMEX Light 
Sweet.

EX1 ............ 103 

Data record 7 C ................. CCOlIDl1 NYMEX Light 
Sweet.

EX1 ............ 27 

Data record 8 C ................. CCOlIDl1 NYMEX Light 
Sweet.

EX1 ............ 70 

Data record 9 C ................. CCOlIDl1 NYMEX Light 
Sweet.

EX1 ............ 103 

Data record 10 C ................. CCOlIDl1 NYMEX Light 
Sweet.

EX1 ............ 93 

Data record 11 C ................. CCOlIDl1 NYMEX Light 
Sweet.

EX1 ............ 103 

Data record 12 C ................. CCOlIDl1 NYMEX Light 
Sweet.

EX1 ............ 99 

Data record 13 C ................. CCOlIDl1 NYMEX Light 
Sweet.

EX1 ............ 103 

Data record 14 C ................. CCOlIDl1 NYMEX Light 
Sweet.

EX1 ............ 27 

Data records 
Put/call 

indi-
cator 

Swaption 
expiration 

date 

Swaption 
strike 
price 

Non- 
delta ad-

justed 
long 

swaption 
position 

Non- 
delta ad-

justed 
short 

swaption 
position 

Delta ad-
justed 
long 

swaption 
position 

Delta ad-
justed 
long 

swaption 
position 

Long swap 
or swaption 

notional 
value posi-

tion 

Short swap 
or swaption 

notional 
value posi-

tion 

Data record 1 .. ............. .................. ............... .............. .............. ............... ............... $6,650,000 
Data record 2 .. ............. .................. ............... .............. .............. ............... ............... $9,785,000 
Data record 3 .. ............. .................. ............... .............. .............. ............... ............... $8,835,000 
Data record 4 .. ............. .................. ............... .............. .............. ............... ............... $9,785,000 
Data record 5 .. ............. .................. ............... .............. .............. ............... ............... $9,405,000 
Data record 6 .. ............. .................. ............... .............. .............. ............... ............... $9,785,000 
Data record 7 .. ............. .................. ............... .............. .............. ............... ............... $2,565,000 
Data record 8 .. ............. .................. ............... .............. .............. ............... ............... $6,650,000 
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Data records 
Put/call 

indi-
cator 

Swaption 
expiration 

date 

Swaption 
strike 
price 

Non- 
delta ad-

justed 
long 

swaption 
position 

Non- 
delta ad-

justed 
short 

swaption 
position 

Delta ad-
justed 
long 

swaption 
position 

Delta ad-
justed 
long 

swaption 
position 

Long swap 
or swaption 

notional 
value posi-

tion 

Short swap 
or swaption 

notional 
value posi-

tion 

Data record 9 .. ............. .................. ............... .............. .............. ............... ............... $9,785,000 
Data record 10 ............. .................. ............... .............. .............. ............... ............... $8,835,000 
Data record 11 ............. .................. ............... .............. .............. ............... ............... $9,785,000 
Data record 12 ............. .................. ............... .............. .............. ............... ............... $9,405,000 
Data record 13 ............. .................. ............... .............. .............. ............... ............... $9,785,000 
Data record 14 ............. .................. ............... .............. .............. ............... ............... $2,565,000 

PART 21—SPECIAL CALLS 

Sec. 
21.00 Preparation and transmission of infor-

mation upon special call. 
21.01 Special calls for information on con-

trolled accounts from futures commis-
sion merchants, clearing members and 
introducing brokers. 

21.02 Special calls for information on open 
contracts in accounts carried or intro-
duced by futures commission merchants, 
clearing members, members of reporting 
markets, introducing brokers, and for-
eign brokers. 

21.03 Selected special calls-duties of foreign 
brokers, domestic and foreign traders, fu-
tures commission merchants, clearing 
members, introducing brokers, and re-
porting markets. 

21.04 Special calls for information on cus-
tomer accounts or related cleared posi-
tions. 

21.05 Delegation of authority to the Direc-
tor of the Division of Market Oversight. 

21.06 Delegation of authority to the Direc-
tor of the Division of Clearing and Risk. 

AUTHORITY: 7 U.S.C. 1a, 2, 2a, 4, 6a, 6c, 6f, 
6g, 6i, 6k, 6m, 6n, 7, 7a, 12a, 19 and 21, as 
amended by Pub. L. 111–203, 124 Stat. 1376; 5 
U.S.C. 552 and 552(b), unless otherwise noted. 

SOURCE: 41 FR 3210, Jan. 21, 1976, unless 
otherwise noted. 

§ 21.00 Preparation and transmission 
of information upon special call. 

All information required upon special 
call shall be prepared in such form and 
manner and in accordance with such 
instructions, and shall be transmitted 
at such time and to such office of the 
Commission, as may be specified in the 
call. 

§ 21.01 Special calls for information on 
controlled accounts from futures 
commission merchants, clearing 
members and introducing brokers. 

Upon call by the Commission, each 
futures commission merchant, clearing 

member and introducing broker shall 
file with the Commission the names 
and addresses of all persons who, by 
power of attorney or otherwise, exer-
cise trading control over any cus-
tomer’s account in commodity futures 
or commodity options on any reporting 
market. 

[74 FR 12192, Mar. 23, 2009] 

§ 21.02 Special calls for information on 
open contracts in accounts carried 
or introduced by futures commis-
sion merchants, clearing members, 
members of reporting markets, in-
troducing brokers, and foreign bro-
kers. 

Upon special call by the Commission 
for information relating to futures or 
option positions held or introduced on 
the dates specified in the call, each fu-
tures commission merchant, clearing 
member, member of a reporting mar-
ket, introducing broker, or foreign 
broker, and, in addition, for option in-
formation, each reporting market, 
shall furnish to the Commission the 
following information concerning ac-
counts of traders owning or controlling 
such futures or option positions, except 
for accounts carried on a fully dis-
closed basis by another futures com-
mission merchant or clearing member, 
as may be specified in the call: 

(a) The name, address, and telephone 
number of the person for whom each 
account is carried; 

(b) The principal business or occupa-
tion of the person for whom each ac-
count is introduced or carried, as speci-
fied in the call; 

(c) The type of each such account; 
(d) The name, address and principal 

business or occupation of any person 
who controls the trading of each ac-
count; 
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(e) The name and address of any per-
son having a financial interest of ten 
percent or more in each account; 

(f) The number of open futures or op-
tion positions introduced or carried in 
each account, as specified in the call; 

(g) The total number of futures con-
tracts exchanged for commodities or 
for derivatives positions; 

(h) The total number of futures con-
tracts against which delivery notices 
have been issued or received; and 

(i) As applicable, the following iden-
tifying information: 

(1) Whether a trader who holds com-
modity futures or option positions is 
classified as a commercial or as a non-
commercial trader for each commodity 
futures or option contract; 

(2) Whether the open commodity fu-
tures or option contracts are classified 
as speculative, spreading (straddling), 
or hedging; and 

(3) Whether any of the accounts in 
question are omnibus accounts and, if 
so, whether the originator of the omni-
bus account is another futures commis-
sion merchant, clearing member or for-
eign broker. 

(Approved by the Office of Management and 
Budget under control number 3038–0017) 

[46 FR 63036, Dec. 30, 1981, and 47 FR 57016, 
Dec. 22, 1982, as amended at 48 FR 35301, Aug. 
3, 1983; 49 FR 1339, Jan. 11, 1984; 51 FR 4720, 
Feb. 7, 1986; 71 FR 37821, July 3, 2006; 72 FR 
50211, Aug. 31, 2007; 74 FR 12192, Mar. 23, 2009] 

§ 21.03 Selected special calls-duties of 
foreign brokers, domestic and for-
eign traders, futures commission 
merchants, clearing members, in-
troducing brokers, and reporting 
markets. 

(a) For purposes of this section, the 
term ‘‘accounts of a futures commis-
sion merchant, clearing member or for-
eign broker’’ means all open contracts 
and transactions in futures and options 
on the records of the futures commis-
sion merchant, clearing member or for-
eign broker; the term ‘‘beneficial inter-
est’’ means having or sharing in any 
rights, obligations or financial interest 
in any futures or options account; the 
term ‘‘customer’’ means any futures 
commission merchant, clearing mem-
ber, introducing broker, foreign broker, 
or trader for whom a futures commis-
sion merchant, clearing member or re-

porting market that is a registered en-
tity under section 1a(29) of the Act 
makes or causes to be made a futures 
or options contract. Paragraphs (e), (g) 
and (h) of this section shall not apply 
to any futures commission merchant, 
clearing member or customer whose 
books and records are open at all times 
to inspection in the United States by 
any representative of the Commission. 

(b) It shall be unlawful for a futures 
commission merchant to open a futures 
or options account or to effect trans-
actions in futures or options contracts 
for an existing account, or for an intro-
ducing broker to introduce such an ac-
count, for any customer for whom the 
futures commission merchant or intro-
ducing broker is required to provide 
the explanation provided for in 
§ 15.05(c) of this chapter, or for a report-
ing market that is a registered entity 
under section 1a(40)(F) of the Act, to 
cause to open an account, or to cause 
transactions to be effected, in a con-
tract traded in reliance on a Commis-
sion grandfather relief order issued 
pursuant to Section 723(c)(2)(B) of the 
Dodd-Frank Wall Street Reform and 
Consumer Protection Act (Pub. L. 111– 
203, 124 Stat. 1376 (2010)), for an existing 
account for any person that is a foreign 
clearing member or foreign trader, 
until the futures commission mer-
chant, introducing broker, clearing 
member or reporting market has ex-
plained fully to the customer, in any 
manner that such person deems appro-
priate, the provisions of this section. 

(c) Upon a determination by the 
Commission that information con-
cerning accounts may be relevant in-
formation in enabling the Commission 
to determine whether the threat of a 
market manipulation, corner, squeeze, 
or other market disorder exists on any 
reporting market, the Commission may 
issue a call for information from a fu-
tures commission merchant, clearing 
member, introducing broker or cus-
tomer pursuant to the provisions of 
this section. 

(d) In the event the call is issued to 
a foreign broker, foreign clearing mem-
ber or foreign trader, its agent, des-
ignated pursuant to § 15.05 of this chap-
ter, shall, if directed, promptly trans-
mit calls made by the Commission pur-
suant to this section by electronic mail 
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or a similarly expeditious means of 
communication. 

(e) The futures commission mer-
chant, clearing member, introducing 
broker, or customer to whom the spe-
cial call is issued must provide to the 
Commission the information specified 
below for the commodity, reporting 
market and delivery months or option 
expiration dates named in the call. 
Such information shall be filed at the 
place and within the time specified by 
the Commission. 

(1) For each account of a futures 
commission merchant, clearing mem-
ber, introducing broker, or foreign 
broker, including those accounts in the 
name of the futures commission mer-
chant, clearing member or foreign 
broker, on the dates specified in the 
call issued pursuant to this section, 
such persons shall provide the Commis-
sion with the following information: 

(i) The name and address of the per-
son in whose name the account is car-
ried or introduced and, if the person is 
not an individual, the name of the indi-
vidual to contact regarding the ac-
count; 

(ii) The total open futures and op-
tions contracts in the account; 

(iii) The number of futures contracts 
against which delivery notices have 
been issued or received and the number 
against which exchanges of futures for 
cash have been transacted during the 
period of time specified in the call; 

(iv) Whether the account is carried 
for and in the name of another futures 
commission merchant, clearing mem-
ber, introducing broker, or foreign 
broker; and 

(v) For the accounts which are not 
carried for and in the name of another 
futures commission merchant, clearing 
member, introducing broker, or foreign 
broker, the name and address of any 
other person who controls the trading 
of the account, and the name and ad-
dress of any person who has a ten per-
cent or more beneficial interest in the 
account. 

(2) Each trader shall provide the 
Commission with the following infor-
mation: 

(i) The total open futures and options 
contracts owned or controlled on the 
dates specified in the call; 

(ii) The name and address of any per-
son having a ten percent or more bene-
ficial interest in the open futures or 
options contracts reported pursuant to 
this paragraph; 

(iii) The name and address of any 
other person who controls the trading 
of the open futures or options con-
tracts reported pursuant to this para-
graph; and 

(iv) The cash commodity transaction 
and position information required to be 
maintained pursuant to § 18.05 of this 
chapter as specified in the call which 
relates to futures or options positions 
of the trader in the United States. 

(f) If the Commission has reason to 
believe that any person has not re-
sponded as required to a call made pur-
suant to this section, the Commission 
in writing may inform the reporting 
market specified in the call and that 
reporting market shall prohibit the 
execution of, and no futures commis-
sion merchant, clearing member, intro-
ducing broker, or foreign broker shall 
effect a transaction in connection with 
trades on the reporting market and in 
the months or expiration dates speci-
fied in the call for or on behalf of the 
futures commission merchant or cus-
tomer named in the call, unless such 
trades offset existing open contracts of 
such futures commission merchant or 
customer. 

(g) Any person named in a special 
call that believes he or she is or may be 
adversely affected or aggrieved by ac-
tion taken by the Commission under 
paragraph (f) of this section shall have 
the opportunity for a prompt hearing 
after the Commission acts. That person 
may immediately present in writing to 
the Commission for its consideration 
any comments or arguments con-
cerning the Commission’s action and 
may present for Commission consider-
ation any documentary or other evi-
dence that person deems appropriate. 
Upon request, the Commission may, in 
its discretion, determine that an oral 
hearing be conducted to permit the fur-
ther presentation of information and 
views concerning any matters by any 
or all such persons. The oral hearing 
may be held before the Commission or 
any person designated by the Commis-
sion, which person shall cause all evi-
dence to be reduced to writing and 
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forthwith transmit the same and a rec-
ommended decision to the Commission. 
The Commission’s directive under 
paragraph (f) of this section shall re-
main in effect unless and until modi-
fied or withdrawn by the Commission. 

(h) If, during the course of or after 
the Commission acts pursuant to para-
graph (f) of this section, the Commis-
sion determines that it is appropriate 
to undertake a proceeding pursuant to 
section 6(c) of the Act, the Commission 
shall issue a complaint in accordance 
with the requirements of section 6(c), 
and, upon further determination by the 
Commission that the conditions de-
scribed in paragraph (c) of this section 
still exist, a hearing pursuant to sec-
tion 6(c) of the Act shall commence no 
later than five business days after serv-
ice of the complaint. In the event the 
person served with the complaint under 
section 6(c) of the Act has, prior to the 
commencement of the hearing under 
section 6(c) of the Act, sought a hear-
ing pursuant to paragraph (g) of this 
section and the Commission has deter-
mined to accord him such a hearing, 
the two hearings shall be conducted si-
multaneously. Nothing in this section 
shall preclude the Commission from 
taking other appropriate action under 
the Act or the Commission’s regula-
tions thereunder, including action 
under section 6(c) of the Act, regardless 
of whether the conditions described in 
paragraph (c) of this section still exist, 
and no ruling issued in the course of a 
hearing pursuant to paragraph (g) or 
this paragraph shall constitute an es-
toppel against the Commission in any 
other action. 

(Approved by the Office of Management and 
Budget under control number 3038–0009) 

[46 FR 63036, Dec. 30, 1981, and 47 FR 45001, 
Oct. 13, 1982, as amended at 48 FR 35301, Aug. 
3, 1983; 59 FR 5702, Feb. 8, 1994; 71 FR 37821, 
July 3, 2006; 74 FR 12192, Mar. 23, 2009; 77 FR 
66334, Nov. 2, 2012] 

§ 21.04 Special calls for information on 
customer accounts or related 
cleared positions. 

Upon special call by the Commission, 
each futures commission merchant, 
clearing member or foreign broker 
shall provide information to the Com-
mission concerning customer accounts 
or related positions cleared on a de-

rivatives clearing organization in the 
format and manner and within the 
time provided by the Commission in 
the special call. 

[76 FR 69430, Nov. 8, 2011] 

§ 21.05 Delegation of authority to the 
Director of the Division of Market 
Oversight. 

The Commission hereby delegates, 
until the Commission orders otherwise, 
the special call authority set forth in 
§§ 21.01 and 21.02 to the Director of the 
Division of Market Oversight to be ex-
ercised by such Director or by such 
other employee or employees of such 
Director as designated from time to 
time by the Director. The Director of 
the Division of Market Oversight may 
submit to the Commission for its con-
sideration any matter which has been 
delegated in this paragraph. Nothing in 
this section shall be deemed to prohibit 
the Commission, at its election, from 
exercising the authority delegated in 
this section to the Director. 

[74 FR 12193, Mar. 23, 2009. Redesignated at 76 
FR 69430, Nov. 8, 2011] 

§ 21.06 Delegation of authority to the 
Director of the Division of Clearing 
and Risk. 

The Commission hereby delegates, 
until the Commission orders otherwise, 
the special call authority set forth in 
§ 21.04 to the Director of the Division of 
Clearing and Risk to be exercised by 
such Director or by such other em-
ployee or employees of such Director as 
designated from time to time by the 
Director. The Director of the Division 
of Clearing and Risk may submit to the 
Commission for its consideration any 
matter which has been delegated in 
this section. Nothing in this section 
shall be deemed to prohibit the Com-
mission, at its election, from exer-
cising the authority delegated in this 
section to the Director. 

[76 FR 69430, Nov. 8, 2011] 

PART 22—CLEARED SWAPS 

Sec. 
22.1 Definitions. 
22.2 Futures commission merchants: Treat-

ment of Cleared Swaps Customer Collat-
eral. 
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22.3 Derivatives clearing organizations: 
Treatment of Cleared Swaps Customer 
Collateral. 

22.4 Futures commission merchants and de-
rivatives clearing organizations: Per-
mitted depositories. 

22.5 Futures commission merchants and de-
rivatives clearing organizations: Written 
acknowledgement. 

22.6 Futures commission merchants and de-
rivatives clearing organizations: Naming 
of Cleared Swaps Customer Accounts. 

22.7 Permitted depositories: Treatment of 
Cleared Swaps Customer Collateral. 

22.8 Situs of Cleared Swaps Customer Ac-
counts. 

22.9 Denomination of Cleared Swaps Cus-
tomer Collateral and location of deposi-
tories. 

22.10 Application of other regulatory provi-
sions. 

22.11 Information to be provided regarding 
Cleared Swaps Customers and their 
Cleared Swaps. 

22.12 Information to be maintained regard-
ing Cleared Swaps Customer Collateral. 

22.13 Additions to Cleared Swaps Customer 
Collateral. 

22.14 Futures Commission Merchant failure 
to meet a Cleared Swaps Customer Mar-
gin Call in full. 

22.15 Treatment of Cleared Swaps Customer 
Collateral on an individual basis. 

22.16 Disclosures to Cleared Swaps Cus-
tomers. 

22.17 Policies and procedures governing dis-
bursements of Cleared Swaps Customer 
Collateral from Cleared Swaps Customer 
Accounts. 

AUTHORITY: 7 U.S.C. 1a, 6d, 7a–1 as amended 
by Pub. L. 111–203, 124 Stat. 1376. 

SOURCE: 77 FR 6371, Feb. 7, 2012, unless oth-
erwise noted. 

§ 22.1 Definitions. 
For the purposes of this part: 
Cleared Swap. This term refers to a 

transaction constituting a ‘‘cleared 
swap’’ within the meaning of section 
1a(7) of the Act. 

(1) This term shall exclude any swap 
(along with money, securities, or other 
property received to margin, guar-
antee, or secure such a swap) that, pur-
suant to a Commission rule, regula-
tion, or order, is (along with such 
money, securities, or other property) 
commingled with a commodity future 
or option (along with money, securi-
ties, or other property received to mar-
gin, guarantee, or secure such a future 
or option) that is segregated pursuant 
to section 4d(a) of the Act. 

(2) This term shall include any trade 
or contract (along with money, securi-
ties or other property received to mar-
gin, guarantee, or secure such a trade 
or contract), that 

(i) Would be required to be seg-
regated pursuant to section 4d(a) of the 
Act, or 

(ii) Would be subject to § 30.7 of this 
chapter, but which is, in either case, 
pursuant to a Commission rule, regula-
tion, or order (or a derivatives clearing 
organization rule approved in accord-
ance with § 39.15(b)(2) of this chapter), 
commingled with a swap (along with 
money, securities, or other property re-
ceived to margin, guarantee, or secure 
such a swap) in an account segregated 
pursuant to section 4d(f) of the Act. 

Cleared Swaps Customer. This term re-
fers to any person entering into a 
Cleared Swap, but shall exclude: 

(1) Any owner or holder of a Cleared 
Swaps Proprietary Account with re-
spect to the Cleared Swaps in such ac-
count; and 

(2) A clearing member of a deriva-
tives clearing organization with re-
spect to Cleared Swaps cleared on that 
derivatives clearing organization. A 
person shall be a Cleared Swaps Cus-
tomer only with respect to its Cleared 
Swaps. 

Cleared Swaps Customer Account. This 
term refers to any account for the 
Cleared Swaps of Cleared Swaps Cus-
tomers and associated Cleared Swaps 
Customer Collateral that: 

(1) A futures commission merchant 
maintains on behalf of Cleared Swaps 
Customers (including, in the case of a 
Collecting Futures Commission Mer-
chant, the Cleared Swaps Customers of 
a Depositing Futures Commission Mer-
chant) or 

(2) A derivatives clearing organiza-
tion maintains for futures commission 
merchants on behalf of Cleared Swaps 
Customers thereof. 

Cleared Swaps Customer Collateral. (1) 
This term means all money, securities, 
or other property received by a futures 
commission merchant or by a deriva-
tives clearing organization from, for, 
or on behalf of a Cleared Swaps Cus-
tomer, which money, securities, or 
other property: 

(i) Is intended to or does margin, 
guarantee, or secure a Cleared Swap; or 
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(ii) Constitutes, if a Cleared Swap is 
in the form or nature of an option, the 
settlement value of such option. 

(2) This term shall also include ac-
cruals, i.e., all money, securities, or 
other property that a futures commis-
sion merchant or derivatives clearing 
organization receives, directly or indi-
rectly, which is incident to or results 
from a Cleared Swap that a futures 
commission merchant intermediates 
for a Cleared Swaps Customer. 

Cleared Swaps Proprietary Account. (1) 
This term means an account for 
Cleared Swaps and associated collat-
eral that is carried on the books and 
records of a futures commission mer-
chant for persons with certain relation-
ships with that futures commission 
merchant, specifically: 

(i) Where such account is carried for 
a person falling within one of the cat-
egories specified in paragraph (2) of 
this definition, or 

(ii) Where ten percent or more of 
such account is owned by a person fall-
ing within one of the categories speci-
fied in paragraph (2) of this definition, 
or 

(iii) Where an aggregate of ten per-
cent or more of such account is owned 
by more than one person falling within 
one or more of the categories specified 
in paragraph (2) of this definition. 

(2) The relationships to the futures 
commission merchant referred to in 
paragraph (1) of this definition are as 
follows: 

(i) Such individual himself, or such 
partnership, corporation or association 
itself; 

(ii) In the case of a partnership, a 
general partner in such partnership; 

(iii) In the case of a limited partner-
ship, a limited or special partner in 
such partnership whose duties include: 

(A) The management of the partner-
ship business or any part thereof; 

(B) The handling, on behalf of such 
partnership, of: 

(1) The Cleared Swaps of Cleared 
Swaps Customers or 

(2) The Cleared Swaps Customer Col-
lateral; 

(C) The keeping, on behalf of such 
partnership, of records pertaining to 

(1) the Cleared Swaps of Cleared 
Swaps Customers or 

(2) the Cleared Swaps Customer Col-
lateral; or 

(D) The signing or co-signing of 
checks or drafts on behalf of such part-
nership; 

(iv) In the case of a corporation or as-
sociation, an officer, director, or owner 
of ten percent or more of the capital 
stock of such organization; 

(v) An employee of such individual, 
partnership, corporation or association 
whose duties include: 

(A) The management of the business 
of such individual, partnership, cor-
poration or association or any part 
thereof; 

(B) The handling, on behalf of such 
individual, partnership, corporation, or 
association, of the Cleared Swaps of 
Cleared Swaps Customers or the 
Cleared Swaps Customer Collateral; 

(C) The keeping of records, on behalf 
of such individual, partnership, cor-
poration, or association, pertaining to 
the Cleared Swaps of Cleared Swaps 
Customers or the Cleared Swaps Cus-
tomer Collateral; or 

(D) The signing or co-signing of 
checks or drafts on behalf of such indi-
vidual, partnership, corporation, or as-
sociation; 

(vi) A spouse or minor dependent liv-
ing in the same household of any of the 
foregoing persons; 

(vii) A business affiliate that, di-
rectly or indirectly, controls such indi-
vidual, partnership, corporation, or as-
sociation; or 

(viii) A business affiliate that, di-
rectly or indirectly, is controlled by or 
is under common control with, such in-
dividual, partnership, corporation or 
association. Provided, however, that an 
account owned by any shareholder or 
member of a cooperative association of 
producers, within the meaning of sec-
tion 6a of the Act, which association is 
registered as a futures commission 
merchant and carries such account on 
its records, shall be deemed to be a 
Cleared Swaps Customer Account and 
not a Cleared Swaps Proprietary Ac-
count of such association, unless the 
shareholder or member is an officer, di-
rector, or manager of the association. 

Clearing Member. This term means 
any person that has clearing privileges 
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such that it can process, clear and set-
tle trades through a derivatives clear-
ing organization on behalf of itself or 
others. The derivatives clearing orga-
nization need not be organized as a 
membership organization. 

Collecting Futures Commission Mer-
chant. A futures commission merchant 
that carries Cleared Swaps on behalf of 
another futures commission merchant 
and the Cleared Swaps Customers of 
the latter futures commission mer-
chant, and as part of carrying such 
Cleared Swaps, collects Cleared Swaps 
Customer Collateral. 

Commingle. To commingle two or 
more items means to hold such items 
in the same account, or to combine 
such items in a transfer between ac-
counts. 

Depositing Futures Commission Mer-
chant. A futures commission merchant 
that carries Cleared Swaps on behalf of 
its Cleared Swaps Customers through 
another futures commission merchant 
and, as part of carrying such Cleared 
Swaps, deposits Cleared Swaps Cus-
tomer Collateral with such futures 
commission merchant. 

Permitted Depository. This term shall 
have the meaning set forth in § 22.4 of 
this part. 

Segregate. To segregate two or more 
items is to keep them in separate ac-
counts, and to avoid combining them 
in the same transfer between two ac-
counts. 

[77 FR 6371, Feb. 7, 2012, as amended at 77 FR 
66334, Nov. 2, 2012] 

§ 22.2 Futures Commission Merchants: 
Treatment of Cleared Swaps and 
Associated Cleared Swaps Cus-
tomer Collateral. 

(a) General. A futures commission 
merchant shall treat and deal with the 
Cleared Swaps of Cleared Swaps Cus-
tomers and associated Cleared Swaps 
Customer Collateral as belonging to 
Cleared Swaps Customers. 

(b) Location of Cleared Swaps Customer 
Collateral. (1) A futures commission 
merchant must segregate all Cleared 
Swaps Customer Collateral that it re-
ceives, and must either hold such 
Cleared Swaps Customer Collateral 
itself as set forth in paragraph (b)(2) of 
this section, or deposit such collateral 
into one or more Cleared Swaps Cus-

tomer Accounts held at a Permitted 
Depository, as set forth in paragraph 
(b)(3) of this section. 

(2) If a futures commission merchant 
holds Cleared Swaps Customer Collat-
eral itself, then the futures commission 
merchant must: 

(i) Physically separate such collat-
eral from its own property; 

(ii) Clearly identify each physical lo-
cation in which it holds such collateral 
as a ‘‘Location of Cleared Swaps Cus-
tomer Collateral’’ (the ‘‘FCM Physical 
Location’’); 

(iii) Ensure that the FCM Physical 
Location provides appropriate protec-
tion for such collateral; and 

(iv) Record in its books and records 
the amount of such Cleared Swaps Cus-
tomer Collateral separately from its 
own funds. 

(3) If a futures commission merchant 
holds Cleared Swaps Customer Collat-
eral in a Permitted Depository, then: 

(i) The Permitted Depository must 
qualify pursuant to the requirements 
set forth in § 22.4 of this part, and 

(ii) The futures commission mer-
chant must maintain a Cleared Swaps 
Customer Account with each such Per-
mitted Depository. 

(c) Commingling. (1) A futures com-
mission merchant may commingle the 
Cleared Swaps Customer Collateral 
that it receives from, for, or on behalf 
of multiple Cleared Swaps Customers. 

(2) A futures commission merchant 
shall not commingle Cleared Swaps 
Customer Collateral with either of the 
following: 

(i) Funds belonging to the futures 
commission merchant, except as ex-
pressly permitted in paragraph (e)(3) of 
this section; or 

(ii) Other categories of funds belong-
ing to Futures Customers (as § 1.3 of 
this chapter defines that term), or For-
eign Futures or Foreign Options Cus-
tomers (as § 30.1 of this chapter defines 
that term) of the futures commission 
merchant, including Futures Customer 
Funds (as § 1.3 of this chapter defines 
such term) or the foreign futures or 
foreign options secured amount (as § 1.3 
of this chapter defines such term), ex-
cept as expressly permitted by Com-
mission rule, regulation, or order, or 
by a derivatives clearing organization 
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rule approved in accordance with 
§ 39.15(b)(2) of this chapter. 

(d) Limitations on use. (1) No futures 
commission merchant shall use, or per-
mit the use of, the Cleared Swaps Cus-
tomer Collateral of one Cleared Swaps 
Customer to purchase, margin, or set-
tle the Cleared Swaps or any other 
trade or contract of, or to secure or ex-
tend the credit of, any person other 
than such Cleared Swaps Customer. 
Cleared Swaps Customer Collateral 
shall not be used to margin, guarantee, 
or secure trades or contracts of the en-
tity constituting a Cleared Swaps Cus-
tomer other than in Cleared Swaps, ex-
cept to the extent permitted by a Com-
mission rule, regulation or order. 

(2) A futures commission merchant 
may not impose or permit the imposi-
tion of a lien on Cleared Swaps Cus-
tomer Collateral, including any resid-
ual financial interest of the futures 
commission merchant in such collat-
eral, as described in paragraph (e)(4) of 
this section. 

(3) A futures commission merchant 
may not include, as Cleared Swaps Cus-
tomer Collateral, 

(i) Money invested in the securities, 
memberships, or obligations of any de-
rivatives clearing organization, des-
ignated contract market, swap execu-
tion facility, or swap data repository, 
or 

(ii) Money, securities, or other prop-
erty that any derivatives clearing or-
ganization holds and may use for a pur-
pose other than those set forth in § 22.3 
of this part. 

(e) Exceptions. Notwithstanding the 
foregoing: 

(1) Permitted investments. A futures 
commission merchant may invest 
money, securities, or other property 
constituting Cleared Swaps Customer 
Collateral in accordance with § 1.25 of 
this chapter, which shall apply to such 
money, securities, or other property as 
if they comprised customer funds or 
customer money subject to segregation 
pursuant to section 4d(a) of the Act 
and the regulations thereunder; Pro-
vided, however, that the futures com-
mission merchant shall bear sole re-
sponsibility for any losses resulting 
from the investment of customer funds 
in instruments described in § 1.25 of 
this chapter. No investment losses 

shall be borne or otherwise allocated to 
Cleared Swaps Customers of the fu-
tures commission merchant. 

(2) Permitted withdrawals. Such share 
of Cleared Swaps Customer Collateral 
as in the normal course of business 
shall be necessary to margin, guar-
antee, secure, transfer, adjust, or settle 
a Cleared Swaps Customer’s Cleared 
Swaps with a derivatives clearing orga-
nization, or with a Collecting Futures 
Commission Merchant, may be with-
drawn and applied to such purposes, in-
cluding the payment of commissions, 
brokerage, interest, taxes, storage, and 
other charges, lawfully accruing in 
connection with such Cleared Swaps. 

(3) Deposits of own money, securities, or 
other property. (i) In order to ensure 
that it is always in compliance with 
paragraph (f) of this section, a futures 
commission merchant may place in an 
FCM Physical Location or deposit in a 
Cleared Swaps Customer Account its 
own money, securities, or other prop-
erty (provided, that such securities or 
other property are unencumbered and 
are of the types specified in § 1.25 of 
this chapter). 

(ii) Money, securities, or other prop-
erty deposited by a futures commission 
merchant pursuant to 22.13(b) and 
available to a derivatives clearing or-
ganization or Collecting Futures Com-
mission Merchant to meet the obliga-
tions of the futures commission mer-
chant’s Cleared Swaps Customers col-
lectively, shall be maintained in an ac-
count separate from the Cleared Swaps 
Customer Account. 

(4) Residual financial interest. (i) If, in 
accordance with paragraph (e)(3)(i) of 
this section, a futures commission mer-
chant places in an FCM Physical Loca-
tion or deposits in a Cleared Swaps 
Customer Account its own money, se-
curities, or other property, then such 
money, securities, or other property 
(including accruals thereon) shall con-
stitute Cleared Swaps Customer Collat-
eral. 

(ii) The futures commission mer-
chant shall have a residual financial 
interest in any portion of such money, 
securities, or other property in excess 
of that necessary for compliance with 
paragraph (f)(4) of this section. 

(iii) The futures commission mer-
chant may withdraw money, securities, 
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or other property from the FCM Phys-
ical Location or Cleared Swaps Cus-
tomer Account, to the extent of its re-
sidual financial interest therein. At the 
time of such withdrawal, the futures 
commission merchant shall ensure that 
the withdrawal does not cause its re-
sidual financial interest to become less 
than zero. 

(f) Requirements as to amount. (1) For 
purposes of this § 22.2(f), the term ‘‘ac-
count’’ shall reference the entries on 
the books and records of a futures com-
mission merchant pertaining to the 
Cleared Swaps Customer Collateral of a 
particular Cleared Swaps Customer. 

(2) The futures commission merchant 
must reflect in the account that it 
maintains for each Cleared Swaps Cus-
tomer, the net liquidating equity for 
each such Cleared Swaps Customer, 
calculated as follows: The market 
value of any Cleared Swaps Customer 
Collateral that it receives from such 
customer, as adjusted by: 

(i) Any uses permitted under para-
graph (d) of this section; 

(ii) Any accruals on permitted invest-
ments of such collateral under para-
graph (e) of this section that, pursuant 
to the futures commission merchant’s 
customer agreement with that cus-
tomer, are creditable to such customer; 

(iii) Any gains and losses with re-
spect to Cleared Swaps; 

(iv) Any charges lawfully accruing to 
the Cleared Swaps Customer, including 
any commission, brokerage fee, inter-
est, tax, or storage fee; and 

(v) Any appropriately authorized dis-
tribution or transfer of such collateral. 

(3) If the market value of Cleared 
Swaps Customer Collateral in the ac-
count of a Cleared Swaps Customer is 
positive after adjustments, then that 
account has a credit balance. If the 
market value of Cleared Swaps Cus-
tomer Collateral in the account of a 
Cleared Swaps Customer is negative 
after adjustments, then that account 
has a debit balance. 

(4) The futures commission merchant 
must, at all times, maintain in seg-
regation, in its FCM Physical Loca-
tions and/or its Cleared Swaps Cus-
tomer Accounts at Permitted Deposi-
tories, an amount equal to the sum of 
any credit balances that the Cleared 
Swaps Customers of the futures com-

mission merchant have in their ac-
counts. This balance may not be re-
duced by any debit balances that the 
Cleared Swaps Customers of the fu-
tures commission merchants have in 
their accounts. 

(5) Notwithstanding the foregoing, 
the futures commission merchant must 
include, in calculating the sum ref-
erenced in paragraph (f)(4) of this sec-
tion, any debit balance that a Cleared 
Swaps Customer may have in its ac-
count, to the extent that such balance 
is secured by ‘‘readily marketable se-
curities’’ that the Cleared Swaps Cus-
tomer deposited with the futures com-
mission merchant. 

(i) For purposes of this section, 
‘‘readily marketable’’ shall be defined 
as having a ‘‘ready market’’ as such 
latter term is defined in Rule 15c3– 
1(c)(11) of the Securities and Exchange 
Commission (§ 241.15c3–1(c)(11) of this 
title). 

(ii) In order for a debit balance to be 
deemed secured by ‘‘readily market-
able securities,’’ the futures commis-
sion merchant must maintain a secu-
rity interest in such securities, and 
must hold a written authorization to 
liquidate the securities at the discre-
tion of the futures commission mer-
chant. 

(iii) To determine the amount se-
cured by ‘‘readily marketable securi-
ties,’’ the futures commission mer-
chant shall: 

(A) Determine the market value of 
such securities; and 

(B) Reduce such market value by ap-
plicable percentage deductions (i.e., 
‘‘securities haircuts’’) as set forth in 
Rule 15c3–1(c)(2)(vi) of the Securities 
and Exchange Commission (§ 240.15c3– 
1(c)(2)(vi) of this title). Futures com-
mission merchants that establish and 
enforce written policies and procedures 
to assess the credit risk of commercial 
paper, convertible debt instruments, or 
nonconvertible debt instruments in ac-
cordance with Rule 240.15c3–1(c)(2)(vi) 
of the Securities and Exchange Com-
mission (§ 240.15c3–1(c)(2)(vi) of this 
title) may apply the lower haircut per-
centages specified in Rule 240.15c3– 
1(c)(2)(vi) for such commercial paper, 
convertible debt instruments and non-
convertible debt instruments. The por-
tion of the debit balance, not exceeding 
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100 percent, that is secured by the re-
duced market value of such readily 
marketable securities shall be included 
in calculating the sum referred to in 
paragraph (f)(4) of this section. 

(6)(i) The undermargined amount for 
a Cleared Swaps Customer Account is 
the amount, if any, by which: 

(A) The total amount of collateral re-
quired for that Cleared Swaps Cus-
tomer’s Cleared Swaps, at the time or 
times referred to in paragraph (f)(6)(ii) 
of this section, exceeds— 

(B) The value of the Cleared Swaps 
Customer Collateral for that account, 
as calculated in paragraph (f)(2) of this 
section. 

(ii) Each futures commission mer-
chant must compute, based on the in-
formation available to the futures 
commission merchant as of the close of 
each business day, 

(A) The undermargined amounts, 
based on the clearing initial margin 
that will be required to be maintained 
by that futures commission merchant 
for its Cleared Swaps Customers, at 
each derivatives clearing organization 
of which the futures commission mer-
chant is a member, at the point of the 
daily settlement (as described in § 39.14 
of this chapter) that will complete dur-
ing the following business day for each 
such derivatives clearing organization 
less 

(B) Any debit balances referred to in 
paragraph (f)(4) of this section included 
in such undermargined amounts. 

(iii)(A) Prior to the time of settle-
ment referenced in paragraph 
(f)(6)(ii)(A) of this section such futures 
commission merchant must maintain 
residual interest in segregated funds 
that is equal to or exceeds the portion 
of the computation set forth in para-
graph (f)(6)(ii) of this section attrib-
utable to the clearing initial margin 
required by the derivatives clearing or-
ganization making such settlement. 

(B) A futures commission merchant 
may reduce the amount of residual in-
terest required in paragraph 
(f)(6)(iii)(A) of this section to account 
for payments received from or on be-
half of undermargined Cleared Swaps 
Customers (less the sum of any dis-
bursements made to or on behalf of 
such customers) between the close of 

the previous business day and the time 
of settlement. 

(iv) For purposes of paragraph 
(f)(6)(ii) of this section, a Depositing 
Futures Commission Merchant should 
include, as clearing initial margin, cus-
tomer initial margin that the Depos-
iting Futures Commission Merchant 
will be required to maintain, for that 
Depositing Futures Commission Mer-
chant’s Cleared Swaps Customers, at a 
Collecting Futures Commission Mer-
chant, and, for purposes of paragraph 
(f)(6)(iii) of this section, must do so 
prior to the time it must settle with 
that Collecting Futures Commission 
Merchant. 

(g) Segregated account; Daily computa-
tion and record. (1) Each futures com-
mission merchant must compute as of 
the close of each business day, on a 
currency-by-currency basis: 

(i) The aggregate market value of the 
Cleared Swaps Customer Collateral in 
all FCM Physical Locations and all 
Cleared Swaps Customer Accounts held 
at Permitted Depositories (the ‘‘Col-
lateral Value’’); 

(ii) The sum referenced in paragraph 
(f)(4) of this section (the ‘‘Collateral 
Requirement’’); and 

(iii) The amount of the residual fi-
nancial interest that the futures com-
mission merchant holds in such 
Cleared Swaps Customer Collateral, 
which shall equal the difference be-
tween the Collateral Value and the Col-
lateral Requirement. 

(2) Each futures commission mer-
chant is required to document its seg-
regation computation required by para-
graph (g)(1) of this section by preparing 
a Statement of Cleared Swaps Cus-
tomer Segregation Requirements and 
Funds in Cleared Swaps Customer Ac-
counts Under 4d(f) of the CEA con-
tained in the Form 1–FR–FCM as of the 
close of business each business day. 

(3) Each futures commission mer-
chant is required to submit to the 
Commission and to the firm’s des-
ignated self-regulatory organization 
the daily Statement of Cleared Swaps 
Customer Segregation Requirements 
and Funds in Cleared Swaps Customer 
Accounts Under 4d(f) of the CEA re-
quired by paragraph (g)(2) of this sec-
tion by noon the following business 
day. 
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(4) Each futures commission mer-
chant shall file the Statement of 
Cleared Swaps Customer Segregation 
Requirements and Funds in Cleared 
Swaps Customer Accounts Under 4d(f) 
of the CEA required by paragraph (g)(2) 
of this section in an electronic format 
using a form of user authentication as-
signed in accordance with procedures 
established or approved by the Com-
mission. 

(5) Each futures commission mer-
chant is required to submit to the 
Commission and to the firm’s des-
ignated self-regulatory organization a 
report listing the names of all banks, 
trust companies, futures commission 
merchants, derivatives clearing organi-
zations, or any other depository or cus-
todian holding Cleared Swaps Cus-
tomer Collateral as of the fifteenth day 
of the month, or the first business day 
thereafter, and the last business day of 
each month. This report must include: 

(i) The name and location of each en-
tity holding Cleared Swaps Customer 
Collateral; 

(ii) The total amount of Cleared 
Swaps Customer Collateral held by 
each entity listed in paragraph (g)(5) of 
this section; and 

(iii) The total amount of cash and in-
vestments that each entity listed in 
paragraph (g)(5) of this section holds 
for the futures commission merchant. 
The futures commission merchant 
must report the following investments: 

(A) Obligations of the United States 
and obligations fully guaranteed as to 
principal and interest by the United 
States (U.S. government securities); 

(B) General obligations of any State 
or of any political subdivision of a 
State (municipal securities); 

(C) General obligation issued by any 
enterprise sponsored by the United 
States (government sponsored enter-
prise securities); 

(D) Certificates of deposit issued by a 
bank; 

(E) Commercial paper fully guaran-
teed as to principal and interest by the 
United States under the Temporary Li-
quidity Guarantee Program as admin-
istered by the Federal Deposit Insur-
ance Corporation; 

(F) Corporate notes or bonds fully 
guaranteed as to principal and interest 
by the United States under the Tem-

porary Liquidity Guarantee Program 
as administered by the Federal Deposit 
Insurance Corporation; and 

(G) Interests in money market mu-
tual funds. 

(6) Each futures commission mer-
chant must report the total amount of 
customer owned securities held by the 
futures commission merchant as 
Cleared Swaps Customer Collateral and 
must list the names and locations of 
the depositories holding customer 
owned securities. 

(7) Each futures commission mer-
chant must report the total amount of 
Cleared Swaps Customer Collateral 
that has been used to purchase securi-
ties under agreements to resell the se-
curities (reverse repurchase trans-
actions). 

(8) Each futures commission mer-
chant must report which, if any, of the 
depositories holding Cleared Swaps 
Customer Collateral under paragraph 
(g)(5) of this section are affiliated with 
the futures commission merchant. 

(9) Each futures commission mer-
chant shall file the detailed list of de-
positories required by paragraph (g)(5) 
of this section by 11:59 p.m. the next 
business day in an electronic format 
using a form of user authentication as-
signed in accordance with procedures 
established or approved by the Com-
mission. 

(10) Each futures commission mer-
chant shall retain its daily segregation 
computation and the Statement of 
Cleared Swaps Customer Segregation 
Requirements and Funds in Cleared 
Swaps Customer Accounts under sec-
tion 4d(f) of the CEA required by para-
graph (g)(2) of this section and the de-
tailed listing of depositories required 
by paragraph (g)(5) of this section, to-
gether with all supporting documenta-
tion, in accordance with § 1.31 of this 
chapter. 

[77 FR 6371, Feb. 7, 2012, as amended at 77 FR 
66334, Nov. 2, 2012; 78 FR 68645, Nov. 14, 2013] 

§ 22.3 Derivatives clearing organiza-
tions: Treatment of cleared swaps 
customer collateral. 

(a) General. A derivatives clearing or-
ganization shall treat and deal with 
the Cleared Swaps Customer Collateral 
deposited by a futures commission 
merchant as belonging to the Cleared 
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Swaps Customers of such futures com-
mission merchant and not other per-
sons, including, without limitation, the 
futures commission merchant. 

(b) Location of Cleared Swaps Customer 
Collateral. (1) The derivatives clearing 
organization must segregate all 
Cleared Swaps Customer Collateral 
that it receives from futures commis-
sion merchants, and must either hold 
such Cleared Swaps Customer Collat-
eral itself as set forth in paragraph 
(b)(2) of this section, or deposit such 
collateral into one or more Cleared 
Swaps Customer Accounts held at a 
Permitted Depository, as set forth in 
paragraph (b)(3) of this section. 

(2) If a derivatives clearing organiza-
tion holds Cleared Swaps Customer 
Collateral itself, then the derivatives 
clearing organization must: 

(i) Physically separate such collat-
eral from its own property, the prop-
erty of any futures commission mer-
chant, and the property of any other 
person that is not a Cleared Swaps Cus-
tomer of a futures commission mer-
chant; 

(ii) Clearly identify each physical lo-
cation in which it holds such collateral 
as ‘‘Location of Cleared Swaps Cus-
tomer Collateral’’ (the ‘‘DCO Physical 
Location’’); 

(iii) Ensure that the DCO Physical 
Location provides appropriate protec-
tion for such collateral; and 

(iv) Record in its books and records 
the amount of such Cleared Swaps Cus-
tomer Collateral separately from its 
own funds, the funds of any futures 
commission merchant, and the funds of 
any other person that is not a Cleared 
Swaps Customer of a futures commis-
sion merchant. 

(3) If a derivatives clearing organiza-
tion holds Cleared Swaps Customer 
Collateral in a Permitted Depository, 
then: 

(i) The Permitted Depository must 
qualify pursuant to the requirements 
set forth in § 22.4 of this part; and 

(ii) The derivatives clearing organi-
zation must maintain a Cleared Swaps 
Customer Account with each such Per-
mitted Depository. 

(c) Commingling. (1) A derivatives 
clearing organization may commingle 
the Cleared Swaps Customer Collateral 
that it receives from multiple futures 

commission merchants on behalf of 
their Cleared Swaps Customers. 

(2) A derivatives clearing organiza-
tion shall not commingle the Cleared 
Swaps Customer Collateral that it re-
ceives from a futures commission mer-
chant on behalf of Cleared Swaps Cus-
tomers with any of the following: 

(i) The money, securities, or other 
property belonging to the derivatives 
clearing organization; 

(ii) The money, securities, or other 
property belonging to any futures com-
mission merchant; or 

(iii) Futures Customer Funds (as § 1.3 
of this chapter defines such term) or 
the foreign futures or foreign options 
secured amount (as § 1.3 of this chapter 
defines such term), except as expressly 
permitted by Commission rule, regula-
tion, or order, (or by a derivatives 
clearing organization rule approved in 
accordance with § 39.15(b)(2) of this 
chapter). 

(d) Exceptions; Permitted Investments. 
Notwithstanding the foregoing and 
§ 22.15, a derivatives clearing organiza-
tion may invest the money, securities, 
or other property constituting Cleared 
Swaps Customer Collateral in accord-
ance with § 1.25 of this chapter. 

[77 FR 6371, Feb. 7, 2012, as amended at 77 FR 
66334, Nov. 2, 2012] 

§ 22.4 Futures Commission Merchants 
and derivatives clearing organiza-
tions: Permitted Depositories. 

In order for a depository to be a Per-
mitted Depository: 

(a) The depository must (subject to 
§ 22.9) be one of the following types of 
entities: 

(1) A bank located in the United 
States; 

(2) A trust company located in the 
United States; 

(3) A Collecting Futures Commission 
Merchant registered with the Commis-
sion (but only with respect to a Depos-
iting Futures Commission Merchant 
providing Cleared Swaps Customer Col-
lateral); or 

(4) A derivatives clearing organiza-
tion registered with the Commission; 
and 
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(b) The futures commission merchant 
or the derivatives clearing organiza-
tion must hold a written acknowledg-
ment letter from the depository as re-
quired by § 22.5 of this part. 

§ 22.5 Futures commission merchants 
and derivatives clearing organiza-
tions: Written acknowledgement. 

(a) Before depositing Cleared Swaps 
Customer Collateral, the futures com-
mission merchant or derivatives clear-
ing organization shall obtain and re-
tain in its files a separate written ac-
knowledgement letter from each depos-
itory in accordance with §§ 1.20 and 1.26 
of this chapter, with all references to 
‘‘Futures Customer Funds’’ modified to 
apply to Cleared Swaps Customer Col-
lateral, and with all references to sec-
tion 4d(a) or 4d(b) of the Act and the 
regulations thereunder modified to 
apply to section 4d(f) of the Act and 
the regulations thereunder. 

(b) The futures commission merchant 
or derivatives clearing organization 
shall adhere to all requirements speci-
fied in §§ 1.20 and 1.26 of this chapter re-
garding retaining, permitting access 
to, filing, or amending the written ac-
knowledgement letter, in all cases as if 
the Cleared Swaps Customer Collateral 
comprised Futures Customer Funds 
subject to segregation pursuant to sec-
tion 4d(a) or 4d(b) of the Act and the 
regulations thereunder. 

(c) Notwithstanding paragraph (a) of 
this section, an acknowledgement let-
ter need not be obtained from a deriva-
tives clearing organization that has 
made effective, pursuant to section 
5c(c) of the Act and the regulations 
thereunder, rules that provide for the 
segregation of Cleared Swaps Customer 
Collateral, in accordance with all rel-
evant provisions of the Act and the 
regulations thereunder. 

[77 FR 6371, Feb. 7, 2012, as amended at 77 FR 
66334, Nov. 2, 2012] 

§ 22.6 Futures commission merchants 
and derivatives clearing organiza-
tions: Naming of Cleared Swaps 
Customer Accounts. 

The name of each Cleared Swaps Cus-
tomer Account that a futures commis-
sion merchant or a derivatives clearing 
organization maintains with a Per-
mitted Depository shall: 

(a) Clearly identify the account as a 
‘‘Cleared Swaps Customer Account’’ 
and 

(b) Clearly indicate that the collat-
eral therein is ‘‘Cleared Swaps Cus-
tomer Collateral’’ subject to segrega-
tion in accordance with the Act and 
this part. 

§ 22.7 Permitted depositories: Treat-
ment of Cleared Swaps Customer 
Collateral. 

A Permitted Depository shall treat 
all funds in a Cleared Swaps Customer 
Account as Cleared Swaps Customer 
Collateral. A Permitted Depository 
shall not hold, dispose of, or use any 
such Cleared Swaps Customer Collat-
eral as belonging to any person other 
than: 

(a) The Cleared Swaps Customers of 
the futures commission merchant 
maintaining such Cleared Swaps Cus-
tomer Account or; 

(b) The Cleared Swaps Customers of 
the futures commission merchants for 
which the derivatives clearing organi-
zation maintains such Cleared Swaps 
Customer Account. 

§ 22.8 Situs of Cleared Swaps Cus-
tomer Accounts. 

The situs of each of the following 
shall be located in the United States: 

(a) Each FCM Physical Location or 
DCO Physical Location; 

(b) Each ‘‘account,’’ within the mean-
ing of § 22.2(f)(1), that a futures com-
mission merchant maintains for each 
Cleared Swaps Customer; and 

(c) Each Cleared Swaps Customer Ac-
count on the books and records of a de-
rivatives clearing organization with re-
spect to the Cleared Swaps Customers 
of a futures commission merchant. 

§ 22.9 Denomination of Cleared Swaps 
Customer Collateral and location of 
depositories. 

(a) Subject to paragraph (b) of this 
section, futures commission merchants 
and derivatives clearing organizations 
may hold Cleared Swaps Customer Col-
lateral in the denominations, at the lo-
cations and depositories, and subject to 
the segregation requirements specified 
in § 1.49 of this chapter. 

(b) Notwithstanding the require-
ments in § 1.49 of this chapter, a futures 
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commission merchant’s obligations to 
a Cleared Swaps Customer may be de-
nominated in a currency in which 
funds have accrued to the Cleared 
Swaps Customer as a result of a 
Cleared Swap carried through such fu-
tures commission merchant, to the ex-
tent of such accruals. 

(c) Each depository referenced in 
paragraph (a) of this section shall be 
considered a Permitted Depository for 
purposes of this part. Provided, however, 
that a futures commission merchant 
shall only be considered a Permitted 
Depository to the extent that it is act-
ing as a Collecting Futures Commis-
sion Merchant (as § 22.1 of this part de-
fines such term). 

[77 FR 6371, Feb. 7, 2012, as amended at 77 FR 
66334, Nov. 2, 2012] 

§ 22.10 Application of other regulatory 
provisions. 

Sections 1.27, 1.28, 1.29, and 1.30 of 
this chapter shall apply to the Cleared 
Swaps Customer Collateral in accord-
ance with the terms therein. 

[77 FR 66335, Nov. 2, 2012] 

§ 22.11 Information to be provided re-
garding Cleared Swaps Customers 
and their Cleared Swaps. 

(a) Each Depositing Futures Commis-
sion Merchant shall: 

(1) The first time that the Depositing 
Futures Commission Merchant inter-
mediates a Cleared Swap for a Cleared 
Swaps Customer with a Collecting Fu-
tures Commission Merchant, provide 
information sufficient to identify such 
Cleared Swaps Customer to the rel-
evant Collection Futures Commission 
Merchant; and 

(2) At least once each business day 
thereafter, provide information to the 
relevant Collecting Futures Commis-
sion Merchant sufficient to identify, 
for each Cleared Swaps Customer, the 
portfolio of rights and obligations aris-
ing from the Cleared Swaps that the 
Depositing Futures Commission Mer-
chant intermediates for such Cleared 
Swaps Customer. 

(b) If an entity serves as both a De-
positing Futures Commission Merchant 
and a Collecting Futures Commission 
Merchant, then: 

(1) The information that such entity 
must provide to its Collecting Futures 

Commission Merchant pursuant to 
paragraph (a)(1) of this section shall 
also include information sufficient to 
identify each Cleared Swaps Customer 
of the Depositing Futures Commission 
Merchant for which such entity serves 
as a Collecting Futures Commission 
Merchant; and 

(2) The information that such entity 
must provide to its Collecting Futures 
Commission Merchant pursuant to 
paragraph (a)(2) of this section shall 
also include information sufficient to 
identify, for each Cleared Swaps Cus-
tomer referenced in paragraph (b)(1) of 
this section, the portfolio of rights and 
obligations arising from the Cleared 
Swaps that such entity intermediates 
as a Collecting Futures Commission 
Merchant, on behalf of its Depositing 
Futures Commission Merchant, for 
such Cleared Swaps Customer. 

(c) Each futures commission mer-
chant that intermediates a Cleared 
Swap for a Cleared Swaps Customer, on 
or subject to the rules of a derivatives 
clearing organization, directly as a 
Clearing Member shall: 

(1) The first time that such futures 
commission merchant intermediates a 
Cleared Swap for a Cleared Swaps Cus-
tomer, provide information to the rel-
evant derivatives clearing organization 
sufficient to identify such Cleared 
Swaps Customer; and 

(2) At least once each business day 
thereafter, provide information to the 
relevant derivatives clearing organiza-
tion sufficient to identify, for each 
Cleared Swaps Customer, the portfolio 
of rights and obligations arising from 
the Cleared Swaps that such futures 
commission merchant intermediates 
for such Cleared Swaps Customer. 

(d) If the futures commission mer-
chant referenced in paragraph (c) of 
this section is a Collecting Futures 
Commission Merchant, then: 

(1) The information that it must pro-
vide to the derivatives clearing organi-
zation pursuant to paragraph (c)(1) of 
this section shall also include informa-
tion sufficient to identify each Cleared 
Swaps Customer of any entity that 
acts as a Depositing Futures Commis-
sion Merchant in relation to the Col-
lecting Futures Commission Merchant 
(including, without limitation, each 
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Cleared Swaps Customer of any Depos-
iting Futures Commission Merchant 
for which such entity also serves as a 
Collecting Futures Commission Mer-
chant); and 

(2) The information that it must pro-
vide to the derivatives clearing organi-
zation pursuant to paragraph (c)(2) of 
this section shall also include informa-
tion sufficient to identify, for each 
Cleared Swaps Customer referenced in 
paragraph (d)(1) of this section, the 
portfolio of rights and obligations aris-
ing from the Cleared Swaps that the 
Collecting Futures Commission Mer-
chant intermediates, on behalf of the 
Depositing Futures Commission Mer-
chant, for such Cleared Swaps Cus-
tomer. 

(e) Each derivatives clearing organi-
zation shall: 

(1) Take appropriate steps to confirm 
that the information it receives pursu-
ant to paragraphs (c)(1) or (c)(2) of this 
section is accurate and complete, and 

(2) Ensure that the futures commis-
sion merchant is providing the deriva-
tives clearing organization the infor-
mation required by paragraphs (c)(1) or 
(c)(2) of this section on a timely basis. 

[77 FR 6371, Feb. 7, 2012, as amended at 77 FR 
66335, Nov. 2, 2012] 

§ 22.12 Information to be maintained 
regarding Cleared Swaps Customer 
Collateral. 

(a) Each Collecting Futures Commis-
sion Merchant receiving Cleared Swaps 
Customer Collateral from an entity 
serving as a Depositing Futures Com-
mission Merchant shall, no less fre-
quently than once each business day, 
calculate and record: 

(1) the amount of collateral required 
at such Collecting Futures Commission 
Merchant for each Cleared Swaps Cus-
tomer of the entity acting as Depos-
iting Futures Commission Merchant 
(including, without limitation, each 
Cleared Swaps Customer of any Depos-
iting Futures Commission Merchant 
for which such entity also serves as a 
Collecting Futures Commission Mer-
chant); and 

(2) the sum of the individual collat-
eral amounts referenced in paragraph 
(a)(1) of this section. 

(b) Each Collecting Futures Commis-
sion Merchant shall calculate the col-

lateral amounts referenced in para-
graph (a) of this section with respect to 
the portfolio of rights and obligations 
arising from the Cleared Swaps that 
the Collecting Futures Commission 
Merchant intermediates, on behalf of 
the Depositing Futures Commission 
Merchant, for each Cleared Swaps Cus-
tomer referenced in paragraph (a)(1) of 
this section. 

(c) Each derivatives clearing organi-
zation receiving Cleared Swaps Cus-
tomer Collateral from a futures com-
mission merchant shall, no less fre-
quently than once each business day, 
calculate and record: 

(1) the amount of collateral required 
at such derivatives clearing organiza-
tion for each Cleared Swaps Customer 
of the futures commission merchant; 
and 

(2) the sum of the individual collat-
eral amounts referenced in paragraph 
(c)(1) of this section. 

(d) If the futures commission mer-
chant referenced in paragraph (c) of 
this section is a Collecting Futures 
Commission Merchant, then the deriva-
tives clearing organization shall also 
perform and record the results of the 
calculation required in paragraph (c) of 
this section for each Cleared Swaps 
Customer of an entity acting as a De-
positing Futures Commission Merchant 
in relation to the Collecting Futures 
Commission Merchant (including, 
without limitation, any Cleared Swaps 
Customer for which such entity is also 
acting as a Collecting Futures Com-
mission Merchant). 

(e) Each futures commission mer-
chant shall calculate the collateral 
amounts referenced in paragraph (c) of 
this section with respect to the port-
folio of rights and obligations arising 
from the Cleared Swaps that the fu-
tures commission merchant intermedi-
ates (including, without limitation, as 
a Collecting Futures Commission Mer-
chant on behalf of a Depositing Fu-
tures Commission Merchant), for each 
Cleared Swaps Customer referenced in 
paragraphs (c)(1) and (d) of this section. 

(f) The collateral requirement ref-
erenced in paragraph (a) of this section 
with respect to a Collecting Futures 
Commission Merchant shall be no less 
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than that imposed by the relevant de-
rivatives clearing organization with re-
spect to the same portfolio of rights 
and obligations for each relevant 
Cleared Swaps Customer. 

[77 FR 6371, Feb. 7, 2012, as amended at 77 FR 
66335, Nov. 2, 2012] 

§ 22.13 Additions to Cleared Swaps 
Customer Collateral. 

(a)(1) At the election of the deriva-
tives clearing organization or Col-
lecting Futures Commission Merchant, 
the collateral requirement referred to 
in § 22.12(a), (c), and (d) applicable to a 
particular Cleared Swaps Customer or 
group of Cleared Swaps Customers may 
be increased based on an evaluation of 
the credit risk posed by such Cleared 
Swaps Customer or group, in which 
case the derivatives clearing organiza-
tion or Collecting Futures Commission 
Merchant shall collect and record such 
higher amount as provided in § 22.12. 

(2) Nothing in paragraph (a)(1) of this 
section is intended to interfere with 
the right of a futures commission mer-
chant to increase the collateral re-
quirements at such futures commission 
merchant with respect to any of its 
Cleared Swaps Customers, Futures Cus-
tomers (as § 1.3 of this chapter defines 
that term), or Foreign Futures or For-
eign Options Customers (as § 30.1 of this 
chapter defines that term). 

(b) Any collateral deposited by a fu-
tures commission merchant (including 
a Depositing Futures Commission Mer-
chant) pursuant to § 22.2(e)(3)(ii) of this 
part, which collateral is identified as 
such futures commission merchant’s 
own property may be used by the de-
rivatives clearing organization or Col-
lecting Futures Commission Merchant, 
as applicable, to margin, guarantee or 
secure the Cleared Swaps of any or all 
of such Cleared Swaps Customers. 

(c) A futures commission merchant 
may transmit to a derivatives clearing 
organization any collateral posted by a 
Cleared Swaps Customer in excess of 
the amount required by the derivatives 
clearing organization if: 

(1) the rules of the derivatives clear-
ing organization expressly permit the 
futures commission merchant to trans-
mit collateral in excess of the amount 
required by the derivatives clearing or-
ganization; and 

(2) the derivatives clearing organiza-
tion provides a mechanism by which 
the futures commission merchant is 
able to, and maintains rules pursuant 
to which the futures commission mer-
chant is required to, identify each 
Business Day, for each Cleared Swaps 
Customer, the amount of collateral 
posted in excess of the amount required 
by the derivatives clearing organiza-
tion. 

[77 FR 6371, Feb. 7, 2012, as amended at 77 FR 
66335, Nov. 2, 2012] 

§ 22.14 Futures Commission Merchant 
failure to meet a Cleared Swaps 
Customer Margin Call in full. 

(a) A Depositing Futures Commission 
Merchant which receives a call for ei-
ther initial margin or variation margin 
with respect to a Cleared Swaps Cus-
tomer Account from a Collecting Fu-
tures Commission Merchant, which call 
such Depositing Futures Commission 
Merchant does not meet in full, shall, 
with respect to each Cleared Swaps 
Customer of such Depositing Futures 
Commission Merchant whose Cleared 
Swaps contribute to such margin call, 

(1) Transmit to the Collecting Fu-
tures Commission Merchant an amount 
equal to the lesser of 

(i) The amount called for; or 
(ii) The remaining Cleared Swaps 

Collateral on deposit at such Depos-
iting Futures Commission Merchant 
for that Cleared Swaps Customer; and 

(2) Advise the Collecting Futures 
Commission Merchant of the identity 
of each such Cleared Swaps Customer, 
and the amount transmitted on behalf 
of each such Cleared Swaps Customer. 

(b) If the entity acting as Depositing 
Futures Commission Merchant ref-
erenced in paragraph (a) of this section 
is also a Collecting Futures Commis-
sion Merchant, then: 

(1) Such entity shall include in the 
transmission required in paragraph 
(a)(1) of this section any amount that 
it receives, pursuant to paragraph 
(a)(1) of this section, from a Depositing 
Futures Commission Merchant for 
which such entity acts as a Collecting 
Futures Commission Merchant; and 

(2) Such entity shall present its Col-
lecting Futures Commission Merchant 
with the information that it receives, 
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pursuant to paragraph (a)(2) of this sec-
tion, from a Depositing Futures Com-
mission Merchant for which such enti-
ty acts as a Collecting Futures Com-
mission Merchant. 

(c) A futures commission merchant 
which receives a call for either initial 
or variation margin with respect to a 
Cleared Swaps Customer Account from 
a derivatives clearing organization, 
which call such futures commission 
merchant does not meet in full, shall, 
with respect to each Cleared Swaps 
Customer of such futures commission 
merchant whose Cleared Swaps con-
tribute to such margin call: 

(1) Transmit to the derivatives clear-
ing organization an amount equal to 
the lesser of 

(i) The amount called for; or 
(ii) The remaining Cleared Swaps 

Collateral on deposit at such futures 
commission merchant for each such 
Cleared Swaps Customer; and 

(2) Advise the derivatives clearing or-
ganization of the identity of each such 
Cleared Swaps Customer, and the 
amount transmitted on behalf of each 
such Cleared Swaps Customer. 

(d) If the futures commission mer-
chant referenced in paragraph (c) is a 
Collecting Futures Commission Mer-
chant, then: 

(1) Such Collecting Futures Commis-
sion Merchant shall include in the 
transmission required in paragraph 
(c)(1) of this section any amount that 
it receives from a Depositing Futures 
Commission Merchant pursuant to 
paragraph (a)(1) of this section; and 

(2) Such Collecting Futures Commis-
sion shall present the derivatives clear-
ing organization with the information 
that it receives from a Depositing Fu-
tures Commission Merchant pursuant 
to paragraph (a)(2) of this section. 

(e) If, 
(1) On the business day prior to the 

business day on which the Depositing 
Futures Commission Merchant fails to 
meet a margin call with respect to a 
Cleared Swaps Customer Account, such 
Collecting Futures Commission Mer-
chant referenced in paragraph (a) of 
this section held, with respect to such 
account, Cleared Swaps Collateral of a 
value no less than the amount specified 
in § 22.12(a)(2) of this part, after the ap-
plication of haircuts specified by poli-

cies applied by such Collecting Futures 
Commission Merchant in its relation-
ship with the Depositing Futures Com-
mission Merchant, and 

(2) As of the close of business on the 
business day on which the margin call 
is not met, the market value of the 
Cleared Swaps Collateral held by the 
derivatives clearing organization or 
Collecting Futures Commission Mer-
chant is, due to changes in such mar-
ket value, less than the amount speci-
fied in § 22.12(a)(2) of this part, then the 
amount of such collateral attributable 
to each Cleared Swaps Customer pursu-
ant to § 22.12(a)(1) of this part shall be 
reduced by the percentage difference 
between the amount specified in 
§ 22.12(a)(2) of this part and such mar-
ket value. 

(f) If: 
(1) On the business day prior to the 

business day on which the futures com-
mission merchant fails to meet a mar-
gin call with respect to a Cleared 
Swaps Customer Account, the deriva-
tives clearing organization referenced 
in paragraph (c) of this section held, 
with respect to such account, Cleared 
Swaps Collateral of a value no less 
than the amount specified in 
§ 22.12(c)(2) of this part, after the appli-
cation of haircuts specified by the rules 
and procedures of such derivatives 
clearing organization, and 

(2) As of the close of business on the 
business day on which the margin call 
is not met, the market value of the 
Cleared Swaps Collateral held by the 
derivatives clearing organization is, 
due to changes in such market value, 
less than the amount specified in 
§ 22.12(c)(2) of this part, then the 
amount of collateral attributable to 
each Cleared Swaps Customer pursuant 
to § 22.12(c)(1) of this part shall be re-
duced by the percentage difference be-
tween the amount specified in 
§ 22.12(c)(2) and such market value. 

(g) A derivatives clearing organiza-
tion or Collecting Futures Commission 
Merchant is entitled to reasonably rely 
upon any information provided by a de-
faulting futures commission merchant 
under § 22.14. If the defaulting futures 
commission merchant does not provide 
such information on the date of the fu-
tures commission merchant’s default, a 
derivatives clearing organization or 
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Collecting Futures Commission Mer-
chant may rely on the information pre-
viously provided to it by the defaulting 
futures commission merchant. 

[77 FR 6371, Feb. 7, 2012, as amended at 77 FR 
66335, Nov. 2, 2012] 

§ 22.15 Treatment of Cleared Swaps 
Customer Collateral on an indi-
vidual basis. 

Subject to § 22.3(d), each derivatives 
clearing organization and each Col-
lecting Futures Commission Merchant 
receiving Cleared Swaps Customer Col-
lateral from a futures commission mer-
chant shall treat the value of collateral 
required with respect to the portfolio 
of rights and obligations arising out of 
the Cleared Swaps intermediated for 
each Cleared Swaps Customer, and col-
lected from the futures commission 
merchant, as belonging to such Cleared 
Swaps Customer, and such amount 
shall not be used to margin, guarantee, 
or secure the Cleared Swaps or other 
obligations of the futures commission 
merchant, or of any other Cleared 
Swaps Customer, Futures Customer (as 
§ 1.3 of this chapter defines that term), 
or Foreign Futures or Foreign Options 
Customer (as § 30.1 of this chapter de-
fines that term). Nothing contained 
herein shall be construed to limit, in 
any way, the right of a derivatives 
clearing organization or Collecting Fu-
tures Commission Merchant to liq-
uidate any or all positions in a Cleared 
Swaps Customer Account in the event 
of a default of a clearing member or 
Depositing Futures Commission Mer-
chant. 

[77 FR 66335, Nov. 2, 2012] 

§ 22.16 Disclosures to Cleared Swaps 
Customers. 

(a) A futures commission merchant 
shall disclose, to each of its Cleared 
Swaps Customers, the governing provi-
sions, as described in paragraph (c) of 
this section, relating to use of Cleared 
Swaps Customer Collateral, transfer, 
neutralization of the risks, or liquida-
tion of Cleared Swaps in the event of a 
default by the futures commission mer-
chant relating to the Cleared Swaps 
Customer Account, as well as any 
change in such governing provisions. 

(b) If the futures commission mer-
chant referenced in paragraph (a) of 

this section is a Depositing Futures 
Commission Merchant, then such fu-
tures commission merchant shall dis-
close, to each of its Cleared Swaps Cus-
tomers, the governing provisions, as 
described in paragraph (c) of this sec-
tion, relating to use of Cleared Swaps 
Customer Collateral, transfer, neutral-
ization of the risks, or liquidation of 
Cleared Swaps in the event of a default 
by: 

(1) Such futures commission mer-
chant or 

(2) Any relevant Collecting Futures 
Commission Merchant relating to the 
Cleared Swaps Customer Account, as 
well as any change in such governing 
provisions. 

(c) The governing provisions referred 
to in paragraphs (a) and (b) of this sec-
tion are the rules of each derivatives 
clearing organization, or the provisions 
of the customer agreement between the 
Collecting Futures Commission Mer-
chant and the Depositing Futures Com-
mission Merchant, on or through which 
the Depositing Futures Commission 
Merchant will intermediate Cleared 
Swaps for such Cleared Swaps Cus-
tomer. 

[77 FR 6371, Feb. 7, 2012] 

§ 22.17 Policies and procedures gov-
erning disbursements of Cleared 
Swaps Customer Collateral from 
Cleared Swaps Customer Accounts. 

(a) The provision in section 4d(f)(2) of 
the Act that prohibits the commin-
gling of Cleared Swaps Customer Col-
lateral with the funds of a futures com-
mission merchant, shall not be con-
strued to prevent a futures commission 
merchant from having a residual finan-
cial interest in the funds segregated as 
required by the Act and the regulations 
in this part and set apart for the ben-
efit of Cleared Swaps Customers; nor 
shall such provisions be construed to 
prevent a futures commission mer-
chant from adding to such segregated 
funds such amount or amounts of 
money, from its own funds or 
unencumbered securities from its own 
inventory, of the type set forth in § 1.25 
of this chapter, as it may deem nec-
essary to ensure any and all Cleared 
Swaps Customer Accounts are not 
undersegregated at any time. 
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(b) A futures commission merchant 
may not withdraw funds, except with-
drawals that are made to or for the 
benefit of Cleared Swaps Customers, 
from a Cleared Swaps Customer Ac-
count unless the futures commission 
merchant has prepared the daily seg-
regation calculation required by § 22.2 
as of the close of business on the pre-
vious business day. A futures commis-
sion merchant that has completed its 
daily segregation calculation may 
make withdrawals, in addition to with-
drawals that are made to or for the 
benefit of Cleared Swaps Customers, to 
the extent of its actual residual finan-
cial interest in funds held in segregated 
accounts, including the withdrawal of 
securities held in segregated safe-
keeping accounts held by a bank, trust 
company, derivatives clearing organi-
zation or other futures commission 
merchant. Such withdrawal(s) shall not 
result in the funds of one Cleared 
Swaps Customer being used to pur-
chase, margin or carry the trades, con-
tracts or swaps positions, or extend the 
credit of any other Cleared Swaps Cus-
tomer or other person. 

(c) A futures commission merchant 
may not withdraw funds, in a single 
transaction or a series of transactions, 
that are not made to or for the benefit 
of Cleared Swaps Customers from 
Cleared Swaps Customer Accounts if 
such withdrawal(s) would exceed 25 per-
cent of the futures commission mer-
chant’s residual interest in such ac-
counts as reported on the daily seg-
regation calculation required by § 22.2 
and computed as of the close of busi-
ness on the previous business day, un-
less: 

(1) The futures commission mer-
chant’s chief executive officer, chief fi-
nance officer or other senior official 
that is listed as a principal of the fu-
tures commission merchant on its 
Form 7–R and is knowledgeable about 
the futures commission merchant’s fi-
nancial requirements and financial po-
sition pre-approves in writing the with-
drawal, or series of withdrawals; 

(2) The futures commission merchant 
files written notice of the withdrawal 
or series of withdrawals, with the Com-
mission and with its designated self- 
regulatory organization immediately 
after the chief executive officer, chief 

finance officer or other senior official 
pre-approves the withdrawal or series 
of withdrawals. The written notice 
must: 

(i) Be signed by the chief executive 
officer, chief finance officer or other 
senior official that pre-approved the 
withdrawal, and give notice that the 
futures commission merchant has 
withdrawn or intends to withdraw 
more than 25 percent of its residual in-
terest in such accounts holding Cleared 
Swaps Customer Accounts funds; 

(ii) Include a description of the rea-
sons for the withdrawal or series of 
withdrawals; 

(iii) List the amount of funds pro-
vided to each recipient and the name of 
each recipient; 

(iv) Include the current estimate of 
the amount of the futures commission 
merchant’s residual interest in the 
swaps customer funds after the with-
drawal; 

(v) Contain a representation by the 
chief executive officer, chief finance of-
ficer or other senior official that pre- 
approved the withdrawal, or series of 
withdrawals, that, after due diligence, 
to such person’s knowledge and reason-
able belief, the futures commission 
merchant remains in compliance with 
the segregation requirements after the 
withdrawal. The chief executive offi-
cer, chief finance officer or other sen-
ior official must consider the daily seg-
regation calculation as of the close of 
business on the previous business day 
and any other factors that may cause a 
material change in the futures com-
mission’s residual interest since the 
close of business the previous business 
day, including known unsecured cus-
tomer debits or deficits, current day 
market activity and any other with-
drawals made from the Cleared Swaps 
Customer Accounts; and 

(vi) Any such written notice filed 
with the Commission must be filed via 
electronic transmission using a form of 
user authentication assigned in accord-
ance with procedures established by or 
approved by the Commission, and oth-
erwise in accordance with instruction 
issued by or approved by the Commis-
sion. Any such electronic submission 
must clearly indicate the registrant on 
whose behalf such filing is made and 
the use of such user authentication in 
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submitting such filing will constitute 
and become a substitute for the man-
ual signature of the authorized signer. 
Any written notice filed must be fol-
lowed up with direct communication to 
the Regional office of Commission 
which has supervisory authority over 
the futures commission merchant 
whereby the Commission acknowledges 
receipt of the notice; and 

(3) After making a withdrawal requir-
ing the approval and notice required in 
paragraphs (c)(1) and (c)(2) of this sec-
tion, and before the next daily seg-
regated funds calculation, no futures 
commission merchant may make any 
further withdrawals from accounts 
holding Cleared Swaps Customer Ac-
count funds, except to or for the ben-
efit of Cleared Swaps Customers, with-
out complying with paragraph (c)(1) of 
this section and filing a written notice 
with the Commission under paragraph 
(c)(2)(vi) of this section and its des-
ignated self-regulatory organization 
signed by the chief executive officer, 
chief finance officer, or other senior of-
ficial. The written notice must: 

(i) List the amount of funds provided 
to each recipient and each recipient’s 
name; 

(ii) Disclose the reason for each with-
drawal; 

(iii) Confirm that the chief executive 
officer, chief finance officer, or other 
senior official (and identify of the per-
son if different from the person who 
signed the notice) pre-approved the 
withdrawal in writing; 

(iv) Disclose the current estimate of 
the futures commission merchant’s re-
maining total residual interest in the 
segregated accounts holding Cleared 
Swaps Customer Account funds after 
the withdrawal; and 

(v) Include a representation that to 
the best of the notice signatory’s 
knowledge and reasonable belief the fu-
tures commission merchant remains in 
compliance with the segregation re-
quirements after the withdrawal. 

(d) If a futures commission merchant 
withdraws funds that are not for the 
benefit of Cleared Swaps Customers 
from Cleared Swaps Customer Ac-
counts, and the withdrawal causes the 
futures commission merchant to not 
hold sufficient funds in Cleared Swaps 
Customer Accounts to meet its tar-

geted residual interest, as required to 
be computed under § 1.11 of this chap-
ter, the futures commission merchant 
must deposit its own funds into the 
Cleared Swaps Customer Accounts to 
restore the targeted amount of residual 
interest on the next business day, or, if 
appropriate, revise the futures commis-
sion merchant’s targeted amount of re-
sidual interest pursuant to the policies 
and procedures required by § 1.11 of this 
chapter. Notwithstanding the fore-
going, if the futures commission mer-
chant’s residual interest in Cleared 
Swaps Customer Accounts is less than 
the amount required to be maintained 
by § 22.2 at any particular point in 
time, the futures commission merchant 
must immediately restore the residual 
interest to exceed the sum of such 
amounts. Any proprietary funds depos-
ited in Cleared Swaps Customer Ac-
counts must be unencumbered and oth-
erwise compliant with § 1.25 of this 
chapter, as applicable. 

(e) Notwithstanding any other provi-
sion of this part, a futures commission 
merchant may not withdraw funds that 
are not for the benefit of Cleared Swaps 
Customers from a Cleared Swaps Cus-
tomer Account unless the futures com-
mission merchant follows its policies 
and procedures required by § 1.11 of this 
chapter. 

[78 FR 68647, Nov. 14, 2013] 

PART 23—SWAP DEALERS AND 
MAJOR SWAP PARTICIPANTS 

Subpart A [Reserved] 

Sec. 
23.1–23.20 [Reserved] 

Subpart B—Registration 

23.21 Registration of swap dealers and 
major swap participants. 

23.22 Prohibition against statutory dis-
qualification in the case of an associated 
person of a swap dealer or major swap 
participant. 

23.23–23.40 [Reserved] 

Subpart E—Capital and Margin Require-
ments for Swap Dealers and Major 
Swap Participants 

23.100–23.149 [Reserved] 
23.150 Scope. 
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23.151 Definitions applicable to margin re-
quirements. 

23.152 Collection and posting of initial mar-
gin. 

23.153 Collection and posting of variation 
margin. 

23.154 Calculation of initial margin. 
23.155 Calculation of variation margin. 
23.156 Forms of margin. 
23.157 Custodial arrangements. 
23.158 Margin documentation. 
23.159 Special rules for affiliates. 
23.160 Cross-border application. 
23.161 Compliance dates. 
23.162–23.199 [Reserved] 

Subpart F—Reporting, Recordkeeping, and 
Daily Trading Records Requirements 
for Swap Dealers and Major Swap Par-
ticipants 

23.200 Definitions. 
23.201 Required records. 
23.202 Daily trading records. 
23.203 Records; retention and inspection. 
23.204 Reports to swap data repositories. 
23.205 Real-time public reporting. 
23.206 Delegation of authority to the Direc-

tor of the Division of Swap Dealer and 
Intermediary Oversight to establish an 
alternative compliance schedule to com-
ply with daily trading records. 

Subpart H—Business Conduct Standards for 
Swap Dealers and Major Swap Partici-
pants Dealing With Counterparties, In-
cluding Special Entities 

23.400 Scope. 
23.401 Definitions. 
23.402 General provisions. 
23.403–23.409 [Reserved] 
23.410 Prohibition on fraud, manipulation 

and other abusive practices. 
23.411–23.429 [Reserved] 
23.430 Verification of counterparty eligi-

bility. 
23.431 Disclosures of material information. 
23.432 Clearing disclosures. 
23.433 Communications—fair dealing. 
23.434 Recommendations to counterpar-

ties—institutional suitability. 
23.435–23.439 [Reserved] 
23.440 Requirements for swap dealers acting 

as advisors to Special Entities. 
23.441–23.449 [Reserved] 
23.450 Requirements for swap dealers and 

major swap participants acting as 
counterparties to Special Entities. 

23.451 Political contributions by certain 
swap dealers. 

APPENDIX A TO SUBPART H OF PART 23—GUID-
ANCE ON THE APPLICATION OF §§ 23.434 AND 
23.440 FOR SWAP DEALERS THAT MAKE REC-
OMMENDATIONS TO COUNTERPARTIES OR 
SPECIAL ENTITIES 

Subpart I—Swap Documentation 

23.500 Definitions. 
23.501 Swap confirmation. 
23.502 Portfolio reconciliation. 
23.503 Portfolio compression. 
23.504 Swap trading relationship docu-

mentation. 
23.505 End user exception documentation. 
23.506 Swap processing and clearing. 

Subpart J—Duties of Swap Dealers and 
Major Swap Participants 

23.600 Risk Management Program for swap 
dealers and major swap participants. 

23.601 Monitoring of position limits. 
23.602 Diligent supervision. 
23.603 Business continuity and disaster re-

covery. 
23.604 [Reserved] 
23.605 Conflicts of interest policies and pro-

cedures. 
23.606 General information: availability for 

disclosure and inspection. 
23.607 Antitrust considerations. 
23.608 Restrictions on counterparty clearing 

relationships. 
23.609 Clearing member risk management. 
23.610 Clearing member acceptance for 

clearing. 
23.611 Delegation of authority to the Direc-

tor of the Division of Clearing and Risk 
to establish an alternative compliance 
schedule to comply with clearing mem-
ber acceptance for clearing. 

Subpart K [Reserved] 

Subpart L—Segregation of Assets Held as 
Collateral in Uncleared Swap Transactions 

23.700 Definitions. 
23.701 Notification of right to segregation. 
23.702 Requirements for segregated margin. 
23.703 Investment of segregated margin. 
23.704 Requirements for non-segregated 

margin. 

AUTHORITY: 7 U.S.C. 1a, 2, 6, 6a, 6b, 6b–1, 6c, 
6p, 6r, 6s, 6t, 9, 9a, 12, 12a, 13b, 13c, 16a, 18, 19, 
21. 

Section 23.160 also issued under 7 U.S.C. 
2(i); Sec. 721(b), Pub. L. 111–203, 124 Stat. 1641 
(2010). 

SOURCE: 77 FR 2628, Jan. 19, 2012, unless 
otherwise noted. 

Subpart A [Reserved] 
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§§ 23.1–23.20 [Reserved] 

Subpart B—Registration 
§ 23.21 Registration of swap dealers 

and major swap participants. 
(a) Each person who comes within 

the definition of the term ‘‘swap deal-
er’’ in section 1a(49) of the Act, as such 
term may be further defined by the 
Commission, is subject to the registra-
tion provisions under the Act and to 
part 3 of this chapter. 

(b) Each person who comes within 
the definition of the term ‘‘major swap 
participant’’ in section 1a(33) of the 
Act, as such term may be further de-
fined by the Commission, is subject to 
the registration provisions under the 
Act and to part 3 of this chapter. 

(c) Each affiliate of an insured depos-
itory institution described in section 
716(c) of the Dodd-Frank Wall Street 
Reform and Consumer Protection Act 
(Pub. L. 111–203 section 716(c), 124 Stat. 
1376 (2010)) is required to be registered 
as a swap dealer if the affiliate is a 
swap dealer or as a major swap partici-
pant if the affiliate is a major swap 
participant. 

§ 23.22 Prohibition against statutory 
disqualification in the case of an as-
sociated person of a swap dealer or 
major swap participant. 

(a) Definition. For purposes of this 
section, the term ‘‘person’’ means an 
‘‘associated person of a swap dealer or 
major swap participant’’ as defined in 
section 1a(4) of the Act and § 1.3(aa)(6) 
of this chapter, but does not include an 
individual employed in a clerical or 
ministerial capacity. 

(b) Fitness. No swap dealer or major 
swap participant may permit a person 
who is subject to a statutory disquali-
fication under section 8a(2) or 8a(3) of 
the Act to effect or be involved in ef-
fecting swaps on behalf of the swap 
dealer or major swap participant, if the 
swap dealer or major swap participant 
knows, or in the exercise of reasonable 
care should know, of the statutory dis-
qualification; Provided, however, that 
the prohibition set forth in this para-
graph (b) shall not apply to any person 
listed as a principal or registered as an 
associated person of a futures commis-
sion merchant, retail foreign exchange 

dealer, introducing broker, commodity 
pool operator, commodity trading advi-
sor, or leverage transaction merchant, 
or any person registered as a floor 
broker or floor trader, notwithstanding 
that the person is subject to a disquali-
fication from registration under sec-
tion 8a(2) or 8a(3) of the Act. 

(c) Dual and multiple associations. (1) 
A person who is already associated as 
an associated person of a swap dealer 
or major swap participant may become 
associated as an associated person of 
another swap dealer or major swap par-
ticipant if the other swap dealer or 
major swap participant meets the re-
quirements set forth in § 3.60(b)(2)(i)(A) 
of this chapter. 

(2) Each swap dealer and major swap 
participant associated with such asso-
ciated person shall supervise that asso-
ciated person, and each swap dealer 
and major swap participant is jointly 
and severally responsible for the con-
duct of the associated person with re-
spect to the: 

(i) Solicitation or acceptance of cus-
tomer orders, 

(ii) Solicitation of funds, securities 
or property for a participation in a 
commodity pool, 

(iii) Solicitation of a client’s or pro-
spective client’s discretionary account, 

(iv) Solicitation or acceptance of le-
verage customers’ orders for leverage 
transactions, 

(v) Solicitation or acceptance of 
swaps, and 

(vi) Associated person’s supervision 
of any person or persons engaged in 
any of the foregoing solicitations or ac-
ceptances, with respect to any cus-
tomers common to it and any other 
swap dealer or major swap participant. 

[77 FR 2628, Jan. 19, 2012, as amended at 78 
FR 20792, Apr. 8, 2013; 78 FR 64175, Oct. 28, 
2013] 

§§ 23.23–23.40 [Reserved] 

Subpart E—Capital and Margin 
Requirements for Swap Deal-
ers and Major Swap Partici-
pants 

SOURCE: 81 FR 695, Jan. 6, 2016, unless oth-
erwise noted. 
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§§ 23.100–23.149 [Reserved] 

§ 23.150 Scope. 
(a) The margin requirements set 

forth in §§ 23.150 through 23.161 shall 
apply to uncleared swaps, as defined in 
§ 23.151, that are executed after the ap-
plicable compliance dates set forth in 
§ 23.161. 

(b) The requirements set forth in 
§§ 23.150 through 23.161 shall not apply 
to a swap if the counterparty: 

(1) Qualifies for an exception from 
clearing under section 2(h)(7)(A) of the 
Act and implementing regulations; 

(2) Qualifies for an exemption from 
clearing under a rule, regulation, or 
order issued by the Commission pursu-
ant to section 4(c)(1) of the Act con-
cerning cooperative entities that would 
otherwise be subject to the require-
ments of section 2(h)(1)(A) of the Act; 
or 

(3) Satisfies the criteria in section 
2(h)(7)(D) of the Act and implementing 
regulations. 

§ 23.151 Definitions applicable to mar-
gin requirements. 

For the purposes of §§ 23.150 through 
23.161: 

Bank holding company has the mean-
ing specified in section 2 of the Bank 
Holding Company Act of 1956 (12 U.S.C. 
1841). 

Broker has the meaning specified in 
section 3(a)(4) the Securities Exchange 
Act of 1934 (15 U.S.C. 78c(a)(4)). 

Business day means any day other 
than a Saturday, Sunday, or legal holi-
day. 

Company means a corporation, part-
nership, limited liability company, 
business trust, special purpose entity, 
association, or similar organization. 

Counterparty means the other party 
to a swap to which a covered swap enti-
ty is a party. 

Covered counterparty means a finan-
cial end user with material swaps expo-
sure or a swap entity that enters into 
a swap with a covered swap entity. 

Covered swap entity means a swap 
dealer or major swap participant for 
which there is no prudential regulator. 

Cross-currency swap means a swap in 
which one party exchanges with an-
other party principal and interest rate 
payments in one currency for principal 

and interest rate payments in another 
currency, and the exchange of principal 
occurs on the date the swap is entered 
into, with a reversal of the exchange of 
principal at a later date that is agreed 
upon when the swap is entered into. 

Currency of Settlement means a cur-
rency in which a party has agreed to 
discharge payment obligations related 
to an uncleared swap or a group of 
uncleared swaps subject to a master 
netting agreement at the regularly oc-
curring dates on which such payments 
are due in the ordinary course. 

Data source means an entity and/or 
method from which or by which a cov-
ered swap entity obtains prices for 
swaps or values for other inputs used in 
a margin calculation. 

Day of execution means the calendar 
day at the time the parties enter into 
an uncleared swap, provided: 

(1) If each party is in a different cal-
endar day at the time the parties enter 
into the uncleared swap, the day of 
execution is deemed the latter of the 
two dates; and 

(2) If an uncleared swap is— 
(i) Entered into after 4:00 p.m. in the 

location of a party; or 
(ii) Entered into on a day that is not 

a business day in the location of a 
party, then the uncleared swap is 
deemed to have been entered into on 
the immediately succeeding day that is 
a business day for both parties, and 
both parties shall determine the day of 
execution with reference to that busi-
ness day. 

Dealer has the meaning specified in 
section 3(a)(5) of the Securities Ex-
change Act of 1934 (15 U.S.C. 78c(a)(5)). 

Depository institution has the meaning 
specified in section 3(c) of the Federal 
Deposit Insurance Act (12 U.S.C. 
1813(c)). 

Eligible collateral means collateral de-
scribed in § 23.156. 

Eligible master netting agreement 
means a written, legally enforceable 
agreement provided that: 

(1) The agreement creates a single 
legal obligation for all individual 
transactions covered by the agreement 
upon an event of default following any 
stay permitted by paragraph (2) of this 
definition, including upon an event of 
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receivership, conservatorship, insol-
vency, liquidation, or similar pro-
ceeding, of the counterparty; 

(2) The agreement provides the cov-
ered swap entity the right to accel-
erate, terminate, and close-out on a 
net basis all transactions under the 
agreement and to liquidate or set off 
collateral promptly upon an event of 
default, including upon an event of re-
ceivership, conservatorship, insol-
vency, liquidation, or similar pro-
ceeding, of the counterparty, provided 
that, in any such case, any exercise of 
rights under the agreement will not be 
stayed or avoided under applicable law 
in the relevant jurisdictions, other 
than: 

(i) In receivership, conservatorship, 
or resolution under the Federal Deposit 
Insurance Act (12 U.S.C. 1811 et seq.), 
Title II of the Dodd-Frank Wall Street 
Reform and Consumer Protection Act 
(12 U.S.C. 5381 et seq.), the Federal 
Housing Enterprises Financial Safety 
and Soundness Act of 1992, as amended 
(12 U.S.C. 4617), or the Farm Credit Act 
of 1971, as amended (12 U.S.C. 2183 and 
2279cc), or laws of foreign jurisdictions 
that are substantially similar to the 
U.S. laws referenced in this paragraph 
(2)(i) in order to facilitate the orderly 
resolution of the defaulting 
counterparty; or 

(ii) Where the agreement is subject 
by its terms to, or incorporates, any of 
the laws referenced in paragraph (2)(i) 
of this definition; 

(3) The agreement does not contain a 
walkaway clause (that is, a provision 
that permits a non-defaulting 
counterparty to make a lower payment 
than it otherwise would make under 
the agreement, or no payment at all, to 
a defaulter or the estate of a defaulter, 
even if the defaulter or the estate of 
the defaulter is a net creditor under 
the agreement); and 

(4) A covered swap entity that relies 
on the agreement for purposes of calcu-
lating the margin required by this part 
must: 

(i) Conduct sufficient legal review to 
conclude with a well-founded basis (and 
maintain sufficient written docu-
mentation of that legal review) that: 

(A) The agreement meets the require-
ments of paragraph (2) of this defini-
tion; and 

(B) In the event of a legal challenge 
(including one resulting from default 
or from receivership, conservatorship, 
insolvency, liquidation, or similar pro-
ceeding) the relevant court and admin-
istrative authorities would find the 
agreement to be legal, valid, binding, 
and enforceable under the law of the 
relevant jurisdictions; and 

(ii) Establish and maintain written 
procedures to monitor possible changes 
in relevant law and to ensure that the 
agreement continues to satisfy the re-
quirements of this definition. 

Financial end user means— 
(1) A counterparty that is not a swap 

entity and that is: 
(i) A bank holding company or a mar-

gin affiliate thereof; a savings and loan 
holding company; a U.S. intermediate 
holding company established or des-
ignated for purposes of compliance 
with 12 CFR 252.153; or a nonbank fi-
nancial institution supervised by the 
Board of Governors of the Federal Re-
serve System under Title I of the Dodd- 
Frank Wall Street Reform and Con-
sumer Protection Act (12 U.S.C. 5323); 

(ii) A depository institution; a for-
eign bank; a Federal credit union or 
State credit union as defined in section 
2 of the Federal Credit Union Act (12 
U.S.C. 1752(1) and (6)); an institution 
that functions solely in a trust or fidu-
ciary capacity as described in section 
2(c)(2)(D) of the Bank Holding Com-
pany Act (12 U.S.C. 1841(c)(2)(D)); an in-
dustrial loan company, an industrial 
bank, or other similar institution de-
scribed in section 2(c)(2)(H) of the Bank 
Holding Company Act (12 U.S.C. 
1841(c)(2)(H)); 

(iii) An entity that is state-licensed 
or registered as: 

(A) A credit or lending entity, includ-
ing a finance company; money lender; 
installment lender; consumer lender or 
lending company; mortgage lender, 
broker, or bank; motor vehicle title 
pledge lender; payday or deferred de-
posit lender; premium finance com-
pany; commercial finance or lending 
company; or commercial mortgage 
company; except entities registered or 
licensed solely on account of financing 
the entity’s direct sales of goods or 
services to customers; 
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(B) A money services business, in-
cluding a check casher; money trans-
mitter; currency dealer or exchange; or 
money order or traveler’s check issuer; 

(iv) A regulated entity as defined in 
section 1303(20) of the Federal Housing 
Enterprises Financial Safety and 
Soundness Act of 1992 (12 U.S.C. 
4502(20)) or any entity for which the 
Federal Housing Finance Agency or its 
successor is the primary federal regu-
lator; 

(v) Any institution chartered in ac-
cordance with the Farm Credit Act of 
1971, as amended, 12 U.S.C. 2001 et seq. 
that is regulated by the Farm Credit 
Administration; 

(vi) A securities holding company; a 
broker or dealer; an investment adviser 
as defined in section 202(a) of the In-
vestment Advisers Act of 1940 (15 
U.S.C. 80b–2(a)); an investment com-
pany registered with the Securities and 
Exchange Commission under the In-
vestment Company Act of 1940 (15 
U.S.C. 80a–1 et seq.), a company that 
has elected to be regulated as a busi-
ness development company pursuant to 
section 54(a) of the Investment Com-
pany Act of 1940 (15 U.S.C. 80a–53(a)), or 
a person that is registered with the 
U.S. Securities and Exchange Commis-
sion as a security-based swap dealer or 
a major security-based swap partici-
pant pursuant to the Securities Ex-
change Act of 1934 (15 U.S.C. 78a et 
seq.). 

(vii) A private fund as defined in sec-
tion 202(a) of the Investment Advisers 
Act of 1940 (15 U.S.C. 80–b–2(a)); an enti-
ty that would be an investment com-
pany under section 3 of the Investment 
Company Act of 1940 (15 U.S.C. 80a–3) 
but for section 3(c)(5)(C); or an entity 
that is deemed not to be an investment 
company under section 3 of the Invest-
ment Company Act of 1940 pursuant to 
Investment Company Act Rule 3a–7 
(§ 270.3a–7 of this title) of the Securities 
and Exchange Commission; 

(viii) A commodity pool, a com-
modity pool operator, a commodity 
trading advisor, a floor broker, a floor 
trader, an introducing broker or a fu-
tures commission merchant; 

(ix) An employee benefit plan as de-
fined in paragraphs (3) and (32) of sec-
tion 3 of the Employee Retirement In-

come and Security Act of 1974 (29 
U.S.C. 1002); 

(x) An entity that is organized as an 
insurance company, primarily engaged 
in writing insurance or reinsuring risks 
underwritten by insurance companies, 
or is subject to supervision as such by 
a State insurance regulator or foreign 
insurance regulator; 

(xi) An entity, person, or arrange-
ment that is, or holds itself out as 
being, an entity, person, or arrange-
ment that raises money from investors, 
accepts money from clients, or uses its 
own money primarily for investing or 
trading or facilitating the investing or 
trading in loans, securities, swaps, 
funds, or other assets; or 

(xii) An entity that would be a finan-
cial end user described in paragraph (1) 
of this definition or a swap entity if it 
were organized under the laws of the 
United States or any State thereof. 

(2) The term ‘‘financial end user’’ 
does not include any counterparty that 
is: 

(i) A sovereign entity; 
(ii) A multilateral development bank; 
(iii) The Bank for International Set-

tlements; 
(iv) An entity that is exempt from 

the definition of financial entity pursu-
ant to section 2(h)(7)(C)(iii) of the Act 
and implementing regulations; 

(v) An affiliate that qualifies for the 
exemption from clearing pursuant to 
section 2(h)(7)(D) of the Act; or 

(vi) An eligible treasury affiliate that 
the Commission exempts from the re-
quirements of §§ 23.150 through 23.161 by 
rule. 

Foreign bank means an organization 
that is organized under the laws of a 
foreign country and that engages di-
rectly in the business of banking out-
side the United States. 

Foreign exchange forward has the 
meaning specified in section 1a(24) of 
the Act. 

Foreign exchange swap has the mean-
ing specified in section 1a(25) of the 
Act. 

Initial margin means the collateral, as 
calculated in accordance with § 23.154 
that is collected or posted in connec-
tion with one or more uncleared swaps. 

Initial margin model means an inter-
nal risk management model that: 
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(1) Has been developed and designed 
to identify an appropriate, risk-based 
amount of initial margin that the cov-
ered swap entity must collect with re-
spect to one or more non-cleared swaps 
to which the covered swap entity is a 
party; and 

(2) Has been approved by the Com-
mission or a registered futures associa-
tion pursuant to § 23.154(b). 

Initial margin threshold amount means 
an aggregate credit exposure of $50 mil-
lion resulting from all uncleared swaps 
between a covered swap entity and its 
margin affiliates on the one hand, and 
a covered counterparty and its margin 
affiliates on the other. For purposes of 
this calculation, an entity shall not 
count a swap that is exempt pursuant 
to § 23.150(b). 

Major currencies means— 
(1) United States Dollar (USD); 
(2) Canadian Dollar (CAD); 
(3) Euro (EUR); 
(4) United Kingdom Pound (GBP); 
(5) Japanese Yen (JPY); 
(6) Swiss Franc (CHF); 
(7) New Zealand Dollar (NZD); 
(8) Australian Dollar (AUD); 
(9) Swedish Kronor (SEK); 
(10) Danish Kroner (DKK); 
(11) Norwegian Krone (NOK); and 
(12) Any other currency designated 

by the Commission. 
Margin affiliate. A company is a mar-

gin affiliate of another company if: 
(1) Either company consolidates the 

other on a financial statement pre-
pared in accordance with U.S. Gen-
erally Accepted Accounting Principles, 
the International Financial Reporting 
Standards, or other similar standards, 

(2) Both companies are consolidated 
with a third company on a financial 
statement prepared in accordance with 
such principles or standards, or 

(3) For a company that is not subject 
to such principles or standards, if con-
solidation as described in paragraph (1) 
or (2) of this definition would have oc-
curred if such principles or standards 
had applied. 

Market intermediary means— 
(1) A securities holding company; 
(2) A broker or dealer; 
(3) A futures commission merchant; 
(4) A swap dealer; or 
(5) A security-based swap dealer. 

Material swaps exposure for an entity 
means that the entity and its margin 
affiliates have an average daily aggre-
gate notional amount of uncleared 
swaps, uncleared security-based swaps, 
foreign exchange forwards, and foreign 
exchange swaps with all counterparties 
for June, July and August of the pre-
vious calendar year that exceeds $8 bil-
lion, where such amount is calculated 
only for business days. An entity shall 
count the average daily aggregate no-
tional amount of an uncleared swap, an 
uncleared security-based swap, a for-
eign exchange forward, or a foreign ex-
change swap between the entity and a 
margin affiliate only one time. For 
purposes of this calculation, an entity 
shall not count a swap that is exempt 
pursuant to § 23.150(b) or a security- 
based swap that qualifies for an exemp-
tion under section 3C(g)(10) of the Se-
curities Exchange Act of 1934 (15 U.S.C. 
78c–3(g)(4)) and implementing regula-
tions or that satisfies the criteria in 
section 3C(g)(1) of the Securities Ex-
change Act of 1934 (15 U.S.C. 78–c3(g)(4)) 
and implementing regulations. 

Minimum transfer amount means a 
combined initial and variation margin 
amount under which no actual transfer 
of funds is required. The minimum 
transfer amount shall be $500,000. 

Multilateral development bank means: 
(1) The International Bank for Re-

construction and Development; 
(2) The Multilateral Investment 

Guarantee Agency; 
(3) The International Finance Cor-

poration; 
(4) The Inter-American Development 

Bank; 
(5) The Asian Development Bank; 
(6) The African Development Bank; 
(7) The European Bank for Recon-

struction and Development; 
(8) The European Investment Bank; 
(9) The European Investment Fund; 
(10) The Nordic Investment Bank; 
(11) The Caribbean Development 

Bank; 
(12) The Islamic Development Bank; 
(13) The Council of Europe Develop-

ment Bank; and 
(14) Any other entity that provides fi-

nancing for national or regional devel-
opment in which the U.S. government 
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is a shareholder or contributing mem-
ber or which the Commission deter-
mines poses comparable credit risk. 

Non-financial end user means a 
counterparty that is not a swap dealer, 
a major swap participant, or a finan-
cial end user. 

Prudential regulator has the meaning 
specified in section 1a(39) of the Act. 

Savings and loan holding company has 
the meaning specified in section 10(n) 
of the Home Owners’ Loan Act (12 
U.S.C. 1467a(n)). 

Securities holding company has the 
meaning specified in section 618 of the 
Dodd-Frank Wall Street Reform and 
Consumer Protection Act (12 U.S.C. 
1850a). 

Security-based swap has the meaning 
specified in section 3(a)(68) of the Secu-
rities Exchange Act of 1934 (15 U.S.C. 
78c(a)(68)). 

Sovereign entity means a central gov-
ernment (including the U.S. govern-
ment) or an agency, department, min-
istry, or central bank of a central gov-
ernment. 

State means any State, common-
wealth, territory, or possession of the 
United States, the District of Colum-
bia, the Commonwealth of Puerto Rico, 
the Commonwealth of the Northern 
Mariana Islands, American Samoa, 
Guam, or the United States Virgin Is-
lands. 

Swap entity means a person that is 
registered with the Commission as a 
swap dealer or major swap participant 
pursuant to the Act. 

Uncleared security-based swap means a 
security-based swap that is not, di-
rectly or indirectly, submitted to and 
cleared by a clearing agency registered 
with the Securities and Exchange Com-
mission pursuant to section 17A of the 
Securities Exchange Act of 1934 (15 
U.S.C. 78a–1) or by a clearing agency 
that the U.S. Securities and Exchange 
Commission has exempted from reg-
istration by rule or order pursuant to 
section 17A of the Securities Exchange 
Act of 1934 (15 U.S.C. 78a–1). 

Uncleared swap means a swap that is 
not cleared by a registered derivatives 
clearing organization, or by a clearing 
organization that the Commission has 
exempted from registration by rule or 
order pursuant to section 5b(h) of the 
Act. 

U.S. Government-sponsored enterprise 
means an entity established or char-
tered by the U.S. government to serve 
public purposes specified by federal 
statute but whose debt obligations are 
not explicitly guaranteed by the full 
faith and credit of the U.S. govern-
ment. 

Variation margin means collateral 
provided by a party to its counterparty 
to meet the performance of its obliga-
tion under one or more uncleared 
swaps between the parties as a result of 
a change in value of such obligations 
since the trade was executed or the last 
time such collateral was provided. 

Variation margin amount means the 
cumulative mark-to-market change in 
value to a covered swap entity of an 
uncleared swap, as measured from the 
date it is entered into (or in the case of 
an uncleared swap that has a positive 
or negative value to a covered swap en-
tity on the date it is entered into, such 
positive or negative value plus any cu-
mulative mark-to-market change in 
value to the covered swap entity of an 
uncleared swap after such date), less 
the value of all variation margin pre-
viously collected, plus the value of all 
variation margin previously posted 
with respect to such uncleared swap. 

§ 23.152 Collection and posting of ini-
tial margin. 

(a) Collection—(1) Initial obligation. On 
or before the business day after execu-
tion of an uncleared swap between a 
covered swap entity and a covered 
counterparty, the covered swap entity 
shall collect initial margin from the 
covered counterparty in an amount 
equal to or greater than an amount 
calculated pursuant to § 23.154, in a 
form that complies with § 23.156, and 
pursuant to custodial arrangements 
that comply with § 23.157. 

(2) Continuing obligation. The covered 
swap entity shall continue to hold ini-
tial margin from the covered 
counterparty in an amount equal to or 
greater than an amount calculated 
each business day pursuant to § 23.154, 
in a form that complies with § 23.156, 
and pursuant to custodial arrange-
ments that comply with § 23.157, until 
such uncleared swap is terminated or 
expires. 
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(b) Posting—(1) Initial obligation. On or 
before the business day after execution 
of an uncleared swap between a covered 
swap entity and a financial end user 
with material swaps exposure, the cov-
ered swap entity shall post initial mar-
gin with the counterparty in an 
amount equal to or greater than an 
amount calculated pursuant to § 23.154, 
in a form that complies with § 23.156, 
and pursuant to custodial arrange-
ments that comply with § 23.157. 

(2) Continuing obligation. The covered 
swap entity shall continue to post ini-
tial margin with the counterparty in 
an amount equal to or greater than an 
amount calculated each business day 
pursuant to § 23.154, in a form that com-
plies with § 23.156, and pursuant to cus-
todial arrangements that comply with 
§ 23.157, until such uncleared swap is 
terminated or expires. 

(3) Minimum transfer amount. A cov-
ered swap entity is not required to col-
lect or to post initial margin pursuant 
to §§ 23.150 through 23.161 with respect 
to a particular counterparty unless and 
until the combined amount of initial 
margin and variation margin that is 
required pursuant to §§ 23.150 through 
23.161 to be collected or posted and that 
has not been collected or posted with 
respect to the counterparty is greater 
than $500,000. 

(c) Netting. (1) To the extent that one 
or more uncleared swaps are executed 
pursuant to an eligible master netting 
agreement between a covered swap en-
tity and covered counterparty, a cov-
ered swap entity may calculate and 
comply with the applicable initial mar-
gin requirements of §§ 23.150 through 
23.161 on an aggregate net basis with 
respect to all uncleared swaps governed 
by such agreement, subject to para-
graph (c)(2) of this section. 

(2)(i) Except as permitted in para-
graph (c)(2)(ii) of this section, if an eli-
gible master netting agreement covers 
uncleared swaps entered into on or 
after the applicable compliance date 
set forth in § 23.161, all the uncleared 
swaps covered by that agreement are 
subject to the requirements of §§ 23.150 
through 23.161 and included in the ag-
gregate netting portfolio for the pur-
poses of calculating and complying 
with the margin requirements of 
§§ 23.150 through 23.161. 

(ii) An eligible master netting agree-
ment may identify one or more sepa-
rate netting portfolios that independ-
ently meet the requirements in para-
graph (1) of the definition of ‘‘eligible 
master netting agreement’’ in § 23.151 
and to which collection and posting of 
margin applies on an aggregate net 
basis separate from and exclusive of 
any other uncleared swaps covered by 
the eligible master netting agreement. 
Any such netting portfolio that con-
tains any uncleared swap entered into 
on or after the applicable compliance 
date set forth in § 23.161 is subject to 
the requirements of §§ 23.150 through 
23.161. Any such netting portfolio that 
contains only uncleared swaps entered 
into before the applicable compliance 
date is not subject to the requirements 
of §§ 23.150 through 23.161. 

(d) Satisfaction of collection and post-
ing requirements. A covered swap entity 
shall not be deemed to have violated 
its obligation to collect or to post ini-
tial margin from a covered 
counterparty if: 

(1) The covered counterparty has re-
fused or otherwise failed to provide, or 
to accept, the required initial margin 
to, or from, the covered swap entity; 
and 

(2) The covered swap entity has: 
(i) Made the necessary efforts to col-

lect or to post the required initial mar-
gin, including the timely initiation and 
continued pursuit of formal dispute 
resolution mechanisms, including pur-
suant to § 23.504(b)(4), if applicable, or 
has otherwise demonstrated upon re-
quest to the satisfaction of the Com-
mission that it has made appropriate 
efforts to collect or to post the re-
quired initial margin; or 

(ii) Commenced termination of the 
uncleared swap with the covered 
counterparty promptly following the 
applicable cure period and notification 
requirements. 

§ 23.153 Collection and posting of vari-
ation margin. 

(a) Initial obligation. On or before the 
business day after the day of execution 
of an uncleared swap between a covered 
swap entity and a counterparty that is 
a swap entity or a financial end user, 
the covered swap entity shall collect 
the variation margin amount from the 
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counterparty when the amount is posi-
tive, or post the variation margin 
amount with the counterparty when 
the amount is negative as calculated 
pursuant to § 23.155 and in a form that 
complies with § 23.156. 

(b) Continuing obligation. The covered 
swap entity shall continue to collect 
the variation margin amount from, or 
to post the variation margin amount 
with, the counterparty as calculated 
each business day pursuant to § 23.155 
and in a form that complies with 
§ 23.156 each business day until such 
uncleared swap is terminated or ex-
pires. 

(c) Minimum transfer amount. A cov-
ered swap entity is not required to col-
lect or to post variation margin pursu-
ant to §§ 23.150 through 23.161 with re-
spect to a particular counterparty un-
less and until the combined amount of 
initial margin and variation margin 
that is required pursuant to §§ 23.150 
through 23.161 to be collected or posted 
and that has not been collected or post-
ed with respect to the counterparty is 
greater than $500,000. 

(d) Netting. (1) To the extent that 
more than one uncleared swap is exe-
cuted pursuant to an eligible master 
netting agreement between a covered 
swap entity and a counterparty, a cov-
ered swap entity may calculate and 
comply with the applicable variation 
margin requirements of this section on 
an aggregate basis with respect to all 
uncleared swaps governed by such 
agreement subject to paragraph (d)(2) 
of this section. 

(2)(i) Except as permitted in para-
graph (d)(2)(ii) of this section, if an eli-
gible master netting agreement covers 
uncleared swaps entered into on or 
after the applicable compliance date 
set forth in § 23.161, all the uncleared 
swaps covered by that agreement are 
subject to the requirements of §§ 23.150 
through 23.161 and included in the ag-
gregate netting portfolio for the pur-
poses of calculating and complying 
with the margin requirements of 
§§ 23.150 through 23.161. 

(ii) An eligible master netting agree-
ment may identify one or more sepa-
rate netting portfolios that independ-
ently meet the requirements in para-
graph (1) of the definition of ‘‘eligible 
master netting agreement’’ in § 23.151 

and to which collection and posting of 
margin applies on an aggregate net 
basis separate from and exclusive of 
any other uncleared swaps covered by 
the eligible master netting agreement. 
Any such netting portfolio that con-
tains any uncleared swap entered into 
on or after the applicable compliance 
date set forth in § 23.161 is subject to 
the requirements of §§ 23.150 through 
23.161. Any such netting portfolio that 
contains only uncleared swaps entered 
into before the applicable compliance 
date is not subject to the requirements 
of §§ 23.150 through 23.161. 

(e) Satisfaction of collection and pay-
ment requirements. A covered swap enti-
ty shall not be deemed to have violated 
its obligation to collect or to pay vari-
ation margin from a counterparty if: 

(1) The counterparty has refused or 
otherwise failed to provide or to accept 
the required variation margin to or 
from the covered swap entity; and 

(2) The covered swap entity has: 
(i) Made the necessary efforts to col-

lect or to post the required variation 
margin, including the timely initiation 
and continued pursuit of formal dis-
pute resolution mechanisms, including 
pursuant to § 23.504(b)(4), if applicable, 
or has otherwise demonstrated upon re-
quest to the satisfaction of the Com-
mission that it has made appropriate 
efforts to collect or to post the re-
quired variation margin; or 

(ii) Commenced termination of the 
uncleared swap with the counterparty 
promptly following the applicable cure 
period and notification requirements. 

§ 23.154 Calculation of initial margin. 

(a) Means of calculation. (1) Each busi-
ness day each covered swap entity shall 
calculate an initial margin amount to 
be collected from each covered 
counterparty using: 

(i) A risk-based model that meets the 
requirements of paragraph (b) of this 
section; or 

(ii) The table-based method set forth 
in paragraph (c) of this section. 

(2) Each business day each covered 
swap entity shall calculate an initial 
margin amount to be posted with each 
financial end user with material swaps 
exposure using: 
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(i) A risk-based model that meets the 
requirements of paragraph (b) of this 
section; or 

(ii) The table-based method set forth 
in paragraph (c) of this section. 

(3) Each covered swap entity may re-
duce the amounts calculated pursuant 
to paragraphs (a)(1) and (2) of this sec-
tion by the initial margin threshold 
amount provided that the reduction 
does not include any portion of the ini-
tial margin threshold amount already 
applied by the covered swap entity or 
its margin affiliates in connection with 
other uncleared swaps with the 
counterparty or its margin affiliates. 

(4) The amounts calculated pursuant 
to paragraph (a)(3) of this section shall 
not be less than zero. 

(b) Risk-based models—(1) Commission 
or registered futures association approval. 
(i) A covered swap entity shall obtain 
the written approval of the Commis-
sion or a registered futures association 
to use a model to calculate the initial 
margin required in §§ 23.150 through 
23.161. 

(ii) A covered swap entity shall dem-
onstrate that the model satisfies all of 
the requirements of this section on an 
ongoing basis. 

(iii) A covered swap entity shall no-
tify the Commission and the registered 
futures association in writing 60 days 
prior to: 

(A) Extending the use of an initial 
margin model that has been approved 
to an additional product type; 

(B) Making any change to any initial 
margin model that has been approved 
that would result in a material change 
in the covered swap entity’s assess-
ment of initial margin requirements; 
or 

(C) Making any material change to 
modeling assumptions used by the ini-
tial margin model. 

(iv) The Commission or the reg-
istered futures association may rescind 
approval of the use of any initial mar-
gin model, in whole or in part, or may 
impose additional conditions or re-
quirements if the Commission or the 
registered futures association deter-
mines, in its discretion, that the model 
no longer complies with this section. 

(2) Elements of the model. (i) The ini-
tial margin model shall calculate an 
amount of initial margin that is equal 

to the potential future exposure of the 
uncleared swap or netting portfolio of 
uncleared swaps covered by an eligible 
master netting agreement. Potential 
future exposure is an estimate of the 
one-tailed 99 percent confidence inter-
val for an increase in the value of the 
uncleared swap or netting portfolio of 
uncleared swaps due to an instanta-
neous price shock that is equivalent to 
a movement in all material underlying 
risk factors, including prices, rates, 
and spreads, over a holding period 
equal to the shorter of ten business 
days or the maturity of the swap or 
netting portfolio. 

(ii) All data used to calibrate the ini-
tial margin model shall be based on an 
equally weighted historical observa-
tion period of at least one year and not 
more than five years and must incor-
porate a period of significant financial 
stress for each broad asset class that is 
appropriate to the uncleared swaps to 
which the initial margin model is ap-
plied. 

(iii) The initial margin model shall 
use risk factors sufficient to measure 
all material price risks inherent in the 
transactions for which initial margin is 
being calculated. The risk categories 
shall include, but should not be limited 
to, foreign exchange or interest rate 
risk, credit risk, equity risk, and com-
modity risk, as appropriate. For mate-
rial exposures in significant currencies 
and markets, modeling techniques 
shall capture spread and basis risk and 
shall incorporate a sufficient number 
of segments of the yield curve to cap-
ture differences in volatility and im-
perfect correlation of rates along the 
yield curve. 

(iv) In the case of an uncleared cross- 
currency swap, the initial margin 
model need not recognize any risks or 
risk factors associated with the fixed, 
physically-settled foreign exchange 
transactions associated with the ex-
change of principal embedded in the 
uncleared cross-currency swap. The ini-
tial margin model must recognize all 
material risks and risk factors associ-
ated with all other payments and cash 
flows that occur during the life of the 
uncleared cross-currency swap. 

(v) The initial margin model may 
calculate initial margin for an 
uncleared swap or netting portfolio of 
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uncleared swaps covered by an eligible 
master netting agreement. It may re-
flect offsetting exposures, diversifica-
tion, and other hedging benefits for 
uncleared swaps that are governed by 
the same eligible master netting agree-
ment by incorporating empirical cor-
relations within the following broad 
risk categories, provided the covered 
swap entity validates and dem-
onstrates the reasonableness of its 
process for modeling and measuring 
hedging benefits: Commodity, credit, 
equity, and foreign exchange or inter-
est rate. Empirical correlations under 
an eligible master netting agreement 
may be recognized by the model within 
each broad risk category, but not 
across broad risk categories. 

(vi) If the initial margin model does 
not explicitly reflect offsetting expo-
sures, diversification, and hedging ben-
efits between subsets of uncleared 
swaps within a broad risk category, the 
covered swap entity shall calculate an 
amount of initial margin separately for 
each subset of uncleared swaps for 
which such relationships are explicitly 
recognized by the model. The sum of 
the initial margin amounts calculated 
for each subset of uncleared swaps 
within a broad risk category will be 
used to determine the aggregate initial 
margin due from the counterparty for 
the portfolio of uncleared swaps within 
the broad risk category. 

(vii) The sum of the initial margin 
calculated for each broad risk category 
shall be used to determine the aggre-
gate initial margin due from the 
counterparty. 

(viii) The initial margin model shall 
not permit the calculation of any ini-
tial margin to be offset by, or other-
wise take into account, any initial 
margin that may be owed or otherwise 
payable by the covered swap entity to 
the counterparty. 

(ix) The initial margin model shall 
include all material risks arising from 
the nonlinear price characteristics of 
option positions or positions with em-
bedded optionality and the sensitivity 
of the market value of the positions to 
changes in the volatility of the under-
lying rates, prices, or other material 
risk factors. 

(x) The covered swap entity shall not 
omit any risk factor from the calcula-

tion of its initial margin that the cov-
ered swap entity uses in its model un-
less it has first demonstrated to the 
satisfaction of the Commission or the 
registered futures association that 
such omission is appropriate. 

(xi) The covered swap entity shall 
not incorporate any proxy or approxi-
mation used to capture the risks of the 
covered swap entity’s uncleared swaps 
unless it has first demonstrated to the 
satisfaction of the Commission or the 
registered futures association that 
such proxy or approximation is appro-
priate. 

(xii) The covered swap entity shall 
have a rigorous and well-defined proc-
ess for re-estimating, re-evaluating, 
and updating its internal margin mod-
els to ensure continued applicability 
and relevance. 

(xiii) The covered swap entity shall 
review and, as necessary, revise the 
data used to calibrate the initial mar-
gin model at least annually, and more 
frequently as market conditions war-
rant, to ensure that the data incor-
porate a period of significant financial 
stress appropriate to the uncleared 
swaps to which the initial margin 
model is applied. 

(xiv) The level of sophistication of 
the initial margin model shall be com-
mensurate with the complexity of the 
swaps to which it is applied. In calcu-
lating an initial margin amount, the 
initial margin model may make use of 
any of the generally accepted ap-
proaches for modeling the risk of a sin-
gle instrument or portfolio of instru-
ments. 

(xv) The Commission or the reg-
istered futures association may in its 
discretion require a covered swap enti-
ty using an initial margin model to 
collect a greater amount of initial 
margin than that determined by the 
covered swap entity’s initial margin 
model if the Commission or the reg-
istered futures association determines 
that the additional collateral is appro-
priate due to the nature, structure, or 
characteristics of the covered swap en-
tity’s transaction(s) or is commensu-
rate with the risks associated with the 
transaction(s). 

(3) [Reserved] 
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(4) Periodic review. A covered swap en-
tity shall periodically, but no less fre-
quently than annually, review its ini-
tial margin model in light of develop-
ments in financial markets and mod-
eling technologies, and enhance the 
initial margin model as appropriate to 
ensure that it continues to meet the 
requirements for approval in this sec-
tion. 

(5) Control, oversight, and validation 
mechanisms. (i) The covered swap entity 
shall maintain a risk management unit 
in accordance with § 23.600(c)(4)(i) that 
is independent from the business trad-
ing unit (as defined in § 23.600). 

(ii) The covered swap entity’s risk 
control unit shall validate its initial 
margin model prior to implementation 
and on an ongoing basis. The covered 
swap entity’s validation process shall 
be independent of the development, im-
plementation, and operation of the ini-
tial margin model, or the validation 
process shall be subject to an inde-
pendent review of its adequacy and ef-
fectiveness. The validation process 
shall include: 

(A) An evaluation of the conceptual 
soundness of (including developmental 
evidence supporting) the initial margin 
model; 

(B) An ongoing monitoring process 
that includes verification of processes 
and benchmarking by comparing the 
covered swap entity’s initial margin 
model outputs (estimation of initial 
margin) with relevant alternative in-
ternal and external data sources or es-
timation techniques. The benchmark(s) 
must address the model’s limitations. 
When applicable the covered swap enti-
ty should consider benchmarks that 
allow for non-normal distributions 
such as historical and Monte Carlo 
simulations. When applicable valida-
tion shall include benchmarking 
against observable margin standards to 
ensure that the initial margin required 
is not less than what a derivatives 
clearing organization would require for 
similar cleared transactions; and 

(C) An outcomes analysis process 
that includes back testing the model. 
This analysis shall recognize and com-
pensate for the challenges inherent in 
back testing over periods that do not 
contain significant financial stress. 

(iii) If the validation process reveals 
any material problems with the model, 
the covered swap entity must promptly 
notify the Commission and the reg-
istered futures association of the prob-
lems, describe to the Commission and 
the registered futures association any 
remedial actions being taken, and ad-
just the model to ensure an appro-
priately conservative amount of re-
quired initial margin is being cal-
culated. 

(iv) In accordance with § 23.600(e)(2), 
the covered swap entity shall have an 
internal audit function independent of 
the business trading unit and the risk 
management unit that at least annu-
ally assesses the effectiveness of the 
controls supporting the initial margin 
model measurement systems, including 
the activities of the business trading 
units and risk control unit, compliance 
with policies and procedures, and cal-
culation of the covered swap entity’s 
initial margin requirements under this 
part. At least annually, the internal 
audit function shall report its findings 
to the covered swap entity’s governing 
body, senior management, and chief 
compliance officer. 

(6) Documentation. The covered swap 
entity shall adequately document all 
material aspects of its model, includ-
ing management and valuation of 
uncleared swaps to which it applies, 
the control, oversight, and validation 
of the initial margin model, any review 
processes and the results of such proc-
esses. 

(7) Escalation procedures. The covered 
swap entity must adequately docu-
ment— 

(i) Internal authorization procedures, 
including escalation procedures, that 
require review and approval of any 
change to the initial margin calcula-
tion under the initial margin model; 

(ii) Demonstrable analysis that any 
basis for any such change is consistent 
with the requirements of this section; 
and 

(iii) Independent review of such de-
monstrable analysis and approval. 

(c) Table-based method. If a model 
meeting the standards set forth in 
paragraph (b) of this section is not 
used, initial margin shall be calculated 
in accordance with this paragraph. 
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(1) Standardized initial margin sched-
ule. 

Asset class 

Gross initial 
margin 

(% of notional 
exposure) 

Credit: 0–2 year duration ............................... 2 
Credit: 2–5 year duration ............................... 5 
Credit: 5+ year duration ................................ 10 
Commodity ..................................................... 15 
Equity ............................................................. 15 
Foreign Exchange/Currency .......................... 6 
Cross Currency Swaps: 0–2 year duration ... 1 
Cross Currency Swaps: 2–5 year duration ... 2 
Cross Currency Swaps: 5+ year duration ..... 4 
Interest Rate: 0–2 year duration ................... 1 
Interest Rate: 2–5 year duration ................... 2 
Interest Rate: 5+ year duration ..................... 4 
Other .............................................................. 15 

(2) Net to gross ratio adjustment. (i) For 
multiple uncleared swaps subject to an 
eligible master netting agreement, the 
initial margin amount under the stand-
ardized table shall be computed accord-
ing to this paragraph. 

(ii) Initial Margin = 0.4 × Gross Ini-
tial Margin + 0.6 × Net-to-Gross Ratio × 
Gross Initial Margin, where: 

(A) Gross Initial Margin = the sum of 
the product of each uncleared swap’s 
effective notional amount and the 
gross initial margin requirement for 
all uncleared swaps subject to the eli-
gible master netting agreement; 

(B) Net-to-Gross Ratio = the ratio of 
the net current replacement cost to the 
gross current replacement cost; 

(C) Gross Current Replacement cost = 
the sum of the replacement cost for 
each uncleared swap subject to the eli-
gible master netting agreement for 
which the cost is positive; and 

(D) Net Current Replacement Cost = 
the total replacement cost for all 
uncleared swaps subject to the eligible 
master netting agreement. 

(E) In cases where the gross replace-
ment cost is zero, the Net-to-Gross 
Ratio shall be set to 1.0. 

§ 23.155 Calculation of variation mar-
gin. 

(a) Means of calculation. (1) Each busi-
ness day each covered swap entity shall 
calculate variation margin for itself 
and for each counterparty that is a 
swap entity or a financial end user 
using methods, procedures, rules, and 
inputs that to the maximum extent 
practicable rely on recently-executed 
transactions, valuations provided by 

independent third parties, or other ob-
jective criteria. 

(2) Each covered swap entity shall 
have in place alternative methods for 
determining the value of an uncleared 
swap in the event of the unavailability 
or other failure of any input required 
to value a swap. 

(b) Control mechanisms. (1) Each cov-
ered swap entity shall create and main-
tain documentation setting forth the 
variation methodology with sufficient 
specificity to allow the counterparty, 
the Commission, the registered futures 
association, and any applicable pruden-
tial regulator to calculate a reasonable 
approximation of the margin require-
ment independently. 

(2) Each covered swap entity shall 
evaluate the reliability of its data 
sources at least annually, and make 
adjustments, as appropriate. 

(3) The Commission or the registered 
futures association at any time may 
require a covered swap entity to pro-
vide further data or analysis con-
cerning the methodology or a data 
source, including: 

(i) An explanation of the manner in 
which the methodology meets the re-
quirements of this section; 

(ii) A description of the mechanics of 
the methodology; 

(iii) The conceptual basis of the 
methodology; 

(iv) The empirical support for the 
methodology; and 

(v) The empirical support for the as-
sessment of the data sources. 

§ 23.156 Forms of margin. 
(a) Initial margin—(1) Eligible collat-

eral. A covered swap entity shall col-
lect and post as initial margin for 
trades with a covered counterparty 
only the following types of collateral: 

(i) Immediately available cash funds 
denominated in: 

(A) U.S. dollars; 
(B) A major currency; 
(C) A currency of settlement for the 

uncleared swap; 
(ii) A security that is issued by, or 

unconditionally guaranteed as to the 
timely payment of principal and inter-
est by, the U.S. Department of Treas-
ury; 

(iii) A security that is issued by, or 
unconditionally guaranteed as to the 
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timely payment of principal and inter-
est by, a U.S. government agency 
(other than the U.S. Department of 
Treasury) whose obligations are fully 
guaranteed by the full faith and credit 
of the U.S. government; 

(iv) A security that is issued by, or 
fully guaranteed as to the payment of 
principal and interest by, the European 
Central Bank or a sovereign entity 
that is assigned no higher than a 20 
percent risk weight under the capital 
rules applicable to swap dealers subject 
to regulation by a prudential regu-
lator; 

(v) A publicly traded debt security 
issued by, or an asset-backed security 
fully guaranteed as to the timely pay-
ment of principal and interest by, a 
U.S. Government-sponsored enterprise 
that is operating with capital support 
or another form of direct financial as-
sistance received from the U.S. govern-
ment that enables the repayments of 
the U.S. Government-sponsored enter-
prise’s eligible securities; 

(vi) A security that is issued by, or 
fully guaranteed as to the payment of 
principal and interest by, the Bank for 
International Settlements, the Inter-
national Monetary Fund, or a multilat-
eral development bank; 

(vii) Other publicly-traded debt that 
has been deemed acceptable as initial 
margin by a prudential regulator; 

(viii) A publicly traded common eq-
uity security that is included in: 

(A) The Standard & Poor’s Composite 
1500 Index or any other similar index of 
liquid and readily marketable equity 
securities as determined by the Com-
mission; or 

(B) An index that a covered swap en-
tity’s supervisor in a foreign jurisdic-
tion recognizes for purposes of includ-
ing publicly traded common equity as 
initial margin under applicable regu-
latory policy, if held in that foreign ju-
risdiction; 

(ix) Securities in the form of redeem-
able securities in a pooled investment 
fund representing the security-holder’s 
proportional interest in the fund’s net 
assets and that are issued and re-
deemed only on the basis of the market 
value of the fund’s net assets prepared 
each business day after the security- 
holder makes its investment commit-
ment or redemption request to the 

fund, if the fund’s investments are lim-
ited to the following: 

(A) Securities that are issued by, or 
unconditionally guaranteed as to the 
timely payment of principal and inter-
est by, the U.S. Department of the 
Treasury, and immediately-available 
cash funds denominated in U.S. dollars; 
or 

(B) Securities denominated in a com-
mon currency and issued by, or fully 
guaranteed as to the payment of prin-
cipal and interest by, the European 
Central Bank or a sovereign entity 
that is assigned no higher than a 20 
percent risk weight under the capital 
rules applicable to swap dealers subject 
to regulation by a prudential regu-
lator, and immediately-available cash 
funds denominated in the same cur-
rency; and 

(C) Assets of the fund may not be 
transferred through securities lending, 
securities borrowing, repurchase agree-
ments, reverse repurchase agreements, 
or other means that involve the fund 
having rights to acquire the same or 
similar assets from the transferee, or 

(x) Gold. 
(2) Prohibition of certain assets. A cov-

ered swap entity may not collect or 
post as initial margin any asset that is 
a security issued by: 

(i) The covered swap entity or a mar-
gin affiliate of the covered swap entity 
(in the case of posting) or the 
counterparty or any margin affiliate of 
the counterparty (in the case of collec-
tion); 

(ii) A bank holding company, a sav-
ings and loan holding company, a U.S. 
intermediate holding company estab-
lished or designated for purposes of 
compliance with 12 CFR 252.153, a for-
eign bank, a depository institution, a 
market intermediary, a company that 
would be any of the foregoing if it were 
organized under the laws of the United 
States or any State, or a margin affil-
iate of any of the foregoing institu-
tions, or 

(iii) A nonbank financial institution 
supervised by the Board of Governors 
of the Federal Reserve System under 
Title I of the Dodd-Frank Wall Street 
Reform and Consumer Protection Act 
(12 U.S.C. 5323). 

(3) Haircuts. (i) The value of any eligi-
ble collateral collected or posted to 
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satisfy initial margin requirements 
shall be subject to the sum of the fol-
lowing discounts, as applicable: 

(A) An 8 percent discount for initial 
margin collateral denominated in a 
currency that is not the currency of 
settlement for the uncleared swap, ex-

cept for eligible types of collateral de-
nominated in a single termination cur-
rency designated as payable to the non- 
posting counterparty as part of the eli-
gible master netting agreement; and 

(B) The discounts set forth in the fol-
lowing table: 

STANDARDIZED HAIRCUT SCHEDULE 

Cash in same currency as swap obligation ...................................................................... 0.0 
Eligible government and related debt (e.g., central bank, multilateral development 

bank, GSE securities identified in paragraph (a)(1)(iv) of this section): Residual ma-
turity less than one-year ................................................................................................ 0.5 

Eligible government and related debt (e.g., central bank, multilateral development 
bank, GSE securities identified in paragraph (a)(1)(iv) of this section): Residual ma-
turity between one and five years ................................................................................. 2.0 

Eligible government and related debt (e.g., central bank, multilateral development 
bank, GSE securities identified in paragraph (a)(1)(iv) of this section): Residual ma-
turity greater than five years .......................................................................................... 4.0 

Eligible corporate debt (including eligible GSE debt securities not identified in para-
graph (a)(1)(iv) of this section): Residual maturity less than one-year ......................... 1.0 

Eligible corporate debt (including eligible GSE debt securities not identified in para-
graph (a)(1)(iv) of this section): Residual maturity between one and five years .......... 4.0 

Eligible corporate debt (including eligible GSE debt securities not identified in para-
graph (a)(1)(iv) of this section): Residual maturity greater than five years .................. 8.0 

Equities included in S&P 500 or related index ................................................................. 15.0 
Equities included in S&P 1500 Composite or related index but not S&P 500 or related 

index .............................................................................................................................. 25.0 
Gold ................................................................................................................................... 15.0 
Additional (additive) haircut on asset in which the currency of the swap obligation dif-

fers from that of the collateral asset .............................................................................. 8.0 

(ii) The value of initial margin col-
lateral shall be computed as the prod-
uct of the cash or market value of the 
eligible collateral asset times one 
minus the applicable haircut expressed 
in percentage terms. The total value of 
all initial margin collateral is cal-
culated as the sum of those values for 
each eligible collateral asset. 

(b) Variation margin—(1) Eligible col-
lateral—(i) Swaps with a swap entity. (A) 
A covered swap entity shall post and 
collect as variation margin to or from 
a counterparty that is a swap entity 
only immediately available cash funds 
that are denominated in: U.S. dollars; 

(B) Another major currency; or 
(C) The currency of settlement of the 

uncleared swap. 
(ii) Swaps with a financial end user. A 

covered swap entity may post and col-
lect as variation margin to or from a 
counterparty that is a financial end 
user any asset that is eligible to be 

posted or collected as initial margin 
under paragraphs (a)(1) and (2) of this 
section. 

(2) Haircuts. (i) The value of any eligi-
ble collateral collected or posted to 
satisfy variation margin requirements 
shall be subject to the sum of the fol-
lowing discounts, as applicable: 

(A) An 8% discount for variation 
margin collateral denominated in a 
currency that is not the currency of 
settlement for the uncleared swap ex-
cept for immediately available cash 
funds denominated in U.S. cash funds 
or another major currency; and 

(B) The discounts for initial margin 
set forth in the table in paragraph 
(a)(3)(i)(B) of this section. 

(ii) The value of variation margin 
collateral shall be computed as the 
product of the cash or market value of 
the eligible collateral asset times one 
minus the applicable haircut expressed 
in percentage terms. The total value of 
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all variation margin collateral shall be 
calculated as the sum of those values 
of each eligible collateral asset. 

(c) Monitoring obligation. A covered 
swap entity shall monitor the market 
value and eligibility of all collateral 
collected and posted to satisfy the mar-
gin requirements of §§ 23.150 through 
23.161. To the extent that the market 
value of such collateral has declined, 
the covered swap entity shall promptly 
collect or post such additional eligible 
collateral as is necessary to maintain 
compliance with the margin require-
ments of §§ 23.150 through 23.161. To the 
extent that the collateral is no longer 
eligible, the covered swap entity shall 
promptly collect or post sufficient eli-
gible replacement collateral to comply 
with the margin requirements of 
§§ 23.150 through 23.161. 

(d) Excess margin. A covered swap en-
tity may collect or post initial margin 
or variation margin that is not re-
quired pursuant to §§ 23.150 through 
23.161 in any form of collateral. 

§ 23.157 Custodial arrangements. 
(a) Initial margin posted by covered 

swap entities. Each covered swap entity 
that posts initial margin with respect 
to an uncleared swap shall require that 
all funds or other property that the 
covered swap entity provides as initial 
margin be held by one or more 
custodians that are not the covered 
swap entity, the counterparty, or mar-
gin affiliates of the covered swap enti-
ty or the counterparty. 

(b) Initial margin collected by covered 
swap entities. Each covered swap entity 
that collects initial margin required by 
§ 23.152 with respect to an uncleared 
swap shall require that such initial 
margin be held by one or more 
custodians that are not the covered 
swap entity, the counterparty, or mar-
gin affiliates of the covered swap enti-
ty or the counterparty. 

(c) Custodial agreement. Each covered 
swap entity shall enter into an agree-
ment with each custodian that holds 
funds pursuant to paragraphs (a) or (b) 
of this section that: 

(1) Prohibits the custodian from re-
hypothecating, repledging, reusing, or 
otherwise transferring (through securi-
ties lending, securities borrowing, re-
purchase agreement, reverse repur-

chase agreement or other means) the 
collateral held by the custodian except 
that cash collateral may be held in a 
general deposit account with the custo-
dian if the funds in the account are 
used to purchase an asset described in 
§ 23.156(a)(1)(iv) through (xii), such 
asset is held in compliance with this 
section, and such purchase takes place 
within a time period reasonably nec-
essary to consummate such purchase 
after the cash collateral is posted as 
initial margin; and 

(2) Is a legal, valid, binding, and en-
forceable agreement under the laws of 
all relevant jurisdictions including in 
the event of bankruptcy, insolvency, or 
a similar proceeding. 

(3) Notwithstanding paragraph (c)(1) 
of this section, a custody agreement 
may permit the posting party to sub-
stitute or direct any reinvestment of 
posted collateral held by the custodian, 
provided that, with respect to collat-
eral posted or collected pursuant to 
§ 23.152, the agreement requires the 
posting party, when it substitutes or 
directs the reinvestment of posted col-
lateral held by the custodian. 

(i) To substitute only funds or other 
property that would qualify as eligible 
collateral under § 23.156, and for which 
the amount net of applicable discounts 
described in § 23.156 would be sufficient 
to meet the requirements of § 23.152; 
and 

(ii) To direct reinvestment of funds 
only in assets that would qualify as eli-
gible collateral under § 23.156, and for 
which the amount net of applicable dis-
counts described in § 23.156 would be 
sufficient to meet the requirements of 
§ 23.152. 

§ 23.158 Margin documentation. 

(a) General requirement. Each covered 
swap entity shall execute documenta-
tion with each counterparty that com-
plies with the requirements of § 23.504 
and that complies with this section, as 
applicable. For uncleared swaps be-
tween a covered swap entity and a 
counterparty that is a swap entity or a 
financial end user, the documentation 
shall provide the covered swap entity 
with the contractual right and obliga-
tion to exchange initial margin and 
variation margin in such amounts, in 
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such form, and under such cir-
cumstances as are required by §§ 23.150 
through 23.161. 

(b) Contents of the documentation. The 
margin documentation shall: 

(1) Specify the methods, procedures, 
rules, inputs, and data sources to be 
used for determining the value of 
uncleared swaps for purposes of calcu-
lating variation margin; 

(2) Describe the methods, procedures, 
rules, inputs, and data sources to be 
used to calculate initial margin for 
uncleared swaps entered into between 
the covered swap entity and the 
counterparty; and 

(3) Specify the procedures by which 
any disputes concerning the valuation 
of uncleared swaps, or the valuation of 
assets collected or posted as initial 
margin or variation margin may be re-
solved. 

§ 23.159 Special rules for affiliates. 
(a) Initial margin. (1) Except as pro-

vided in paragraph (c) of this section, a 
covered swap entity shall not be re-
quired to collect initial margin from a 
margin affiliate provided that the cov-
ered swap entity meets the following 
conditions: 

(i) The swaps are subject to a central-
ized risk management program that is 
reasonably designed to monitor and to 
manage the risks associated with the 
inter-affiliate swaps; and 

(ii) The covered swap entity ex-
changes variation margin with the 
margin affiliate in accordance with 
paragraph (b) of this section. 

(2)(i) A covered swap entity shall post 
initial margin to any margin affiliate 
that is a swap entity subject to the 
rules of a Prudential Regulator in an 
amount equal to the amount that the 
swap entity is required to collect from 
the covered swap entity pursuant to 
the rules of the Prudential Regulator. 

(ii) A covered swap entity shall not 
be required to post initial margin to 
any other margin affiliate pursuant to 
§§ 23.150 through 23.161. 

(b) Variation margin. Each covered 
swap entity shall post and collect vari-
ation margin with each margin affil-
iate that is a swap entity or a financial 
end user in accordance with all appli-
cable provisions of §§ 23.150 through 
23.161. 

(c) Foreign margin affiliates. (1) For 
purposes of this section, the term out-
ward facing margin affiliate means a 
margin affiliate that enters into swaps 
with third parties. 

(2) Except as provided in paragraph 
(c)(3) of this section, each covered swap 
entity shall collect initial margin in 
accordance with all applicable provi-
sions of §§ 23.150 through 23.161 from 
each margin affiliate that meets the 
following criteria: 

(i) The margin affiliate is a financial 
end user; 

(ii) The margin affiliate enters into 
swaps with third parties, or enters into 
swaps with any other margin affiliate 
that, directly or indirectly (including 
through a series of transactions), en-
ters into swaps with third parties, for 
which the provisions of §§ 23.150 
through 23.161 would apply if any such 
margin affiliate were a swap entity; 
and 

(iii) Any such outward facing margin 
affiliate is located in a jurisdiction 
that the Commission has not found to 
be eligible for substituted compliance 
with regard to the provisions of §§ 23.150 
through 23.161 and does not collect ini-
tial margin for such swaps in a manner 
that would comply with the provisions 
of §§ 23.150 through 23.161. 

(3) The custodian for initial margin 
collected pursuant to paragraph (c)(1) 
of this section may be the covered swap 
entity or a margin affiliate of the cov-
ered swap entity. 

§ 23.160 Cross-border application. 
(a) Definitions. For purposes of this 

section only: 
(1) Foreign Consolidated Subsidiary 

means a non-U.S. CSE in which an ulti-
mate parent entity that is a U.S. per-
son has a controlling financial interest, 
in accordance with U.S. GAAP, such 
that the U.S. ultimate parent entity 
includes the non-U.S. CSE’s operating 
results, financial position and state-
ment of cash flows in the U.S. ultimate 
parent entity’s consolidated financial 
statements, in accordance with U.S. 
GAAP. 

(2) Guarantee means an arrangement 
pursuant to which one party to an 
uncleared swap has rights of recourse 
against a guarantor, with respect to its 
counterparty’s obligations under the 
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uncleared swap. For these purposes, a 
party to an uncleared swap has rights 
of recourse against a guarantor if the 
party has a conditional or uncondi-
tional legally enforceable right to re-
ceive or otherwise collect, in whole or 
in part, payments from the guarantor 
with respect to its counterparty’s obli-
gations under the uncleared swap. In 
addition, in the case of any arrange-
ment pursuant to which the guarantor 
has a conditional or unconditional le-
gally enforceable right to receive or 
otherwise collect, in whole or in part, 
payments from any other guarantor 
with respect to the counterparty’s obli-
gations under the uncleared swap, such 
arrangement will be deemed a guar-
antee of the counterparty’s obligations 
under the uncleared swap by the other 
guarantor. 

(3) International standards mean the 
margin policy framework for non- 
cleared, bilateral derivatives issued by 
the Basel Committee on Banking Su-
pervision and the International Organi-
zation of Securities in September 2013, 
as subsequently updated, revised, or 
otherwise amended, or any other inter-
national standards, principles or guid-
ance relating to margin requirements 
for non-cleared, bilateral derivatives 
that the Commission may in the future 
recognize, to the extent that they are 
consistent with United States law (in-
cluding the margin requirements in the 
Commodity Exchange Act). 

(4) Non-U.S. CSE means a covered 
swap entity that is not a U.S. person. 
The term ‘‘non-U.S. CSE’’ includes a 
‘‘Foreign Consolidated Subsidiary’’ or 
a U.S. branch of a non-U.S. CSE. 

(5) Non-U.S. person means any person 
that is not a U.S. person. 

(6) Ultimate parent entity means the 
parent entity in a consolidated group 
in which none of the other entities in 
the consolidated group has a control-
ling interest, in accordance with U.S. 
GAAP. 

(7) United States means the United 
States of America, its territories and 
possessions, any State of the United 
States, and the District of Columbia. 

(8) U.S. CSE means a covered swap en-
tity that is a U.S. person. 

(9) U.S. GAAP means U.S. generally 
accepted accounting principles. 

(10) U.S. person means: 

(i) A natural person who is a resident 
of the United States; 

(ii) An estate of a decedent who was 
a resident of the United States at the 
time of death; 

(iii) A corporation, partnership, lim-
ited liability company, business or 
other trust, association, joint-stock 
company, fund or any form of entity 
similar to any of the foregoing (other 
than an entity described in paragraph 
(a)(10)(iv) or (v) of this section) (a 
‘‘legal entity’’), in each case that is or-
ganized or incorporated under the laws 
of the United States or that has its 
principal place of business in the 
United States, including any branch of 
such legal entity; 

(iv) A pension plan for the employees, 
officers or principals of a legal entity 
described in paragraph (a)(10)(iii) of 
this section, unless the pension plan is 
primarily for foreign employees of such 
entity; 

(v) A trust governed by the laws of a 
state or other jurisdiction in the 
United States, if a court within the 
United States is able to exercise pri-
mary supervision over the administra-
tion of the trust; 

(vi) A legal entity (other than a lim-
ited liability company, limited liabil-
ity partnership or similar entity where 
all of the owners of the entity have 
limited liability) that is owned by one 
or more persons described in para-
graphs (a)(10)(i) through (v) of this sec-
tion and for which such person(s) bears 
unlimited responsibility for the obliga-
tions and liabilities of the legal entity, 
including any branch of the legal enti-
ty; or 

(vii) An individual account or joint 
account (discretionary or not) where 
the beneficial owner (or one of the ben-
eficial owners in the case of a joint ac-
count) is a person described in para-
graphs (a)(10)(i) through (vi) of this sec-
tion. 

(b) Applicability of margin require-
ments. The requirements of §§ 23.150 
through 23.161 apply as follows. 

(1) Uncleared swaps of U.S. CSEs or 
Non-U.S. CSEs whose obligations under 
the relevant swap are guaranteed by a 
U.S. person—(i) Applicability of U.S. mar-
gin requirements; availability of sub-
stituted compliance for requirement to 
post initial margin. With respect to each 
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uncleared swap entered into by a U.S. 
CSE or a non-U.S. CSE whose obliga-
tions under the swap are guaranteed by 
a U.S. person, the U.S. CSE or non-U.S. 
CSE whose obligations under the swap 
are guaranteed by a U.S. person shall 
comply with the requirements of 
§§ 23.150 through 23.161 of this part, pro-
vided that the U.S. CSE or non-U.S. 
CSE whose obligations under the swap 
are guaranteed by a U.S. person may 
satisfy its requirement to post initial 
margin to certain counterparties to the 
extent provided in paragraph (b)(1)(ii) 
of this section. 

(ii) Compliance with foreign initial mar-
gin collection requirement. A covered 
swap entity that is covered by para-
graph (b)(1)(i) of this section may sat-
isfy its requirement to post initial 
margin under this part by posting ini-
tial margin in the form and amount, 
and at such times, that its 
counterparty is required to collect ini-
tial margin pursuant to a foreign juris-
diction’s margin requirements, but 
only to the extent that: 

(A) The counterparty is neither a 
U.S. person nor a non-U.S. person 
whose obligations under the relevant 
swap are guaranteed by a U.S. person; 

(B) The counterparty is subject to 
such foreign jurisdiction’s margin re-
quirements; and 

(C) The Commission has issued a 
comparability determination under 
paragraph (c) of this section (‘‘Com-
parability Determination’’) with re-
spect to such foreign jurisdiction’s re-
quirements regarding the posting of 
initial margin by the covered swap en-
tity (that is covered in paragraph (b)(1) 
of this section). 

(2) Uncleared swaps of Non-U.S. CSEs 
whose obligations under the relevant 
swap are not guaranteed by a U.S. per-
son—(i) Applicability of U.S. Margin re-
quirements except where an exclusion ap-
plies; Availability of substituted compli-
ance. With respect to each uncleared 
swap entered into by a non-U.S. CSE 
whose obligations under the relevant 
swap are not guaranteed by a U.S. per-
son, the non-U.S. CSE shall comply 
with the requirements of §§ 23.150 
through 23.161 except to the extent that 
an exclusion is available under para-
graph (b)(2)(ii) of this section, provided 
that a non-U.S. CSE whose obligations 

under the relevant swap are not guar-
anteed by a U.S. person may satisfy its 
margin requirements under this part to 
the extent provided in paragraphs 
(b)(2)(iii) and (b)(2)(iv) of this section. 

(ii) Exclusion. (A) Except as provided 
in paragraph (b)(2)(ii)(B) of this sec-
tion, a non-U.S. CSE shall not be re-
quired to comply with the require-
ments of §§ 23.150 through 23.161 with 
respect to each uncleared swap it en-
ters into to the extent that the fol-
lowing conditions are met: 

(1) The non-U.S. CSE’s obligations 
under the relevant swap are not guar-
anteed by a U.S. person; 

(2) The non-U.S. CSE is not a U.S. 
branch of a non-U.S. CSE; 

(3) The non-U.S. CSE is not a Foreign 
Consolidated Subsidiary; and 

(4) The counterparty to the uncleared 
swap is a non-U.S. person (excluding a 
Foreign Consolidated Subsidiary or the 
U.S. branch of a non-U.S. CSE), whose 
obligations under the relevant swap are 
not guaranteed by a U.S. person. 

(B) Notwithstanding paragraph 
(b)(2)(ii)(A) of this section, any 
uncleared swap of a non-U.S. CSE that 
meets the conditions for the Exclusion 
set forth in paragraph (b)(2)(ii)(A) must 
nevertheless comply with §§ 23.150 
through 23.161 if: 

(1) The uncleared swap of the non- 
U.S. CSE is not covered by a Com-
parability Determination with respect 
to the initial margin collection re-
quirements in the relevant foreign ju-
risdiction in accordance with para-
graph (c) of this section; and 

(2) The non-U.S. CSE enters into an 
inter-affiliate swap(s), transferring any 
risk arising out of the uncleared swap 
described in paragraph (b)(2)(ii)(B)(1) of 
this section directly or indirectly, to a 
margin affiliate (as the term ‘‘margin 
affiliate’’ is defined in § 23.151 of this 
part) that is a U.S. CSE or a U.S. Guar-
anteed CSE. 

(iii) Availability of substituted compli-
ance where the counterparty is not a U.S. 
CSE or a non-U.S. CSE whose obligations 
under the relevant swap are guaranteed 
by a U.S. person. Except to the extent 
that an exclusion is available under 
paragraph (b)(2)(ii) of this section, with 
respect to each uncleared swap entered 
into by a non-U.S. CSE whose obliga-
tions under the relevant swap are not 
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guaranteed by a U.S. person with a 
counterparty (except where the 
counterparty is either a U.S. CSE or a 
non-U.S. CSE whose obligations under 
the relevant swap are guaranteed by a 
U.S. person), the non-U.S. CSE whose 
obligations under the relevant swap are 
not guaranteed by a U.S. person may 
satisfy margin requirements under this 
part by complying with the margin re-
quirements of a foreign jurisdiction to 
which such non-U.S. CSE (whose obli-
gations under the relevant swap are 
not guaranteed by a U.S. person) is 
subject, but only to the extent that the 
Commission has issued a Com-
parability Determination under para-
graph (c) of this section for such for-
eign jurisdiction. 

(iv) Availability of substituted compli-
ance where the counterparty is a U.S. 
CSE or a non-U.S. CSE whose obligations 
under the relevant swap are guaranteed 
by a U.S. person. With respect to each 
uncleared swap entered into by a non- 
U.S. CSE whose obligations under the 
relevant swap are not guaranteed by a 
U.S. person with a counterparty that is 
a U.S. CSE or a non-U.S. CSE whose 
obligations under the relevant swap are 
guaranteed by a U.S. person, the non- 
U.S. CSE (whose obligations under the 
relevant swap are not guaranteed by a 
U.S. person) may satisfy its require-
ment to collect initial margin under 
this part by collecting initial margin 
in the form and amount, and at such 
times and under such arrangements, 
that the non-U.S. CSE (whose obliga-
tions under the relevant swap are not 
guaranteed by a U.S. Person) is re-
quired to collect initial margin pursu-
ant to a foreign jurisdiction’s margin 
requirements, provided that: 

(A) The non-U.S. CSE (whose obliga-
tions under the relevant swap are not 
guaranteed by a U.S. person) is subject 
to the foreign jurisdiction’s regulatory 
requirements; and 

(B) The Commission has issued a 
Comparability Determination with re-
spect to such foreign jurisdiction’s 
margin requirements. 

(c) Comparability determinations—(1) 
Eligibility requirements. The following 
persons may, either individually or col-
lectively, request a Comparability De-
termination with respect to some or all 

of the Commission’s margin require-
ments: 

(i) A covered swap entity that is eli-
gible for substituted compliance under 
this section; or 

(ii) A foreign regulatory authority 
that has direct supervisory authority 
over one or more covered swap entities 
and that is responsible for admin-
istering the relevant foreign jurisdic-
tion’s margin requirements. 

(2) Submission requirements. Persons 
requesting a Comparability Determina-
tion should provide the Commission 
(either by hard copy or electronically): 

(i) A description of the objectives of 
the relevant foreign jurisdiction’s mar-
gin requirements; 

(ii) A description of how the relevant 
foreign jurisdiction’s margin require-
ments address, at minimum, each of 
the following elements of the Commis-
sion’s margin requirements. Such de-
scription should identify the specific 
legal and regulatory provisions that 
correspond to each element and, if nec-
essary, whether the relevant foreign ju-
risdiction’s margin requirements do 
not address a particular element: 

(A) The products subject to the for-
eign jurisdiction’s margin require-
ments; 

(B) The entities subject to the for-
eign jurisdiction’s margin require-
ments; 

(C) The treatment of inter-affiliate 
derivative transactions; 

(D) The methodologies for calcu-
lating the amounts of initial and vari-
ation margin; 

(E) The process and standards for ap-
proving models for calculating initial 
and variation margin models; 

(F) The timing and manner in which 
initial and variation margin must be 
collected and/or paid; 

(G) Any threshold levels or amounts; 
(H) Risk management controls for 

the calculation of initial and variation 
margin; 

(I) Eligible collateral for initial and 
variation margin; 

(J) The requirements of custodial ar-
rangements, including segregation of 
margin and rehypothecation; 

(K) Margin documentation require-
ments; and 
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(L) The cross-border application of 
the foreign jurisdiction’s margin re-
gime. 

(iii) A description of the differences 
between the relevant foreign jurisdic-
tion’s margin requirements and the 
International Standards; 

(iv) A description of the ability of the 
relevant foreign regulatory authority 
or authorities to supervise and enforce 
compliance with the relevant foreign 
jurisdiction’s margin requirements. 
Such description should discuss the 
powers of the foreign regulatory au-
thority or authorities to supervise, in-
vestigate, and discipline entities for 
compliance with the margin require-
ments and the ongoing efforts of the 
regulatory authority or authorities to 
detect and deter violations of, and en-
sure compliance with, the margin re-
quirements; and 

(v) Copies of the foreign jurisdic-
tion’s margin requirements (including 
an English translation of any foreign 
language document); 

(vi) Any other information and docu-
mentation that the Commission deems 
appropriate. 

(3) Standard of review. The Commis-
sion will issue a Comparability Deter-
mination to the extent that it deter-
mines that some or all of the relevant 
foreign jurisdiction’s margin require-
ments are comparable to the Commis-
sion’s corresponding margin require-
ments. In determining whether the re-
quirements are comparable, the Com-
mission will consider all relevant fac-
tors, including: 

(i) The scope and objectives of the 
relevant foreign jurisdiction’s margin 
requirements; 

(ii) Whether the relevant foreign ju-
risdiction’s margin requirements 
achieve comparable outcomes to the 
Commission’s corresponding margin re-
quirements; 

(iii) The ability of the relevant regu-
latory authority or authorities to su-
pervise and enforce compliance with 
the relevant foreign jurisdiction’s mar-
gin requirements; and 

(iv) Any other facts and cir-
cumstances the Commission deems rel-
evant. 

(4) Reliance. Any covered swap entity 
that, in accordance with a Com-
parability Determination, complies 

with a foreign jurisdiction’s margin re-
quirements, would be deemed to be in 
compliance with the Commission’s cor-
responding margin requirements. Ac-
cordingly, if the Commission deter-
mines that a covered swap entity has 
failed to comply with the foreign juris-
diction’s margin requirements, it could 
initiate an action for a violation of the 
Commission’s margin requirements. 
All covered swap entities, regardless of 
whether they rely on a Comparability 
Determination, remain subject to the 
Commission’s examination and en-
forcement authority. 

(5) Conditions. In issuing a Com-
parability Determination, the Commis-
sion may impose any terms and condi-
tions it deems appropriate. 

(6) Modifications. The Commission re-
serves the right to further condition, 
modify, suspend, terminate or other-
wise restrict a Comparability Deter-
mination in the Commission’s discre-
tion. 

(7) Delegation of authority. The Com-
mission hereby delegates to the Direc-
tor of the Division of Swap Dealer and 
Intermediary Oversight, or such other 
employee or employees as the Director 
may designate from time to time, the 
authority to request information and/ 
or documentation in connection with 
the Commission’s issuance of a Com-
parability Determination. 

(d) Non-netting jurisdiction require-
ments. Except as provided in paragraph 
(e) of this section, if a CSE cannot con-
clude after sufficient legal review with 
a well-founded basis that the netting 
agreement described in § 23.152(c) meets 
the definition of ‘‘eligible master net-
ting agreement’’ set forth in § 23.151, 
the CSE must treat the uncleared 
swaps covered by the agreement on a 
gross basis for the purposes of calcu-
lating and complying with the require-
ments of § 23.152(a) and § 23.153(a) to col-
lect margin, but the CSE may net 
those uncleared swaps in accordance 
with § 23.152(c) and § 23.153(d) for the 
purposes of calculating and complying 
with the requirements of this part to 
post margin. A CSE that relies on this 
paragraph (d) must have policies and 
procedures ensuring that it is in com-
pliance with the requirements of this 
paragraph, and maintain books and 
records properly documenting that all 
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of the requirements of this paragraph 
(d) are satisfied. 

(e) Jurisdictions Where Compliance with 
Custodial Arrangement Requirements is 
Unavailable. Sections 23.152(b), 23.157(b), 
and paragraph (d) of this section do not 
apply to an uncleared swap entered 
into by a Foreign Consolidated Sub-
sidiary or a foreign branch of a U.S. 
CSE if: 

(1) Inherent limitations in the legal 
or operational infrastructure in the ap-
plicable foreign jurisdiction make it 
impracticable for the CSE and its 
counterparty to post any form of eligi-
ble initial margin collateral recognized 
pursuant to § 23.156 in compliance with 
the custodial arrangement require-
ments of § 23.157; 

(2) The CSE is subject to foreign reg-
ulatory restrictions that require the 
CSE to transact in uncleared swaps 
with the counterparty through an es-
tablishment within the foreign juris-
diction and do not accommodate the 
posting of collateral for the uncleared 
swap in compliance with the custodial 
arrangements of § 23.157 in the United 
States or a jurisdiction for which the 
Commission has issued a comparability 
determination under paragraph (c) of 
this section with respect to § 23.157; 

(3) The counterparty to the uncleared 
swap is a non-U.S. person that is not a 
CSE, and the counterparty’s obliga-
tions under the uncleared swap are not 
guaranteed by a U.S. person; 

(4) The CSE collects initial margin 
for the uncleared swap in accordance 
with § 23.152(a) in the form of cash pur-
suant to § 23.156(a)(1)(i), and posts and 
collects variation margin in accord-
ance with § 23.153(a) in the form of cash 
pursuant to § 23.156(a)(1)(i); 

(5) For each broad risk category, as 
set out in § 23.154(b)(2)(v), the total out-
standing notional value of all 
uncleared swaps in that broad risk cat-
egory, as to which the CSE is relying 
on this paragraph (e), may not exceed 
5% of the CSE’s total outstanding no-
tional value for all uncleared swaps in 
the same broad risk category; 

(6) The CSE has policies and proce-
dures ensuring that it is in compliance 
with the requirements of this para-
graph (e); and 

(7) The CSE maintains books and 
records properly documenting that all 

of the requirements of this paragraph 
(e) are satisfied. 

[81 FR 34847, May 31, 2016] 

§ 23.161 Compliance dates. 
(a) Covered swap entities shall com-

ply with the minimum margin require-
ments for uncleared swaps on or before 
the following dates for uncleared swaps 
entered into on or after the following 
dates: 

(1) September 1, 2016 for the require-
ments in § 23.152 for initial margin and 
in § 23.153 for variation margin for any 
uncleared swaps where both— 

(i) The covered swap entity combined 
with all its margin affiliates; and 

(ii) Its counterparty combined with 
all its margin affiliates, have an aver-
age daily aggregate notional amount of 
uncleared swaps, uncleared security- 
based swaps, foreign exchange for-
wards, and foreign exchange swaps in 
March, April, and May 2016 that ex-
ceeds $3 trillion, where such amounts 
are calculated only for business days; 
and where 

(iii) In calculating the amounts in 
paragraphs (a)(1)(i) and (ii) of this sec-
tion, an entity shall count the average 
daily notional amount of an uncleared 
swap, an uncleared security-based 
swap, a foreign-exchange forward, or a 
foreign exchange swap between an enti-
ty or a margin affiliate only one time 
and shall not count a swap or a secu-
rity-based swap that is exempt pursu-
ant to § 23.150(b) or a security-based 
swap that is exempt pursuant to sec-
tion 15F(e) of the Securities Exchange 
Act of 1934 (15 U.S.C. 78o–10(e)). 

(2) March 1, 2017 for the requirements 
in § 23.153 for variation margin for any 
other covered swap entity for 
uncleared swaps entered into with any 
other counterparty. 

(3) September 1, 2017 for the require-
ments in § 23.152 for initial margin for 
any uncleared swaps where both— 

(i) The covered swap entity combined 
with all its margin affiliates; and 

(ii) Its counterparty combined with 
all its margin affiliates, have an aver-
age daily aggregate notional amount of 
uncleared swaps, uncleared security- 
based swaps, foreign exchange for-
wards, and foreign exchange swaps in 
March, April, and May 2017 that ex-
ceeds $2.25 trillion, where such 
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amounts are calculated only for busi-
ness days; and where 

(iii) In calculating the amounts in 
paragraphs (a)(3)(i) and (ii) of this sec-
tion, an entity shall count the average 
daily notional amount of an uncleared 
swap, an uncleared security-based 
swap, a foreign-exchange forward, or a 
foreign exchange swap between an enti-
ty or a margin affiliate only one time 
and shall not count a swap or a secu-
rity-based swap that is exempt pursu-
ant to § 23.150(b) or a security-based 
swap that is exempt pursuant to sec-
tion 15F(e) of the Securities Exchange 
Act of 1934 (15 U.S.C. 78o–10(e)). 

(4) September 1, 2018, for the require-
ments in § 23.152 for initial margin for 
any uncleared swaps where both— 

(i) The covered swap entity combined 
with all its margin affiliates; and 

(ii) Its counterparty combined with 
all its margin affiliates have an aver-
age daily aggregate notional amount of 
uncleared swaps, uncleared security- 
based swaps, foreign exchange for-
wards, and foreign exchange swaps in 
March, April, and May 2018 that ex-
ceeds $1.5 trillion, where such amounts 
are calculated only for business days; 
and where 

(iii) In calculating the amounts in 
paragraphs (a)(4)(i) and (ii) of this sec-
tion, an entity shall count the average 
daily notional amount of an uncleared 
swap, an uncleared security-based 
swap, a foreign-exchange forward, or a 
foreign exchange swap between an enti-
ty or a margin affiliate only one time 
and shall not count a swap or a secu-
rity-based swap that is exempt pursu-
ant to § 23.150(b) or a security-based 
swap that is exempt pursuant to sec-
tion 15F(e) of the Securities Exchange 
Act of 1934 (15 U.S.C. 78o–10(e)). 

(5) September 1, 2019 for the require-
ments in § 23.152 for initial margin for 
any uncleared swaps where both— 

(i) The covered swap entity combined 
with all its margin affiliates; and 

(ii) Its counterparty combined with 
all its margin affiliates have an aver-
age daily aggregate notional amount of 
uncleared swaps, uncleared security- 
based swaps, foreign exchange for-
wards, and foreign exchange swaps in 
March, April, and May 2019 that ex-
ceeds $0.75 trillion, where such 

amounts are calculated only for busi-
ness days; and where 

(iii) In calculating the amounts in 
paragraphs (a)(5)(i) and (ii) of this sec-
tion, an entity shall count the average 
daily notional amount of an uncleared 
swap, an uncleared security-based 
swap, a foreign-exchange forward, or a 
foreign exchange swap between an enti-
ty or a margin affiliate only one time 
and shall not count a swap or a secu-
rity-based swap that is exempt pursu-
ant to § 23.150(b) or a security-based 
swap that is exempt pursuant to sec-
tion 15F(e) of the Securities Exchange 
Act of 1934 (15 U.S.C. 78o–10(e)). 

(6) September 1, 2020 for the require-
ments in § 23.152 for initial margin for 
any other covered swap entity with re-
spect to uncleared swaps entered into 
with any other counterparty. 

(b) Once a covered swap entity and 
its counterparty must comply with the 
margin requirements for uncleared 
swaps based on the compliance dates in 
paragraph (a) of this section, the cov-
ered swap entity and its counterparty 
shall remain subject to the require-
ments of §§ 23.150 through 23.161 with 
respect to that counterparty. 

(c)(1) If a covered swap entity’s 
counterparty changes its status such 
that an uncleared swap with that 
counterparty becomes subject to a 
stricter margin requirement under 
§§ 23.150 through 23.161 (for example, if 
the counterparty’s status changes from 
a financial end user without material 
swaps exposure to a financial end user 
with material swaps exposure), then 
the covered swap entity shall comply 
with the stricter margin requirements 
for any uncleared swaps entered into 
with that counterparty after the 
counterparty changes its status. 

(2) If a covered swap entity’s 
counterparty changes its status such 
that an uncleared swap with that 
counterparty becomes subject to less 
strict margin requirement under 
§§ 23.150 through 23.161 (for example, if 
the counterparty’s status changes from 
a financial end user with material 
swaps exposure to a financial end user 
without material swaps exposure), then 
the covered swap entity may comply 
with the less strict margin require-
ments for any uncleared swaps entered 
into with that counterparty after the 
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counterparty changes its status as well 
as for any outstanding uncleared swap 
entered into after the applicable com-
pliance date under paragraph (a) of this 
section and before the counterparty 
changed its status. 

§§ 23.162–23.199 [Reserved] 

Subpart F—Reporting, Record-
keeping, and Daily Trading 
Records Requirements for 
Swap Dealers and Major 
Swap Participants 

SOURCE: 77 FR 20202, Apr. 3, 2012, unless 
otherwise noted. 

§ 23.200 Definitions. 
For purposes of subpart F, the fol-

lowing terms shall be defined as pro-
vided. 

(a) Business trading unit means any 
department, division, group, or per-
sonnel of a swap dealer or major swap 
participant or any of its affiliates, 
whether or not identified as such, that 
performs, or exercises supervisory au-
thority over the performance of, any 
pricing (excluding price verification for 
risk management purposes), trading, 
sales, purchasing, marketing, adver-
tising, solicitation, structuring, or bro-
kerage activities on behalf of a reg-
istrant. 

(b) Clearing unit means any depart-
ment, division, group, or personnel of a 
registrant or any of its affiliates, 
whether or not identified as such, that 
performs any proprietary or customer 
clearing activities on behalf of a reg-
istrant. 

(c) Complaint means any formal or in-
formal complaint, grievance, criticism, 
or concern communicated to the swap 
dealer or major swap participant in 
any format relating to, arising from, or 
in connection with, any trading con-
duct or behavior or with the swap deal-
er or major swap participant’s perform-
ance (or failure to perform) any of its 
regulatory obligations, and includes 
any and all observations, comments, 
remarks, interpretations, clarifica-
tions, notes, and examinations as to 
such conduct or behavior commu-
nicated or documented by the com-
plainant, swap dealer, or major swap 
participant. 

(d) Executed means the completion of 
the execution process. 

(e) Execution means, with respect to a 
swap, an agreement by the parties 
(whether orally, in writing, electroni-
cally, or otherwise) to the terms of a 
swap that legally binds the parties to 
such swap terms under applicable law. 

(f) Governing body. This term means: 
(1) A board of directors; 
(2) A body performing a function 

similar to a board of directors; 
(3) Any committee of a board or 

body; or 
(4) The chief executive officer of a 

registrant, or any such board, body, 
committee, or officer of a division of a 
registrant, provided that the reg-
istrant’s swaps activities for which reg-
istration with the Commission is re-
quired are wholly contained in a sepa-
rately identifiable division. 

(g) Prudential regulator has the mean-
ing given to such term in section 1a(39) 
of the Commodity Exchange Act and 
includes the Board of Governors of the 
Federal Reserve System, the Office of 
the Comptroller of the Currency, the 
Federal Deposit Insurance Corporation, 
the Farm Credit Association, and the 
Federal Housing Finance Agency, as 
applicable to the swap dealer or major 
swap participant. 

(h) Registered entity has the meaning 
given to such term in section 1a(40) of 
the Commodity Exchange Act, and in-
cludes boards of trade designated as 
contract markets, derivatives clearing 
organizations, swap execution facili-
ties, and swap data repositories. 

(i) Related cash or forward transaction 
means a purchase or sale for imme-
diate or deferred physical shipment or 
delivery of an asset related to a swap 
where the swap and the related cash or 
forward transaction are used to hedge, 
mitigate the risk of, or offset one an-
other. 

(j) Swaps activities means, with re-
spect to a registrant, such registrant’s 
activities related to swaps and any 
product used to hedge such swaps, in-
cluding, but not limited to, futures, op-
tions, other swaps or security-based 
swaps, debt or equity securities, for-
eign currency, physical commodities, 
and other derivatives. 
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(k) Swap confirmation means the con-
summation (electronically or other-
wise) of legally binding documentation 
(electronic or otherwise) that memori-
alizes the agreement of the parties to 
all the terms of the swap. A confirma-
tion must be in writing (whether elec-
tronic or otherwise) and must legally 
supersede any previous agreement 
(electronically or otherwise). 

§ 23.201 Required records. 
(a) Transaction and position records. 

Each swap dealer and major swap par-
ticipant shall keep full, complete, and 
systematic records, together with all 
pertinent data and memoranda, of all 
its swaps activities. Such records shall 
include: 

(1) Transaction records. Records of 
each transaction, including all docu-
ments on which transaction informa-
tion is originally recorded. Such 
records shall be kept in a form and 
manner identifiable and searchable by 
transaction and by counterparty, and 
shall include: 

(i) All documents customarily gen-
erated in accordance with market prac-
tice that demonstrate the existence 
and nature of an order or transaction, 
including, but not limited to, records 
of all orders (filled, unfilled, or can-
celled); correspondence; journals; 
memoranda; ledgers; confirmations; 
risk disclosure documents; statements 
of purchase and sale; contracts; in-
voices; warehouse receipts; documents 
of title; and 

(ii) The daily trading records re-
quired to be kept in accordance with 
§ 23.202. 

(2) Position records. Records of each 
position held by each swap dealer and 
major swap participant, identified by 
product and counterparty, including 
records reflecting whether each posi-
tion is ‘‘long’’ or ‘‘short’’ and whether 
the position is cleared. Position 
records shall be linked to transaction 
records in a manner that permits iden-
tification of the transactions that es-
tablished the position. 

(3) Records of transactions executed on 
a swap execution facility or designated 
contract market or cleared by a deriva-
tives clearing organization. Records of 
each transaction executed on a swap 
execution facility or designated con-

tract market or cleared by a deriva-
tives clearing organization maintained 
in compliance with the Act and Com-
mission regulations. 

(b) Business records. Each swap dealer 
and major swap participant shall keep 
full, complete, and systematic records 
of all activities related to its business 
as a swap dealer or major swap partici-
pant, including but not limited to: 

(1) Governance. (i) Minutes of meet-
ings of the governing body and relevant 
committee minutes, including hand-
outs and presentation materials; 

(ii) Organizational charts for its gov-
erning body and relevant committees, 
business trading unit, clearing unit, 
risk management unit, and all other 
relevant units or divisions; 

(iii) Biographies or resumes of man-
agers, senior supervisors, officers, and 
directors; 

(iv) Job descriptions for manager, 
senior supervisor, officer, and director 
positions, including job responsibilities 
and scope of authority; 

(v) Internal and external audit, risk 
management, compliance, and consult-
ant reports (including management re-
sponses); and 

(vi) Business and strategic plans for 
the business trading unit. 

(2) Financial records. (i) Records re-
flecting all assets and liabilities, in-
come and expenses, and capital ac-
counts as required by the Act and Com-
mission regulations; and 

(ii) All other financial records re-
quired to be kept under the Act and 
Commission regulations. 

(3) Complaints. (i) A record of each 
complaint received by the swap dealer 
or major swap participant concerning 
any partner, member, officer, em-
ployee, or agent. The record shall in-
clude the complainant’s name, address, 
and account number; the date the com-
plaint was received; the name of all 
persons identified in the complaint; a 
description of the nature of the com-
plaint; the disposition of the com-
plaint, and the date the complaint was 
resolved. 

(ii) A record indicating that each 
counterparty of the swap dealer or 
major swap participant has been pro-
vided with a notice containing the 
physical address, email or other widely 
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available electronic address, and tele-
phone number of the department of the 
swap dealer or major swap participant 
to which any complaints may be di-
rected. 

(4) Marketing and sales materials. All 
marketing and sales presentations, ad-
vertisements, literature, and commu-
nications, and a record documenting 
that the swap dealer or major swap 
participant has complied with, or 
adopted policies and procedures reason-
ably designed to establish compliance 
with, all applicable Federal require-
ments, Commission regulations, and 
the rules of any self-regulatory organi-
zation of which the swap dealer or 
major swap participant is a member. 

(c) Records of data reported to a swap 
data repository. With respect to each 
swap, each swap dealer and major swap 
participant shall identify, retain, and 
produce for inspection all information 
and data required to be reported in ac-
cordance with part 45 of this chapter, 
along with a record of the date and 
time the swap dealer or major swap 
participant made the report. 

(d) Records of real-time reporting data. 
Each swap dealer and major swap par-
ticipant shall identify, retain, and 
produce for inspection all information 
and data required to be reported in ac-
cordance with part 43 of this chapter, 
along with a record of the date and 
time the swap dealer or major swap 
participant made the report. 

§ 23.202 Daily trading records. 
(a) Daily trading records for swaps. 

Each swap dealer and major swap par-
ticipant shall make and keep daily 
trading records of all swaps it executes, 
including all documents on which 
transaction information is originally 
recorded. Each swap dealer and major 
swap participant shall ensure that its 
records include all information nec-
essary to conduct a comprehensive and 
accurate trade reconstruction for each 
swap. Each swap dealer and major swap 
participant shall maintain each trans-
action record in a manner identifiable 
and searchable by transaction and 
counterparty. 

(1) Pre-execution trade information. 
Each swap dealer and major swap par-
ticipant shall make and keep pre-exe-
cution trade information, including, at 

a minimum, records of all oral and 
written communications provided or 
received concerning quotes, solicita-
tions, bids, offers, instructions, trad-
ing, and prices, that lead to the execu-
tion of a swap, whether communicated 
by telephone, voicemail, facsimile, in-
stant messaging, chat rooms, elec-
tronic mail, mobile device, or other 
digital or electronic media. Such 
records shall include, but are not lim-
ited to: 

(i) Reliable timing data for the initi-
ation of the trade that would permit 
complete and accurate trade recon-
struction; and 

(ii) A record of the date and time, to 
the nearest minute, using Coordinated 
Universal Time (UTC), by timestamp 
or other timing device, for each 
quotation provided to, or received 
from, the counterparty prior to execu-
tion. 

(2) Execution trade information. Each 
swap dealer and major swap partici-
pant shall make and keep trade execu-
tion records, including: 

(i) All terms of each swap, including 
all terms regarding payment or settle-
ment instructions, initial and vari-
ation margin requirements, option pre-
miums, payment dates, and any other 
cash flows; 

(ii) The trade ticket for each swap 
(which, together with the time of exe-
cution of each swap, shall be imme-
diately recorded electronically for fur-
ther processing); 

(iii) The unique swap identifier, as 
required by § 45.4(a), for each swap; 

(iv) A record of the date and time of 
execution of each swap, to the nearest 
minute, using Coordinated Universal 
Time (UTC), by timestamp or other 
timing device; 

(v) The name of the counterparty 
with which each such swap was exe-
cuted, including its unique 
counterparty identifier, as required by 
§ 45.4(b); 

(vi) The date and title of the agree-
ment to which each swap is subject, in-
cluding but not limited to, any swap 
trading relationship documentation 
and credit support arrangements; 

(vii) The product name of each swap, 
including its unique product identifier, 
as required by § 45.4(c); 
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(viii) The price at which the swap 
was executed; 

(ix) Fees or commissions and other 
expenses, identified by transaction; and 

(x) Any other information relevant to 
the swap. 

(3) Post-execution trade information. 
Each swap dealer and major swap par-
ticipant shall make and keep records of 
post-execution trade information con-
taining an itemized record of all rel-
evant post-trade processing and events. 

(i) Records of post-trade processing 
and events shall include all of the fol-
lowing, as applicable: 

(A) Confirmation; 
(B) Termination; 
(C) Novation; 
(D) Amendment; 
(E) Assignment; 
(F) Netting; 
(G) Compression; 
(H) Reconciliation; 
(I) Valuation; 
(J) Margining; 
(K) Collateralization; and 
(L) Central clearing. 
(ii) Each swap dealer and major swap 

participant shall make and keep a 
record of all swap confirmations, along 
with the date and time, to the nearest 
minute, using Coordinated Universal 
Time (UTC), by timestamp or other 
timing device; and 

(iii) Each swap dealer and major swap 
participant shall make and keep a 
record of each swap portfolio reconcili-
ation, including the number of port-
folio reconciliation discrepancies and 
the number of swap valuation disputes 
(including the time-to-resolution of 
each valuation dispute and the age of 
outstanding valuation disputes, cat-
egorized by transaction and 
counterparty); 

(iv) Each swap dealer and major swap 
participant shall make and keep a 
record of each swap portfolio compres-
sion exercise in which it participates, 
including the dates of the compression, 
the swaps included in the compression, 
the identity of the counterparties par-
ticipating in the exercise, the results of 
the compression, and the name of the 
third-party entity performing the com-
pression, if any; and 

(v) Each swap dealer and major swap 
participant shall make and keep a 
record of each swap that it centrally 

clears, categorized by transaction and 
counterparty. 

(4) Ledgers. Each swap dealer and 
major swap participant shall make and 
keep ledgers (or other records) reflect-
ing the following: 

(i) Payments and interest received; 
(ii) Moneys borrowed and moneys 

loaned; 
(iii) The daily calculation of the 

value of each outstanding swap; 
(iv) The daily calculation of current 

and potential future exposure for each 
counterparty; 

(v) The daily calculation of initial 
margin to be posted by the swap dealer 
or major swap participant for each 
counterparty and the daily calculation 
of initial margin to be posted by each 
counterparty; 

(vi) The daily calculation of vari-
ation margin payable to or receivable 
from each counterparty; 

(vii) The daily calculation of the 
value of all collateral, before and after 
haircuts, held by or posted by the swap 
dealer or major swap participant; 

(viii) All transfers of collateral, in-
cluding any substitutions of collateral, 
identifying in sufficient detail the 
amounts and types of collateral trans-
ferred; and 

(ix) All charges against and credits to 
each counterparty’s account, including 
funds deposited, withdrawn, or trans-
ferred, and charges or credits resulting 
from losses or gains on transactions. 

(b) Daily trading records for related 
cash and forward transactions. Each 
swap dealer and major swap partici-
pant shall make and keep daily trading 
records of all related cash or forward 
transactions it executes, including all 
documents on which the related cash 
or forward transaction information is 
originally recorded. Each swap dealer 
and major swap participant shall en-
sure that its records include all infor-
mation necessary to conduct a com-
prehensive and accurate trade recon-
struction for each related cash or for-
ward transaction. Each swap dealer 
and major swap participant shall main-
tain each transaction record in a man-
ner identifiable and searchable by 
transaction and by counterparty. Such 
records shall include, but are not lim-
ited to: 
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(1) A record of all oral and written 
communications provided or received 
concerning quotes, solicitations, bids, 
offers, instructions, trading, and 
prices, that lead to the conclusion of a 
related cash or forward transaction, 
whether communicated by telephone, 
voicemail, facsimile, instant mes-
saging, chat rooms, electronic mail, 
mobile device, or other digital or elec-
tronic media; 

(2) Reliable timing data for the initi-
ation of the transaction that would 
permit complete and accurate trade re-
construction; 

(3) A record of the date and time, to 
the nearest minute, using Coordinated 
Universal Time (UTC), by timestamp 
or other timing device, for each 
quotation provided to, or received 
from, the counterparty prior to execu-
tion; 

(4) A record of the date and time of 
execution of each related cash or for-
ward transaction, to the nearest 
minute, using Coordinated Universal 
Time (UTC), by timestamp or other 
timing device; 

(5) All terms of each related cash or 
forward transaction; 

(6) The price at which the related 
cash or forward transaction was exe-
cuted; and 

(7) A record of the daily calculation 
of the value of the related cash or for-
ward transaction and any other rel-
evant financial information. 

§ 23.203 Records; retention and inspec-
tion. 

(a) Location of records—(1) Records. All 
records required to be kept by a swap 
dealer or major swap participant by 
the Act and by Commission regulations 
shall be kept at the principal place of 
business of the swap dealer or major 
swap participant or such other prin-
cipal office as shall be designated by 
the swap dealer or major swap partici-
pant. If the principal place of business 
is outside of the United States, its ter-
ritories or possessions, then upon the 
request of a Commission representa-
tive, the swap dealer or major swap 
participant must provide such records 
as requested at the place in the United 
States, its territories, or possessions 
designated by the representative with-
in 72 hours after receiving the request. 

(2) Contact information. Each swap 
dealer and major swap participant 
shall maintain for each of its offices a 
listing, by name or title, of each person 
at that office who, without delay, can 
explain the types of records the swap 
dealer or major swap participant main-
tains at that office and the information 
contained in those records. 

(b) Record retention. (1) The records 
required to be maintained by this chap-
ter shall be maintained in accordance 
with the provisions of § 1.31, except as 
provided in paragraphs (b)(2) and (3) of 
this section. All records required to be 
kept by the Act and by Commission 
regulations shall be kept for a period of 
five years from the date the record was 
made and shall be readily accessible 
during the first two (2) years of the 
five-year period. All such records shall 
be open to inspection by any represent-
ative of the Commission, the United 
States Department of Justice, or any 
applicable prudential regulator. 
Records relating to swaps defined in 
section 1a(47)(A)(v) shall be open to in-
spection by any representative of the 
Commission, the United States Depart-
ment of Justice, the Securities and Ex-
change Commission, or any applicable 
prudential regulator. 

(2) Records of any swap or related 
cash or forward transaction shall be 
kept until the termination, maturity, 
expiration, transfer, assignment, or no-
vation date of the transaction, and for 
a period of five years after such date. 
Such records shall be readily accessible 
until the termination, maturity, expi-
ration, transfer, assignment, or nova-
tion date of the transaction and during 
the first two years of the 5-year period 
following such date. Provided, however, 
that records of oral communications 
communicated by telephone, 
voicemail, mobile device, or other dig-
ital or electronic media pursuant to 
§ 23.202(a)(1) and (b)(1) shall be kept for 
a period of one year. All such records 
shall be open to inspection by any rep-
resentative of the Commission, the 
United States Department of Justice, 
or any applicable prudential regulator. 
Records relating to swaps defined in 
section 1a(47)(A)(v) shall be open to in-
spection by any representative of the 
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Commission, the United States Depart-
ment of Justice, the Securities and Ex-
change Commission, or any applicable 
prudential regulator. 

(3) Records of any swap data reported 
in accordance with part 45 of this chap-
ter shall be maintained in accordance 
with the requirements of § 45.2 of this 
chapter. 

§ 23.204 Reports to swap data reposi-
tories. 

(a) Reporting of swap transaction data 
to swap data repositories. Each swap 
dealer and major swap participant 
shall report all information and data in 
accordance with part 45 of this chapter. 

(b) Electronic reporting of swap trans-
action data. Each swap dealer and 
major swap participant shall have the 
electronic systems and procedures nec-
essary to transmit electronically all 
information and data required to be re-
ported in accordance with part 45 of 
this chapter. 

§ 23.205 Real-time public reporting. 
(a) Real-time public reporting of swap 

transaction and pricing data. Each swap 
dealer and major swap participant 
shall report all information and swap 
transaction and pricing data required 
to be reported in accordance with the 
real-time public recording require-
ments in part 43 of this chapter. 

(b) Electronic reporting of swap trans-
action data. Each swap dealer and 
major swap participant shall have the 
electronic systems and procedures nec-
essary to transmit electronically all 
information and data required to be re-
ported in accordance with part 43 of 
this chapter. 

§ 23.206 Delegation of authority to the 
Director of the Division of Swap 
Dealer and Intermediary Oversight 
to establish an alternative compli-
ance schedule to comply with daily 
trading records. 

(a) The Commission hereby delegates 
to the Director of the Division of Swap 
Dealer and Intermediary Oversight or 
such other employee or employees as 
the Director may designate from time 
to time, the authority to establish an 
alternative compliance schedule for re-
quirements of § 23.202 that are found to 
be technologically or economically im-
practicable for an affected swap dealer 

or major swap participant that seeks, 
in good faith, to comply with the re-
quirements of § 23.202 within a reason-
able time period beyond the date on 
which compliance by such swap dealer 
or major swap participant is otherwise 
required. 

(b) A request for an alternative com-
pliance schedule under this section 
shall be acted upon by the Director of 
the Division of Swap Dealer and Inter-
mediary Oversight within 30 days from 
the time such a request is received, or 
it shall be deemed approved. 

(c) Relief granted under this section 
shall not cause a registrant to be out of 
compliance or deemed in violation of 
any registration requirements. 

(d) Notwithstanding any other provi-
sion of this section, in any case in 
which a Commission employee dele-
gated authority under this section be-
lieves it appropriate, he or she may 
submit to the Commission for its con-
sideration the question of whether an 
alternative compliance schedule should 
be established. Nothing in this section 
shall be deemed to prohibit the Com-
mission, at its election, from exer-
cising the authority delegated in this 
section. 

Subpart H—Business Conduct 
Standards for Swap Dealers 
and Major Swap Participants 
Dealing With Counterparties, 
Including Special Entities 

SOURCE: 77 FR 9822, Feb. 17, 2012, unless 
otherwise noted. 

§ 23.400 Scope. 

The sections of this subpart shall 
apply to swap dealers and, unless oth-
erwise indicated, major swap partici-
pants. These rules are not intended to 
limit or restrict the applicability of 
other provisions of the Act and rules 
and regulations thereunder, or other 
applicable laws, rules and regulations. 
The provisions of this subpart shall 
apply in connection with transactions 
in swaps as well as in connection with 
swaps that are offered but not entered 
into. 
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§ 23.401 Definitions. 
(a) Counterparty. The term 

‘‘counterparty,’’ as appropriate in this 
subpart, includes any person who is a 
prospective counterparty to a swap. 

(b) Major swap participant. The term 
‘‘major swap participant’’ means any 
person defined in Section 1a(33) of the 
Act and § 1.3 of this chapter and, as ap-
propriate in this subpart, any person 
acting for or on behalf of a major swap 
participant, including an associated 
person defined in Section 1a(4) of the 
Act. 

(c) Special Entity. The term ‘‘Special 
Entity’’ means: 

(1) A Federal agency; 
(2) A State, State agency, city, coun-

ty, municipality, other political sub-
division of a State, or any instrumen-
tality, department, or a corporation of 
or established by a State or political 
subdivision of a State; 

(3) Any employee benefit plan subject 
to Title I of the Employee Retirement 
Income Security Act of 1974 (29 U.S.C. 
1002); 

(4) Any governmental plan, as defined 
in Section 3 of the Employee Retire-
ment Income Security Act of 1974 (29 
U.S.C. 1002); 

(5) Any endowment, including an en-
dowment that is an organization de-
scribed in Section 501(c)(3) of the Inter-
nal Revenue Code of 1986 (26 U.S.C. 
501(c)(3)); or 

(6) Any employee benefit plan defined 
in Section 3 of the Employee Retire-
ment Income Security Act of 1974 (29 
U.S.C. 1002), not otherwise defined as a 
Special Entity, that elects to be a Spe-
cial Entity by notifying a swap dealer 
or major swap participant of its elec-
tion prior to entering into a swap with 
the particular swap dealer or major 
swap participant. 

(d) Swap dealer. The term ‘‘swap deal-
er’’ means any person defined in Sec-
tion 1a(49) of the Act and § 1.3 of this 
chapter and, as appropriate in this sub-
part, any person acting for or on behalf 
of a swap dealer, including an associ-
ated person defined in Section 1a(4) of 
the Act. 

§ 23.402 General provisions. 
(a) Policies and procedures to ensure 

compliance and prevent evasion. (1) Swap 
dealers and major swap participants 

shall have written policies and proce-
dures reasonably designed to: 

(i) Ensure compliance with the re-
quirements of this subpart; and 

(ii) Prevent a swap dealer or major 
swap participant from evading or par-
ticipating in or facilitating an evasion 
of any provision of the Act or any regu-
lation promulgated thereunder. 

(2) Swap dealers and major swap par-
ticipants shall implement and monitor 
compliance with such policies and pro-
cedures as part of their supervision and 
risk management requirements speci-
fied in subpart J of this part. 

(b) Know your counterparty. Each 
swap dealer shall implement policies 
and procedures reasonably designed to 
obtain and retain a record of the essen-
tial facts concerning each counterparty 
whose identity is known to the swap 
dealer prior to the execution of the 
transaction that are necessary for con-
ducting business with such 
counterparty. For purposes of this sec-
tion, the essential facts concerning a 
counterparty are: 

(1) Facts required to comply with ap-
plicable laws, regulations and rules; 

(2) Facts required to implement the 
swap dealer’s credit and operational 
risk management policies in connec-
tion with transactions entered into 
with such counterparty; and 

(3) Information regarding the author-
ity of any person acting for such 
counterparty. 

(c) True name and owner. Each swap 
dealer or major swap participant shall 
obtain and retain a record which shall 
show the true name and address of each 
counterparty whose identity is known 
to the swap dealer or major swap par-
ticipant prior to the execution of the 
transaction, the principal occupation 
or business of such counterparty as 
well as the name and address of any 
other person guaranteeing the perform-
ance of such counterparty and any per-
son exercising any control with respect 
to the positions of such counterparty. 

(d) Reasonable reliance on representa-
tions. A swap dealer or major swap par-
ticipant may rely on the written rep-
resentations of a counterparty to sat-
isfy its due diligence requirements 
under this subpart, unless it has infor-
mation that would cause a reasonable 
person to question the accuracy of the 
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representation. If agreed to by the 
counterparties, such representations 
may be contained in counterparty rela-
tionship documentation and may sat-
isfy the relevant requirements of this 
subpart for subsequent swaps offered to 
or entered into with a counterparty, 
provided however, that such 
counterparty undertakes to timely up-
date any material changes to the rep-
resentations. 

(e) Manner of disclosure. A swap deal-
er or major swap participant may pro-
vide the information required by this 
subpart by any reliable means agreed 
to in writing by the counterparty; pro-
vided however, for transactions initi-
ated on a designated contract market 
or swap execution facility, written 
agreement by the counterparty regard-
ing the reliable means of disclosure is 
not required. 

(f) Disclosures in a standard format. If 
agreed to by a counterparty, the disclo-
sure of material information that is ap-
plicable to multiple swaps between a 
swap dealer or major swap participant 
and a counterparty may be made in 
counterparty relationship documenta-
tion or other written agreement be-
tween the counterparties. 

(g) Record retention. Swap dealers and 
major swap participants shall create a 
record of their compliance with the re-
quirements of this subpart and shall re-
tain records in accordance with sub-
part F of this part and § 1.31 of this 
chapter and make them available to 
applicable prudential regulators upon 
request. 

§§ 23.403–23.409 [Reserved] 

§ 23.410 Prohibition on fraud, manipu-
lation, and other abusive practices. 

(a) It shall be unlawful for a swap 
dealer or major swap participant— 

(1) To employ any device, scheme, or 
artifice to defraud any Special Entity 
or prospective customer who is a Spe-
cial Entity; 

(2) To engage in any transaction, 
practice, or course of business that op-
erates as a fraud or deceit on any Spe-
cial Entity or prospective customer 
who is a Special Entity; or 

(3) To engage in any act, practice, or 
course of business that is fraudulent, 
deceptive, or manipulative. 

(b) Affirmative defense. It shall be an 
affirmative defense to an alleged viola-
tion of paragraph (a)(2) or (3) of this 
section for failure to comply with any 
requirement in this subpart if a swap 
dealer or major swap participant estab-
lishes that the swap dealer or major 
swap participant: 

(1) Did not act intentionally or reck-
lessly in connection with such alleged 
violation; and 

(2) Complied in good faith with writ-
ten policies and procedures reasonably 
designed to meet the particular re-
quirement that is the basis for the al-
leged violation. 

(c) Confidential treatment of 
counterparty information. (1) It shall be 
unlawful for any swap dealer or major 
swap participant to: 

(i) Disclose to any other person any 
material confidential information pro-
vided by or on behalf of a counterparty 
to the swap dealer or major swap par-
ticipant; or 

(ii) Use for its own purposes in any 
way that would tend to be materially 
adverse to the interests of a 
counterparty, any material confiden-
tial information provided by or on be-
half of a counterparty to the swap deal-
er or major swap participant. 

(2) Notwithstanding paragraph (c)(1) 
of this section, a swap dealer or major 
swap participant may disclose or use 
material confidential information pro-
vided by or on behalf of a counterparty 
to the swap dealer or major swap par-
ticipant if such disclosure or use is au-
thorized in writing by the 
counterparty, or is necessary: 

(i) For the effective execution of any 
swap for or with the counterparty; 

(ii) To hedge or mitigate any expo-
sure created by such swap; or 

(iii) To comply with a request of the 
Commission, Department of Justice, 
any self-regulatory organization des-
ignated by the Commission, or an ap-
plicable prudential regulator, or is oth-
erwise required by law. 

(3) Each swap dealer or major swap 
participant shall implement written 
policies and procedures reasonably de-
signed to protect material confidential 
information provided by or on behalf of 
a counterparty from disclosure and use 
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in violation of this section by any per-
son acting for or on behalf of the swap 
dealer or major swap participant. 

§§ 23.411–23.429 [Reserved] 

§ 23.430 Verification of counterparty 
eligibility. 

(a) Eligibility. A swap dealer or major 
swap participant shall verify that a 
counterparty meets the eligibility 
standards for an eligible contract par-
ticipant, as defined in Section 1a(18) of 
the Act and § 1.3 of this chapter, before 
offering to enter into or entering into a 
swap with that counterparty. 

(b) Special Entity. In verifying the eli-
gibility of a counterparty pursuant to 
paragraph (a) of this section, a swap 
dealer or major swap participant shall 
also verify whether the counterparty is 
a Special Entity. 

(c) Special Entity election. In verifying 
the eligibility of a counterparty pursu-
ant to paragraph (a) of this section, a 
swap dealer or major swap participant 
shall verify whether a counterparty is 
eligible to elect to be a Special Entity 
under § 23.401(c)(6) and, if so, notify 
such counterparty of its right to make 
such an election. 

(d) Safe harbor. A swap dealer or 
major swap participant may rely on 
written representations of a 
counterparty to satisfy the require-
ments of this section as provided in 
§ 23.402(d). A swap dealer or major swap 
participant will have a reasonable basis 
to rely on such written representations 
for purposes of the requirements in 
paragraphs (a) and (b) of this section if 
the counterparty specifies in such rep-
resentations the provision(s) of Section 
1a(18) of the Act or paragraph(s) of § 1.3 
of this chapter that describe its status 
as an eligible contract participant and, 
in the case of a Special Entity, the 
paragraph(s) of the Special Entity defi-
nition in § 23.401(c) that define its sta-
tus as a Special Entity. 

(e) This section shall not apply with 
respect to: 

(1) A transaction that is initiated on 
a designated contract market; or 

(2) A transaction initiated on a swap 
execution facility, if the swap dealer or 
major swap participant does not know 
the identity of the counterparty to the 
transaction prior to execution. 

§ 23.431 Disclosures of material infor-
mation. 

(a) At a reasonably sufficient time 
prior to entering into a swap, a swap 
dealer or major swap participant shall 
disclose to any counterparty to the 
swap (other than a swap dealer, major 
swap participant, security-based swap 
dealer, or major security-based swap 
participant) material information con-
cerning the swap in a manner reason-
ably designed to allow the 
counterparty to assess: 

(1) The material risks of the par-
ticular swap, which may include mar-
ket, credit, liquidity, foreign currency, 
legal, operational, and any other appli-
cable risks; 

(2) The material characteristics of 
the particular swap, which shall in-
clude the material economic terms of 
the swap, the terms relating to the op-
eration of the swap, and the rights and 
obligations of the parties during the 
term of the swap; and 

(3) The material incentives and con-
flicts of interest that the swap dealer 
or major swap participant may have in 
connection with a particular swap, 
which shall include: 

(i) With respect to disclosure of the 
price of the swap, the price of the swap 
and the mid-market mark of the swap 
as set forth in paragraph (d)(2) of this 
section; and 

(ii) Any compensation or other incen-
tive from any source other than the 
counterparty that the swap dealer or 
major swap participant may receive in 
connection with the swap. 

(b) Scenario Analysis. Prior to enter-
ing into a swap with a counterparty 
(other than a swap dealer, major swap 
participant, security-based swap deal-
er, or major security-based swap par-
ticipant) that is not made available for 
trading, as provided in Section 2(h)(8) 
of the Act, on a designated contract 
market or swap execution facility, a 
swap dealer shall: 

(1) Notify the counterparty that it 
can request and consult on the design 
of a scenario analysis to allow the 
counterparty to assess its potential ex-
posure in connection with the swap; 

(2) Upon request of the counterparty, 
provide a scenario analysis, which is 
designed in consultation with the 
counterparty and done over a range of 
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assumptions, including severe downside 
stress scenarios that would result in a 
significant loss; 

(3) Disclose all material assumptions 
and explain the calculation methodolo-
gies used to perform any requested sce-
nario analysis; provided however, that 
the swap dealer is not required to dis-
close confidential, proprietary infor-
mation about any model it may use to 
prepare the scenario analysis; and 

(4) In designing any requested sce-
nario analysis, consider any relevant 
analyses that the swap dealer under-
takes for its own risk management 
purposes, including analyses performed 
as part of its ‘‘New Product Policy’’ 
specified in § 23.600(c)(3). 

(c) Paragraphs (a) and (b) of this sec-
tion shall not apply with respect to a 
transaction that is: 

(1) Initiated on a designated contract 
market or a swap execution facility; 
and 

(2) One in which the swap dealer or 
major swap participant does not know 
the identity of the counterparty to the 
transaction prior to execution. 

(d) Daily mark. A swap dealer or 
major swap participant shall: 

(1) For cleared swaps, notify a 
counterparty (other than a swap deal-
er, major swap participant, security- 
based swap dealer, or major security- 
based swap participant) of the counter-
party’s right to receive, upon request, 
the daily mark from the appropriate 
derivatives clearing organization. 

(2) For uncleared swaps, provide the 
counterparty (other than a swap deal-
er, major swap participant, security- 
based swap dealer, or major security- 
based swap participant) with a daily 
mark, which shall be the mid-market 
mark of the swap. The mid-market 
mark of the swap shall not include 
amounts for profit, credit reserve, 
hedging, funding, liquidity, or any 
other costs or adjustments. The daily 
mark shall be provided to the 
counterparty during the term of the 
swap as of the close of business or such 
other time as the parties agree in writ-
ing. 

(3) For uncleared swaps, disclose to 
the counterparty: 

(i) The methodology and assumptions 
used to prepare the daily mark and any 
material changes during the term of 

the swap; provided however, that the 
swap dealer or major swap participant 
is not required to disclose to the 
counterparty confidential, proprietary 
information about any model it may 
use to prepare the daily mark; and 

(ii) Additional information con-
cerning the daily mark to ensure a fair 
and balanced communication, includ-
ing, as appropriate, that: 

(A) The daily mark may not nec-
essarily be a price at which either the 
counterparty or the swap dealer or 
major swap participant would agree to 
replace or terminate the swap; 

(B) Depending upon the agreement of 
the parties, calls for margin may be 
based on considerations other than the 
daily mark provided to the 
counterparty; and 

(C) The daily mark may not nec-
essarily be the value of the swap that 
is marked on the books of the swap 
dealer or major swap participant. 

§ 23.432 Clearing disclosures. 

(a) For swaps required to be cleared— 
right to select derivatives clearing organi-
zation. A swap dealer or major swap 
participant shall notify any 
counterparty (other than a swap deal-
er, major swap participant, securities- 
based swap dealer, or major securities- 
based swap participant) with which it 
entered into a swap that is subject to 
mandatory clearing under Section 2(h) 
of the Act, that the counterparty has 
the sole right to select the derivatives 
clearing organization at which the 
swap will be cleared. 

(b) For swaps not required to be 
cleared—right to clearing. A swap dealer 
or major swap participant shall notify 
any counterparty (other than a swap 
dealer, major swap participant, securi-
ties-based swap dealer, or major securi-
ties-based swap participant) with 
which it entered into a swap that is not 
subject to the mandatory clearing re-
quirements under Section 2(h) of the 
Act that the counterparty: 

(1) May elect to require clearing of 
the swap; and 

(2) Shall have the sole right to select 
the derivatives clearing organization 
at which the swap will be cleared. 
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§ 23.433 Communications—fair dealing. 

With respect to any communication 
between a swap dealer or major swap 
participant and any counterparty, the 
swap dealer or major swap participant 
shall communicate in a fair and bal-
anced manner based on principles of 
fair dealing and good faith. 

§ 23.434 Recommendations to counter-
parties—institutional suitability. 

(a) A swap dealer that recommends a 
swap or trading strategy involving a 
swap to a counterparty, other than a 
swap dealer, major swap participant, 
security-based swap dealer, or major 
security-based swap participant, must: 

(1) Undertake reasonable diligence to 
understand the potential risks and re-
wards associated with the rec-
ommended swap or trading strategy in-
volving a swap; and 

(2) Have a reasonable basis to believe 
that the recommended swap or trading 
strategy involving a swap is suitable 
for the counterparty. To establish a 
reasonable basis for a recommendation, 
a swap dealer must have or obtain in-
formation about the counterparty, in-
cluding the counterparty’s investment 
profile, trading objectives, and ability 
to absorb potential losses associated 
with the recommended swap or trading 
strategy involving a swap. 

(b) Safe harbor. A swap dealer may 
fulfill its obligations under paragraph 
(a)(2) of this section with respect to a 
particular counterparty if: 

(1) The swap dealer reasonably deter-
mines that the counterparty, or an 
agent to which the counterparty has 
delegated decision-making authority, 
is capable of independently evaluating 
investment risks with regard to the 
relevant swap or trading strategy in-
volving a swap; 

(2) The counterparty or its agent rep-
resents in writing that it is exercising 
independent judgment in evaluating 
the recommendations of the swap deal-
er with regard to the relevant swap or 
trading strategy involving a swap; 

(3) The swap dealer discloses in writ-
ing that it is acting in its capacity as 
a counterparty and is not undertaking 
to assess the suitability of the swap or 
trading strategy involving a swap for 
the counterparty; and 

(4) In the case of a counterparty that 
is a Special Entity, the swap dealer 
complies with § 23.440 where the rec-
ommendation would cause the swap 
dealer to act as an advisor to a Special 
Entity within the meaning of 
§ 23.440(a). 

(c) A swap dealer will satisfy the re-
quirements of paragraph (b)(1) of this 
section if it receives written represen-
tations, as provided in § 23.402(d), that: 

(1) In the case of a counterparty that 
is not a Special Entity, the 
counterparty has complied in good 
faith with written policies and proce-
dures that are reasonably designed to 
ensure that the persons responsible for 
evaluating the recommendation and 
making trading decisions on behalf of 
the counterparty are capable of doing 
so; or 

(2) In the case of a counterparty that 
is a Special Entity, satisfy the terms of 
the safe harbor in § 23.450(d). 

§§ 23.435–23.439 [Reserved] 

§ 23.440 Requirements for swap deal-
ers acting as advisors to Special En-
tities. 

(a) Acts as an advisor to a Special Enti-
ty. For purposes of this section, a swap 
dealer ‘‘acts as an advisor to a Special 
Entity’’ when the swap dealer rec-
ommends a swap or trading strategy 
involving a swap that is tailored to the 
particular needs or characteristics of 
the Special Entity. 

(b) Safe harbors. A swap dealer will 
not ‘‘act as an advisor to a Special En-
tity’’ within the meaning of paragraph 
(a) of this section if: 

(1) With respect to a Special Entity 
that is an employee benefit plan as de-
fined in § 23.401(c)(3): 

(i) The Special Entity represents in 
writing that it has a fiduciary as de-
fined in Section 3 of the Employee Re-
tirement Income Security Act of 1974 
(29 U.S.C. 1002) that is responsible for 
representing the Special Entity in con-
nection with the swap transaction; 

(ii) The fiduciary represents in writ-
ing that it will not rely on rec-
ommendations provided by the swap 
dealer; and 

(iii) The Special Entity represents in 
writing: 

(A) That it will comply in good faith 
with written policies and procedures 
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reasonably designed to ensure that any 
recommendation the Special Entity re-
ceives from the swap dealer materially 
affecting a swap transaction is evalu-
ated by a fiduciary before the trans-
action occurs; or 

(B) That any recommendation the 
Special Entity receives from the swap 
dealer materially affecting a swap 
transaction will be evaluated by a fidu-
ciary before that transaction occurs; or 

(2) With respect to any Special Enti-
ty: 

(i) The swap dealer does not express 
an opinion as to whether the Special 
Entity should enter into a rec-
ommended swap or trading strategy in-
volving a swap that is tailored to the 
particular needs or characteristics of 
the Special Entity; 

(ii) The Special Entity represents in 
writing that: 

(A) The Special Entity will not rely 
on recommendations provided by the 
swap dealer; and 

(B) The Special Entity will rely on 
advice from a qualified independent 
representative within the meaning of 
§ 23.450; and 

(iii) The swap dealer discloses to the 
Special Entity that it is not under-
taking to act in the best interests of 
the Special Entity as otherwise re-
quired by this section. 

(c) A swap dealer that acts as an ad-
visor to a Special Entity shall comply 
with the following requirements: 

(1) Duty. Any swap dealer that acts as 
an advisor to a Special Entity shall 
have a duty to make a reasonable de-
termination that any swap or trading 
strategy involving a swap rec-
ommended by the swap dealer is in the 
best interests of the Special Entity. 

(2) Reasonable efforts. Any swap dealer 
that acts as an advisor to a Special En-
tity shall make reasonable efforts to 
obtain such information as is necessary 
to make a reasonable determination 
that any swap or trading strategy in-
volving a swap recommended by the 
swap dealer is in the best interests of 
the Special Entity, including informa-
tion relating to: 

(i) The financial status of the Special 
Entity, as well as the Special Entity’s 
future funding needs; 

(ii) The tax status of the Special En-
tity; 

(iii) The hedging, investment, financ-
ing, or other objectives of the Special 
Entity; 

(iv) The experience of the Special En-
tity with respect to entering into 
swaps, generally, and swaps of the type 
and complexity being recommended; 

(v) Whether the Special Entity has 
the financial capability to withstand 
changes in market conditions during 
the term of the swap; and 

(vi) Such other information as is rel-
evant to the particular facts and cir-
cumstances of the Special Entity, mar-
ket conditions, and the type of swap or 
trading strategy involving a swap 
being recommended. 

(d) Reasonable reliance on representa-
tions of the Special Entity. As provided 
in § 23.402(d), the swap dealer may rely 
on written representations of the Spe-
cial Entity to satisfy its requirement 
in paragraph (c)(2) of this section to 
make ‘‘reasonable efforts’’ to obtain 
necessary information. 

§§ 23.441–23.449 [Reserved] 

§ 23.450 Requirements for swap deal-
ers and major swap participants 
acting as counterparties to Special 
Entities. 

(a) Definitions. For purposes of this 
section: 

(1) The term ‘‘principal relationship’’ 
means where a swap dealer or major 
swap participant is a principal of the 
representative of a Special Entity or 
the representative of a Special Entity 
is a principal of the swap dealer or 
major swap participant. The term 
‘‘principal’’ means any person listed in 
§ 3.1(a)(1) through(3) of this chapter. 

(2) The term ‘‘statutory disqualifica-
tion’’ means grounds for refusal to reg-
ister or to revoke, condition, or re-
strict the registration of any reg-
istrant or applicant for registration as 
set forth in Sections 8a(2) and 8a(3) of 
the Act. 

(b)(1) Any swap dealer or major swap 
participant that offers to enter or en-
ters into a swap with a Special Entity, 
other than a Special Entity defined in 
§ 23.401(c)(3), shall have a reasonable 
basis to believe that the Special Entity 
has a representative that: 

(i) Has sufficient knowledge to evalu-
ate the transaction and risks; 
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(ii) Is not subject to a statutory dis-
qualification; 

(iii) Is independent of the swap dealer 
or major swap participant; 

(iv) Undertakes a duty to act in the 
best interests of the Special Entity it 
represents; 

(v) Makes appropriate and timely dis-
closures to the Special Entity; 

(vi) Evaluates, consistent with any 
guidelines provided by the Special En-
tity, fair pricing and the appropriate-
ness of the swap; and 

(vii) In the case of a Special Entity 
as defined in § 23.401(c)(2) or (4), is sub-
ject to restrictions on certain political 
contributions imposed by the Commis-
sion, the Securities and Exchange Com-
mission, or a self-regulatory organiza-
tion subject to the jurisdiction of the 
Commission or the Securities and Ex-
change Commission; provided however, 
that this paragraph (b)(1)(vii) of this 
section shall not apply if the represent-
ative is an employee of the Special En-
tity. 

(2) Any swap dealer or major swap 
participant that offers to enter or en-
ters into a swap with a Special Entity 
as defined in § 23.401(c)(3) shall have a 
reasonable basis to believe that the 
Special Entity has a representative 
that is a fiduciary as defined in Section 
3 of the Employee Retirement Income 
Security Act of 1974 (29 U.S.C. 1002). 

(c) Independent. For purposes of para-
graph (b)(1)(iii) of this section, a rep-
resentative of a Special Entity will be 
deemed to be independent of the swap 
dealer or major swap participant if: 

(1) The representative is not and, 
within one year of representing the 
Special Entity in connection with the 
swap, was not an associated person of 
the swap dealer or major swap partici-
pant within the meaning of Section 
1a(4) of the Act; 

(2) There is no principal relationship 
between the representative of the Spe-
cial Entity and the swap dealer or 
major swap participant; 

(3) The representative: 
(i) Provides timely and effective dis-

closures to the Special Entity of all 
material conflicts of interest that 
could reasonably affect the judgment 
or decision making of the representa-
tive with respect to its obligations to 
the Special Entity; and 

(ii) Complies with policies and proce-
dures reasonably designed to manage 
and mitigate such material conflicts of 
interest; 

(4) The representative is not directly 
or indirectly, through one or more per-
sons, controlled by, in control of, or 
under common control with the swap 
dealer or major swap participant; and 

(5) The swap dealer or major swap 
participant did not refer, recommend, 
or introduce the representative to the 
Special Entity within one year of the 
representative’s representation of the 
Special Entity in connection with the 
swap. 

(d) Safe harbor. (1) A swap dealer or 
major swap participant shall be 
deemed to have a reasonable basis to 
believe that the Special Entity, other 
than a Special Entity defined in 
§ 23.401(c)(3), has a representative that 
satisfies the applicable requirements of 
paragraph (b)(1) of this section, pro-
vided that: 

(i) The Special Entity represents in 
writing to the swap dealer or major 
swap participant that it has complied 
in good faith with written policies and 
procedures reasonably designed to en-
sure that it has selected a representa-
tive that satisfies the applicable re-
quirements of paragraph (b) of this sec-
tion, and that such policies and proce-
dures provide for ongoing monitoring 
of the performance of such representa-
tive consistent with the requirements 
of paragraph (b) of this section; and 

(ii) The representative represents in 
writing to the Special Entity and swap 
dealer or major swap participant that 
the representative: 

(A) Has policies and procedures rea-
sonably designed to ensure that it sat-
isfies the applicable requirements of 
paragraph (b) of this section; 

(B) Meets the independence test in 
paragraph (c) of this section; and 

(C) Is legally obligated to comply 
with the applicable requirements of 
paragraph (b) of this section by agree-
ment, condition of employment, law, 
rule, regulation, or other enforceable 
duty. 

(2) A swap dealer or major swap par-
ticipant shall be deemed to have a rea-
sonable basis to believe that a Special 
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Entity defined in § 23.401(c)(3) has a rep-
resentative that satisfies the applica-
ble requirements in paragraph (b)(2) of 
this section, provided that the Special 
Entity provides in writing to the swap 
dealer or major swap participant the 
representative’s name and contact in-
formation, and represents in writing 
that the representative is a fiduciary 
as defined in Section 3 of the Employee 
Retirement Income Security Act of 
1974 (29 U.S.C. 1002). 

(e) Reasonable reliance on representa-
tions of the Special Entity. A swap dealer 
or major swap participant may rely on 
written representations of a Special 
Entity and, as applicable under this 
section, the Special Entity’s represent-
ative to satisfy any requirement of this 
section as provided in § 23.402(d). 

(f) Chief compliance officer review. If a 
swap dealer or major swap participant 
initially determines that it does not 
have a reasonable basis to believe that 
the representative of a Special Entity 
meets the criteria established in this 
section, the swap dealer or major swap 
participant shall make a written 
record of the basis for such determina-
tion and submit such determination to 
its chief compliance officer for review 
to ensure that the swap dealer or major 
swap participant has a substantial, un-
biased basis for the determination. 

(g) Before the initiation of a swap, a 
swap dealer or major swap participant 
shall disclose to the Special Entity in 
writing: 

(1) The capacity in which it is acting 
in connection with the swap; and 

(2) If the swap dealer or major swap 
participant engages in business with 
the Special Entity in more than one 
capacity, the swap dealer or major 
swap participant shall disclose the ma-
terial differences between such capac-
ities. 

(h) This section shall not apply with 
respect to a transaction that is: 

(1) Initiated on a designated contract 
market or swap execution facility; and 

(2) One in which the swap dealer or 
major swap participant does not know 
the identity of the counterparty to the 
transaction prior to execution. 

§ 23.451 Political contributions by cer-
tain swap dealers. 

(a) Definitions. For the purposes of 
this section: 

(1) The term ‘‘contribution’’ means 
any gift, subscription, loan, advance, 
or deposit of money or anything of 
value made: 

(i) For the purpose of influencing any 
election for federal, state, or local of-
fice; 

(ii) For payment of debt incurred in 
connection with any such election; or 

(iii) For transition or inaugural ex-
penses incurred by the successful can-
didate for federal, state, or local office. 

(2) The term ‘‘covered associate’’ 
means: 

(i) Any general partner, managing 
member, or executive officer, or other 
person with a similar status or func-
tion; 

(ii) Any employee who solicits a gov-
ernmental Special Entity for the swap 
dealer and any person who supervises, 
directly or indirectly, such employee; 
and 

(iii) Any political action committee 
controlled by the swap dealer or by any 
person described in paragraphs (a)(2)(i) 
and (a)(2)(ii) of this section. 

(3) The term ‘‘governmental Special 
Entity’’ means any Special Entity de-
fined in § 23.401(c)(2) or (4). 

(4) The term ‘‘official’’ of a govern-
mental Special Entity means any per-
son (including any election committee 
for such person) who was, at the time 
of the contribution, an incumbent, can-
didate, or successful candidate for elec-
tive office of a governmental Special 
Entity, if the office: 

(i) Is directly or indirectly respon-
sible for, or can influence the outcome 
of, the selection of a swap dealer by a 
governmental Special Entity; or 

(ii) Has authority to appoint any per-
son who is directly or indirectly re-
sponsible for, or can influence the out-
come of, the selection of a swap dealer 
by a governmental Special Entity. 

(5) The term ‘‘payment’’ means any 
gift, subscription, loan, advance, or de-
posit of money or anything of value. 

(6) The term ‘‘regulated person’’ 
means: 

(i) A person that is subject to restric-
tions on certain political contributions 

VerDate Sep<11>2014 19:00 May 10, 2017 Jkt 241057 PO 00000 Frm 00609 Fmt 8010 Sfmt 8010 Q:\17\17V1.TXT 31lp
ow

el
l o

n 
D

S
K

54
D

X
V

N
1O

F
R

 w
ith

 $
$_

JO
B



600 

17 CFR Ch. I (4–1–17 Edition) § 23.451 

imposed by the Commission, the Secu-
rities and Exchange Commission, or a 
self-regulatory agency subject to the 
jurisdiction of the Commission or the 
Securities and Exchange Commission; 

(ii) A general partner, managing 
member, or executive officer of such 
person, or other individual with a simi-
lar status or function; or 

(iii) An employee of such person who 
solicits a governmental Special Entity 
for the swap dealer and any person who 
supervises, directly or indirectly, such 
employee. 

(7) The term ‘‘solicit’’ means a direct 
or indirect communication by any per-
son with a governmental Special Enti-
ty for the purpose of obtaining or re-
taining an engagement related to a 
swap. 

(b) Prohibitions and exceptions. (1) As a 
means reasonably designed to prevent 
fraud, no swap dealer shall offer to 
enter into or enter into a swap or a 
trading strategy involving a swap with 
a governmental Special Entity within 
two years after any contribution to an 
official of such governmental Special 
Entity was made by the swap dealer or 
by any covered associate of the swap 
dealer; provided however, that: 

(2) This prohibition does not apply: 
(i) If the only contributions made by 

the swap dealer to an official of such 
governmental Special Entity were 
made by a covered associate: 

(A) To officials for whom the covered 
associate was entitled to vote at the 
time of the contributions, provided 
that the contributions in the aggregate 
do not exceed $350 to any one official 
per election; or 

(B) To officials for whom the covered 
associate was not entitled to vote at 
the time of the contributions, provided 
that the contributions in the aggregate 
do not exceed $150 to any one official 
per election; 

(ii) To a swap dealer as a result of a 
contribution made by a natural person 
more than six months prior to becom-
ing a covered associate of the swap 
dealer, provided that this exclusion 
shall not apply if the natural person, 
after becoming a covered associate, so-
licits the governmental Special Entity 
on behalf of the swap dealer to offer to 
enter into or to enter into a swap or 
trading strategy involving a swap; or 

(iii) To a swap that is: 
(A) Initiated on a designated con-

tract market or swap execution facil-
ity; and 

(B) One in which the swap dealer does 
not know the identity of the 
counterparty to the transaction prior 
to execution. 

(3) No swap dealer or any covered as-
sociate of the swap dealer shall: 

(i) Provide or agree to provide, di-
rectly or indirectly, payment to any 
person to solicit a governmental Spe-
cial Entity to offer to enter into, or to 
enter into, a swap with that swap deal-
er unless such person is a regulated 
person; or 

(ii) Coordinate, or solicit any person 
or political action committee to make, 
any: 

(A) Contribution to an official of a 
governmental Special Entity with 
which the swap dealer is offering to 
enter into, or has entered into, a swap; 
or 

(B) Payment to a political party of a 
state or locality with which the swap 
dealer is offering to enter into or has 
entered into a swap or a trading strat-
egy involving a swap. 

(c) Circumvention of rule. No swap 
dealer shall, directly or indirectly, 
through or by any other person or 
means, do any act that would result in 
a violation of paragraph (b) of this sec-
tion. 

(d) Requests for exemption. The Com-
mission, upon application, may condi-
tionally or unconditionally exempt a 
swap dealer from the prohibition under 
paragraph (b) of this section. In deter-
mining whether to grant an exemption, 
the Commission will consider, among 
other factors: 

(1) Whether the exemption is nec-
essary or appropriate in the public in-
terest and consistent with the protec-
tion of investors and the purposes of 
the Act; 

(2) Whether the swap dealer: 
(i) Before the contribution resulting 

in the prohibition was made, imple-
mented policies and procedures reason-
ably designed to prevent violations of 
this section; 

(ii) Prior to or at the time the con-
tribution which resulted in such prohi-
bition was made, had no actual knowl-
edge of the contribution; and 
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(iii) After learning of the contribu-
tion: 

(A) Has taken all available steps to 
cause the contributor involved in mak-
ing the contribution which resulted in 
such prohibition to obtain a return of 
the contribution; and 

(B) Has taken such other remedial or 
preventive measures as may be appro-
priate under the circumstances; 

(3) Whether, at the time of the con-
tribution, the contributor was a cov-
ered associate or otherwise an em-
ployee of the swap dealer, or was seek-
ing such employment; 

(4) The timing and amount of the 
contribution which resulted in the pro-
hibition; 

(5) The nature of the election (e.g., 
federal, state or local); and 

(6) The contributor’s apparent intent 
or motive in making the contribution 
that resulted in the prohibition, as evi-
denced by the facts and circumstances 
surrounding the contribution. 

(e) Prohibitions inapplicable. (1) The 
prohibitions under paragraph (b) of this 
section shall not apply to a contribu-
tion made by a covered associate of the 
swap dealer if: 

(i) The swap dealer discovered the 
contribution within 120 calendar days 
of the date of such contribution; 

(ii) The contribution did not exceed 
the amounts permitted by paragraphs 
(b)(2)(i)(A) or (B) of this section; and 

(iii) The covered associate obtained a 
return of the contribution within 60 
calendar days of the date of discovery 
of the contribution by the swap dealer. 

(2) A swap dealer may not rely on 
paragraph (e)(1) of this section more 
than twice in any 12-month period. 

(3) A swap dealer may not rely on 
paragraph (e)(1) of this section more 
than once for any covered associate, re-
gardless of the time between contribu-
tions. 

APPENDIX A TO SUBPART H OF PART 23— 
GUIDANCE ON THE APPLICATION OF 
§§ 23.434 AND 23.440 FOR SWAP DEAL-
ERS THAT MAKE RECOMMENDATIONS 
TO COUNTERPARTIES OR SPECIAL EN-
TITIES 

The following provides guidance on the ap-
plication of §§ 23.434 and 23.440 to swap deal-
ers that make recommendations to counter-
parties or Special Entities. 

Section 23.434—Recommendations to 
Counterparties—Institutional Suitability 

A swap dealer that recommends a swap or 
trading strategy involving a swap to a 
counterparty, other than a swap dealer, 
major swap participant, security-based swap 
dealer or major security-based swap partici-
pant, must undertake reasonable diligence to 
understand the potential risks and rewards 
associated with the recommended swap or 
trading strategy involving a swap—general 
suitability (§ 23.434(a)(1))—and have a reason-
able basis to believe that the recommended 
swap or trading strategy involving a swap is 
suitable for the counterparty—specific suit-
ability (§ 23.434(a)(2)). To satisfy the general 
suitability obligation, a swap dealer must 
undertake reasonable diligence that will 
vary depending on, among other things, the 
complexity of and risks associated with the 
swap or swap trading strategy and the swap 
dealer’s familiarity with the swap or swap 
trading strategy. At a minimum, a swap 
dealer’s reasonable diligence must provide it 
with an understanding of the potential risks 
and rewards associated with the rec-
ommended swap or swap trading strategy. 

Recommendation. Whether a communica-
tion between a swap dealer and a 
counterparty is a recommendation will turn 
on the facts and circumstances of the par-
ticular situation. There are, however, cer-
tain factors the Commission will consider in 
reaching such a determination. The facts and 
circumstances determination of whether a 
communication is a ‘‘recommendation’’ re-
quires an analysis of the content, context, 
and presentation of the particular commu-
nication or set of communications. The de-
termination of whether a ‘‘recommendation’’ 
has been made, moreover, is an objective 
rather than a subjective inquiry. An impor-
tant factor in this regard is whether, given 
its content, context, and manner of presen-
tation, a particular communication from a 
swap dealer to a counterparty reasonably 
would be viewed as a ‘‘call to action,’’ or sug-
gestion that the counterparty enter into a 
swap. An analysis of the content, context, 
and manner of presentation of a communica-
tion requires examination of the underlying 
substantive information transmitted to the 
counterparty and consideration of any other 
facts and circumstances, such as any accom-
panying explanatory message from the swap 
dealer. Additionally, the more individually 
tailored the communication to a specific 
counterparty or a targeted group of counter-
parties about a swap, group of swaps or trad-
ing strategy involving the use of a swap, the 
greater the likelihood that the communica-
tion may be viewed as a ‘‘recommendation.’’ 

Safe harbor. A swap dealer may satisfy the 
safe harbor requirements of § 23.434(b) to ful-
fill its counterparty-specific suitability duty 
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1 The guidance in this appendix regarding 
the safe harbor to § 23.440 is limited to the 
safe harbor for any Special Entity under 
§ 23.440(b)(2). A swap dealer may separately 
comply with the safe harbor under 
§ 23.440(b)(1) for its communications to a Spe-
cial Entity that is an employee benefit plan 
as defined in § 23.401(c)(3). 

under § 23.434(a)(2) if: (1) The swap dealer rea-
sonably determines that the counterparty, 
or an agent to which the counterparty has 
delegated decision-making authority, is ca-
pable of independently evaluating invest-
ment risks with regard to the relevant swap 
or trading strategy involving a swap; (2) the 
counterparty or its agent represents in writ-
ing that it is exercising independent judg-
ment in evaluating the recommendations of 
the swap dealer; (3) the swap dealer discloses 
in writing that it is acting in its capacity as 
a counterparty and is not undertaking to as-
sess the suitability of the recommendation; 
and (4) in the case of a counterparty that is 
a Special Entity, the swap dealer complies 
with § 23.440 where the recommendation 
would cause the swap dealer to act as an ad-
visor to a Special Entity within the meaning 
of § 23.440(a). 

To reasonably determine that the 
counterparty, or an agent to which the 
counterparty has delegated decision-making 
authority, is capable of independently evalu-
ating investment risks of a recommendation, 
the swap dealer can rely on the written rep-
resentations of the counterparty, as provided 
in § 23.434(c). Section 23.434(c)(1) provides 
that a swap dealer will satisfy § 23.434(b)(1)’s 
requirement with respect to a counterparty 
other than a Special Entity if it receives rep-
resentations that the counterparty has com-
plied in good faith with the counterparty’s 
policies and procedures that are reasonably 
designed to ensure that the persons respon-
sible for evaluating the recommendation and 
making trading decisions on behalf of the 
counterparty are capable of doing so. Section 
§ 23.434(c)(2) provides that a swap dealer will 
satisfy § 23.434(b)(1)’s requirement with re-
spect to a Special Entity if it receives rep-
resentations that satisfy the terms of 
§ 23.450(d) regarding a Special Entity’s quali-
fied independent representative. 

Prong (4) of the safe harbor clarifies that 
§ 23.434’s application is broader than § 23.440— 
Requirements for Swap Dealers Acting as 
Advisors to Special Entities. Section 23.434 is 
triggered when a swap dealer recommends 
any swap or trading strategy that involves a 
swap to any counterparty. However, § 23.440 
is limited to a swap dealer’s recommenda-
tions (1) to a Special Entity (2) of swaps that 
are tailored to the particular needs or char-
acteristics of the Special Entity. Thus, a 
swap dealer that recommends a swap to a 
Special Entity that is tailored to the par-
ticular needs or characteristics of the Spe-
cial Entity may comply with its suitability 
obligation by satisfying the safe harbor in 
§ 23.434(b); however, the swap dealer must 
also comply with § 23.440 in such cir-
cumstances. 

Section 23.440—Requirements for Swap Dealers 
Acting as Advisors to Special Entities 

A swap dealer ‘‘acts as an advisor to a Spe-
cial Entity’’ under § 23.440 when the swap 
dealer recommends a swap or trading strat-
egy involving a swap that is tailored to the 
particular needs or characteristics of the 
Special Entity. A swap dealer that ‘‘acts as 
an advisor to a Special Entity’’ has a duty to 
make a reasonable determination that a rec-
ommendation is in the ‘‘best interests’’ of 
the Special Entities and must undertake 
‘‘reasonable efforts’’ to obtain information 
necessary to make such a determination. 

Whether a swap dealer ‘‘acts as an advisor 
to a Special Entity’’ will depend on: (1) 
Whether the swap dealer has made a rec-
ommendation to a Special Entity; and (2) 
whether the recommendation concerns a 
swap or trading strategy involving a swap 
that is tailored to the particular needs or 
characteristics of the Special Entity. To de-
termine whether a communication between a 
swap dealer and counterparty is a rec-
ommendation, the Commission will apply 
the same factors as under § 23.434, the suit-
ability rule. However, unlike the suitability 
rule, which covers recommendations regard-
ing any type of swap or trading strategy in-
volving a swap, the ‘‘acts as an advisor rule’’ 
and ‘‘best interests’’ duty will be triggered 
only if the recommendation is of a swap or 
trading strategy involving a swap that is 
‘‘tailored to the particular needs or charac-
teristics of the Special Entity.’’ 

Whether a swap is tailored to the par-
ticular needs or characteristics of the Spe-
cial Entity will depend on the facts and cir-
cumstances. Swaps with terms that are tai-
lored or customized to a specific Special En-
tity’s needs or objectives, or swaps with 
terms that are designed for a targeted group 
of Special Entities that share common char-
acteristics, e.g., school districts, are likely 
to be viewed as tailored to the particular 
needs or characteristics of the Special Enti-
ty. Generally, however, the Commission 
would not view a swap that is ‘‘made avail-
able for trading’’ on a designated contract 
market or swap execution facility, as pro-
vided in Section 2(h)(8) of the Act, as tai-
lored to the particular needs or characteris-
tics of the Special Entity. 

Safe harbor. Under § 23.440(b)(2), when deal-
ing with a Special Entity (including a Spe-
cial Entity that is an employee benefit plan 
as defined in § 23.401(c)(3)), 1 a swap dealer 
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2 Communications on the list that are not 
within the meaning of the term ‘‘acts as an 
advisor to a Special Entity’’ are outside the 
requirements of § 23.440. By including such 
communications on the list, the Commission 
does not intend to suggest that they are 
‘‘recommendations.’’ Thus, a swap dealer 
that does not ‘‘act as an advisor to a Special 
Entity’’ within the meaning of § 23.440(a) is 
not required to comply with the safe harbor 
to avoid the ‘‘best interests’’ duty with re-
spect to its communications. 

will not ‘‘act as an advisor to a Special Enti-
ty’’ if: (1) The swap dealer does not express 
an opinion as to whether the Special Entity 
should enter into a recommended swap or 
swap trading strategy that is tailored to the 
particular needs or characteristics of the 
Special Entity; (2) the Special Entity rep-
resents in writing, in accordance with 
§ 23.402(d), that it will not rely on the swap 
dealer’s recommendations and will rely on 
advice from a qualified independent rep-
resentative within the meaning of § 23.450; 
and (3) the swap dealer discloses that it is 
not undertaking to act in the best interests 
of the Special Entity. 

A swap dealer that elects to communicate 
within the safe harbor to avoid triggering 
the ‘‘best interests’’ duty must appropriately 
manage its communications. To clarify the 
type of communications that they will make 
under the safe harbor, the Commission ex-
pects that swap dealers may specifically rep-
resent that they will not express an opinion 
as to whether the Special Entity should 
enter into a recommended swap or trading 
strategy, and that for such advice the Spe-
cial Entity should consult its own advisor. 
Nothing in the final rule would preclude such 
a representation from being included in 
counterparty relationship documentation. 
However, such a representation would not 
act as a safe harbor under the rule where, 
contrary to the representation, the swap 
dealer does express an opinion to the Special 
Entity as to whether it should enter into a 
recommended swap or trading strategy. 

If a swap dealer complies with the terms of 
the safe harbor, the following types of com-
munications would not be subject to the 
‘‘best interests’’ duty: 2 (1) Providing infor-
mation that is general transaction, finan-
cial, educational, or market information; (2) 
offering a swap or trading strategy involving 
a swap, including swaps that are tailored to 
the needs or characteristics of a Special En-
tity; (3) providing a term sheet, including 
terms for swaps that are tailored to the 
needs or characteristics of a Special Entity; 
(4) responding to a request for a quote from 
a Special Entity; (5) providing trading ideas 
for swaps or swap trading strategies, includ-
ing swaps that are tailored to the needs or 
characteristics of a Special Entity; and (6) 

providing marketing materials upon request 
or on an unsolicited basis about swaps or 
swap trading strategies, including swaps 
that are tailored to the needs or characteris-
tics of a Special Entity. This list of commu-
nications is not exclusive and should not cre-
ate a negative implication that other types 
of communications are subject to a ‘‘best in-
terests’’ duty. 

The safe harbor in § 23.440(b)(2) allows a 
wide range of communications and inter-
actions between swap dealers and Special 
Entities without invoking the ‘‘best inter-
ests’’ duty, including discussions of the ad-
vantages or disadvantages of different swaps 
or trading strategies. The Commission notes, 
however, that depending on the facts and cir-
cumstances, some of the examples on the list 
could be ‘‘recommendations’’ that would 
trigger a suitability obligation under § 23.434. 
However, the Commission has determined 
that such activities would not, by them-
selves, prompt the ‘‘best interests’’ duty in 
§ 23.440, provided that the parties comply 
with the other requirements of § 23.440(b)(2). 
All of the swap dealer’s communications, 
however, must be made in a fair and bal-
anced manner based on principles of fair 
dealing and good faith in compliance with 
§ 23.433. 

Swap dealers engage in a wide variety of 
communications with counterparties in the 
normal course of business, including but not 
limited to the six types of communications 
listed above. Whether any particular com-
munication will be deemed to be a ‘‘rec-
ommendation’’ within the meaning of 
§§ 23.434 or 23.440 will depend on the facts and 
circumstances of the particular communica-
tion considered in light of the guidance in 
this appendix with respect to the meaning of 
the term ‘‘recommendation.’’ Swap dealers 
that choose to manage their communica-
tions to comply with the safe harbors pro-
vided in §§ 23.434 and 23.440 will be able to 
limit the duty they owe to counterparties, 
including Special Entities, provided that the 
parties exchange the appropriate representa-
tions. 

Subpart I—Swap Documentation 

SOURCE: 77 FR 21307, Apr. 9, 2012, unless 
otherwise noted. 

§ 23.500 Definitions. 

For purposes of this subpart I, the 
following terms shall be defined as pro-
vided. 

(a) Acknowledgment means a written 
or electronic record of all of the terms 
of a swap signed and sent by one 
counterparty to the other. 
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(b) Bilateral portfolio compression exer-
cise means an exercise in which two 
swap counterparties wholly terminate 
or change the notional value of some or 
all of the swaps submitted by the 
counterparties for inclusion in the 
portfolio compression exercise and, de-
pending on the methodology employed, 
replace the terminated swaps with 
other swaps whose combined notional 
value (or some other measure of risk) 
is less than the combined notional 
value (or some other measure of risk) 
of the terminated swaps in the exer-
cise. 

(c) Confirmation means the con-
summation (electronically or other-
wise) of legally binding documentation 
(electronic or otherwise) that memori-
alizes the agreement of the counterpar-
ties to all of the terms of a swap trans-
action. A confirmation must be in writ-
ing (whether electronic or otherwise) 
and must legally supersede any pre-
vious agreement (electronically or oth-
erwise). A confirmation is created 
when an acknowledgment is manually, 
electronically, or by some other legally 
equivalent means, signed by the receiv-
ing counterparty. 

(d) Execution means, with respect to a 
swap transaction, an agreement by the 
counterparties (whether orally, in writ-
ing, electronically, or otherwise) to the 
terms of the swap transaction that le-
gally binds the counterparties to such 
terms under applicable law. 

(e) Financial entity means a 
counterparty that is not a swap dealer 
or a major swap participant and that is 
one of the following: 

(1) A commodity pool as defined in 
Section 1a(5) of the Act; 

(2) A private fund as defined in Sec-
tion 202(a) of the Investment Advisors 
Act of 1940; 

(3) An employee benefit plan as de-
fined in paragraphs (3) and (32) of sec-
tion 3 of the Employee Retirement In-
come and Security Act of 1974; 

(4) A person predominantly engaged 
in activities that are in the business of 
banking, or in activities that are finan-
cial in nature as defined in Section 4(k) 
of the Bank Holding Company Act of 
1956; and 

(5) A security-based swap dealer or a 
major security-based swap participant. 

(f) Fully offsetting swaps means swaps 
of equivalent terms where no net cash 
flow would be owed to either 
counterparty after the offset of pay-
ment obligations thereunder. 

(g) Material terms means the min-
imum primary economic terms (as de-
fined in appendix 1 of part 45 of this 
chapter) of a swap other than the fol-
lowing: 

(1) An indication of whether the re-
porting counterparty is a swap dealer 
with respect to the swap; 

(2) An indication of whether the re-
porting party is a major swap partici-
pant with respect to the swap; 

(3) If the reporting counterparty is 
not a swap dealer or a major swap par-
ticipant with respect to the swap, an 
indication of whether the reporting 
counterparty is a financial entity as 
defined in section 2(h)(7)(c) of the Act; 

(4) An indication of whether the re-
porting counterparty is a U.S. person; 

(5) An indication that the swap will 
be allocated; 

(6) If the swap will be allocated, or is 
a post-allocation swap, the legal entity 
identifier of the agent; 

(7) An indication of whether the swap 
is a post-allocation swap; 

(8) If the swap is a post-allocation 
swap, the unique swap identifier of the 
original transaction between the re-
porting counterparty and the agent; 

(9) An indication of whether the non- 
reporting counterparty is a swap dealer 
with respect to the swap; 

(10) An indication of whether the 
non-reporting counterparty is a major 
swap participant with respect to the 
swap; 

(11) If the non-reporting counterparty 
is not a swap dealer or a major swap 
participant with respect to the swap, 
an indication of whether the reporting 
counterparty is a financial entity as 
defined in section 2(h)(7)(c) of the Act; 

(12) An indication of whether the 
non-reporting counterparty is a U.S. 
person; 

(13) An indication that the swap is a 
multi-asset swap; 

(14) For a multi-asset swap, an indi-
cation of the primary asset class; 

(15) For a multi-asset swap, an indi-
cation of the secondary asset class(es); 

(16) An indication that the swap is a 
mixed swap; 
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(17) For a mixed swap reported to two 
non-dually-registered swap data reposi-
tories, the identity of the other swap 
data repository (if any to which the 
swap is or will be reported; 

(18) Block trade indicator; 
(19) Execution timestamp; 
(20) Timestamp for submission to 

swap data repository; 
(21) Clearing indicator; 
(22) Clearing venue; 
(23) If the swap will not be cleared, an 

indication of whether the clearing re-
quirement exception in section 2(h)(7) 
of the Act was elected; and 

(24) The identity of the counterparty 
electing the clearing requirement ex-
ception in section 2(h)(7) of the Act. 

(h) Multilateral portfolio compression 
exercise means an exercise in which 
multiple swap counterparties wholly 
terminate or change the notional value 
of some or all of the swaps submitted 
by the counterparties for inclusion in 
the portfolio compression exercise and, 
depending on the methodology em-
ployed, replace the terminated swaps 
with other swaps whose combined no-
tional value (or some other measure of 
risk) is less than the combined no-
tional value (or some other measure of 
risk) of the terminated swaps in the 
compression exercise. 

(i) Portfolio reconciliation means any 
process by which the two parties to one 
or more swaps: 

(1) Exchange the material terms of 
all swaps in the swap portfolio between 
the counterparties; 

(2) Exchange each counterparty’s 
valuation of each swap in the swap 
portfolio between the counterparties as 
of the close of business on the imme-
diately preceding business day; and 

(3) Resolve any discrepancy in mate-
rial terms and valuations. 

(j) Prudential regulator has the mean-
ing given to the term in section 1a(39) 
of the Commodity Exchange Act and 
includes the Board of Governors of the 
Federal Reserve System, the Office of 
the Comptroller of the Currency, the 
Federal Deposit Insurance Corporation, 
the Farm Credit Association, and the 
Federal Housing Finance Agency, as 
applicable to the swap dealer or major 
swap participant. 

(k) Swap portfolio means all swaps 
currently in effect between a particular 

swap dealer or major swap participant 
and a particular counterparty. 

(l) Swap transaction means any event 
that results in a new swap or in a 
change to the terms of a swap, includ-
ing execution, termination, assign-
ment, novation, exchange, transfer, 
amendment, conveyance, or extin-
guishing of rights or obligations of a 
swap. 

(m) Valuation means the current mar-
ket value or net present value of a 
swap. 

[77 FR 55960, Sept. 11, 2012, as amended at 81 
FR 27314, May 6, 2016] 

§ 23.501 Swap confirmation. 

(a) Confirmation. Subject to the com-
pliance schedule in paragraph (c) of 
this section: 

(1) Each swap dealer and major swap 
participant entering into a swap trans-
action with a counterparty that is a 
swap dealer or major swap participant 
shall execute a confirmation for the 
swap transaction as soon as techno-
logically practicable, but in any event 
by the end of first business day fol-
lowing the day of execution. 

(2) Each swap dealer and major swap 
participant entering into a swap trans-
action with a counterparty that is not 
a swap dealer or a major swap partici-
pant shall send an acknowledgment of 
such swap transaction as soon as tech-
nologically practicable, but in any 
event by the end of the first business 
day following the day of execution. 

(3) (i) Each swap dealer and major 
swap participant shall establish, main-
tain, and follow written policies and 
procedures reasonably designed to en-
sure that it executes a confirmation for 
each swap transaction that it enters 
into with a counterparty that is a fi-
nancial entity as soon as techno-
logically practicable, but in any event 
by the end of the first business day fol-
lowing the day of execution. 

(ii) Each swap dealer and major swap 
participant shall establish, maintain, 
and follow written policies and proce-
dures reasonably designed to ensure 
that it executes a confirmation for 
each swap transaction that it enters 
into with a counterparty that is not a 
swap dealer, major swap participant, or 
a financial entity not later than the 
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end of the second business day fol-
lowing the day of execution. 

(iii) Such procedures shall include a 
requirement that, upon a request by a 
prospective counterparty prior to exe-
cution of any such swap, the swap deal-
er or major swap participant furnish to 
the prospective counterparty prior to 
execution a draft acknowledgment 
specifying all terms of the swap trans-
action other than the applicable pric-
ing and other relevant terms that are 
to be expressly agreed at execution. 

(4) Swaps executed on a swap execu-
tion facility, designated contract mar-
ket, or submitted for clearing by a de-
rivatives clearing organization. 

(i) Any swap transaction executed on 
a swap execution facility or designated 
contract market shall be deemed to 
satisfy the requirements of this sec-
tion, provided that the rules of the 
swap execution facility or designated 
contract market establish that con-
firmation of all terms of the trans-
action shall take place at the same 
time as execution. 

(ii) Any swap transaction submitted 
for clearing by a derivatives clearing 
organization shall be deemed to satisfy 
the requirements of this section, pro-
vided that: 

(A) The swap transaction is sub-
mitted for clearing as soon as techno-
logically practicable, but in any event 
no later than the times established for 
confirmation under paragraphs (a)(1) or 
(3) of this section, and 

(B) Confirmation of all terms of the 
transaction takes place at the same 
time as the swap transaction is accept-
ed for clearing pursuant to the rules of 
the derivatives clearing organization. 

(iii) If a swap dealer or major swap 
participant receives notice that a swap 
transaction has not been confirmed by 
a swap execution facility or a des-
ignated contract market, or accepted 
for clearing by a derivatives clearing 
organization, the swap dealer or major 
swap participant shall execute a con-
firmation for such swap transaction as 
soon as technologically practicable, 
but in any event no later than the 
times established for confirmation 
under paragraphs (a)(1) or (3) of this 
section as if such swap transaction 
were executed at the time the swap 

dealer or major swap participant re-
ceives such notice. 

(5) For purposes of this section: 
(i) ‘‘Day of execution’’ means the cal-

endar day of the party to the swap 
transaction that ends latest, provided 
that if a swap transaction is— 

(A) Entered into after 4:00 p.m. in the 
place of a party; or 

(B) Entered into on a day that is not 
a business day in the place of a party, 
then such swap transaction shall be 
deemed to have been entered into by 
that party on the immediately suc-
ceeding business day of that party, and 
the day of execution shall be deter-
mined with reference to such business 
day; and 

(ii) ‘‘Business day’’ means any day 
other than a Saturday, Sunday, or 
legal holiday. 

(b) Recordkeeping. (1) Each swap deal-
er and major swap participant shall 
make and retain a record of: 

(i) The date and time of transmission 
to, or receipt from, a counterparty of 
any acknowledgment; and 

(ii) The date and time of trans-
mission to, or receipt from, a 
counterparty of any confirmation. 

(2) All records required to be main-
tained pursuant to this section shall be 
maintained in accordance with § 23.203 
and shall be made available promptly 
upon request to any representative of 
the Commission or any applicable pru-
dential regulator, or with regard to 
swaps defined in section 1a(47)(A)(v), to 
any representative of the Commission, 
the Securities and Exchange Commis-
sion, or any applicable prudential regu-
lator. 

(c) Compliance schedule. The require-
ments of paragraph (a) of this section 
are subject to the following compliance 
schedule: 

(1) For purposes of paragraph (a)(1) of 
this section, each swap dealer and 
major swap participant entering into a 
swap transaction that is or involves a 
credit swap or interest rate swap with 
a counterparty that is a swap dealer or 
major swap participant shall execute a 
confirmation for the swap transaction 
as soon as technologically practicable, 
but in any event by: 

(i) The end of the second business day 
following the day of execution for the 
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period from the effective date of this 
section to February 28, 2014; and 

(ii) The end of the first business day 
following the day of execution from 
and after March 1, 2014. 

(2) For purposes of paragraph (a)(1) of 
this section, each swap dealer and 
major swap participant entering into a 
swap transaction that is or involves an 
equity swap, foreign exchange swap, or 
other commodity swap with a 
counterparty that is a swap dealer or 
major swap participant shall execute a 
confirmation for the swap transaction 
as soon as technologically practicable, 
but in any event by: 

(i) The end of the third business day 
following the day of execution for the 
period from the effective date of this 
section to August 31, 2013; 

(ii) The end of the second business 
day following the day of execution for 
the period from September 1, 2013 to 
August 31, 2014; and 

(iii) The end of the first business day 
following the day of execution from 
and after September 1, 2014. 

(3) For purposes of paragraph (a)(2) of 
this section, each swap dealer and 
major swap participant entering into a 
swap transaction that is or involves a 
credit swap or interest rate swap with 
a counterparty that is not a swap deal-
er or a major swap participant shall 
send an acknowledgment of such swap 
transaction as soon as technologically 
practicable, but in any event by: 

(i) The end of the second business day 
following the day of execution for the 
period from the effective date of this 
section to February 28, 2014; and 

(ii) The end of the first business day 
following the day of execution from 
and after March 1, 2014. 

(4) For purposes of paragraph (a)(2) of 
this section, each swap dealer and 
major swap participant entering into a 
swap transaction that is or involves an 
equity swap, foreign exchange swap, or 
other commodity swap with a 
counterparty that is not a swap dealer 
or a major swap participant shall send 
an acknowledgment of such swap 
transaction as soon as technologically 
practicable, but in any event by: 

(i) The end of the third business day 
following the day of execution for the 
period from the effective date of this 
section to August 31, 2013; 

(ii) The end of the second business 
day following the day of execution for 
the period from September 1, 2013 to 
August 31, 2014; and 

(iii) The end of the first business day 
following the day of execution from 
and after September 1, 2014. 

(5) For purposes of paragraph (a)(3)(i) 
of this section, each swap dealer and 
major swap participant shall establish, 
maintain, and follow written policies 
and procedures reasonably designed to 
ensure that it executes a confirmation 
for each swap transaction that is or in-
volves a credit swap or interest rate 
swap that it enters into with a 
counterparty that is a financial entity 
as soon as technologically practicable, 
but in any event by: 

(i) The end of the second business day 
following the day of execution for the 
period from the effective date of this 
section to February 28, 2014; and 

(ii) The end of the first business day 
following the day of execution from 
and after March 1, 2014. 

(6) For purposes of paragraph (a)(3)(i) 
of this section, each swap dealer and 
major swap participant shall establish, 
maintain, and follow written policies 
and procedures reasonably designed to 
ensure that it executes a confirmation 
for each swap transaction that is or in-
volves an equity swap, foreign ex-
change swap, or other commodity swap 
that it enters into with a counterparty 
that is a financial entity as soon as 
technologically practicable, but in any 
event by: 

(i) The end of the third business day 
following the day of execution for the 
period from the effective date of this 
section to August 31, 2013; 

(ii) The end of the second business 
day following the day of execution for 
the period from September 1, 2013 to 
August 31, 2014; and 

(iii) The end of the first business day 
following the day of execution from 
and after September 1, 2014. 

(7) For purposes of paragraph 
(a)(3)(ii) of this section, each swap 
dealer and major swap participant 
shall establish, maintain, and follow 
written policies and procedures reason-
ably designed to ensure that it exe-
cutes a confirmation for each swap 
transaction that is or involves a credit 
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swap or interest rate swap that it en-
ters into with a counterparty that is 
not a swap dealer, major swap partici-
pant, or a financial entity not later 
than: 

(i) The end of the fifth business day 
following the day of execution for the 
period from the effective date of this 
section to August 31, 2013; 

(ii) The end of the third business day 
following the day of execution for the 
period from September 1, 2013 to Au-
gust 31, 2014; and 

(iii) The end of the second business 
day following the day of execution 
from and after September 1, 2014. 

(8) For purposes of paragraph 
(a)(3)(ii) of this section, each swap 
dealer and major swap participant 
shall establish, maintain, and follow 
written policies and procedures reason-
ably designed to ensure that it exe-
cutes a confirmation for each swap 
transaction that is or involves an eq-
uity swap, foreign exchange swap, or 
other commodity swap that it enters 
into with a counterparty that is not a 
swap dealer, major swap participant, or 
a financial entity not later than: 

(i) The end of the seventh business 
day following the day of execution for 
the period from the effective date of 
this section to August 31, 2013; 

(ii) The end of the fourth business 
day following the day of execution for 
the period from September 1, 2013 to 
August 31, 2014; and 

(iii) The end of the second business 
following the day of execution from 
and after September 1, 2014. 

(9) For purposes of paragraph (c) of 
this section: 

(i) ‘‘Credit swap’’ means any swap 
that is primarily based on instruments 
of indebtedness, including, without 
limitation: Any swap primarily based 
on one or more broad-based indices re-
lated to instruments of indebtedness; 
and any swap that is an index credit 
swap or total return swap on one or 
more indices of debt instruments; 

(ii) ‘‘Equity swap’’ means any swap 
that is primarily based on equity secu-
rities, including, without limitation: 
Any swap primarily based on one or 
more broad-based indices of equity se-
curities; and any total return swap on 
one or more equity indices; 

(iii) ‘‘Foreign exchange swap’’ has 
the meaning set forth in section 1a(25) 
of the CEA. It does not include swaps 
primarily based on rates of exchange 
between different currencies, changes 
in such rates, or other aspects of such 
rates (sometimes known as ‘‘cross-cur-
rency swaps’’); 

(iv) ‘‘Interest rate swap’’ means any 
swap which is primarily based on one 
or more interest rates, such as swaps of 
payments determined by fixed and 
floating interest rates; or any swap 
which is primarily based on rates of ex-
change between different currencies, 
changes in such rates, or other aspects 
of such rates (sometimes known as 
‘‘cross-currency swaps’’); and 

(v) ‘‘Other commodity swap’’ means 
any swap not included in the credit, eq-
uity, foreign exchange, or interest rate 
asset classes, including, without limi-
tation, any swap for which the primary 
underlying item is a physical com-
modity or the price or any other aspect 
of a physical commodity. 

[77 FR 55960, Sept. 11, 2012] 

§ 23.502 Portfolio reconciliation. 
(a) Swaps with swap dealers or major 

swap participants. Each swap dealer and 
major swap participant shall engage in 
portfolio reconciliation as follows for 
all swaps in which its counterparty is 
also a swap dealer or major swap par-
ticipant. 

(1) Each swap dealer or major swap 
participant shall agree in writing with 
each of its counterparties on the terms 
of the portfolio reconciliation. 

(2) The portfolio reconciliation may 
be performed on a bilateral basis by the 
counterparties or by a qualified third 
party. 

(3) The portfolio reconciliation shall 
be performed no less frequently than: 

(i) Once each business day for each 
swap portfolio that includes 500 or 
more swaps; 

(ii) Once each week for each swap 
portfolio that includes more than 50 
but fewer than 500 swaps on any busi-
ness day during any week; and 

(iii) Once each calendar quarter for 
each swap portfolio that includes no 
more than 50 swaps at any time during 
the calendar quarter. 

(4) Each swap dealer and major swap 
participant shall resolve immediately 
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any discrepancy in a material term of 
a swap identified as part of a portfolio 
reconciliation or otherwise. 

(5) Each swap dealer and major swap 
participant shall establish, maintain, 
and follow written policies and proce-
dures reasonably designed to resolve 
any discrepancy in a valuation identi-
fied as part of a portfolio reconcili-
ation or otherwise as soon as possible, 
but in any event within five business 
days, provided that the swap dealer and 
major swap participant establishes, 
maintains, and follows written policies 
and procedures reasonably designed to 
identify how the swap dealer or major 
swap participant will comply with any 
variation margin requirements under 
section 4s(e) of the Act and regulations 
under this part pending resolution of 
the discrepancy in valuation. A dif-
ference between the lower valuation 
and the higher valuation of less than 10 
percent of the higher valuation need 
not be deemed a discrepancy. 

(b) Swaps with entities other than swap 
dealers or major swap participants. Each 
swap dealer and major swap partici-
pant shall establish, maintain, and fol-
low written policies and procedures 
reasonably designed to ensure that it 
engages in portfolio reconciliation as 
follows for all swaps in which its 
counterparty is neither a swap dealer 
nor a major swap participant. 

(1) Each swap dealer or major swap 
participant shall agree in writing with 
each of its counterparties on the terms 
of the portfolio reconciliation, includ-
ing agreement on the selection of any 
third-party service provider. 

(2) The portfolio reconciliation may 
be performed on a bilateral basis by the 
counterparties or by one or more third 
parties selected by the counterparties 
in accordance with paragraph (b)(1) of 
this section. 

(3) The required policies and proce-
dures shall provide that portfolio rec-
onciliation will be performed no less 
frequently than: 

(i) Once each calendar quarter for 
each swap portfolio that includes more 
than 100 swaps at any time during the 
calendar quarter; and 

(ii) Once annually for each swap port-
folio that includes no more than 100 
swaps at any time during the calendar 
year. 

(4) Each swap dealer or major swap 
participant shall establish, maintain, 
and follow written procedures reason-
ably designed to resolve any discrep-
ancies in the material terms or valu-
ation of each swap identified as part of 
a portfolio reconciliation or otherwise 
with a counterparty that is neither a 
swap dealer nor major swap participant 
in a timely fashion. A difference be-
tween the lower valuation and the 
higher valuation of less than 10 percent 
of the higher valuation need not be 
deemed a discrepancy. 

(c) Reporting. Each swap dealer and 
major swap participant shall promptly 
notify the Commission and any appli-
cable prudential regulator, or with re-
gard to swaps defined in section 
1a(47)(A)(v) of the Act, the Commis-
sion, the Securities and Exchange Com-
mission, and any applicable prudential 
regulator, of any swap valuation dis-
pute in excess of $20,000,000 (or its 
equivalent in any other currency) if 
not resolved within: 

(1) Three (3) business days, if the dis-
pute is with a counterparty that is a 
swap dealer or major swap participant; 
or 

(2) Five (5) business days, if the dis-
pute is with a counterparty that is not 
a swap dealer or major swap partici-
pant. 

(d) Reconciliation of cleared swaps. 
Nothing in this section shall apply to a 
swap that is cleared by a derivatives 
clearing organization. 

(e) Recordkeeping. A record of each 
swap portfolio reconciliation con-
sistent with § 23.202(a)(3)(iii) shall be 
maintained in accordance with § 23.203. 

[77 FR 55960, Sept. 11, 2012] 

§ 23.503 Portfolio compression. 
(a) Portfolio compression with swap 

dealers and major swap participants—(1) 
Bilateral offset. Each swap dealer and 
major swap participant shall establish, 
maintain, and follow written policies 
and procedures for terminating each 
fully offsetting swap between a swap 
dealer or major swap participant and 
another swap dealer or major swap par-
ticipant in a timely fashion, when ap-
propriate. 

(2) Bilateral compression. Each swap 
dealer and major swap participant 
shall establish, maintain, and follow 
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written policies and procedures for pe-
riodically engaging in bilateral port-
folio compression exercises, when ap-
propriate, with each counterparty that 
is also a swap dealer or major swap 
participant. 

(3) Multilateral compression. Each 
swap dealer and major swap partici-
pant shall establish, maintain, and fol-
low written policies and procedures for 
periodically engaging in multilateral 
portfolio compression exercises, when 
appropriate, with each counterparty 
that is also a swap dealer or major 
swap participant. Such policies and 
procedures shall include: 

(i) Policies and procedures for par-
ticipation in all multilateral portfolio 
compression exercises required by 
Commission regulation or order; and 

(ii) Evaluation of multilateral port-
folio compression exercises that are 
initiated, offered, or sponsored by any 
third party. 

(b) Portfolio compression with counter-
parties other than swap dealers and major 
swap participants. Each swap dealer and 
major swap participant shall establish, 
maintain, and follow written policies 
and procedures for periodically termi-
nating fully offsetting swaps and for 
engaging in portfolio compression exer-
cises with respect to swaps in which its 
counterparty is an entity other than a 
swap dealer or major swap participant, 
to the extent requested by any such 
counterparty. 

(c) Portfolio compression of cleared 
swaps. Nothing in this section shall 
apply to a swap that is cleared by a de-
rivatives clearing organization. 

(d) Recordkeeping. (1) Each swap deal-
er and major swap participant shall 
make and maintain a complete and ac-
curate record of each bilateral offset 
and each bilateral or multilateral port-
folio compression exercise in which it 
participates. 

(2) All records required to be main-
tained pursuant to this section shall be 
maintained in accordance with § 23.203 
and shall be made available promptly 
upon request to any representative of 
the Commission or any applicable pru-
dential regulator, or with regard to 
swaps defined in section 1a(47)(A)(v) of 
the Act, to any representative of the 
Commission, the Securities and Ex-

change Commission, or any applicable 
prudential regulator. 

[77 FR 55960, Sept. 11, 2012] 

§ 23.504 Swap trading relationship 
documentation. 

(a) (1) Applicability. The requirements 
of this section shall not apply to: 

(i) Swaps executed prior to the date 
on which a swap dealer or major swap 
participant is required to be in compli-
ance with this section; 

(ii) Swaps executed on a board of 
trade designated as a contract market 
under section 5 of the Act or to swaps 
executed anonymously on a swap exe-
cution facility under section 5h of the 
Act, provided that such swaps are 
cleared by a derivatives clearing orga-
nization and all terms of the swaps 
conform to the rules of the derivatives 
clearing organization and § 39.12(b)(6) of 
this chapter; and 

(iii) Swaps cleared by a derivatives 
clearing organization. 

(2) Policies and procedures. Each swap 
dealer and major swap participant 
shall establish, maintain, and follow 
written policies and procedures reason-
ably designed to ensure that the swap 
dealer or major swap participant exe-
cutes written swap trading relationship 
documentation with its counterparty 
that complies with the requirements of 
this section. The policies and proce-
dures shall be approved in writing by 
senior management of the swap dealer 
and major swap participant, and a 
record of the approval shall be re-
tained. Other than confirmations of 
swap transactions under § 23.501, the 
swap trading relationship documenta-
tion shall be executed prior to or con-
temporaneously with entering into a 
swap transaction with any 
counterparty. 

(b) Swap trading relationship docu-
mentation. (1) The swap trading rela-
tionship documentation shall be in 
writing and shall include all terms gov-
erning the trading relationship be-
tween the swap dealer or major swap 
participant and its counterparty, in-
cluding, without limitation, terms ad-
dressing payment obligations, netting 
of payments, events of default or other 
termination events, calculation and 

VerDate Sep<11>2014 19:00 May 10, 2017 Jkt 241057 PO 00000 Frm 00620 Fmt 8010 Sfmt 8002 Q:\17\17V1.TXT 31lp
ow

el
l o

n 
D

S
K

54
D

X
V

N
1O

F
R

 w
ith

 $
$_

JO
B



611 

Commodity Futures Trading Commission § 23.504 

netting of obligations upon termi-
nation, transfer of rights and obliga-
tions, governing law, valuation, and 
dispute resolution. 

(2) The swap trading relationship 
documentation shall include all con-
firmations of swap transactions under 
§ 23.501. 

(3) The swap trading relationship 
documentation shall include credit 
support arrangements, which shall con-
tain, in accordance with applicable re-
quirements under Commission regula-
tions or regulations adopted by pruden-
tial regulators and without limitation, 
the following: 

(i) Initial and variation margin re-
quirements, if any; 

(ii) Types of assets that may be used 
as margin and asset valuation haircuts, 
if any; 

(iii) Investment and rehypothecation 
terms for assets used as margin for 
uncleared swaps, if any; and 

(iv) Custodial arrangements for mar-
gin assets, including whether margin 
assets are to be segregated with an 
independent third party, in accordance 
with § 23.701(e), if any. 

(4) (i) The swap trading relationship 
documentation between swap dealers, 
between major swap participants, be-
tween a swap dealer and major swap 
participant, between a swap dealer or 
major swap participant and a financial 
entity, and, if requested by any other 
counterparty, between a swap dealer or 
major swap participant and such 
counterparty, shall include written 
documentation in which the parties 
agree on the process, which may in-
clude any agreed upon methods, proce-
dures, rules, and inputs, for deter-
mining the value of each swap at any 
time from execution to the termi-
nation, maturity, or expiration of such 
swap for the purposes of complying 
with the margin requirements under 
section 4s(e) of the Act and regulations 
under this part, and the risk manage-
ment requirements under section 4s(j) 
of the Act and regulations under this 
part. To the maximum extent prac-
ticable, the valuation of each swap 
shall be based on recently-executed 
transactions, valuations provided by 
independent third parties, or other ob-
jective criteria. 

(ii) Such documentation shall include 
either: 

(A) Alternative methods for deter-
mining the value of the swap for the 
purposes of complying with this para-
graph in the event of the unavailability 
or other failure of any input required 
to value the swap for such purposes; or 

(B) A valuation dispute resolution 
process by which the value of the swap 
shall be determined for the purposes of 
complying with this paragraph (b)(4). 

(iii) A swap dealer or major swap par-
ticipant is not required to disclose to 
the counterparty confidential, propri-
etary information about any model it 
may use to value a swap. 

(iv) The parties may agree on 
changes or procedures for modifying or 
amending the documentation required 
by this paragraph at any time. 

(5) The swap trading relationship 
documentation of a swap dealer or 
major swap participant shall include 
the following: 

(i) A statement of whether the swap 
dealer or major swap participant is an 
insured depository institution (as de-
fined in 12 U.S.C. 1813) or a financial 
company (as defined in section 
201(a)(11) of the Dodd-Frank Act, 12 
U.S.C. 5381(a)(11)); 

(ii) A statement of whether the 
counterparty is an insured depository 
institution or financial company; 

(iii) A statement that in the event ei-
ther the swap dealer or major swap 
participant or its counterparty is a 
covered financial company (as defined 
in section 201(a)(8) of the Dodd-Frank 
Wall Street Reform and Consumer Pro-
tection Act, 12 U.S.C. 5381(a)(8)) or an 
insured depository institution for 
which the Federal Deposit Insurance 
Corporation (FDIC) has been appointed 
as a receiver (the ‘‘covered party’’), 
certain limitations under Title II of 
the Dodd-Frank Act or the Federal De-
posit Insurance Act may apply to the 
right of the non-covered party to ter-
minate, liquidate, or net any swap by 
reason of the appointment of the FDIC 
as receiver, notwithstanding the agree-
ment of the parties in the swap trading 
relationship documentation, and that 
the FDIC may have certain rights to 
transfer swaps of the covered party 
under section 210(c)(9)(A) of the Dodd- 
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Frank Wall Street Reform and Con-
sumer Protection Act, 12 U.S.C. 
5390(c)(9)(A), or 12 U.S.C. 1821(e)(9)(A); 
and 

(iv) An agreement between the swap 
dealer or major swap participant and 
its counterparty to provide notice if ei-
ther it or its counterparty becomes or 
ceases to be an insured depository in-
stitution or a financial company. 

(6) The swap trading relationship 
documentation of each swap dealer and 
major swap participant shall contain a 
notice that, upon acceptance of a swap 
by a derivatives clearing organization: 

(i) The original swap is extinguished; 
(ii) The original swap is replaced by 

equal and opposite swaps with the de-
rivatives clearing organization; and 

(iii) All terms of the swap shall con-
form to the product specifications of 
the cleared swap established under the 
derivatives clearing organization’s 
rules. 

(c) Audit of swap trading relationship 
documentation. Each swap dealer and 
major swap participant shall have an 
independent internal or external audi-
tor conduct periodic audits sufficient 
to identify any material weakness in 
its documentation policies and proce-
dures required by this section and 
Commission regulations. A record of 
the results of each audit shall be re-
tained. 

(d) Recordkeeping. Each swap dealer 
and major swap participant shall main-
tain all documents required to be cre-
ated pursuant to this section in accord-
ance with § 23.203 and shall make them 
available promptly upon request to any 
representative of the Commission or 
any applicable prudential regulator, or 
with regard to swaps defined in section 
1a(47)(A)(v) of the Act, to any rep-
resentative of the Commission, the Se-
curities and Exchange Commission, or 
any applicable prudential regulator. 

[77 FR 55960, Sept. 11, 2012] 

§ 23.505 End user exception docu-
mentation. 

(a) For swaps excepted from a manda-
tory clearing requirement. Each swap 
dealer and major swap participant 
shall obtain documentation sufficient 
to provide a reasonable basis on which 
to believe that its counterparty meets 
the statutory conditions required for 

an exception from a mandatory clear-
ing requirement, as defined in section 
2h(7) of the Act and § 50.50 of this chap-
ter. Such documentation shall include: 

(1) The identity of the counterparty; 
(2) That the counterparty has elected 

not to clear a particular swap under 
section 2h(7) of the Act and § 50.50 of 
this chapter; 

(3) That the counterparty is a non-fi-
nancial entity, as defined in section 
2h(7)(C) of the Act; 

(4) That the counterparty is hedging 
or mitigating a commercial risk; and 

(5) That the counterparty generally 
meets its financial obligations associ-
ated with non-cleared swaps. Provided, 
that a swap dealer or major swap par-
ticipant need not obtain documenta-
tion of paragraphs (a)(3), (4), or (5) of 
this section if it obtains documenta-
tion that its counterparty has reported 
the information listed in 
§ 50.50(b)(1)(iii) in accordance with 
§ 50.50(b)(2) of this chapter. 

(b) Recordkeeping. Each swap dealer 
and major swap participant shall main-
tain all documents required to be ob-
tained pursuant to this section in ac-
cordance with § 23.203 and shall make 
them available promptly upon request 
to any representative of the Commis-
sion or any applicable prudential regu-
lator, or with regard to swaps defined 
in section 1a(47)(A)(v) of the Act, to 
any representative of the Commission, 
the Securities and Exchange Commis-
sion, or any applicable prudential regu-
lator. 

[77 FR 55960, Sep. 11, 2012, as amended at 78 
FR 21046, Apr. 9, 2013] 

§ 23.506 Swap processing and clearing. 

(a) Swap processing. (1) Each swap 
dealer and major swap participant 
shall ensure that it has the capacity to 
route swap transactions not executed 
on a swap execution facility or des-
ignated contract market to a deriva-
tives clearing organization in a manner 
acceptable to the derivatives clearing 
organization for the purposes of clear-
ing; and 

(2) Each swap dealer and major swap 
participant shall coordinate with each 
derivatives clearing organization to 
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which the swap dealer, major swap par-
ticipant, or its clearing member sub-
mits transactions for clearing, to fa-
cilitate prompt and efficient swap 
transaction processing in accordance 
with the requirements of § 39.12(b)(7) of 
this chapter. 

(b) Swap clearing. With respect to 
each swap that is not executed on a 
swap execution facility or a designated 
contract market, each swap dealer and 
major swap participant shall: 

(1) If such swap is subject to a man-
datory clearing requirement pursuant 
to section 2(h)(1) of the Act and an ex-
ception pursuant to 2(h)(7) is not appli-
cable, submit such swap for clearing to 
a derivatives clearing organization as 
soon as technologically practicable 
after execution of the swap, but no 
later than the close of business on the 
day of execution; or 

(2) If such swap is not subject to a 
mandatory clearing requirement pursu-
ant to section 2(h)(1) of the Act but is 
accepted for clearing by any deriva-
tives clearing organization and the 
swap dealer or major swap participant 
and its counterparty agree that such 
swap will be submitted for clearing, 
submit such swap for clearing not later 
than the next business day after execu-
tion of the swap, or the agreement to 
clear, if later than execution. 

Subpart J—Duties of Swap Dealers 
and Major Swap Participants 

SOURCE: 77 FR 20205, Apr. 3, 2012, unless 
otherwise noted. 

§ 23.600 Risk Management Program for 
swap dealers and major swap par-
ticipants. 

(a) Definitions. For purposes of sub-
part J, the following terms shall be de-
fined as provided. 

(1) Affiliate. This term means, with re-
spect to any person, a person control-
ling, controlled by, or under common 
control with, such person. 

(2) Business trading unit. This term 
means any department, division, group, 
or personnel of a swap dealer or major 
swap participant or any of its affili-
ates, whether or not identified as such, 
that performs, or personnel exercising 
direct supervisory authority over the 
performance of any pricing (excluding 

price verification for risk management 
purposes), trading, sales, marketing, 
advertising, solicitation, structuring, 
or brokerage activities on behalf of a 
registrant. 

(3) Clearing unit. This term means any 
department, division, group, or per-
sonnel of a registrant or any of its af-
filiates, whether or not identified as 
such, that performs, or personnel exer-
cising direct supervisory authority 
over the performance of any propri-
etary or customer clearing activities 
on behalf of a registrant. 

(4) Governing body. This term means: 
(1) A board of directors; 
(2) A body performing a function 

similar to a board of directors; 
(3) Any committee of a board or 

body; or 
(4) The chief executive officer of a 

registrant, or any such board, body, 
committee, or officer of a division of a 
registrant, provided that the reg-
istrant’s swaps activities for which reg-
istration with the Commission is re-
quired are wholly contained in a sepa-
rately identifiable division. 

(5) Prudential regulator. This term has 
the same meaning as section 1a(39) of 
the Commodity Exchange Act and in-
cludes the Board of Governors of the 
Federal Reserve System, the Office of 
the Comptroller of the Currency, the 
Federal Deposit Insurance Corporation, 
the Farm Credit Association, and the 
Federal Housing Finance Agency, as 
applicable to the swap dealer or major 
swap participant. 

(6) Senior management. This term 
means, with respect to a registrant, any 
officer or officers specifically granted 
the authority and responsibility to ful-
fill the requirements of senior manage-
ment by the registrant’s governing 
body. 

(7) Swaps activities. This term means, 
with respect to a registrant, such reg-
istrant’s activities related to swaps 
and any product used to hedge such 
swaps, including, but not limited to, 
futures, options, other swaps or secu-
rity-based swaps, debt or equity securi-
ties, foreign currency, physical com-
modities, and other derivatives. 

(b) Risk management program—(1) Pur-
pose. Each swap dealer and major swap 
participant shall establish, document, 
maintain, and enforce a system of risk 
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management policies and procedures 
designed to monitor and manage the 
risks associated with the swaps activi-
ties of the swap dealer or major swap 
participant. For purposes of this regu-
lation, such policies and procedures 
shall be referred to collectively as a 
‘‘Risk Management Program.’’ 

(2) Written policies and procedures. 
Each swap dealer and major swap par-
ticipant shall maintain written poli-
cies and procedures that describe the 
Risk Management Program of the swap 
dealer or major swap participant. 

(3) Approval by governing body. The 
Risk Management Program and the 
written risk management policies and 
procedures shall be approved, in writ-
ing, by the governing body of the swap 
dealer or major swap participant. 

(4) Furnishing to the Commission. Each 
swap dealer and major swap partici-
pant shall furnish a copy of its written 
risk management policies and proce-
dures to the Commission, or to a fu-
tures association registered under sec-
tion 17 of the Act, if directed by the 
Commission, upon application for reg-
istration and thereafter upon request. 

(5) Risk management unit. As part of 
its Risk Management Program, each 
swap dealer and major swap partici-
pant shall establish and maintain a 
risk management unit with sufficient 
authority; qualified personnel; and fi-
nancial, operational, and other re-
sources to carry out the risk manage-
ment program established pursuant to 
this regulation. The risk management 
unit shall report directly to senior 
management and shall be independent 
from the business trading unit. 

(c) Elements of the Risk Management 
Program. The Risk Management Pro-
gram of each swap dealer and major 
swap participant shall include, at a 
minimum, the following elements: 

(1) Identification of risks and risk toler-
ance limits. (i) The Risk Management 
Program should take into account 
market, credit, liquidity, foreign cur-
rency, legal, operational, settlement, 
and any other applicable risks together 
with a description of the risk tolerance 
limits set by the swap dealer or major 
swap participant and the underlying 
methodology in written policies and 
procedures. The risk tolerance limits 
shall be reviewed and approved quar-

terly by senior management and annu-
ally by the governing body. Exceptions 
to risk tolerance limits shall be subject 
to written policies and procedures. 

(ii) The Risk Management Program 
shall take into account risks posed by 
affiliates and the Risk Management 
Program shall be integrated into risk 
management at the consolidated entity 
level. 

(iii) The Risk Management Program 
shall include policies and procedures 
for detecting breaches of risk tolerance 
limits set by the swap dealer or major 
swap participant, and alerting super-
visors within the risk management 
unit and senior management, as appro-
priate. 

(2) Periodic Risk Exposure Reports. (i) 
The risk management unit of each 
swap dealer and major swap partici-
pant shall provide to senior manage-
ment and to its governing body quar-
terly written reports setting forth the 
market, credit, liquidity, foreign cur-
rency, legal, operational, settlement, 
and any other applicable risk exposures 
of the swap dealer or major swap par-
ticipant; any recommended or com-
pleted changes to the Risk Manage-
ment Program; the recommended time 
frame for implementing recommended 
changes; and the status of any incom-
plete implementation of previously 
recommended changes to the Risk 
Management Program. For purposes of 
this regulation, such reports shall be 
referred to as ‘‘Risk Exposure Re-
ports.’’ The Risk Exposure Reports also 
shall be provided to the senior manage-
ment and the governing body imme-
diately upon detection of any material 
change in the risk exposure of the swap 
dealer or major swap participant. 

(ii) Furnishing to the Commission. Each 
swap dealer and major swap partici-
pant shall furnish copies of its Risk Ex-
posure Reports to the Commission 
within five (5) business days of pro-
viding such reports to its senior man-
agement. 

(3) New product policy. The Risk Man-
agement Program of each swap dealer 
and major swap participant shall in-
clude a new product policy that is de-
signed to identify and take into ac-
count the risks of any new product 

VerDate Sep<11>2014 19:00 May 10, 2017 Jkt 241057 PO 00000 Frm 00624 Fmt 8010 Sfmt 8002 Q:\17\17V1.TXT 31lp
ow

el
l o

n 
D

S
K

54
D

X
V

N
1O

F
R

 w
ith

 $
$_

JO
B



615 

Commodity Futures Trading Commission § 23.600 

prior to engaging in transactions in-
volving the new product. The new prod-
uct policy should include the following 
elements: 

(i) Consideration of the type of 
counterparty with which the new prod-
uct will be transacted; the product’s 
characteristics and economic function; 
and whether the product requires a 
novel pricing methodology or presents 
novel legal and regulatory issues. 

(ii) Identification and analysis of all 
relevant risks associated with the new 
product and how they will be managed. 
The risk analysis should include an as-
sessment, if relevant, of any product, 
market, credit, liquidity, foreign cur-
rency, legal, operational, settlement, 
and any other risks associated with the 
new product. Product risk characteris-
tics may include, if relevant, vola-
tility, non-linear price characteristics, 
jump-to-default risk, and any correla-
tion between the value of the product 
and the counterparty’s creditworthi-
ness. 

(iii) An assessment, signed by a su-
pervisor in the risk management unit, 
as to whether the new product would 
materially alter the overall entity- 
wide risk profile of the swap dealer or 
major swap participant. If the new 
product would materially alter the 
overall risk profile of the swap dealer 
or major swap participant, the new 
product must be pre-approved by the 
governing body before any transactions 
are effectuated. 

(iv) A requirement that the risk man-
agement unit review the risk analysis 
to identify any necessary modifica-
tions to the Risk Management Pro-
gram and implement such modifica-
tions prior to engaging in transactions 
involving the new product. 

(v) Notwithstanding the foregoing, a 
swap dealer’s or major swap partici-
pant’s new product policy may include 
provisions permitting limited prelimi-
nary approval of new products— 

(A) At a risk level that would not be 
material to the swap dealer or major 
swap participant; and 

(B) Solely in order to provide the 
swap dealer or major swap participant 
with the opportunity to facilitate de-
velopment of appropriate operational 
and risk management processes for 
such product. 

(4) Specific risk management consider-
ations. The Risk Management Program 
of each swap dealer and major swap 
participant shall include, but not be 
limited to, policies and procedures nec-
essary to monitor and manage the fol-
lowing risks: 

(i) Market risk. Market risk policies 
and procedures shall take into account, 
among other things: 

(A) Daily measurement of market ex-
posure, including exposure due to 
unique product characteristics, vola-
tility of prices, basis and correlation 
risks, leverage, sensitivity of option 
positions, and position concentration, 
to comply with market risk tolerance 
limits; 

(B) Timely and reliable valuation 
data derived from, or verified by, 
sources that are independent of the 
business trading unit, and if derived 
from pricing models, that the models 
have been independently validated by 
qualified, independent external or in-
ternal persons; and 

(C) Periodic reconciliation of profits 
and losses resulting from valuations 
with the general ledger. 

(ii) Credit risk. Credit risk policies 
and procedures shall take into account, 
among other things: 

(A) Daily measurement of overall 
credit exposure to comply with 
counterparty credit limits; 

(B) Monitoring and reporting of vio-
lations of counterparty credit limits 
performed by personnel that are inde-
pendent of the business trading unit; 
and 

(C) Regular valuation of collateral 
used to cover credit exposures and safe-
guarding of collateral to prevent loss, 
disposal, rehypothecation, or use un-
less appropriately authorized. 

(iii) Liquidity risk. Liquidity risk poli-
cies and procedures shall take into ac-
count, among other things: 

(A) Daily measurement of liquidity 
needs; 

(B) Assessing procedures to liquidate 
all non-cash collateral in a timely 
manner and without significant effect 
on price; and 

(C) Application of appropriate collat-
eral haircuts that accurately reflect 
market and credit risk. 

(iv) Foreign currency risk. Foreign 
currency risk policies and procedures 
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shall take into account, among other 
things: 

(A) Daily measurement of the 
amount of capital exposed to fluctua-
tions in the value of foreign currency 
to comply with applicable limits; and 

(B) Establishment of safeguards 
against adverse currency fluctuations. 

(v) Legal risk. Legal risk policies and 
procedures shall take into account, 
among other things: 

(A) Determinations that transactions 
and netting arrangements entered into 
have a sound legal basis; and 

(B) Establishment of documentation 
tracking procedures designed to ensure 
the completeness of relevant docu-
mentation and to resolve any docu-
mentation exceptions on a timely 
basis. 

(vi) Operational risk. Operational risk 
policies and procedures shall take into 
account, among other things: 

(A) Secure and reliable operating and 
information systems with adequate, 
scalable capacity, and independence 
from the business trading unit; 

(B) Safeguards to detect, identify, 
and promptly correct deficiencies in 
operating and information systems; 
and 

(C) Reconciliation of all data and in-
formation in operating and informa-
tion systems. 

(vii) Settlement risk. Settlement risk 
policies and procedures shall take into 
account, among other things: 

(A) Establishment of standard settle-
ment instructions with each 
counterparty; 

(B) Procedures to track outstanding 
settlement items and aging informa-
tion in all accounts, including nostro 
and suspense accounts; and 

(C) Procedures to ensure timely pay-
ments to counterparties and to resolve 
any late payments. 

(5) Use of central counterparties. Each 
swap dealer and major swap partici-
pant shall establish policies and proce-
dures relating to its use of central 
counterparties. Such policies and pro-
cedures shall: 

(i) Require the use of central 
counterparties where clearing is re-
quired pursuant to Commission regula-
tion or order, unless the counterparty 
has properly invoked a clearing exemp-
tion under Commission regulations; 

(ii) Set forth the conditions for the 
voluntary use of central counterparties 
for clearing when available as a means 
of mitigating counterparty credit risk; 
and 

(iii) Require diligent investigation 
into the adequacy of the financial re-
sources and risk management proce-
dures of any central counterparty 
through which the swap dealer or 
major swap participant clears. 

(6) Compliance with margin and capital 
requirements. Each swap dealer and 
major swap participant shall satisfy all 
capital and margin requirements estab-
lished by the Commission or prudential 
regulator, as applicable. 

(7) Monitoring of compliance with Risk 
Management Program. Each swap dealer 
and major swap participant shall estab-
lish policies and procedures to detect 
violations of the Risk Management 
Program; to encourage employees to 
report such violations to senior man-
agement, without fear of retaliation; 
and to take specified disciplinary ac-
tion against employees who violate the 
Risk Management Program. 

(d) Business trading unit. Each swap 
dealer and major swap participant 
shall establish policies and procedures 
that, at a minimum: 

(1) Require all trading policies be ap-
proved by the governing body of the 
swap dealer or major swap participant; 

(2) Require that traders execute 
transactions only with counterparties 
for whom credit limits have been es-
tablished; 

(3) Provide specific quantitative or 
qualitative limits for traders and per-
sonnel able to commit the capital of 
the swap dealer or major swap partici-
pant; 

(4) Monitor each trader throughout 
the trading day to prevent the trader 
from exceeding any limit to which the 
trader is subject, or from otherwise in-
curring unauthorized risk; 

(5) Require each trader to follow es-
tablished policies and procedures for 
executing and confirming all trans-
actions; 

(6) Establish means to detect unau-
thorized trading activities or any other 
violation of policies and procedures; 

(7) Ensure that all trade discrep-
ancies are documented and, other than 
immaterial, clerical errors, are 
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brought to the immediate attention of 
management of the business trading 
unit; 

(8) Ensure that broker statements 
and payments to brokers are periodi-
cally audited by persons independent of 
the business trading unit; 

(9) Ensure that use of trading pro-
grams is subject to policies and proce-
dures governing the use, supervision, 
maintenance, testing, and inspection of 
the program; and 

(10) Require the separation of per-
sonnel in the business trading unit 
from personnel in the risk management 
unit. 

(e) Review and testing. (1) Risk Man-
agement Programs shall be reviewed 
and tested on at least an annual basis, 
or upon any material change in the 
business of the swap dealer or major 
swap participant that is reasonably 
likely to alter the risk profile of the 
swap dealer or major swap participant. 

(2) The annual reviews of the Risk 
Management Program shall include an 
analysis of adherence to, and the effec-
tiveness of, the risk management poli-
cies and procedures, and any rec-
ommendations for modifications to the 
Risk Management Program. The an-
nual testing shall be performed by 
qualified internal audit staff that are 
independent of the business trading 
unit being audited or by a qualified 
third party audit service reporting to 
staff that are independent of the busi-
ness trading unit. The results of the 
annual review of the Risk Management 
Program shall be promptly reported to, 
and reviewed by, the chief compliance 
officer, senior management, and gov-
erning body of the swap dealer or 
major swap participant. 

(3) Each swap dealer and major swap 
participant shall document all internal 
and external reviews and testing of its 
Risk Management Program and writ-
ten risk management policies and pro-
cedures including the date of the re-
view or test; the results; any defi-
ciencies identified; the corrective ac-
tion taken; and the date that correc-
tive action was taken. Such docu-
mentation shall be provided to Com-
mission staff, upon request. 

(f) Distribution of risk management 
policies and procedures. The Risk Man-
agement Program shall include proce-

dures for the timely distribution of its 
written risk management policies and 
procedures to relevant supervisory per-
sonnel. Each swap dealer and major 
swap participant shall maintain 
records of the persons to whom the risk 
management policies and procedures 
were distributed and when they were 
distributed. 

(g) Recordkeeping. (1) Each swap deal-
er and major swap participant shall 
maintain copies of all written approv-
als required by this section. 

(2) All records or reports that a swap 
dealer or major swap participant is re-
quired to maintain pursuant to this 
regulation shall be maintained in ac-
cordance with Commission Regulation 
§ 1.31 and shall be made available 
promptly upon request to representa-
tives of the Commission and to rep-
resentatives of applicable prudential 
regulators. 

[77 FR 20205, Apr. 3, 2012, as amended at 79 
FR 41126, July 15, 2014] 

§ 23.601 Monitoring of position limits. 

(a) Each swap dealer and major swap 
participant shall establish and enforce 
written policies and procedures that 
are reasonably designed to monitor for 
and prevent violations of applicable po-
sition limits established by the Com-
mission, a designated contract market, 
or a swap execution facility, and to 
monitor for and prevent improper reli-
ance upon any exemptions or exclu-
sions from such position limits. For 
purposes of this regulation, such poli-
cies and procedures shall be referred to 
as ‘‘Position Limit Procedures.’’ The 
Position Limit Procedures shall be in-
corporated into the Risk Management 
Program of the swap dealer or major 
swap participant. 

(b) For purposes of the Position 
Limit Procedures, each swap dealer 
and major swap participant shall con-
vert all swap positions into equivalent 
futures positions using the method-
ology set forth in Commission regula-
tions. 

(c) Each swap dealer and major swap 
participant shall provide training to all 
relevant personnel on applicable posi-
tion limits on an annual basis and shall 
promptly notify personnel upon any 
change to applicable position limits. 
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Each swap dealer and major swap par-
ticipant shall maintain records of such 
training and notifications including 
the substance of the training, the iden-
tity of those receiving training, and 
the identity of those notified of 
changes to applicable position limits. 

(d) Each swap dealer and major swap 
participant shall diligently monitor its 
trading activities and diligently super-
vise the actions of its partners, offi-
cers, employees, and agents to ensure 
compliance with the Position Limit 
Procedures of the swap dealer or major 
swap participant. 

(e) The Position Limit Procedures of 
each swap dealer and major swap par-
ticipant shall implement an early 
warning system designed to detect and 
alert its senior management when posi-
tion limits are in danger of being 
breached (such as when trading has 
reached a percentage threshold of the 
applicable position limit, and when po-
sition limits have been exceeded). Any 
detected violation of applicable posi-
tion limits shall be reported promptly 
to the firm’s governing body. Any de-
tected violation of applicable position 
limits, other than on-exchange viola-
tions reported to the Commission by a 
designated contract market or a swap 
execution facility, shall be reported 
promptly to the Commission. Each 
swap dealer and major swap partici-
pant shall maintain a record of any 
early warning received, any position 
limit violation detected, any action 
taken as a result of either, and the 
date action was taken. 

(f) Each swap dealer and major swap 
participant that transacts in instru-
ments for which position limits have 
been established by the Commission, a 
designated contract market, or a swap 
execution facility shall test its Posi-
tion Limit Procedures for adequacy 
and effectiveness at least once each 
calendar quarter and maintain records 
of such tests; the results thereof; any 
action that is taken as a result thereof 
including, without limitation, any rec-
ommendations for modifications to the 
firm’s Position Limit Procedures; and 
the date action was taken. 

(g) Each swap dealer and major swap 
participant shall document its compli-
ance with applicable position limits es-
tablished by the Commission, a des-

ignated contract market, or a swap 
execution facility in a written report 
on a quarterly basis. Such report shall 
be promptly reported to and reviewed 
by the chief compliance officer, senior 
management, and governing body of 
the swap dealer or major swap partici-
pant, and shall include, without limita-
tion, a list of all early warnings re-
ceived, all position limit violations, 
the action taken in response, the re-
sults of the quarterly position limit 
testing required by this regulation, any 
deficiencies in the Position Limit Pro-
cedures, the status of any pending 
amendments to the Position Limit 
Procedures, and any action taken to 
amend the Position Limit Procedures 
to ensure compliance with all applica-
ble position limits. Each swap dealer 
and major swap participant shall re-
tain a copy of this report. 

(h) On an annual basis, each swap 
dealer and major swap participant 
shall audit its Position Limit Proce-
dures as part of the audit of its Risk 
Management Program required by 
Commission regulations. 

(i) All records required to be main-
tained pursuant to these regulations 
shall be maintained in accordance with 
Commission Regulation § 1.31 and shall 
be made available promptly upon re-
quest to representatives of the Com-
mission and to representatives of appli-
cable prudential regulators. 

§ 23.602 Diligent supervision. 
(a) Supervision. Each swap dealer and 

major swap participant shall establish 
and maintain a system to supervise, 
and shall diligently supervise, all ac-
tivities relating to its business per-
formed by its partners, members, offi-
cers, employees, and agents (or persons 
occupying a similar status or per-
forming a similar function). Such sys-
tem shall be reasonably designed to 
achieve compliance with the require-
ments of the Commodity Exchange Act 
and Commission regulations. 

(b) Supervisory System. Such super-
visory system shall provide, at a min-
imum, for the following: 

(1) The designation, where applicable, 
of at least one person with authority to 
carry out the supervisory responsibil-
ities of the swap dealer or major swap 
participant for all activities relating to 
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its business as a swap dealer or major 
swap participant. 

(2) The use of reasonable efforts to 
determine that all supervisors are 
qualified and meet such standards of 
training, experience, competence, and 
such other qualification standards as 
the Commission finds necessary or ap-
propriate. 

§ 23.603 Business continuity and dis-
aster recovery. 

(a) Business continuity and disaster re-
covery plan required. Each swap dealer 
and major swap participant shall estab-
lish and maintain a written business 
continuity and disaster recovery plan 
that outlines the procedures to be fol-
lowed in the event of an emergency or 
other disruption of its normal business 
activities. The business continuity and 
disaster recovery plan shall be designed 
to enable the swap dealer or major 
swap participant to continue or to re-
sume any operations by the next busi-
ness day with minimal disturbance to 
its counterparties and the market, and 
to recover all documentation and data 
required to be maintained by applica-
ble law and regulation. 

(b) Essential components. The business 
continuity and disaster recovery plan 
of a swap dealer or major swap partici-
pant shall include the following compo-
nents: 

(1) Identification of the documents, 
data, facilities, infrastructure, per-
sonnel and competencies essential to 
the continued operations of the swap 
dealer or major swap participant and 
to fulfill the obligations of the swap 
dealer or major swap participant. 

(2) Identification of the supervisory 
personnel responsible for implementing 
each aspect of the business continuity 
and disaster recovery plan and the 
emergency contacts required to be pro-
vided pursuant to this regulation. 

(3) A plan to communicate with the 
following persons in the event of an 
emergency or other disruption, to the 
extent applicable to the operations of 
the swap dealer or major swap partici-
pant: employees; counterparties; swap 
data repositories; execution facilities; 
trading facilities; clearing facilities; 
regulatory authorities; data, commu-
nications and infrastructure providers 
and other vendors; disaster recovery 

specialists and other persons essential 
to the recovery of documentation and 
data, the resumption of operations, and 
compliance with the Commodity Ex-
change Act and Commission regula-
tions. 

(4) Procedures for, and the mainte-
nance of, back-up facilities, systems, 
infrastructure, alternative staffing and 
other resources to achieve the timely 
recovery of data and documentation 
and to resume operations as soon as 
reasonably possible and generally with-
in the next business day. 

(5) Maintenance of back-up facilities, 
systems, infrastructure and alternative 
staffing arrangements in one or more 
areas that are geographically separate 
from the swap dealer’s or major swap 
participant’s primary facilities, sys-
tems, infrastructure and personnel 
(which may include contractual ar-
rangements for the use of facilities, 
systems and infrastructure provided by 
third parties). 

(6) Back-up or copying, with suffi-
cient frequency, of documents and data 
essential to the operations of the swap 
dealer or major swap participant or to 
fulfill the regulatory obligations of the 
swap dealer or major swap participant 
and storing the information off-site in 
either hard-copy or electronic format. 

(7) Identification of potential busi-
ness interruptions encountered by 
third parties that are necessary to the 
continued operations of the swap deal-
er or major swap participant and a plan 
to minimize the impact of such disrup-
tions. 

(c) Distribution to employees. Each 
swap dealer and major swap partici-
pant shall distribute a copy of its busi-
ness continuity and disaster recovery 
plan to relevant employees and 
promptly provide any significant revi-
sion thereto. Each swap dealer and 
major swap participant shall maintain 
copies of the business continuity and 
disaster recovery plan at one or more 
accessible off-site locations. Each swap 
dealer and major swap participant 
shall train relevant employees on ap-
plicable components of the business 
continuity and disaster recovery plan. 

(d) Commission notification. Each swap 
dealer and major swap participant 
shall promptly notify the Commission 
of any emergency or other disruption 
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that may affect the ability of the swap 
dealer or major swap participant to ful-
fill its regulatory obligations or would 
have a significant adverse effect on the 
swap dealer or major swap participant, 
its counterparties, or the market. 

(e) Emergency contacts. Each swap 
dealer and major swap participant 
shall provide to the Commission the 
name and contact information of two 
employees who the Commission can 
contact in the event of an emergency 
or other disruption. The individuals 
identified shall be authorized to make 
key decisions on behalf of the swap 
dealer or major swap participant and 
have knowledge of the firm’s business 
continuity and disaster recovery plan. 
The swap dealer or major swap partici-
pant shall provide the Commission 
with any updates to this information 
promptly. 

(f) Review and modification. A member 
of the senior management of each swap 
dealer and major swap participant 
shall review the business continuity 
and disaster recovery plan annually or 
upon any material change to the busi-
ness. Any deficiencies found or correc-
tive action taken shall be documented. 

(g) Testing and audit. Each business 
continuity and disaster recovery plan 
shall be tested annually by qualified, 
independent internal personnel or a 
qualified third party service. The date 
the testing was performed shall be doc-
umented, together with the nature and 
scope of the testing, any deficiencies 
found, any corrective action taken, and 
the date that corrective action was 
taken. Each business continuity and 
disaster recovery plan shall be audited 
at least once every three years by a 
qualified third party service. The date 
the audit was performed shall be docu-
mented, together with the nature and 
scope of the audit, any deficiencies 
found, any corrective action taken, and 
the date that corrective action was 
taken. 

(h) Business continuity and disaster re-
covery plans required by other regulatory 
authorities. A swap dealer or major 
swap participant shall comply with the 
requirements of this regulation in addi-
tion to any business continuity and 
disaster recovery requirements that 
are imposed upon the swap dealer or 
major swap participant by its pruden-

tial regulator or any other regulatory 
or self-regulatory authority. 

(i) Recordkeeping. The business con-
tinuity and disaster recovery plan of 
the swap dealer and major swap partic-
ipant and all other records required to 
be maintained pursuant to this section 
shall be maintained in accordance with 
Commission Regulation § 1.31 and shall 
be made available promptly upon re-
quest to representatives of the Com-
mission and to representatives of appli-
cable prudential regulators. 

§ 23.604 [Reserved] 

§ 23.605 Conflicts of interest policies 
and procedures. 

(a) Definitions. For purposes of this 
section, the following terms shall be 
defined as provided. 

(1) Affiliate. This term means, with re-
spect to any person, a person control-
ling, controlled by, or under common 
control with, such person. 

(2) Business trading unit. This term 
means any department, division, group, 
or personnel of a swap dealer or major 
swap participant or any of its affili-
ates, whether or not identified as such, 
that performs, or personnel exercising 
direct supervisory authority over the 
performance of, any pricing (excluding 
price verification for risk management 
purposes), trading, sales, marketing, 
advertising, solicitation, structuring, 
or brokerage activities on behalf of a 
swap dealer or major swap participant 
or any of its affiliates. 

(3) Clearing unit. This term means any 
department, division, group, or per-
sonnel of a swap dealer or major swap 
participant or any of its affiliates, 
whether or not identified as such, that 
performs, or personnel exercising di-
rect supervisory authority over the 
performance of, any proprietary or cus-
tomer clearing activities on behalf of a 
swap dealer or major swap participant 
or any of its affiliates. 

(4) Derivative. This term means: 
(i) A contract for the purchase or sale 

of a commodity for future delivery; 
(ii) A security futures product; 
(iii) A swap; 
(iv) Any agreement, contract, or 

transaction described in section 
2(c)(2)(C)(i) or section 2(c)(2)(D)(i) of 
the Act; 
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(v) Any commodity option authorized 
under section 4c of the Act; and 

(vi) Any leverage transaction author-
ized under section 19 of the Act. 

(5) Non-research personnel. This term 
means any employee of the business 
trading unit or clearing unit, or any 
other employee of the swap dealer or 
major swap participant, other than an 
employee performing a legal or compli-
ance function, who is not directly re-
sponsible for, or otherwise not involved 
in, research or analysis intended for in-
clusion in a research report. 

(6) Public appearance. This term means 
any participation in a conference call, 
seminar, forum (including an inter-
active electronic forum) or other pub-
lic speaking activity before 15 or more 
persons (individuals or entities), or 
interview or appearance before one or 
more representatives of the media, 
radio, television or print media, or the 
writing of a print media article, in 
which a research analyst makes a rec-
ommendation or offers an opinion con-
cerning a derivatives transaction. This 
term does not include a password-pro-
tected Webcast, conference call or 
similar event with 15 or more existing 
customers, provided that all of the 
event participants previously received 
the most current research report or 
other documentation that contains the 
required applicable disclosures, and 
that the research analyst appearing at 
the event corrects and updates during 
the public appearance any disclosures 
in the research report that are inac-
curate, misleading, or no longer appli-
cable. 

(7) Research analyst. This term means 
the employee of a swap dealer or major 
swap participant who is primarily re-
sponsible for, and any employee who 
reports directly or indirectly to such 
research analyst in connection with, 
preparation of the substance of a re-
search report relating to any deriva-
tive, whether or not any such person 
has the job title of ‘‘research analyst.’’ 

(8) Research department. This term 
means any department or division that 
is principally responsible for preparing 
the substance of a research report re-
lating to any derivative on behalf of a 
swap dealer or major swap participant, 
including a department or division con-

tained in an affiliate of a swap dealer 
or major swap participant. 

(9) Research report. This term means 
any written communication (including 
electronic) that includes an analysis of 
the price or market for any derivative, 
and that provides information reason-
ably sufficient upon which to base a de-
cision to enter into a derivatives trans-
action. This term does not include: 

(i) Communications distributed to 
fewer than 15 persons; 

(ii) Commentaries on economic, po-
litical, or market conditions; 

(iii) Statistical summaries of mul-
tiple companies’ financial data, includ-
ing listings of current ratings; 

(iv) Periodic reports or other commu-
nications prepared for investment com-
pany shareholders or commodity pool 
participants that discuss individual de-
rivatives positions in the context of a 
fund’s past performance or the basis for 
previously-made discretionary deci-
sions; 

(v) Any communications generated 
by an employee of the business trading 
unit that is conveyed as a solicitation 
for entering into a derivatives trans-
action, and is conspicuously identified 
as such; and 

(vi) Internal communications that 
are not given to current or prospective 
customers. 

(b) Policies and procedures. Each swap 
dealer and major swap participant sub-
ject to this rule must adopt and imple-
ment written policies and procedures 
reasonably designed to ensure that the 
swap dealer or major swap participant 
and its employees comply with the pro-
visions of this rule. 

(c) Research analysts and research re-
ports—(1) Restrictions on relationship 
with research department. (i) Non-re-
search personnel shall not direct a re-
search analyst’s decision to publish a 
research report of the swap dealer or 
major swap participant, and non-re-
search personnel shall not direct the 
views and opinions expressed in a re-
search report of the swap dealer or 
major swap participant. 

(ii) No research analyst may be sub-
ject to the supervision or control of 
any employee of the swap dealer’s or 
major swap participant’s business trad-
ing unit or clearing unit, and no em-
ployee of the business trading unit or 
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clearing unit may have any influence 
or control over the evaluation or com-
pensation of a research analyst. 

(iii) Except as provided in paragraph 
(c)(1)(iv) of this section, non-research 
personnel, other than the board of di-
rectors and any committee thereof, 
shall not review or approve a research 
report of the swap dealer or major swap 
participant before its publication. 

(iv) Non-research personnel may re-
view a research report before its publi-
cation as necessary only to verify the 
factual accuracy of information in the 
research report, to provide for non-sub-
stantive editing, to format the layout 
or style of the research report, or to 
identify any potential conflicts of in-
terest, provided that: 

(A) Any written communication be-
tween non-research personnel and re-
search department personnel con-
cerning the content of a research re-
port must be made either through au-
thorized legal or compliance personnel 
of the swap dealer or major swap par-
ticipant or in a transmission copied to 
such personnel; and 

(B) Any oral communication between 
non-research personnel and research 
department personnel concerning the 
content of a research report must be 
documented and made either through 
authorized legal or compliance per-
sonnel acting as an intermediary or in 
a conversation conducted in the pres-
ence of such personnel. 

(2) Restrictions on communications. 
Any written or oral communication by 
a research analyst to a current or pro-
spective counterparty relating to any 
derivative must not omit any material 
fact or qualification that would cause 
the communication to be misleading to 
a reasonable person. 

(3) Restrictions on research analyst 
compensation. A swap dealer or major 
swap participant may not consider as a 
factor in reviewing or approving a re-
search analyst’s compensation his or 
her contributions to the swap dealer’s 
or major swap participant’s trading or 
clearing business. Except for commu-
nicating client or customer feedback, 
ratings, and other indicators of re-
search analyst performance to research 
department management, no employee 
of the business trading unit or clearing 
unit of the swap dealer or major swap 

participant may influence the review 
or approval of a research analyst’s 
compensation. 

(4) Prohibition of promise of favorable 
research. No swap dealer or major swap 
participant may directly or indirectly 
offer favorable research, or threaten to 
change research, to an existing or pro-
spective counterparty as consideration 
or inducement for the receipt of busi-
ness or compensation. 

(5) Disclosure requirements—(i) Owner-
ship and material conflicts of interest. A 
swap dealer or major swap participant 
must disclose in research reports and a 
research analyst must disclose in pub-
lic appearances: 

(A) Whether the research analyst 
maintains a financial interest in any 
derivative of a type, class, or, category 
that the research analyst follows, and 
the general nature of the financial in-
terest; and 

(B) Any other actual, material con-
flicts of interest of the research ana-
lyst or swap dealer or major swap par-
ticipant of which the research analyst 
has knowledge at the time of publica-
tion of the research report or at the 
time of the public appearance. 

(ii) Prominence of disclosure. Disclo-
sures and references to disclosures 
must be clear, comprehensive, and 
prominent. With respect to public ap-
pearances by research analysts, the 
disclosures required by this paragraph 
(c)(5) must be conspicuous. 

(iii) Records of public appearances. 
Each swap dealer and major swap par-
ticipant must maintain records of pub-
lic appearances by research analysts 
sufficient to demonstrate compliance 
by those research analysts with the ap-
plicable disclosure requirements under 
this paragraph (c)(5). 

(iv) Third-party research reports. (A) 
For the purposes of this paragraph 
(c)(5)(iv), ‘‘independent third-party re-
search report’’ shall mean a research 
report, in respect of which the person 
or entity producing the report: 

(1) Has no affiliation or business or 
contractual relationship with the dis-
tributing swap dealer or major swap 
participant, or that swap dealer’s or 
major swap participant’s affiliates, 
that is reasonably likely to inform the 
content of its research reports; and 
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(2) Makes content determinations 
without any input from the distrib-
uting swap dealer or major swap par-
ticipant or that swap dealer’s or major 
swap participant’s affiliates. 

(B) Subject to paragraph (c)(5)(iv)(C) 
of this section, if a swap dealer or 
major swap participant distributes or 
makes available any independent 
third-party research report, the swap 
dealer or major swap participant must 
accompany the research report with, or 
provide a Web address that directs the 
recipient to, the current applicable dis-
closures, as they pertain to the swap 
dealer or major swap participant, re-
quired by this section. Each swap deal-
er and major swap participant must es-
tablish written policies and procedures 
reasonably designed to ensure the com-
pleteness and accuracy of all applicable 
disclosures. 

(C) The requirements of paragraph 
(c)(5)(iv)(B) of this section shall not 
apply to independent third-party re-
search reports made available by a 
swap dealer or major swap participant 
to its customers: 

(1) Upon request; or 
(2) Through a Web site maintained by 

the swap dealer or major swap partici-
pant. 

(6) Prohibition of retaliation against re-
search analysts. No swap dealer or 
major swap participant, and no em-
ployee of a swap dealer or major swap 
participant who is involved with the 
swap dealer’s or major swap partici-
pant’s pricing, trading, or clearing ac-
tivities, may, directly or indirectly, re-
taliate against or threaten to retaliate 
against any research analyst employed 
by the swap dealer or major swap par-
ticipant or its affiliates as a result of 
an adverse, negative, or otherwise un-
favorable research report or public ap-
pearance written or made, in good 
faith, by the research analyst that may 
adversely affect the swap dealer’s or 
major swap participant’s present or 
prospective pricing, trading, or clear-
ing activities. 

(d) Clearing activities. (1) No swap 
dealer or major swap participant shall 
directly or indirectly interfere with or 
attempt to influence the decision of 
the clearing unit of any affiliated 
clearing member of a derivatives clear-
ing organization to provide clearing 

services and activities to a particular 
customer, including but not limited to 
a decision relating to the following: 

(i) Whether to offer clearing services 
and activities to a particular customer; 

(ii) Whether to accept a particular 
customer for the purposes of clearing 
derivatives; 

(iii) Whether to submit a customer’s 
transaction to a particular derivatives 
clearing organization; 

(iv) Whether to set or adjust risk tol-
erance levels for a particular customer; 

(v) Whether to accept certain forms 
of collateral from a particular cus-
tomer; or 

(vi) Whether to set a particular cus-
tomer’s fees for clearing services based 
upon criteria that are not generally 
available and applicable to other cus-
tomers of the swap dealer or major 
swap participant. 

(2) Each swap dealer and major swap 
participant shall create and maintain 
an appropriate informational partition, 
as specified in section 4s(j)(5)(A) of the 
Act, between business trading units of 
the swap dealer or major swap partici-
pant and clearing units of any affili-
ated clearing member of a derivatives 
clearing organization to reasonably en-
sure compliance with the Act and the 
prohibitions specified in paragraph 
(d)(1) of this section. At a minimum, 
such informational partitions shall re-
quire that no employee of a business 
trading unit of a swap dealer or major 
swap participant shall supervise, con-
trol, or influence any employee of the 
clearing unit of any affiliated clearing 
member of a derivatives clearing orga-
nization. 

(e) Undue influence on counterparties. 
Each swap dealer and major swap par-
ticipant must adopt and implement 
written policies and procedures that 
mandate the disclosure to its counter-
parties of any material incentives and 
any material conflicts of interest re-
garding the decision of a counterparty: 

(1) Whether to execute a derivative 
on a swap execution facility or des-
ignated contract market; or 

(2) Whether to clear a derivative 
through a derivatives clearing organi-
zation. 

(f) All records that a swap dealer or 
major swap participant is required to 
maintain pursuant to this regulation 
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shall be maintained in accordance with 
Commission Regulation § 1.31 and shall 
be made available promptly upon re-
quest to representatives of the Com-
mission and to representatives of the 
applicable prudential regulator, as de-
fined in 7 U.S.C. 1a(39). 

§ 23.606 General information: avail-
ability for disclosure and inspec-
tion. 

(a) Disclosure of information. (1) Each 
swap dealer and major swap partici-
pant shall make available for disclo-
sure to and inspection by the Commis-
sion and its prudential regulator, as 
applicable, all information required by, 
or related to, the Commodity Exchange 
Act and Commission regulations, in-
cluding: 

(i) The terms and condition of its 
swaps; 

(ii) Its swaps trading operations, 
mechanisms, and practices; 

(iii) Financial integrity and risk 
management protections relating to 
swaps; and 

(iv) Any other information relevant 
to its trading in swaps. 

(2) Such information shall be made 
available promptly, upon request, to 
Commission staff and the staff of the 
applicable prudential regulator, at 
such frequency and in such manner as 
is set forth in the Commodity Ex-
change Act, Commission regulations, 
or the regulations of the applicable 
prudential regulator. 

(b) Ability to provide information. (1) 
Each swap dealer and major swap par-
ticipant shall establish and maintain 
reliable internal data capture, proc-
essing, storage, and other operational 
systems sufficient to capture, process, 
record, store, and produce all informa-
tion necessary to satisfy its duties 
under the Commodity Exchange Act 
and Commission regulations. Such sys-
tems shall be designed to produce the 
information within the time frames set 
forth in the Commodity Exchange Act 
and Commission regulations or upon 
request, as applicable. 

(2) Each swap dealer and major swap 
participant shall establish, implement, 
maintain, and enforce written proce-
dures for the capture, processing, re-
cording, storage, and production of all 
information necessary to satisfy its du-

ties under the Commodity Exchange 
Act and Commission regulations. 

(c) Record retention. All records or re-
ports that a swap dealer or major swap 
participant is required to maintain 
pursuant to this regulation shall be 
maintained in accordance with Com-
mission Regulation § 1.31 and shall be 
made available promptly upon request 
to representatives of the Commission 
and to representatives of applicable 
prudential regulators. 

§ 23.607 Antitrust considerations. 

(a) No swap dealer or major swap par-
ticipant shall adopt any process or 
take any action that results in any un-
reasonable restraint of trade, or impose 
any material anticompetitive burden 
on trading or clearing, unless nec-
essary or appropriate to achieve the 
purposes of the Commodity Exchange 
Act. 

(b) Consistent with its obligations 
under paragraph (a) of this section, 
each swap dealer and major swap par-
ticipant shall adopt policies and proce-
dures to prevent actions that result in 
unreasonable restraint of trade, or im-
pose any material anticompetitive bur-
den on trading or clearing. 

§ 23.608 Restrictions on counterparty 
clearing relationships. 

No swap dealer or major swap partic-
ipant entering into a swap to be sub-
mitted for clearing with a 
counterparty that is a customer of a 
futures commission merchant shall 
enter into an arrangement that: 

(a) Discloses to the futures commis-
sion merchant or any swap dealer or 
major swap participant the identity of 
a customer’s original executing 
counterparty; 

(b) Limits the number of counterpar-
ties with whom a customer may enter 
into a trade; 

(c) Restricts the size of the position a 
customer may take with any individual 
counterparty, apart from an overall 
limit for all positions held by the cus-
tomer with the swap dealer or major 
swap participant; 

(d) Impairs a customer’s access to 
execution of a trade on terms that have 
a reasonable relationship to the best 
terms available; or 
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(e) Prevents compliance with the 
timeframes set forth in § 1.74(b), 
§ 23.610(b), or § 39.12(b)(7) of this chap-
ter. 

[77 FR 21308, Apr. 9, 2012] 

§ 23.609 Clearing member risk manage-
ment. 

(a) With respect to clearing activities 
in futures, security futures products, 
swaps, agreements, contracts, or trans-
actions described in section 2(c)(2)(C)(i) 
or section 2(c)(2)(D)(i) of the Act, com-
modity options authorized under sec-
tion 4c of the Act, or leveraged trans-
actions authorized under section 19 of 
the Act, each swap dealer or major 
swap participant that is a clearing 
member of a derivatives clearing orga-
nization shall: 

(1) Establish risk-based limits based 
on position size, order size, margin re-
quirements, or similar factors; 

(2) Screen orders for compliance with 
the risk-based limits in accordance 
with the following: 

(i) For transactions subject to auto-
mated execution, the clearing member 
shall use automated means to screen 
orders for compliance with the risk- 
based limits; and 

(ii) For transactions subject to non- 
automated execution, the clearing 
member shall establish and maintain 
systems of risk controls reasonably de-
signed to ensure compliance with the 
limits. 

(3) Monitor for adherence to the risk- 
based limits intra-day and overnight; 

(4) Conduct stress tests under ex-
treme but plausible conditions of all 
positions at least once per week; 

(5) Evaluate its ability to meet ini-
tial margin requirements at least once 
per week; 

(6) Evaluate its ability to meet vari-
ation margin requirements in cash at 
least once per week; 

(7) Evaluate its ability to liquidate 
the positions it clears in an orderly 
manner, and estimate the cost of the 
liquidation; and 

(8) Test all lines of credit at least 
once per year. 

(b) Each swap dealer or major swap 
participant that is a clearing member 
of a derivatives clearing organization 
shall: 

(1) Establish written procedures to 
comply with this regulation; and 

(2) Keep full, complete, and system-
atic records documenting its compli-
ance with this regulation. 

(3) All records required to be main-
tained pursuant to these regulations 
shall be maintained in accordance with 
Commission Regulation § 1.31 and shall 
be made available promptly upon re-
quest to representatives of the Com-
mission and to representatives of appli-
cable prudential regulators. 

[77 FR 21308, Apr. 9, 2012] 

§ 23.610 Clearing member acceptance 
for clearing. 

(a) Each swap dealer or major swap 
participant that is a clearing member 
of a derivatives clearing organization 
shall coordinate with each derivatives 
clearing organization on which it 
clears to establish systems that enable 
the clearing member, or the deriva-
tives clearing organization acting on 
its behalf, to accept or reject each 
trade submitted to the derivatives 
clearing organization for clearing by or 
for the clearing member as quickly as 
would be technologically practicable if 
fully automated systems were used; 
and 

(b) Each swap dealer or major swap 
participant that is a clearing member 
of a derivatives clearing organization 
shall accept or reject each trade sub-
mitted by or for it as quickly as would 
be technologically practicable if fully 
automated systems were used; a clear-
ing member may meet this require-
ment by: 

(1) Establishing systems to pre- 
screen orders for compliance with cri-
teria specified by the clearing member; 

(2) Establishing systems that author-
ize a derivatives clearing organization 
to accept or reject on its behalf trades 
that meet, or fail to meet, criteria 
specified by the clearing member; or 

(3) Establishing systems that enable 
the clearing member to communicate 
to the derivatives clearing organiza-
tion acceptance or rejection of each 
trade as quickly as would be techno-
logically practicable if fully automated 
systems were used. 

[77 FR 21308, Apr. 9, 2012] 
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§ 23.611 Delegation of authority to the 
Director of the Division of Clearing 
and Risk to establish an alternative 
compliance schedule to comply 
with clearing member acceptance 
for clearing. 

(a) The Commission hereby delegates 
to the Director of the Division of Clear-
ing and Risk or such other employee or 
employees as the Director may des-
ignate from time to time, the author-
ity to establish an alternative compli-
ance schedule for requirements of 
§ 23.610 for swaps that are found to be 
technologically or economically im-
practicable for an affected swap dealer 
or major swap participant that seeks, 
in good faith, to comply with the re-
quirements of § 23.610 within a reason-
able time period beyond the date on 
which compliance by such swap dealer 
or major swap participant is otherwise 
required. 

(b) A request for an alternative com-
pliance schedule under this section 
shall be acted upon by the Director of 
the Division of Clearing and Risk with-
in 30 days from the time such a request 
is received, or it shall be deemed ap-
proved. 

(c) An exception granted under this 
section shall not cause a registrant to 
be out of compliance or deemed in vio-
lation of any registration require-
ments. 

(d) Notwithstanding any other provi-
sion of this section, in any case in 
which a Commission employee dele-
gated authority under this section be-
lieves it appropriate, he or she may 
submit to the Commission for its con-
sideration the question of whether an 
alternative compliance schedule should 
be established. Nothing in this section 
shall be deemed to prohibit the Com-
mission, at its election, from exer-
cising the authority delegated in this 
section. 

[77 FR 21308, Apr. 9, 2012] 

Subpart K [Reserved] 

Subpart L—Segregation of Assets 
Held as Collateral in 
Uncleared Swap Transactions 

SOURCE: 78 FR 66636, Nov. 6, 2013, unless 
otherwise noted. 

§ 23.700 Definitions. 

As used in this subpart: 
Initial Margin means money, securi-

ties, or property posted by a party to a 
swap as performance bond to cover po-
tential future exposures arising from 
changes in the market value of the po-
sition. 

Margin means both Initial Margin 
and Variation Margin. 

Segregate. To segregate two or more 
items is to keep them in separate ac-
counts, and to avoid combining them 
in the same transfer between two ac-
counts. 

Variation Margin means a payment 
made by or collateral posted by a party 
to a swap to cover the current exposure 
arising from changes in the market 
value of the position since the trade 
was executed or the previous time the 
position was marked to market. 

§ 23.701 Notification of right to seg-
regation. 

(a) Prior to the execution of each 
swap transaction that is not submitted 
for clearing, a swap dealer or major 
swap participant shall: 

(1) Notify each counterparty to such 
transaction that the counterparty has 
the right to require that any Initial 
Margin the counterparty provides in 
connection with such transaction be 
segregated in accordance with §§ 23.702 
and 23.703 except in those cir-
cumstances where segregation is man-
datory pursuant to § 23.157; 

(2) Identify one or more custodians, 
one of which must be a creditworthy 
non-affiliate and each of which must be 
a legal entity independent of both the 
swap dealer or major swap participant 
and the counterparty, as an acceptable 
depository for segregated Initial Mar-
gin; and 

(3) Provide information regarding the 
price of segregation for each custodian 
identified in paragraph (a)(2) of this 
section, to the extent that the swap 
dealer or major swap participant has 
such information. 

(b) The right referred to in paragraph 
(a) of this section does not extend to 
Variation Margin. 

(c) The notification referred to in 
paragraph (a) of this section shall be 
made to an officer of the counterparty 
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responsible for the management of col-
lateral. If no such party is identified by 
the counterparty to the swap dealer or 
major swap participant, then the noti-
fication shall be made to the Chief 
Risk Officer of the counterparty, or, if 
there is no such Officer, the Chief Exec-
utive Officer, or if none, the highest- 
level decision-maker for the 
counterparty. 

(d) Prior to confirming the terms of 
any such swap, the swap dealer or 
major swap participant shall obtain 
from the counterparty confirmation of 
receipt by the person specified in para-
graph (c) of this section of the notifica-
tion specified in paragraph (a) of this 
section, and an election, if applicable, 
to require such segregation or not. The 
swap dealer or major swap participant 
shall maintain such confirmation and 
such election as business records pur-
suant to § 1.31 of this chapter. 

(e) Notification pursuant to para-
graph (a) of this section to a particular 
counterparty by a particular swap 
dealer or major swap participant need 
only be made once in any calendar 
year. 

(f) A counterparty’s election, if appli-
cable, to require segregation of Initial 
Margin or not to require such segrega-
tion, may be changed at the discretion 
of the counterparty upon written no-
tice delivered to the swap dealer or 
major swap participant, which changed 
election shall be applicable to all swaps 
entered into between the parties after 
such delivery. 

[78 FR 66636, Nov. 6, 2013, as amended at 81 
FR 704, Jan. 6, 2016] 

§ 23.702 Requirements for segregated 
margin. 

(a) The custodian of Margin, seg-
regated pursuant to an election under 
§ 23.701, must be a legal entity inde-
pendent of both the swap dealer or 
major swap participant and the 
counterparty. 

(b) Initial Margin that is segregated 
pursuant to an election under § 23.701 
must be held in an account segregated 
for and on behalf of the counterparty, 
and designated as such. Such an ac-
count may, if the swap dealer or major 
swap participant and the counterparty 
agree, also hold Variation Margin. 

(c) Any agreement for the segrega-
tion of Margin pursuant to this section 
shall be in writing, shall include the 
custodian as a party, and shall provide 
that: 

(1) Any withdrawal of such Margin, 
other than pursuant to paragraph (c)(2) 
of this section, shall only be made pur-
suant to the agreement of both the 
counterparty and the swap dealer or 
major swap participant, and notifica-
tion of such withdrawal shall be given 
immediately to the non-withdrawing 
party; 

(2) Turnover of control of such Mar-
gin shall be made without the written 
consent of both parties, as appropriate, 
to the counterparty or to the swap 
dealer or major swap participant, 
promptly upon presentation to the cus-
todian of a statement in writing, made 
under oath or under penalty of perjury 
as specified in 28 U.S.C. 1746, by an au-
thorized representative of either such 
party, stating that such party is enti-
tled to such control pursuant to an 
agreement between the parties. The 
other party shall be immediately noti-
fied of such turnover. 

§ 23.703 Investment of segregated mar-
gin. 

(a) Margin that is segregated pursu-
ant to an election under § 23.701 may 
only be invested consistent with § 1.25 
of this chapter. 

(b) Subject to paragraph (a) of this 
section, the swap dealer or major swap 
participant and the counterparty may 
enter into any commercial arrange-
ment, in writing, regarding the invest-
ment of such Margin, and the related 
allocation of gains and losses resulting 
from such investment. 

§ 23.704 Requirements for non-seg-
regated margin. 

(a) The chief compliance officer of 
each swap dealer or major swap partici-
pant shall report to each counterparty 
that does not choose to require seg-
regation of Initial Margin pursuant to 
§ 23.701(a), no later than the fifteenth 
business day of each calendar quarter, 
on whether or not the back office pro-
cedures of the swap dealer or major 
swap participant relating to margin 
and collateral requirements were, at 
any point during the previous calendar 
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quarter, not in compliance with the 
agreement of the counterparties. 

(b) The obligation specified in para-
graph (a) of this section shall apply 
with respect to each counterparty no 
earlier than the 90th calendar day after 
the date on which the first swap is 
transacted between the counterparty 
and the swap dealer or major swap par-
ticipant. 

PART 30—FOREIGN FUTURES AND 
FOREIGN OPTIONS TRANSACTIONS 

Sec. 
30.1 Definitions. 
30.2 Applicability of the Act and rules. 
30.3 Prohibited transactions. 
30.4 Registration required. 
30.5 Alternative procedures for non-domes-

tic persons. 
30.6 Disclosure. 
30.7 Treatment of foreign futures or foreign 

options secured amount. 
30.8 [Reserved] 
30.9 Fraudulent transactions prohibited. 
30.10 Petitions for exemption. 
30.11 Applicability of state law. 
30.12 Direct foreign order transmittal. 
30.13 Commission certification. 
APPENDIX A TO PART 30—INTERPRETATIVE 

STATEMENT WITH RESPECT TO THE COM-
MISSION’S EXEMPTIVE AUTHORITY UNDER 
§ 30.10 OF ITS RULES 

APPENDIX B TO PART 30—INTERPRETATIVE 
STATEMENT WITH RESPECT TO THE SE-
CURED AMOUNT REQUIREMENT SET FORTH 
IN § 30.7 

APPENDIX C TO PART 30—FOREIGN PETI-
TIONERS GRANTED RELIEF FROM THE AP-
PLICATION OF CERTAIN OF THE PART 30 
RULES PURSUANT TO § 30.10 

APPENDIX D TO PART 30—COMMISSION CER-
TIFICATION WITH RESPECT TO FOREIGN FU-
TURES AND OPTIONS CONTRACTS ON A NON- 
NARROW-BASED SECURITY INDEX 

APPENDIX E TO PART 30—ACKNOWLEDGMENT 
LETTER FOR CFTC REGULATION 30.7 CUS-
TOMER SECURED ACCOUNT 

APPENDIX F TO PART 30—ACKNOWLEDGMENT 
LETTER FOR CFTC REGULATION 30.7 CUS-
TOMER SECURED MONEY MARKET MUTUAL 
FUND ACCOUNT 

AUTHORITY: 7 U.S.C. 1a, 2, 6, 6c, and 12a, un-
less otherwise noted. 

SOURCE: 52 FR 28998, Aug. 5, 1987, unless 
otherwise noted. 

§ 30.1 Definitions. 
For the purposes of this part: 
(a) Foreign futures means any con-

tract for the purchase or sale of any 
commodity for future delivery made, 

or to be made, on or subject to the 
rules of any foreign board of trade. 

(b) Foreign option means any trans-
action or agreement which is or is held 
out to be of the character of, or is com-
monly known to the trade as, an ‘‘op-
tion’’, ‘‘privilege’’, ‘‘indemnity’’, ‘‘bid’’, 
‘‘offer’’, ‘‘put’’, ‘‘call’’, ‘‘advance guar-
anty’’ or ‘‘decline guaranty’’, made or 
to be made on or subject to the rules of 
any foreign board of trade. 

(c) Foreign futures or foreign options 
customer means any person located in 
the United States, its territories or 
possessions who trades in foreign fu-
tures or foreign options: Provided, That 
an owner or holder of a proprietary ac-
count as defined in paragraph (y) of 
§ 1.3 of this chapter shall not be deemed 
to be a foreign futures or foreign op-
tions customer within the meaning of 
§§ 30.6 and 30.7 of this part. 

(d) Foreign futures and options cus-
tomer omnibus account is defined as an 
account in which the transactions of 
one or more foreign futures and foreign 
options customers are combined and 
carried in the name of the originating 
futures commission merchant rather 
than in the name of each individual 
foreign futures or foreign options cus-
tomer. 

(e) Foreign futures and options broker 
(FFOB) is defined as a non-U.S. person 
that is a member of a foreign board of 
trade, as defined in § 1.3(ss) of this 
chapter, licensed, authorized or other-
wise subject to regulation in the juris-
diction in which the foreign board of 
trade is located; or a foreign affiliate of 
a U.S. futures commission merchant, 
licensed, authorized or otherwise sub-
ject to regulation in the jurisdiction in 
which the affiliate is located. 

(f) 30.7 customer means any foreign fu-
tures or foreign options customer as 
defined in paragraph (c) of this section 
as well as any foreign-domiciled person 
who trades in foreign futures or foreign 
options through a futures commission 
merchant; Provided, however, that an 
owner or holder of a proprietary ac-
count as defined in § 1.3(y) of this chap-
ter shall not be deemed to be a 30.7 cus-
tomer. 

(g) 30.7 account means any account 
maintained by a futures commission 
merchant for or on behalf of 30.7 cus-
tomers to hold money, securities, or 
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other property to margin, guarantee, 
or secure foreign futures or foreign op-
tion positions. 

(h) 30.7 customer funds means any 
money, securities, or other property re-
ceived by a futures commission mer-
chant from, for, or on behalf of 30.7 cus-
tomers to margin, guarantee, or secure 
foreign futures or foreign option posi-
tions, or money, securities, or other 
property accruing to 30.7 customers as 
a result of foreign futures and foreign 
option positions. 

[52 FR 28998, Aug. 5, 1987, as amended at 65 
FR 47280, Aug. 2, 2000; 78 FR 68648, Nov. 14, 
2013] 

§ 30.2 Applicability of the Act and 
rules. 

(a) Except as specified in this part or 
unless the context otherwise requires, 
the provisions of sections 1a, 2, 4, 4c, 4f, 
4g, 4k, 4l, 4m, 4n, 4o, 4p, 6, 6c, 8, 8a, 9, 
12, 13, and 14 of the Act and parts 1, 3, 
4, 10, 11, 12, 13, 14, 21, 155, 166 and 190 of 
this chapter shall apply to the persons 
and transactions that are subject to 
the requirements of this part as though 
they were set forth herein and included 
specific references to foreign board of 
trade, foreign futures, foreign options, 
foreign futures and foreign options cus-
tomers, and foreign futures and foreign 
options secured amount, as appro-
priate. 

(b) The provisions of §§ 1.20 through 
1.30, 1.32, 1.35(a) (2)–(4) and (c)–(i), 
1.36(b), 1.38, 1.39, 1.40 through 1.51, 1.53, 
1.54, 1.55, 1.58, 1.59, 33.2 through 33.6 and 
parts 15 through 20 of this chapter shall 
not be applicable to the persons and 
transactions that are subject to the re-
quirements of this part. 

[52 FR 28998, Aug. 5, 1987, as amended at 59 
FR 5703, Feb. 8, 1994] 

§ 30.3 Prohibited transactions. 
(a) It shall be unlawful for any person 

to engage in the offer and sale of any 
foreign futures contract or foreign op-
tions transaction for or on behalf of a 
foreign futures or foreign options cus-
tomer, except in accordance with the 
provisions of this part: Provided, that, 
with the exception of the disclosure 
and antifraud provisions set forth in 
§§ 30.6 and 30.9 of this part, the provi-
sions of this part shall not apply to 
transactions executed on a foreign 

board of trade, and carried for or on be-
half of a customer at a designated con-
tract market, subject to an agreement 
with and rules of a contract market 
which permit positions in a commodity 
interest which have been established 
on one market to be liquidated on an-
other market. 

(b) Except as otherwise provided in 
§ 30.4 of this part or pursuant to an ex-
emption granted under § 30.10 of this 
part, it shall be unlawful for any per-
son to engage in the offer and sale of 
any foreign futures contract or foreign 
option transaction for or on behalf of 
any foreign futures or foreign options 
customer other than by or through a 
futures commission merchant on a 
fully-disclosed basis. 

[52 FR 28998, Aug. 5, 1987, as amended at 61 
FR 10895, Mar. 18, 1996] 

§ 30.4 Registration required. 

Except as provided in § 30.5 of this 
part, it shall be unlawful for any per-
son, with respect to a foreign futures 
or foreign options customer: 

(a) To solicit or accept orders for or 
involving any foreign futures contract 
or foreign options transaction and, in 
connection therewith, to accept any 
money, securities or property (or ex-
tend credit in lieu thereof) to margin, 
guarantee or secure any trades or con-
tracts that result or may result there-
from, unless such person shall have 
registered, under the Act, with the 
Commission as a futures commission 
merchant and such registration shall 
not have expired nor been suspended 
nor revoked; provided that, a foreign fu-
tures and options broker (as defined in 
§ 30.1(e)) is not required to register as a 
futures commission merchant: one, in 
order to accept orders from or to carry 
a U.S. futures commission merchant’s 
foreign futures and options customer 
omnibus account, as that term is de-
fined in § 30.1(d); two, in order to accept 
orders from or to carry a U.S. futures 
commission merchant’s proprietary ac-
count, as that term is defined in para-
graph (y) of § 1.3 of this chapter; and/or 
three, in order to accept orders from or 
carry a U.S. affiliate account which is 
proprietary to the foreign futures and 
options broker, as ‘‘proprietary ac-
count’’ is defined in paragraph (y) of 
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§ 1.3 of this chapter. Such foreign fu-
tures and options broker remains sub-
ject to all other applicable provisions 
of the Act and of the rules, regulations 
and orders thereunder. Foreign futures 
and options brokers that have U.S. 
bank branches, offices or divisions en-
gaging in the activity listed in this 
paragraph are not required to register 
as futures commission merchants if 
they comply with the conditions listed 
in § 30.10(b)(1) through (6). 

(b) Except an individual who elects to 
be and is registered as an associated 
person of a futures commission mer-
chant, to solicit or accept orders for or 
involving any foreign futures contract 
or foreign options transaction, and who 
in connection therewith, does not ac-
cept any money, securities, or property 
(or extend credit in lieu thereof) to 
margin, guarantee, or secure any trade 
or contracts that result or may result 
therefrom, unless such person shall 
have registered, under the Act, with 
the Commission as an introducing 
broker and such registration shall not 
have expired nor been suspended nor 
revoked; 

(c) To engage in a business which is 
of the nature of an investment trust, 
syndicate, or similar form of enter-
prise, and, in connection therewith, to 
solicit, accept, or receive funds, securi-
ties, or property, either directly or 
through capital contributions, the sale 
of stock or other forms of securities, or 
otherwise, for the purpose of trading, 
directly or indirectly, in any foreign 
futures contract or foreign options 
transaction unless such person shall 
have registered, under the Act, with 
the Commission as a commodity pool 
operator and such registration shall 
not have expired nor been suspended 
nor revoked: Provided, however, That 
the registration requirement set forth 
in this paragraph shall not apply to 
any investment trust, syndicate, or 
similar form of enterprise located out-
side the United States, its territories 
or possessions which is registered as an 
investment company under the Invest-
ment Company Act of 1940 and whose 
securities are registered in accordance 
with the Securities Act of 1933, or 
which is otherwise exempt from such 
registration requirements: And, pro-
vided further, That no more than 10% of 

the participants in, and the value of 
the assets of, such investment trust, 
syndicate or similar form of enterprise 
located outside the United States, its 
territories or possessions, are held by 
or on behalf of foreign futures and for-
eign options customers. 

(d) To solicit or enter into an agree-
ment to direct, or to guide such cus-
tomer’s account by means of a system-
atic program that recommends specific 
transactions in any foreign option or 
foreign futures contract unless such 
person shall have registered, under the 
Act, with the Commission as a com-
modity trading advisor and such reg-
istration shall not have expired nor 
been suspended nor revoked: Provided, 
That the term ‘‘commodity trading ad-
visor’’ does not include 

(1) Any bank or trust company or any 
person acting as an employee thereof, 

(2) Any news reporter, news col-
umnist, or news editor of the print or 
electronic media, or any lawyer, ac-
countant, or teacher, 

(3) The publisher or producer of any 
print or electronic data of general and 
regular dissemination, including its 
employees, 

(4) The named fiduciary, or trustee, 
of any defined benefit plan which is 
subject to the provisions of the Em-
ployee Retirement Income Security 
Act of 1974, or any fiduciary whose sole 
business is to advise that plan, 

(5) Any foreign board of trade or 
clearing organization of such board of 
trade, 

(6) An insurance company subject to 
regulation by any State, or any whol-
ly-owned subsidiary or employee there-
of, and 

(7) Such other persons not within the 
intent of the term ‘‘commodity trading 
advisor’’ as the Commission may speci-
fy by rule, regulation, or order: 

And, provided further, That the fur-
nishing of such services by the fore-
going persons is solely incidental to 
the conduct of their business or profes-
sion. Registration as a commodity 
trading advisor shall not be required if 
such person is registered with the Com-
mission as a futures commission mer-
chant, introducing broker, commodity 
pool operator or associated person, or 
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is otherwise exempt from registration 
pursuant to § 30.5. 

[52 FR 28998, Aug. 5, 1987, as amended at 69 
FR 49803, Aug. 12, 2004] 

§ 30.5 Alternative procedures for non- 
domestic persons. 

Any person not located in the United 
States, its territories or possessions, 
who is required in accordance with the 
provisions of this part to be registered 
with the Commission, other than a per-
son required to be registered as a fu-
tures commission merchant, may apply 
for an exemption from registration 
under this part by filing with the Na-
tional Futures Association a Form 7–R 
completed and filed in accordance with 
the instructions thereto and desig-
nating an agent for service of process, 
as specified below. A person who re-
ceives confirmation of an exemption 
pursuant to this section must engage 
in all transactions subject to regula-
tion under part 30 through a registered 
futures commission merchant or a for-
eign broker who has received confirma-
tion of an exemption pursuant to § 30.10 
in accordance with the provisions of 
§ 30.3(b). 

(a) Agent for service of process. Any 
person who seeks exemption from reg-
istration under this part shall enter 
into a written agency agreement with 
the futures commission merchant lo-
cated in the United States through 
which business is done, with any reg-
istered futures association, or any 
other person located in the United 
States in the business of providing 
services as an agent for service of proc-
ess, pursuant to which agreement such 
futures commission merchant or other 
person is authorized to serve as the 
agent of such person for purposes of ac-
cepting delivery and service of commu-
nications issued by or on behalf of the 
Commission, U.S. Department of Jus-
tice, any self-regulatory organization, 
or any foreign futures or foreign op-
tions customer. If the written agency 
agreement is entered into with any 
person other than the futures commis-
sion merchant through which business 
is done, the futures commission mer-
chant or foreign broker who has re-
ceived confirmation of an exemption 
pursuant to § 30.10 with whom business 
is conducted must be expressly identi-

fied in such agency agreement. Service 
or delivery of any communication 
issued by or on behalf of the Commis-
sion, U.S. Department of Justice, any 
self-regulatory organization or any for-
eign futures or foreign options cus-
tomer, pursuant to such agreement, 
shall constitute valid and effective 
service or delivery upon such person. 
Unless otherwise specified by the Com-
mission, the agreement required by 
this section shall be filed with the Na-
tional Futures Association. For the 
purposes of this section, the term 
‘‘communication’’ includes any sum-
mons, complaint, order, subpoena, re-
quest for information, or notice, as 
well as any other written document or 
correspondence relating to any activi-
ties of such person subject to regula-
tion under this part. 

(b) Termination of agreement. When-
ever the agreement referred to in para-
graph (a) of this section is terminated 
or is otherwise no longer in effect, the 
futures commission merchant or any 
other person that is party to the agree-
ment shall immediately notify the Na-
tional Futures Association and the fu-
tures commission merchant through 
which business is done, as appropriate. 
Upon notice, a futures commission 
merchant shall not accept from the 
person that has entered into such 
agreement any order, other than liqui-
dating order(s), for, or on behalf of a 
foreign futures or foreign options cus-
tomer. Notwithstanding the termi-
nation of the agreement referred to in 
paragraph (a) of this section, service or 
delivery of any communication issued 
by or on behalf of the Commission, U.S. 
Department of Justice, any self-regu-
latory organization, or any foreign fu-
tures or foreign options customer pur-
suant to the agreement shall nonethe-
less constitute valid and effective serv-
ice or delivery upon such person with 
respect to any transaction entered into 
on or before the date of the termi-
nation of the agreement. 

(c) Applicability of other rules. Any 
person who is located outside of the 
United States, its territories or posses-
sions, and who, in accordance with the 
provisions of paragraph (a) of this sec-
tion, is exempt from registration as an 
introducing broker, commodity pool 
operator or commodity trading advisor 
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under this part, shall nonetheless com-
ply with the provisions of § 30.6 of this 
part and §§ 1.37 and 1.57 of this chapter 
as if registered in such capacity. 

(d) Access to records. Any person ex-
empt from registration with the Com-
mission in accordance with the provi-
sions of paragraph (a) of this section 
must, upon the request of any rep-
resentative of the Commission or U.S. 
Department of Justice, provide such 
records as such person is required to 
maintain under this part as requested 
at the place in the United States des-
ignated by the representative within 72 
hours after the person receives the re-
quest. 

[52 FR 28998, Aug. 5, 1987, as amended at 64 
FR 28914, May 28, 1999; 68 FR 40499, July 8, 
2003] 

§ 30.6 Disclosure. 
(a) Future commission merchants and 

introducing brokers. Except as provided 
in § 1.65 of this chapter, no futures com-
mission merchant, or in the case of an 
introduced account no introducing 
broker, may open a foreign futures or 
option account for a foreign futures or 
option customer, other than for a cus-
tomer specified in § 1.55(f) of this chap-
ter, unless the futures commission 
merchant or introducing broker first 
furnishes the customer with a separate 
written disclosure statement con-
taining only the language set forth in 
§ 1.55(b) of this chapter or as otherwise 
approved under § 155(c) of this chapter 
(except for nonsubstantive additions 
such as captions), which has been ac-
knowledged in accordance with § 1.55 of 
this chapter: Provided, however, that 
the risk disclosure statement may be 
attached to other documents as the 
cover page or the first page of such 
documents and as the only material on 
such page. 

(b) Commodity pool operators and com-
modity trading advisors. (1) With respect 
to persons who satisfy the require-
ments of qualified eligible persons, as 
defined in § 4.7(a) of this chapter: 

(i) A commodity pool operator reg-
istered or required to be registered 
under this part, or exempt from reg-
istration pursuant to § 30.5, may not, 
directly or indirectly, engage in any of 
the activities described in § 30.4(c) un-
less the pool operator, at or before the 

time it engages in such activities, first 
provides each prospective qualified eli-
gible person with the Risk Disclosure 
Statement set forth in § 4.24(b)(2) of 
this chapter and the statement in 
§ 4.7(b)(1)(i) of this chapter; 

(ii) A commodity trading advisor reg-
istered or required to be registered 
under this part, or exempt from reg-
istration pursuant to § 30.5, may not, 
directly or indirectly, engage in any of 
the activities described in § 30.4(d) un-
less the trading advisor, at or before 
the time it engages in such activities, 
first provides each qualified eligible 
person with the Risk Disclosure State-
ment set forth in § 4.34(b)(2) of this 
chapter and the statement in 
§ 4.7(c)(1)(i) of this chapter. 

(2) With respect to persons who do 
not satisfy the requirements of quali-
fied eligible persons, as defined in 
§ 4.7(a) of this chapter: 

(i) A commodity pool operator reg-
istered or required to be registered 
under this part, or exempt from reg-
istration pursuant to § 30.5, may not, 
directly or indirectly, engage in any of 
the activities described in § 30.4(c) un-
less the pool operator, at or before the 
time it engages in such activities, first 
provides each prospective participant 
with the Disclosure Document required 
to be furnished to customers or poten-
tial customers pursuant to § 4.21 of this 
chapter and files the Disclosure Docu-
ment in accordance with § 4.26 of this 
chapter; 

(ii) A commodity trading advisor reg-
istered or required to be registered 
under this part, or exempt from reg-
istration pursuant to § 30.5, may not, 
directly or indirectly, engage in any of 
the activities described in § 30.4(d) un-
less the trading advisor, at or before 
the time it engages in such activities, 
first provides each prospective client 
with the Disclosure Document required 
to be furnished customers or potential 
customers pursuant to § 4.31 of this 
chapter and files the Disclosure Docu-
ment in accordance with § 4.36 of this 
chapter. 

(c) The acknowledgment required by 
paragraphs (a) and (b) of this section 
must be retained by the futures com-
mission merchant, introducing broker, 
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commodity pool operator or com-
modity trading advisor in accordance 
with § 1.31 of this chapter. 

(d) This section does not relieve a fu-
tures commission merchant or intro-
ducing broker from its obligations 
under § 33.7 of this chapter: Provided, 
however, That a new disclosure state-
ment is not required to be furnished if 
the futures commission merchant or 
introducing broker has previously de-
livered such statement to the foreign 
options customer in connection with 
the opening of a commodity option ac-
count under part 33 of this chapter. 

(e) This section does not relieve a fu-
tures commission merchant, intro-
ducing broker, commodity pool oper-
ator or commodity trading advisor 
from any other disclosure obligation it 
may have under applicable law or regu-
lation. 

[52 FR 28998, Aug. 5, 1987, as amended at 58 
FR 17505, Apr. 5, 1993; 60 FR 38193, July 25, 
1995; 63 FR 8571, Feb. 20, 1998; 64 FR 28914, 
May 28, 1999; 65 FR 47859, Aug. 4, 2000] 

§ 30.7 Treatment of foreign futures or 
foreign options secured amount. 

(a) General. Except as provided in this 
section, a futures commission mer-
chant must at all times maintain in a 
separate account or accounts money, 
securities and property in an amount 
at least sufficient to cover or satisfy 
all of its obligations to 30.7 customers 
denominated as the foreign futures or 
foreign options secured amount. In 
computing the foreign futures or for-
eign options secured amount, a futures 
commission merchant may offset any 
net deficit in a particular 30.7 cus-
tomer’s account against the current 
market value of readily marketable se-
curities held for the same particular 
30.7 customer’s account as provided for 
in paragraph (l) of this section. The 
amount that must be deposited in such 
separate account or accounts for 30.7 
customers must be no less than the 
amount required to be held in a sepa-
rate account or accounts for or on be-
half of 30.7 customers pursuant to any 
law, or rule, regulation or order there-
under, or any rule of any self-regu-
latory organization authorized there-
under, in the jurisdiction in which the 
depository or the 30.7 customer, as ap-
propriate, is located. 

(b) Location of 30.7 customer funds. A 
futures commission merchant shall de-
posit the foreign futures or foreign op-
tions secured amount under an account 
name that clearly identifies the funds 
as belonging to 30.7 customers and 
shows that the foreign futures or for-
eign options secured amount is set 
aside as required by this part. A fu-
tures commission merchant may de-
posit funds set aside as the foreign fu-
tures or foreign options secured 
amount with the following deposi-
tories: 

(1) A bank or trust company located 
in the United States; 

(2) A bank or trust company located 
outside the United States that has in 
excess of $1 billion of regulatory cap-
ital; 

(3) A futures commission merchant 
registered as such with the Commis-
sion; 

(4) A derivatives clearing organiza-
tion; 

(5) The clearing organization of any 
foreign board of trade; 

(6) A member of any foreign board of 
trade; or 

(7) Such member’s or clearing organi-
zation’s designated depositories. 

(c) Limitation on holding foreign fu-
tures or foreign options secured amount 
outside of the United States. A futures 
commission merchant may not deposit 
or hold the foreign futures or foreign 
options secured amount in accounts 
maintained outside of the United 
States with any of the depositories 
listed in paragraph (b) of this section 
except to meet margin requirements, 
including prefunding margin require-
ments, established by rule, regulation, 
or order of foreign boards of trade or 
foreign clearing organizations, or to 
meet margin calls issued by foreign 
brokers carrying the 30.7 customers’ 
foreign futures and foreign option posi-
tions; Provided, however, that a futures 
commission merchant may deposit an 
additional amount of up to 20 percent 
of the total amount of funds necessary 
to meet margin and prefunding margin 
requirements to avoid daily transfers 
of funds between the futures commis-
sion merchant’s 30.7 accounts main-
tained in the United States and those 
maintained outside of the United 
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States. A futures commission mer-
chant must deposit 30.7 customer funds 
under the laws and regulations of the 
foreign jurisdiction that provide the 
greatest degree of protection to such 
funds. A futures commission merchant 
may not by contract or otherwise 
waive any of the protections afforded 
customer funds under the laws of the 
foreign jurisdiction. 

(d) Written acknowledgment from de-
positories. (1) A futures commission 
merchant must obtain a written ac-
knowledgment from each depository 
prior to or contemporaneously with the 
opening of an account by the futures 
commission merchant with such depos-
itory; Provided, however, that a written 
acknowledgment need not be obtained 
from a derivatives clearing organiza-
tion that has adopted and submitted to 
the Commission rules that provide for 
the separate holding of foreign futures 
or foreign options secured amount, in 
accordance with all relevant provisions 
of the Act, this part and the regula-
tions and orders promulgated there-
under, of all funds held on behalf of 30.7 
customers and all instruments pur-
chased with funds set aside as the for-
eign futures or foreign options secured 
amount as provided for under para-
graph (h) of this section. 

(2) The written acknowledgment 
must be in the form as set out in ap-
pendix E to this part; Provided, how-
ever, that if the futures commission 
merchant invests funds set aside as the 
foreign futures or foreign options se-
cured amount in money market mutual 
funds as a permitted investment under 
paragraph (h) of this section and in ac-
cordance with the terms and conditions 
of § 1.25(c) of this chapter, the written 
acknowledgment with respect to such 
investment must be in the form as set 
out in appendix F to this part. 

(3)(i) A futures commission merchant 
shall deposit 30.7 customer funds only 
with a depository that agrees to pro-
vide the director of the Division of 
Swap Dealer and Intermediary Over-
sight, or any successor division, or 
such director’s designees, with direct, 
read-only electronic access to trans-
action and account balance informa-
tion for 30.7 customer accounts. 

(ii) The written acknowledgment 
must contain the futures commission 

merchant’s authorization to the depos-
itory to provide direct, read-only elec-
tronic access to 30.7 customer account 
transaction and account balance infor-
mation to the director of the Division 
of Swap Dealer and Intermediary Over-
sight, or any successor division, or 
such director’s designees, without fur-
ther notice to or consent from the fu-
tures commission merchant. 

(4) A futures commission merchant 
shall deposit 30.7 customer funds only 
with a depository that agrees to pro-
vide the Commission and the futures 
commission merchant’s designated 
self-regulatory organization with a 
copy of the executed written acknowl-
edgment no later than three business 
days after the opening of the account 
or the execution of a new written ac-
knowledgment for an existing account, 
as applicable. The Commission must 
receive the written acknowledgment 
from the depository via electronic 
means, in a format and manner deter-
mined by the Commission. The written 
acknowledgment must contain the fu-
tures commission merchant’s author-
ization to the depository to provide the 
written acknowledgment to the Com-
mission and to the futures commission 
merchant’s designated self-regulatory 
organization without further notice to 
or consent from the futures commis-
sion merchant. 

(5) A futures commission merchant 
shall deposit 30.7 customer funds only 
with a depository that agrees that ac-
counts containing 30.7 customer funds 
may be examined at any reasonable 
time by the director of the Division of 
Swap Dealer and Intermediary Over-
sight or the director of the Division of 
Clearing and Risk, or any successor di-
visions, or such directors’ designees, or 
an appropriate officer, agent or em-
ployee of the futures commission mer-
chant’s designated self-regulatory or-
ganization. The written acknowledg-
ment must contain the futures com-
mission merchant’s authorization to 
the depository to permit any such ex-
amination to take place without fur-
ther notice to or consent from the fu-
tures commission merchant. 

(6) A futures commission merchant 
shall deposit 30.7 customer funds only 
with a depository that agrees to reply 
promptly and directly to any request 
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from the director of the Division of 
Swap Dealer and Intermediary Over-
sight or the director of the Division of 
Clearing and Risk, or any successor di-
visions, or such directors’ designees, or 
an appropriate officer, agent or em-
ployee of the futures commission mer-
chant’s designated self-regulatory or-
ganization for confirmation of account 
balances or provision of any other in-
formation regarding or related to an 
account. The written acknowledgment 
must contain the futures commission 
merchant’s authorization to the depos-
itory to reply promptly and directly as 
required by this paragraph without fur-
ther notice to or consent from the fu-
tures commission merchant. 

(7) A futures commission merchant 
shall promptly file a copy of the writ-
ten acknowledgment with the Commis-
sion in the format and manner speci-
fied by the Commission no later than 
three business days after the opening 
of the account or the execution of a 
new written acknowledgment for an ex-
isting account, as applicable. 

(8) A futures commission merchant 
shall obtain a new written acknowledg-
ment within 120 days of any changes in 
the following: 

(i) The name or business address of 
the futures commission merchant; 

(ii) The name or business address of 
the depository; or 

(iii) The account number(s) under 
which the foreign futures or foreign op-
tions secured amount are held. 

(9) A futures commission merchant 
shall maintain each written acknowl-
edgment readily accessible in its files 
in accordance with § 1.31 of this chap-
ter, for as long as the account remains 
open, and thereafter for the period pro-
vided in § 1.31 of this chapter. 

(e) Commingling. (1) A futures com-
mission merchant may commingle the 
funds set aside as the foreign futures or 
foreign options secured amount that it 
receives from, or on behalf of, multiple 
30.7 customers in a single account or 
multiple accounts with one or more of 
the depositories listed in paragraph (b) 
of this section. 

(2) A futures commission merchant 
may not commingle the funds set aside 
as the foreign futures or foreign op-
tions secured amount held for 30.7 cus-
tomers with the money, securities or 

property of such futures commission 
merchant, with any proprietary ac-
count of such futures commission mer-
chant, or use such funds to secure or 
guarantee the obligations of, or extend 
credit to, such futures commission 
merchant or any proprietary account 
of such futures commission merchant; 
Provided, however, a futures commis-
sion merchant may deposit proprietary 
funds into 30.7 customer accounts as 
permitted under paragraph (g) of this 
section. 

(3) A futures commission merchant 
may not commingle 30.7 customer 
funds with funds deposited by futures 
customers as defined in § 1.3 of this 
chapter and held in segregated ac-
counts pursuant to section 4d(a) and 
4d(b) of the Act or with funds deposited 
by Cleared Swap Customers as defined 
in § 22.1 of this chapter and held in seg-
regated accounts pursuant to section 
4d(f) of the Act, or with funds of any 
account holders of the futures commis-
sion merchant unrelated to trading for-
eign futures or foreign options; Pro-
vided, however, that a futures commis-
sion merchant may commingle 30.7 cus-
tomer funds with funds deposited by fu-
tures customers or Cleared Swaps Cus-
tomers pursuant to the terms of a 
Commission regulation or order au-
thorizing such commingling. 

(f) Limitations on use of 30.7 customer 
funds. (1)(i) A futures commission mer-
chant shall not use, or permit the use 
of, the funds of one 30.7 customer to 
purchase, margin or settle the trades, 
contracts, or commodity options of, or 
to secure or extend credit to, any per-
son other than such 30.7 customer. 

(ii)(A) The undermargined amount 
for a 30.7 customer’s account is the 
amount, if any, by which 

(1) The total amount of collateral re-
quired for that 30.7 customer’s posi-
tions in that account, at the time or 
times referred to in paragraph 
(f)(1)(ii)(B) of this section, exceeds 

(2) The value of the 30.7 customer 
funds for that account, as calculated in 
paragraph (f)(2)(ii) of this section. 

(B) Each futures commission mer-
chant must compute, based on the in-
formation available to the futures 
commission merchant as of the close of 
each business day, 
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(1) The undermargined amounts, 
based on the clearing initial margin 
that will be required to be maintained 
by that futures commission merchant 
for its 30.7 customers, at each clearing 
organization of which the futures com-
mission merchant is a member, at 6:00 
p.m. Eastern on the following business 
day for each such clearing organization 
less 

(2) Any debit balances referred to in 
paragraph (f)(2)(iv) of this section in-
cluded in such undermargined 
amounts. 

(C)(1) Prior to 6:00 p.m. Eastern Time 
on the date of the settlement ref-
erenced in paragraph (f)(1)(ii)(B)(1) of 
this section, such futures commission 
merchant must maintain residual in-
terest in segregated funds that is at 
least equal to the computation set 
forth in paragraph (f)(1)(ii)(B) of this 
section. 

(2) A futures commission merchant 
may reduce the amount of residual in-
terest required in paragraph 
(f)(1)(ii)(C)(1) of this section to account 
for payments received from or on be-
half of undermargined 30.7 customers 
(less the sum of any disbursements 
made to or on behalf of such cus-
tomers) between the close of the pre-
vious business day and 6:00 p.m. East-
ern Time on the following business 
day. 

(D) For purposes of paragraph 
(f)(1)(ii)(B) of this section, a futures 
commission merchant should include, 
as clearing initial margin, customer 
initial margin that the futures com-
mission merchant will be required to 
maintain, for that futures commission 
merchant’s 30.7 customers, at a foreign 
broker, and, for purposes of paragraph 
(f)(1)(ii)(C) of this section, must do so 
prior to 6:00 p.m. Eastern Time on the 
date referenced in paragraph 
(f)(1)(ii)(B)(1) of this section. 

(2) Requirements as to amount. (i) For 
purposes of this paragraph (f)(2), the 
term ‘‘account’’ shall mean the entries 
on the books and records of a futures 
commission merchant pertaining to 
the 30.7 customer funds of a particular 
30.7 customer. 

(ii) The futures commission mer-
chant must reflect in the account that 
it maintains for each 30.7 customer the 
net liquidating equity for each such 

customer, calculated as follows: The 
market value of any 30.7 customer 
funds it receives from such customer, 
as adjusted by: 

(A) Any uses permitted under para-
graph (e) of this section; 

(B) Any accruals on permitted invest-
ments of such collateral under § 1.25 of 
this chapter that, pursuant to the fu-
tures commission merchant’s customer 
agreement with that customer, are 
creditable to such customer; 

(C) Any gains and losses with respect 
to contracts for the purchase or sale of 
foreign futures or foreign option posi-
tions; 

(D) Any charges lawfully accruing to 
the 30.7 customer, including any com-
mission, brokerage fee, interest, tax, or 
storage fee; and 

(E) Any appropriately authorized dis-
tribution or transfer of such collateral. 

(iii) If the market value of 30.7 cus-
tomer funds in the account of a 30.7 
customer is positive after adjustments, 
then that account has a credit balance. 
If the market value of 30.7 customer 
funds in the account of a 30.7 customer 
is negative after adjustments, then 
that account has a debit balance. 

(iv) The futures commission mer-
chant must maintain in segregation an 
amount equal to the sum of any credit 
balances that 30.7 customers of the fu-
tures commission merchant have in 
their accounts. This balance may not 
be reduced by any debit balances that 
the 30.7 customers of the futures com-
mission merchants have in their ac-
counts. 

(3) A futures commission merchant 
may not impose or permit the imposi-
tion of a lien on any funds set aside as 
the foreign futures or foreign options 
secured amount, including any residual 
financial interest of the futures com-
mission merchant in such funds. 

(4) A futures commission merchant 
may not include in funds set aside as 
the foreign futures or foreign options 
secured amount any money invested in 
securities, memberships, or obligations 
of any clearing organization or board 
of trade. A futures commission mer-
chant may not include in funds set 
aside as the foreign futures or foreign 
options secured amount any other 
money, securities, or property held by 
a member of a foreign board of trade, 
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board of trade, or clearing organiza-
tion, except if the funds are deposited 
to margin, secure, or guarantee 30.7 
customers’ foreign futures or foreign 
options positions and the futures com-
mission merchant obtains the written 
acknowledgment from the member of 
the foreign board of trade, board of 
trade, or clearing organization as re-
quired by paragraph (d) of this section. 

(g) Futures commission merchant’s re-
sidual financial interest and withdrawal 
of funds. (1) The provision in paragraph 
(e) of this section, which prohibits the 
commingling of funds set aside as the 
foreign futures or foreign options se-
cured amount with the funds of a fu-
tures commission merchant, shall not 
be construed to prevent a futures com-
mission merchant from having a resid-
ual financial interest in the funds set 
aside as required by the regulations in 
this part for the benefit of 30.7 cus-
tomers; nor shall such provisions be 
construed to prevent a futures commis-
sion merchant from adding to such set 
aside funds such amount or amounts of 
money, from its own funds or 
unencumbered securities from its own 
inventory, of the type set forth in § 1.25 
of this chapter, as it may deem nec-
essary to ensure any and all 30.7 ac-
counts from becoming undersecured at 
any time. 

(2) A futures commission merchant 
may not withdraw funds, except with-
drawals that are made to or for the 
benefit of 30.7 customers, from an ac-
count or accounts holding the foreign 
futures and foreign options secured 
amount unless the futures commission 
merchant has prepared the daily 30.7 
calculation required by paragraph (l) of 
this section as of the close of business 
on the previous business day. A futures 
commission merchant that has com-
pleted its daily 30.7 calculation may 
make withdrawals, in addition to with-
drawals that are made to or for the 
benefit of 30.7 customers, to the extent 
of its actual residual financial interest 
in funds held in 30.7 accounts, includ-
ing the withdrawal of securities held in 
secured amount safekeeping accounts 
held by a bank, trust company, con-
tract market, clearing organization, 
member of a foreign board of trade, or 
other futures commission merchant. 
Such withdrawal(s) shall not result in 

the funds of one 30.7 customer being 
used to purchase, margin or guarantee 
the foreign futures or foreign options 
positions, or extend the credit of any 
other 30.7 customer or other person. 

(3) A futures commission merchant 
may not withdraw funds, in a single 
transaction or a series of transactions, 
that are not made for the benefit of 30.7 
customers from an account or accounts 
holding 30.7 customer funds if such 
withdrawal(s) would exceed 25 percent 
of the futures commission merchant’s 
residual interest in such accounts as 
reported on the daily secured amount 
calculation required by paragraph (l) of 
this section and computed as of the 
close of business on the previous busi-
ness day, unless the futures commis-
sion merchant’s chief executive officer, 
chief finance officer or other senior of-
ficial that is listed as a principal of the 
futures commission merchant on its 
Form 7–R and is knowledgeable about 
the futures commission merchant’s fi-
nancial requirements and financial po-
sition pre-approves in writing the with-
drawal, or series of withdrawals. 

(4) A futures commission merchant 
must file written notice of the with-
drawal or series of withdrawals that 
exceed 25 percent of the futures com-
mission merchant’s residual interest in 
30.7 customer funds as computed under 
paragraph (l) of this section with the 
Commission and with its designated 
self-regulatory organization imme-
diately after the chief executive offi-
cer, chief finance officer or other sen-
ior official as described in paragraph 
(g)(3) of this section pre-approves the 
withdrawal or series of withdrawals. 
The written notice must: 

(i) Be signed by the chief executive 
officer, chief finance officer or other 
senior official that pre-approved the 
withdrawal, and give notice that the 
futures commission merchant has 
withdrawn or intends to withdraw 
more than 25 percent of its residual in-
terest in accounts holding 30.7 cus-
tomer funds; 

(ii) Include a description of the rea-
sons for the withdrawal or series of 
withdrawals; 

(iii) List the amount of funds pro-
vided to each recipient and the name of 
each recipient; 
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(iv) Include the current estimate of 
the amount of the futures commission 
merchant’s residual interest in the 30.7 
customer funds after the withdrawal; 

(v) Contain a representation by the 
chief executive officer, chief finance of-
ficer or other senior official as de-
scribed in paragraph (g)(3) of this sec-
tion that pre-approved the withdrawal, 
or series of withdrawals, that to such 
person’s knowledge and reasonable be-
lief, the futures commission merchant 
remains in compliance with the se-
cured amount requirements after the 
withdrawal. The chief executive offi-
cer, chief finance officer or other ap-
propriate senior official as described in 
paragraph (g)(3) of this section must 
consider the daily 30.7 calculation as of 
the close of business on the previous 
business day and any other factors that 
may cause a material change in the fu-
tures commission’s residual interest 
since the close of business the previous 
business day, including known unse-
cured customer debits or deficits, cur-
rent day market activity and any other 
withdrawals made from the 30.7 cus-
tomer accounts; and 

(vi) Any such written notice filed 
with the Commission must be filed via 
electronic transmission using a form of 
user authentication assigned in accord-
ance with procedures established by or 
approved by the Commission, and oth-
erwise in accordance with instruction 
issued by or approved by the Commis-
sion. Any such electronic submission 
must clearly indicate the registrant on 
whose behalf such filing is made and 
the use of such user authentication in 
submitting such filing will constitute 
and become a substitute for the man-
ual signature of the authorized signer. 
Any written notice filed must be fol-
lowed up with direct communication to 
the regional office of Commission 
which has supervisory authority over 
the futures commission merchant 
whereby the Commission acknowledges 
receipt of the notice. 

(5) After making a withdrawal requir-
ing the approval and notice required in 
paragraphs (g)(3) and (4) of this section, 
and before the next daily secured 
amount calculation, no futures com-
mission merchant may make any fur-
ther withdrawals from accounts hold-
ing 30.7 customer funds, except to or 

for the benefit of 30.7 customers, with-
out, for each withdrawal, obtaining the 
approval required under paragraph 
(g)(3) of this section and filing a writ-
ten notice with the Commission under 
paragraph (g)(4)(vi) of this section and 
its designated self-regulatory organiza-
tion signed by the chief executive offi-
cer, chief finance officer, or other sen-
ior official. The written notice must: 

(i) List the amount of funds provided 
to each recipient and each recipient’s 
name; 

(ii) Disclose the reason for each with-
drawal; 

(iii) Confirm that the chief executive 
officer, chief finance officer, or other 
senior official (and the identity of the 
person if different from the person who 
signed the notice) pre-approved the 
withdrawal in writing; 

(iv) Disclose the current estimate of 
the futures commission merchant’s re-
maining total residual interest in the 
secured accounts holding 30.7 customer 
funds after the withdrawal; and 

(v) Include a representation that to 
the best of the notice signatory’s 
knowledge and reasonable belief the fu-
tures commission merchant remains in 
compliance with the secured amount 
requirements after the withdrawal. 

(6) If a futures commission merchant 
withdraws funds that are not for the 
benefit of 30.7 customers from the sepa-
rate accounts holding 30.7 customer 
funds, and the withdrawal causes the 
futures commission merchant to not 
hold sufficient funds in the separate ac-
counts for the benefit of the 30.7 cus-
tomers to meet its targeted residual in-
terest, as required to be computed 
under § 1.11 of this chapter, the futures 
commission merchant must deposit its 
own funds into the separate accounts 
for the benefit of 30.7 customers to re-
store the account balance to the tar-
geted residual interest amount on the 
next business day, or, if appropriate, 
revise the futures commission mer-
chant’s targeted amount of residual in-
terest pursuant to the policies and pro-
cedures required by § 1.11 of this chap-
ter. Notwithstanding the foregoing, if 
the futures commission merchant’s re-
sidual interest in separate accounts for 
the benefit of 30.7 customers is less 
than the amount required to be main-
tained by paragraph (f) of this section 
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at any particular point in time, the fu-
tures commission merchant must im-
mediately restore the residual interest 
to exceed the sum of such amounts. 
Any proprietary funds deposited in the 
30.7 customer accounts must be 
unencumbered and otherwise compli-
ant with § 1.25 of this chapter, as appli-
cable. 

(7) Notwithstanding any other provi-
sion of this part, a futures commission 
merchant may not withdraw funds 
from 30.7 accounts, except withdrawals 
that are made for the benefit of 30.7 
customers, unless the futures commis-
sion merchant follows its policies and 
procedures required by § 1.11 of this 
chapter. 

(h) Permitted investments and deposits 
of 30.7 customer funds. (1) A futures 
commission merchant may invest 30.7 
customer funds subject to, and in com-
pliance with, the terms and conditions 
of § 1.25 of this chapter. Regulation 1.25 
of this chapter shall apply to the in-
vestment of 30.7 customer funds as if 
such funds comprised customer funds 
or customer money subject to segrega-
tion pursuant to section 4d of the Act 
and the regulations thereunder. 

(2) Each futures commission mer-
chant that invests money, securities or 
property on behalf of 30.7 customers 
must keep a record showing the fol-
lowing: 

(i) The date on which such invest-
ments were made; 

(ii) The name of the person through 
whom such investments were made; 

(iii) The amount of money or current 
market value of securities so invested; 

(iv) A description of the obligations 
in which such investments were made, 
including CUSIP or ISIN numbers; 

(v) The identity of the depositories or 
other places where such investments 
are maintained; 

(vi) The date on which such invest-
ments were liquidated or otherwise dis-
posed of and the amount of money re-
ceived or current market value of secu-
rities received as a result of such dis-
position; 

(vii) The name of the person to or 
through whom such investments were 
disposed of; and 

(viii) A daily valuation for each in-
strument and readily available docu-
mentation supporting the daily valu-

ation for each instrument. Such sup-
porting documentation must be suffi-
cient to enable third parties to verify 
the valuations and the accuracy of any 
information from external sources used 
in those valuations. 

(3) Any 30.7 customer funds deposited 
in a bank or trust company located in 
the United States or in a foreign juris-
diction must be available for imme-
diate withdrawal upon the demand of 
the futures commission merchant. 

(4) Futures commission merchants 
that invest 30.7 customer funds in in-
struments described in § 1.25 of this 
chapter shall include such instruments 
in the computation of its secured 
amount requirements, required under 
paragraph (l) of this section, at values 
that at no time exceed current market 
value, determined as of the close of the 
market on the date for which such 
computation is made. 

(i) Responsibility for § 1.25 investment 
losses. A futures commission merchant 
shall bear sole financial responsibility 
for any losses resulting from the in-
vestment of 30.7 customer funds in in-
struments described in § 1.25 of this 
chapter. No investment losses shall be 
borne or otherwise allocated to the 30.7 
customers of the futures commission 
merchant. 

(j) Loans by futures commission mer-
chants; treatment of proceeds. A futures 
commission merchant may lend its 
own funds to 30.7 customers on securi-
ties and property pledged, or from re-
pledging or selling such securities and 
property pursuant to specific written 
agreement with such 30.7 customers. 
The proceeds of such loans used to pur-
chase, margin, guarantee, or secure the 
trades, contracts, or commodity op-
tions of 30.7 customers shall be treated 
and dealt with by a futures commission 
merchant as belonging to such 30.7 cus-
tomers. A futures commission mer-
chant may not loan funds on an unse-
cured basis to finance a 30.7 customer’s 
foreign futures and foreign options 
trading, nor may a futures commission 
merchant loan funds to a 30.7 customer 
secured by the 30.7 customer’s trading 
account. 

(k) Permitted withdrawals. A futures 
commission merchant may withdraw 
funds from 30.7 customer accounts in 
an amount necessary in the normal 
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course of business to margin, guar-
antee, secure, transfer, or settle 30.7 
customers’ foreign futures or foreign 
option positions with a foreign broker 
or clearing organization. A futures 
commission merchant also may with-
draw funds from 30.7 customer ac-
counts to pay commissions, brokerage, 
interest, taxes, storage, and other 
charges lawfully accruing in connec-
tion with the 30.7 customers’ foreign 
futures and foreign options positions. 

(l) Daily computation of 30.7 customer 
secured amount requirement and details 
regarding the holding and investing of 
30.7 customer funds. (1) Each futures 
commission merchant is required to 
prepare a Statement of Secured 
Amounts and Funds Held in Separate 
Accounts for 30.7 Customers Pursuant 
to Commission Regulation 30.7 con-
tained in the Form 1–FR–FCM as of the 
close of each business day. Futures 
commission merchants that invest 
funds set aside as the foreign futures or 
foreign options secured amount in in-
struments described in § 1.25 of this 
chapter shall include such instruments 
in the computation of its secured 
amount requirements at values that at 
no time exceed current market value, 
determined as of the close of the mar-
ket on the date for which such com-
putation is made. Nothing in this para-
graph shall affect the requirement that 
a futures commission merchant at all 
times maintain sufficient money, secu-
rities and property to cover its total 
obligations to all 30.7 customers, in ac-
cordance with paragraph (a) of this sec-
tion. 

(2) A futures commission merchant 
may offset any net deficit in a par-
ticular 30.7 customer’s account against 
the current market value of readily 
marketable securities, less deductions 
(i.e., ‘‘securities haircuts’’) as set forth 
in Rule 15c3–1(c)(2)(vi) of the Securities 
and Exchange Commission (17 CFR 
240.15c3–1(c)(2)(vi)), held for the same 
particular 30.7 customer’s account in 
computing the daily Foreign Futures 
and Foreign Options Secured Amount. 
Futures commission merchants that 
establish and enforce written policies 
and procedures to assess the credit risk 
of commercial paper, convertible debt 
instruments, or nonconvertible debt in-
struments in accordance with Rule 

240.15c3–1(c)(2)(vi) of the Securities and 
Exchange Commission (17 CFR 240.15c3– 
1(c)(2)(vi)) may apply the lower haircut 
percentages specified in Rule 240.15c3– 
1(c)(2)(vi) for such commercial paper, 
convertible debt instruments and non-
convertible debt instruments. The fu-
tures commission merchant must 
maintain a security interest in the se-
curities, including a written authoriza-
tion to liquidate the securities at the 
futures commission merchant’s discre-
tion, and must set aside the securities 
in a safekeeping account compliant 
with paragraph (c) of this section. For 
purposes of this section, a security will 
be considered ‘‘readily marketable’’ if 
it is traded on a ‘‘ready market’’ as de-
fined in Rule 15c3–1(c)(11)(i) of the Se-
curities and Exchange Commission (17 
CFR 240.15c3–1(c)(11)(i)). 

(3) Each futures commission mer-
chant is required to submit to the 
Commission and to the firm’s des-
ignated self-regulatory organization 
the daily Statement of Secured 
Amounts and Funds Held in Separate 
Accounts for 30.7 Customers pursuant 
to Commission Regulation 30.7 required 
by paragraph (l)(1) of this section by 
noon the following business day. 

(4) Each futures commission mer-
chant shall file the Statement of Se-
cured Amounts and Funds Held in Sep-
arate Accounts for 30.7 Customers pur-
suant to Commission Regulation 30.7 
required by paragraph (l)(1) of this sec-
tion in an electronic format using a 
form of user authentication assigned in 
accordance with procedures established 
or approved by the Commission. 

(5) Each futures commission mer-
chant is required to submit to the 
Commission and to the firm’s des-
ignated self-regulatory organization a 
report listing the names of all banks, 
trust companies, futures commission 
merchants, derivatives clearing organi-
zations, foreign brokers, foreign clear-
ing organizations, or any other deposi-
tory or custodian holding 30.7 customer 
funds as of the fifteenth day of the 
month, or the first business day there-
after, and the last business day of each 
month. This report must include: 

(i) The name and location of each de-
pository holding 30.7 customer funds; 

(ii) The total amount of 30.7 cus-
tomer funds held by each depository 
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listed in paragraph (l)(5) of this sec-
tion; and 

(iii) The total amount of cash and in-
vestments that each depository listed 
in paragraph (l)(5) of this section holds 
for the futures commission merchant. 
The futures commission merchant 
must report the following investments: 

(A) Obligations of the United States 
and obligations fully guaranteed as to 
principal and interest by the United 
States (U.S. government securities); 

(B) General obligations of any State 
or of any political subdivision of a 
State (municipal securities); 

(C) General obligation issued by any 
enterprise sponsored by the United 
States (government sponsored enter-
prise securities); 

(D) Certificates of deposit issued by a 
bank; 

(E) Commercial paper fully guaran-
teed as to principal and interest by the 
United States under the Temporary Li-
quidity Guarantee Program as admin-
istered by the Federal Deposit Insur-
ance Corporation; 

(F) Corporate notes or bonds fully 
guaranteed as to principal and interest 
by the United States under the Tem-
porary Liquidity Guarantee Program 
as administered by the Federal Deposit 
Insurance Corporation; and 

(G) Interests in money market mu-
tual funds. 

(6) Each futures commission mer-
chant must report the total amount of 
customer-owned securities held by the 
futures commission merchant as 30.7 
customer funds and must list the 
names and locations of the depositories 
holding customer-owned securities. 

(7) Each futures commission mer-
chant must report the total amount of 
30.7 customer funds that have been 
used to purchase securities under 
agreements to resell the securities (re-
verse repurchase transactions). 

(8) Each futures commission mer-
chant must report which, if any, of the 
depositories holding 30.7 customer 
funds under paragraph (l)(5) of this sec-
tion are affiliated with the futures 
commission merchant. 

(9) Each futures commission mer-
chant shall file the detailed list of de-
positories required by paragraph (l)(5) 
of this section by 11:59 p.m. the next 
business day in an electronic format 

using a form of user authentication as-
signed in accordance with procedures 
established or approved by the Com-
mission. 

(10) Each futures commission mer-
chant shall retain its daily secured 
amount computation, the Statement of 
Secured Amounts and Funds Held in 
Separate Accounts for 30.7 Customers 
pursuant to Commission Regulation 
30.7 required by paragraph (l)(1) of this 
section, and the detailed list of deposi-
tories required by paragraph (l)(5) of 
this section, together with all sup-
porting documentation, in accordance 
with the requirements of § 1.31 of this 
chapter. 

[78 FR 68648, Nov. 14, 2013, as amended at 79 
FR 44126, July 30, 2014] 

§ 30.8 [Reserved] 

§ 30.9 Fraudulent transactions prohib-
ited. 

It shall be unlawful for any person, 
by use of the mails or by any means or 
instrumentality of interstate com-
merce, directly or indirectly, in or in 
connection with any account, agree-
ment or transaction involving any for-
eign futures contract or foreign options 
transaction: 

(a) To cheat or defraud or attempt to 
cheat or defraud any other person; 

(b) To make or cause to be made to 
any other person any false report or 
statement thereof or to enter or cause 
to be entered for any person any false 
record thereof; 

(c) To deceive or attempt to deceive 
any other person by any means whatso-
ever in regard to any such account, 
agreement or transaction or the dis-
position or execution of any such ac-
count, agreement or transaction or in 
regard to any act of agency performed 
with respect to such account, agree-
ment or transaction; or 

(d) To bucket any order, or to fill any 
order by offset against the order or or-
ders of any other person or without the 
prior consent of any person to become 
the buyer in respect to any selling 
order of such person, or become the 
seller in respect to any buying order of 
such person. 
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§ 30.10 Petitions for exemption. 

(a) Any person adversely affected by 
any requirement of this part may file a 
petition with the Secretary of the 
Commission, which petition must set 
forth with particularity the reasons 
why that person believes that he 
should be exempt from such require-
ment. The Commission may, in its dis-
cretion, grant such an exemption if 
that person demonstrates to the Com-
mission’s satisfaction that the exemp-
tion is not otherwise contrary to the 
public interest or to the purposes of 
the provision from which exemption is 
sought. The petition will be granted or 
denied on the basis of the papers filed. 
The petition may be granted subject to 
such terms and conditions as the Com-
mission may find appropriate. 

(b) Any foreign person that files a pe-
tition for an exemption under this sec-
tion shall be eligible for such an ex-
emption notwithstanding its presence 
in the United States through U.S. bank 
branches or divisions if, in conjunction 
with a petition for confirmation of re-
lief granted under an existing Commis-
sion order issued pursuant to this sec-
tion, it complies with the following 
conditions: 

(1) No U.S. bank branch, office or di-
vision will engage in the trading of fu-
tures or options on futures within or 
from the United States, except for its 
own proprietary account; 

(2) No U.S. bank branch, office or di-
vision will refer any foreign futures or 
foreign options customer to the foreign 
person or otherwise be involved in the 
foreign person’s business in foreign fu-
tures or foreign option transactions; 

(3) No U.S. bank branch, office or di-
vision will solicit any foreign futures 
or foreign option business or purchase 
or sell foreign futures or foreign option 
contracts on behalf of any foreign fu-
tures or foreign option customers or 
otherwise engage in any activity sub-
ject to regulation under this part or 
engage in any clerical duties related 
thereto. If any U.S. division, office or 
branch desires to engage in such activi-
ties, it will only do so through an ap-
propriate Commission registrant; 

(4) The foreign person will maintain 
outside the United States all contract 
documents, books and records regard-

ing foreign futures and foreign option 
transactions; 

(5) The foreign person and each of its 
U.S. bank branches, offices or divisions 
agree to provide upon request of the 
Commission, the National Futures As-
sociation or the U.S. Department of 
Justice, access to their books and 
records for the purpose of ensuring 
compliance with the foregoing under-
takings and consent to make such 
records available for inspection at a lo-
cation in the United States within 72 
hours after service of the request; and 

(6) Although it will continue to en-
gage in normal commercial activities, 
no U.S. bank branch, office or division 
of the foreign person will establish re-
lationships in the United States with 
the applicant’s foreign futures or for-
eign option customers for the purpose 
of facilitating or effecting transactions 
in foreign futures or foreign option 
contracts. 

[52 FR 28998, Aug. 5, 1987, as amended at 69 
FR 49803, Aug. 12, 2004] 

§ 30.11 Applicability of state law. 

Pursuant to section 12(e)(2) of the 
Act, the provisions of any state law, in-
cluding any rule or regulation there-
under, may be applicable to any person 
required to be registered under this 
part who solicits foreign futures and 
foreign options customers and who 
shall fail or refuse to obtain such reg-
istration, unless such person is exempt 
from such registration in accordance 
with the provisions of § 30.4, § 30.5 or 
§ 30.10 of this part. 

§ 30.12 Direct foreign order trans-
mittal. 

(a) Authorized customers defined. For 
the purposes of this section, an ‘‘au-
thorized customer’’ of a futures com-
mission merchant shall mean any for-
eign futures or foreign options cus-
tomer, as defined in § 30.1(c), or its des-
ignated representative, that: 

(1) The futures commission merchant 
has authorized to place orders for the 
account of the futures commission 
merchant’s foreign futures and options 
customer omnibus account; and 

(2)(i) Is an eligible swap participant, 
as defined in § 35.1(b)(2) of this chapter, 
or 
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1 You should contact your account execu-
tive regarding your eligibility to participate 
in the direct order transmittal process. 

(ii) Whose investment decisions with 
respect to foreign futures and foreign 
option transactions are made by a com-
modity trading advisor subject to regu-
lation under the Act, including any in-
vestment adviser registered as such 
with the Securities and Exchange Com-
mission that is exempt from regulation 
as a commodity trading advisor under 
the Act or Commission regulations, or 
a foreign person performing a similar 
role or function subject as such to for-
eign regulation, provided that the com-
modity trading advisor has total assets 
under management exceeding 
$50,000,000 and that the commodity 
trading advisor places the foreign fu-
tures or foreign options order. 

(b) Procedures for futures commission 
merchants. It shall be unlawful for any 
futures commission merchant to per-
mit an authorized customer to place 
orders for execution in the futures 
commission merchant’s foreign futures 
and options customer omnibus account 
directly with a person exempt from 
registration under paragraphs (c) and 
(d) of this section, unless, such futures 
commission merchant: 

(1) Meets one of the following capital 
requirements, as determined by the fu-
tures commission merchant’s most re-
cent required filing of a Form 1-FR- 
FCM with the Commission: 

(i) Possesses $20,000,000 in adjusted 
net capital, as defined by § 1.17(c)(5) of 
this chapter; or 

(ii) Possesses the greater of three 
times the amount of adjusted net cap-
ital required by § 1.17(a)(1)(i)(A) of this 
chapter or three times the amount of 
adjusted net capital required by 
§ 1.17(a)(1)(i)(B) of this chapter; and 

(2) Has established control proce-
dures that will serve as guidelines for 
permitting direct contacts between any 
authorized customer of the futures 
commission merchant and any person 
exempt from registration under para-
graphs (c) or (d) of this section, and has 
in place appropriate risk management 
procedures to monitor its own risk rel-
ative to its authorized customers’ risk 
aggregated across all markets, includ-
ing, but not limited to, procedures to 
ensure that each authorized customer 
satisfies the participation criteria set 
forth in paragraph (a) of this section 
and to specify the manner in which 

trades may be executed through its 
customer omnibus account pursuant to 
this section; 

(3) Furnishes a written disclosure 
statement to each such authorized cus-
tomer advising the customer of the ad-
ditional risks the customer may be as-
suming in placing orders directly with 
the foreign broker. The disclosure 
statement must read as follows: 

Direct Order Transmittal Client Disclosure 
Statement 

This statement applies to the ability of au-
thorized customers 1 of [FCM] to place orders 
for foreign futures and options transactions 
directly with non-US entities (each, an 
‘‘Executing Firm’’) that execute trans-
actions on behalf of [FCM’s] foreign futures 
and options customer omnibus accounts. 

Please be aware of the following should 
you be permitted to place the type of orders 
specified above. 

• The orders you place with an Executing 
Firm are for [FCM’s] foreign futures and op-
tions customer omnibus account maintained 
with a foreign clearing firm. Consequently, 
[FCM] may limit or otherwise condition the 
orders you place with the Executing Firm. 

• You should be aware of the relationship 
of the Executing Firm and [FCM]. [FCM] 
may not be responsible for the acts, omis-
sions, or errors of the Executing Firm, or its 
representatives, with which you place your 
orders. In addition, the Executing Firm may 
not be affiliated with [FCM]. If you choose to 
place orders directly with an Executing 
Firm, you may be doing so at your own risk. 

• It is your responsibility to inquire about 
the applicable laws and regulations that gov-
ern the foreign exchanges on which trans-
actions will be executed on your behalf. Any 
orders placed by you for execution on that 
exchange will be subject to such rules and 
regulations, its customs and usages, as well 
as any local laws that may govern trans-
actions on that exchange. These laws, rules, 
regulations, customs and usages may offer 
different or diminished protection from 
those that govern transactions on US ex-
changes. In particular, funds received from 
customers to margin foreign futures trans-
actions may not be provided the same pro-
tections as funds received to margin futures 
transactions on domestic exchanges. Before 
you trade, you should familiarize yourself 
with the foreign rules which will apply to 
your particular transaction. United States 
regulatory authorities may be unable to 
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compel the enforcement of the rules of regu-
latory authorities or markets in non-US ju-
risdictions where transactions may be ef-
fected. 

• It is your responsibility to determine 
whether the Executing Firm has consented 
to the jurisdiction of the courts in the 
United States. In general, neither the Exe-
cuting Firm nor any individuals associated 
with the Executing Firm will be registered 
in any capacity with the Commodity Futures 
Trading Commission. Similarly, your con-
tacts with the Executing Firm may not be 
sufficient to subject the Executing Firm to 
the jurisdiction of courts in the United 
States in the absence of the Executing 
Firm’s consent. Accordingly, neither the 
courts of the United States nor the Commis-
sion’s reparations program may be available 
as a forum for resolution of any disagree-
ments you may have with the Executing 
Firm, and your recourse may be limited to 
actions outside the United States. 

• Unless you object within five (5) days, by 
giving notice as provided in your customer 
agreement after receipt of this disclosure, 
[FCM] will assume your consent to the afore-
mentioned conditions. 

(c) Exemption for foreign futures and 
options brokers. Any person not located 
in the United States, its territories or 
possessions, who is otherwise required 
in accordance with this part to be reg-
istered with the Commission as a fu-
tures commission merchant or as an 
introducing broker will be exempt from 
such registration, notwithstanding 
that such person accepts orders for for-
eign futures and foreign options trans-
actions from authorized customers of a 
registered futures commission mer-
chant that meets the requirements of 
paragraph (b)(1) of this section, pro-
vided, that: 

(1) The orders are executed for or on 
behalf of the foreign futures and op-
tions customer omnibus account of a 
registered futures commission mer-
chant; 

(2) The person does not solicit or ac-
cept any money, securities or property 
(or extend credit in lieu thereof) di-
rectly from any U.S. foreign futures 
and options customer to margin, guar-
antee or secure any trades or contracts 
that result or may result therefrom; 
and 

(3) The person is a foreign futures 
and options broker, as defined by 
§ 30.1(e). 

(d) Exemption for foreign futures and 
options brokers carrying a foreign futures 

and options customer omnibus account. 
Any person not located in the United 
States, its territories or possessions, 
who is otherwise required in accord-
ance with this part to be registered 
with the Commission as a futures com-
mission merchant will be exempt from 
such registration, notwithstanding 
that such person: 

(1) Carries the foreign futures and op-
tions customer omnibus account of a 
futures commission merchant that 
meets the requirements of paragraph 
(b)(1) of this section; 

(2) Accepts orders for foreign futures 
and foreign options transactions from 
authorized customers for the execution 
of the trades for or on behalf of the for-
eign futures and options customer om-
nibus account of a registered futures 
commission merchant either directly 
or pursuant to a give-up arrangement; 
and 

(3) The person is a foreign futures 
and options broker, as defined by 
§ 30.1(e). 

[65 FR 47280, Aug. 2, 2000] 

§ 30.13 Commission certification. 

With respect to foreign futures and 
options contracts on a non-narrow- 
based security index: 

(a) Request for certification. A foreign 
board of trade may request that the 
Commission certify that a futures con-
tract on a non-narrow-based security 
index that trades, or is proposed to be 
traded thereon, conforms to the re-
quirements of section 2(a)(1)(C)(ii) of 
the Act and therefore, that futures 
contract may be offered or sold to per-
sons located within the United States 
in accordance with section 2(a)(1)(C)(iv) 
of the Act. A submission requesting 
such certification must: 

(1) Be filed electronically with the 
Secretary of the Commission; 

(2) Include the following information 
in English: 

(i) The terms and conditions of the 
contract and all other relevant rules of 
the exchange and, if applicable, of the 
foreign board of trade on which the un-
derlying securities are traded, which 
have an effect on the over-all trading 
of the contract, including circuit 
breakers, price limits, position limits 
or other controls on trading; 
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(ii) Surveillance agreements between 
the foreign board of trade and the ex-
change(s) on which the underlying se-
curities are traded; 

(iii) Assurances from the foreign 
board of trade of its ability and will-
ingness to share information with the 
Commission, either directly or indi-
rectly; 

(iv) When applicable, information re-
garding foreign blocking statutes and 
their impact on the ability of United 
States government agencies to obtain 
information concerning the trading of 
such contracts; 

(v) Information and data denoted in 
U.S. dollars where appropriate (and the 
conversion date and rate used) relating 
to: 

(A) The method of computation, 
availability, and timeliness of the 
index; 

(B) The total capitalization, number 
of stocks (including the number of un-
affiliated issuers if different from the 
number of stocks), and weighting of 
the stocks by capitalization and, if ap-
plicable, by price in the index as well 
as the combined weighting of the five 
highest-weighted stocks in the index; 

(C) Procedures and criteria for selec-
tion of individual securities for inclu-
sion in, or removal from, the index, 
how often the index is regularly re-
viewed, and any procedures for changes 
in the index between regularly sched-
uled reviews; 

(D) Method of calculation of the 
cash-settlement price and the timing 
of its public release; 

(E) Average daily volume of trading, 
measured by share turnover and dollar 
value, in each of the underlying securi-
ties for a six-month period of time and, 
separately, the dollar value of the aver-
age daily trading volume of the securi-
ties comprising the lowest weighted 
25% of the index for the past six cal-
endar months, calculated pursuant to 
§ 41.11 of this chapter; and 

(vi) A written statement that the 
contract conforms to the criteria enu-
merated in section 2(a)(1)(C)(ii) of the 
Act, including: 

(A) A statement that the contract is 
cash-settled; 

(B) An explanation of why the con-
tract is not readily subject to manipu-

lation or to be used to manipulate the 
underlying security; 

(C) A statement that the index is not 
a narrow-based security index as de-
fined in section 1a(25) of the Act and 
the analysis supporting that state-
ment; 

(vii) A written representation that 
the foreign board of trade will notify 
the Commission of any material 
changes in any of the above informa-
tion; 

(viii) When applicable, a request to 
make the futures contract available for 
trading in accordance with the terms 
and conditions of, and through the 
electronic trading devices identified in, 
a Commission staff no-action letter 
stating, subject to compliance with 
certain conditions, that it will not rec-
ommend that the Commission take en-
forcement action if the foreign board of 
trade provides its members or partici-
pants in the U.S. access to its elec-
tronic trading system without seeking 
designation as a designated contract 
market (‘‘Foreign Board of Trade No- 
Action Letter’’), or pursuant to any 
foreign board of trade registration 
order issued by the Commission (‘‘For-
eign Board of Trade Registration 
Order’’), and a certification from the 
foreign board of trade that it is in com-
pliance with the terms and conditions 
of that no-action letter or Foreign 
Board of Trade Registration Order; and 

(ix) An explanation of the means by 
which U.S. persons may access these 
products on the foreign board of trade. 

(b) Termination of review. The Com-
mission, at any time during its review, 
may notify the requesting foreign 
board of trade that it is terminating its 
review under this section if it appears 
to the Commission that the submission 
is materially incomplete or fails in 
form or content to meet the require-
ments of this section. 

(1) Such termination shall not preju-
dice the foreign board of trade from re-
submitting a revised version of the 
contract, which addresses the defi-
ciencies or issues identified by the 
Commission. 

(2) The Commission shall also termi-
nate review under this section if re-
quested in writing to do so by the for-
eign board of trade. 
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(c) Notice of denial of certification. The 
Commission, at any time during its re-
view under paragraph (a) of this sec-
tion, may notify the requesting foreign 
board of trade that it has determined 
that the security index futures con-
tract or underlying index does not con-
form with the requirements of section 
2(a)(1)(C)(ii) of the Act. 

(1) This notification will briefly 
specify the nature of the issues raised 
and the specific requirement of sub-
sections 2(a)(1)(C)(ii)(I)–(III) of the Act 
with which the security index futures 
contract does not conform or to which 
it appears not to conform or the con-
formance to which cannot be 
ascertained from the submission. 

(2) Such notification shall not preju-
dice the foreign board of trade from re-
submitting a revised version of the 
contract, which addresses the defi-
ciencies or issues identified by the 
Commission. 

(d) Notice of certification. Upon review, 
if the Commission determines that the 
futures contract and the underlying 
index meet the requirements enumer-
ated in section 2(a)(1)(C)(ii), the Com-
mission will issue a letter to the for-
eign board of trade certifying that the 
security index contract traded on that 
board conforms to the requirements of 
section 2(a)(1)(C)(ii) of the Act and 
therefore, that futures contract may be 
offered or sold to persons located with-
in the U.S. in accordance with section 
2(a)(1)(C)(iv) of the Act and, if applica-
ble, may be made available for trading 
in accordance with the terms and con-
ditions of, and through the electronic 
trading devices identified in, the For-
eign Board of Trade No-Action Letter 
or the Foreign Board of Trade Reg-
istration Order. 

(e) Expedited review. A foreign board 
of trade may request an expedited 
Commission review and determination 
of whether a futures contract on a se-
curity index that trades, or is proposed 
to be traded thereon, conforms to the 
requirements of section 2(a)(1)(C)(ii) of 
the Act and therefore, may be offered 
or sold to persons in the U.S. under 
section 2(a)(1)(C)(iv) of the Act. A sub-
mission requesting such expedited con-
sideration should be filed in English 
with the Commission and should in-
clude: Information, statements and 

data complying with the form and con-
tent requirements in paragraph (a) of 
this section. 

(f) Eligibility for expedited review. In 
order to qualify for expedited review 
under paragraph (e) of this section, the 
foreign board of trade must either: 

(1) Have previously requested, and re-
ceived, at least one no-action letter 
from the Office of General Counsel 
(‘‘Foreign Security Index No-Action 
Letter’’) or Commission certification 
regarding a non-narrow based security 
index futures contract traded on that 
foreign board of trade and submit a 
written statement representing that 
the board remains fully compliant with 
the terms and conditions of such letter 
or certification; or 

(2) Have received a Foreign Board of 
Trade No-Action Letter or Foreign 
Board of Trade Registration Order and 
submit a written statement rep-
resenting that the board remains fully 
compliant with the terms and condi-
tions of such letter or order. 

(g) Deemed to be in conformance. Un-
less notified pursuant to paragraph (h), 
(i), or (j) of this section, any non-nar-
row-based foreign security index fu-
tures contract submitted for expedited 
review under paragraph (e) of this sec-
tion shall be deemed to be in conform-
ance with the requirements of section 
2(a)(1)(C)(ii) of the Act and therefore, 
such futures contract may be offered or 
sold to persons located in the U.S. in 
accordance with section 2(a)(1)(C)(iv) 
forty-five days after receipt by the 
Commission, or at the conclusion of 
such extended period as described 
under paragraph (h) of this section, 
provided that the foreign board of 
trade does not amend the terms or con-
ditions of the contract or supplement 
the request for expedited consider-
ation, except as requested by the Com-
mission or for correction of typo-
graphical errors. Any voluntary sub-
stantive amendment by the foreign 
board of trade will be treated as a new 
submission under this section. 

(h) Extension of review. The Commis-
sion may extend the forty-five day re-
view period set forth in paragraph (g) 
of this section for: 

(1) An additional period up to forty- 
five days, if the request raises novel or 
complex issues that require additional 
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time for review, in which case, the 
Commission will notify the foreign 
board of trade within the initial forty- 
five day review period and will briefly 
describe the nature of the specific 
issues for which additional time for re-
view will be required; or 

(2) Such extended period as the re-
questing foreign board of trade re-
quests of the Commission in writing. 

(i) Termination of review. The Com-
mission, at any time during its review 
under paragraph (e) of this section or 
extension thereof as described under 
paragraph (h) of this section, may no-
tify the requesting foreign board of 
trade that it is terminating its review 
under paragraph (e) of this section if it 
appears to the Commission that the 
submission is materially incomplete or 
fails in form or substance to meet the 
requirements of this section. 

(1) Such termination shall not preju-
dice the foreign board of trade from re-
submitting a revised version of the 
contract, which addresses the defi-
ciencies or issues identified by the 
Commission. 

(2) The Commission shall also termi-
nate review under this section if re-
quested in writing to do so by the for-
eign board of trade. 

(j) Notice of denial of certification. The 
Commission, at any time during its re-
view pursuant to paragraph (e), may 
notify the requesting foreign board of 
trade that it has determined that the 
security index futures contracts or un-
derlying index does not conform with 
the requirements of section 
2(a)(1)(C)(ii) of the Act. 

(1) This notification will briefly 
specify the nature of the issues raised 
and the specific requirement of sub-
sections 2(a)(1)(C)(ii)(I)–(III) of the Act 
with which the security index futures 
contract does not conform or to which 
it appears not to conform or the con-
formance to which cannot be 
ascertained from the submission. 

(2) Such notification shall not preju-
dice the foreign board of trade from re-
submitting a revised version of the 
contract, which addresses the defi-
ciencies or issues identified by the 
Commission. 

(k) Foreign trading systems. A foreign 
board of trade, who is a recipient of a 
Foreign of Trade No-Action Letter (and 

is compliant with the requirements of 
such letter) or Foreign Board of Trade 
Registration Order and is requesting 
Commission certification of its non- 
narrow-based security index futures 
contract, may request that such con-
tract submitted under paragraph (e) of 
this section be made available for trad-
ing under that letter or pursuant to the 
registration order, upon expiration of 
the applicable review period provided 
for under either paragraph (g) or (h) of 
this section. Absent Commission notifi-
cation to the contrary, the foreign 
board of trade may make that contract 
available for trading on the Foreign 
Trading System upon expiration of the 
review period provided under paragraph 
(g) or (h) of this section. 

(l) Changes in facts and circumstances. 
Any certification of a non-narrow 
based security index futures contracts 
submitted under paragraph (a) or (e) of 
this section shall be considered to be 
based on the facts and representations 
contained in the foreign board of 
trade’s submissions to the Commission. 
Accordingly, the foreign board of trade 
shall promptly notify the Commission 
of any changes in material facts or rep-
resentations. 

(m) Additional contracts on previously- 
reviewed index: A new non-narrow-based 
security index futures contract may be 
offered or sold in the U.S. in reliance 
on a prior Foreign Security Index No- 
Action Letter or Commission certifi-
cation, provided that the new contract 
is based on an index that was the sub-
ject of such Foreign Security Index No- 
Action Letter or Commission certifi-
cation; and substantially identical to 
the contract overlying such index. In 
this context, the foreign board of trade 
may submit the contract to the Com-
mission for an accelerated review of fif-
teen business days for confirmation 
that the subject contract is substan-
tially identical to the existing con-
tract. Unless the Commission notifies 
the foreign board of trade within those 
fifteen business days that the review 
will be conducted pursuant to either 
the full or expedited review procedure, 
the foreign board of trade may make 
available such contract for offer or sale 
within the U.S. 

(n) Grandfathered no-action letters. 
Any non-narrow based security index 
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futures contract that is the subject of 
an existing no-action letter issued by 
the Office of General Counsel, as of the 
date of the adoption of rule 30.13, shall 
be deemed to be in conformance with 
the criteria of section 2(a)(1)(C)(ii) of 
the Act, provided that the foreign 
board of trade submits a written state-
ment representing that the contract 
remains fully compliant with the re-
quirements of such letter. 

(o) Delegation. The Commission here-
by delegates, until such time as it or-
ders otherwise, to the Director of Mar-
ket Oversight or his designee, in con-
sultation with the General Counsel or 
his designee, the authority reserved to 
the Commission under paragraph (m) of 
this section. The Director of the Divi-
sion of Market Oversight may submit 
to the Commission for its consider-
ation any matter which has been dele-
gated pursuant to this paragraph (o). 

[76 FR 59245, Sept. 26, 2011] 

APPENDIX A TO PART 30—INTERPRETA-
TIVE STATEMENT WITH RESPECT TO 
THE COMMISSION’S EXEMPTIVE AU-
THORITY UNDER § 30.10 OF ITS 
RULES 

Part 30 of the Commission’s regulations es-
tablishes the regulatory structure governing 
the offer and sale in the United States of fu-
tures and options contracts made or to be 
made on or subject to the rules of a foreign 
board of trade. Section 30.10 of these regula-
tions provides that, upon petition, the Com-
mission may exempt any person from any re-
quirement of this part. Specifically, section 
30.10 states: 

Any person adversely affected by any re-
quirement of this part may file a petition 
with the Secretary of the Commission, which 
petition must set forth with particularity 
the reasons why that person believes that he 
should be exempt from such requirement. 
The Commission may, in its discretion, 
grant such an exemption if that person dem-
onstrates to the Commission’s satisfaction 
that the exemption is not otherwise contrary 
to the public interest or to the purposes of 
the provision from which exemption is 
sought. The petition will be granted or de-
nied on the basis of the papers filed. The pe-
tition may be granted subject to such terms 
and conditions as the Commission may find 
appropriate. 

As the provisions of this section make 
clear, any person subject to regulation under 
part 30 may petition the Commission for an 
exemption. In adopting these regulations, 
however, the Commission noted in particular 

that persons located outside the United 
States that solicit or accept orders directly 
from United States customers for foreign fu-
tures or options transactions and that are 
subject to a comparable regulatory scheme 
in the country in which they are located 
may apply under section 30.10 for exemption 
from some or all of the requirements that 
would otherwise be applicable to such per-
sons. This interpretative statement sets 
forth the elements that the Commission in-
tends to evaluate in determining whether a 
particular regulatory program may be found 
to be comparable to the Commission’s pro-
gram. 

The Commission wishes to emphasize, how-
ever, that this interpretative statement is 
not all inclusive, and that information with 
respect to other aspects of a particular regu-
latory program may be submitted by a peti-
tioner or requested by the Commission. In 
this connection, the Commission would have 
broad discretion to determine that the poli-
cies of any program element generally are 
met, notwithstanding the fact that the off-
shore program does not contain an element 
identical to that of the Commission’s regu-
latory program and conversely may assess 
how particular elements are in fact applied 
by offshore authorities. Thus, for example, in 
order to find that a particular program is 
comparable, the regulations thereunder 
would have to be applicable to all United 
States customers, notwithstanding any ex-
emptions that might otherwise be available 
to particular classes of customer located off-
shore. A petitioner, therefore, must set forth 
with particularity the factual basis for a 
finding of comparability and the reasons why 
such policies and purposes are met, notwith-
standing differences of degree and kind in its 
regulatory program. 

No exemptions of a general nature will be 
granted unless the persons to which the ex-
emption is to be applied consent to submit to 
jurisdiction in the United States by desig-
nating an agent for service of process pursu-
ant to the provisions of rule 30.5 with respect 
to any activities of such persons otherwise 
subject to regulation under this part and to 
notify the National Futures Association of 
the commencement or termination of busi-
ness in the United States. In this connection, 
to be exempted, such person must further 
agree to respond to a request to confirm that 
it continues to do business in the United 
States. 

Persons located outside the United States 
may seek an exemption on their own behalf 
or an exemption may be sought on a general 
basis through the governmental agency re-
sponsible for the implementation and en-
forcement of the regulatory program in ques-
tion, or the self-regulatory organizations of 
which such persons are members. The appro-
priate petitioner is a matter of judgment and 
may be determined by the parties seeking 
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the exemption. The Commission, however, 
notes that it will be able to address petitions 
more efficiently if they are filed by the gov-
ernmental agency or self-regulatory organi-
zation responsible for the regulatory pro-
gram. 

In this connection, as will be discussed in 
more detail below, any exemption of a gen-
eral nature based on comparability will be 
conditioned upon appropriate information 
sharing arrangements between the Commis-
sion and the relevant governmental agency 
and/or self-regulatory organization. Rep-
resentations from the appropriate govern-
mental agency with respect to the applica-
bility of any blocking statutes that may pre-
vent the sharing of information requested 
under private arrangements would also be 
considered. Finally, in considering an ex-
emption request, the Commission will take 
into account the extent to which United 
States persons or contracts regulated by the 
Commission are permitted to engage in fu-
tures-related activities or be offered in the 
country from which an exemption is sought. 

In the Commission’s review, the minimum 
elements of a comparable regulatory pro-
gram would include: (1) Registration, author-
ization or other form of licensing, fitness re-
view or qualification of persons through 
which customer orders are solicited and ac-
cepted; (2) minimum financial requirements 
for those persons that accept customer 
funds; (3) protection of customer funds from 
misapplication; (4) recordkeeping and report-
ing requirements; (5) minimum sales prac-
tice standards, including disclosure of the 
risks of futures and opotions transactions 
and, in particular, the risk of transactions 
undertaken outside the jurisdiction of do-
mestic law; and (6) compliance. 

Qualification. Under domestic law, registra-
tion identifies to the Commission, the public 
and other governmental agencies the indi-
viduals and entities that are properly au-
thorized to solicit and accept customer or-
ders and are in good standing. Equally im-
portant, the procedure provides the Commis-
sion, through the National Futures Associa-
tion, the opportunity to determine whether 
applicants are unfit to deal with the public. 
In this connection, the standards for deter-
mining whether a person through its prin-
cipals is fit for registration with the Com-
mission are set forth in section 8a(2)–8a(4) of 
the Act. Timely access to information as to 
a firm’s good standing and the application by 
relevant authorities of membership and li-
censing criteria, as well as the criteria them-
selves, will be considered by the Commission 
in assessing comparability. 

Minimum Financial Requirements. Minimum 
financial requirements for persons that han-
dle customer funds serve at least three crit-
ical functions. First, they provide a cushion 
together with margin such that in the event 
of a default of a customer, the losses of that 

customer need not adversely affect the funds 
held on behalf of other customers. Second, 
they help ensure that the person has suffi-
cient funds to operate its business and, 
therefore, is less likely to be tempted to mis-
apply customer funds for its own purposes. 
Third, they ensure that the person holding 
customer funds has some financial stake in 
its business and, therefore, is serious in its 
intent. In assessing comparability, capital 
rules or their equivalent will be considered 
together with any provisions made for insur-
ing customer losses, the scope of clearing 
guarantees and segregation or customer 
trust calculation and accounting require-
ments which, to the extent they cover under-
margined accounts, can provide significant 
protection of one customer from another 
customer’s losses. 

Customer Funds. The Act requires the strict 
segregation of customer funds from those of 
the person holding such funds. One of the 
primary purposes of this requirement is to 
prevent the misapplication of those funds for 
purposes other than those intended by the 
customer, which may affect not only the cus-
tomer but the market as a whole. The pur-
pose of segregation is also to identify cus-
tomer deposits as assets of the customer, 
rather than the firm, in order that in bank-
ruptcy such funds are payable only to satisfy 
the carrying firm’s obligations to such cus-
tomers and not other obligations of the firm. 
In assessing comparability of protection of 
customer funds, the Commission will con-
sider protections accorded customer funds in 
a bankruptcy under applicable law, as well 
as protection from fraud. 

Recordkeeping and Reporting. Record-
keeping requirements have long been recog-
nized as the linchpin of the Commission’s 
regulatory scheme. Reporting and record-
keeping requirements assist in determining 
that a registrant is acting in accordance 
with the provisions of the Act and the rules, 
regulations and orders of the Commission 
thereunder. Similarly, reporting require-
ments ensure that customers are timely ad-
vised of the transactions that have been exe-
cuted on their behalf, thus ensuring that 
they are aware of their positions in the mar-
kets and may object to any transactions 
that they believe are in error. The Commis-
sion will consider the types of records main-
tained, the ability through those records to 
trace funds and transactions, and the period 
of retention and accessibility of records 
under the information sharing arrangements 
discussed below in considering com-
parability. 

Sales Practice Standards. In 1982, Congress 
reaffirmed the importance of minimum sales 
practice standards to protect customers from 
fraud or misrepresentation by requiring any 
futures association registered by the Com-
mission to adopt and enforce rules governing 
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1 ‘‘Foreign futures or foreign options cus-
tomer’’ means ‘‘any person located in the 
United States, its territories or possessions 
who trades in foreign futures or foreign op-
tions: Provided, That an owner or holder of a 
proprietary account as defined in paragraph 
(y) of [Rule 1.3] shall not be deemed to be a 
foreign futures or foreign options customer 
within the meaning of [Rules 30.6 and 30.7].’’ 
Rule 30.1(c). ‘‘Foreign futures’’ means ‘‘any 
contract for the purchase or sale of any com-
modity for future delivery made, or to be 
made, on or subject to the rules of any for-
eign board of trade.’’ Rule 30.1(a). ‘‘Foreign 

the sales practices of its members. The Com-
mission has consistently provided that writ-
ten disclosure of the risks of futures and op-
tions trading is essential to ensure that po-
tential customers are aware of these risks 
and are not otherwise misled and that other 
appropriate disclosure is made. The Commis-
sion will review the type and manner of dis-
closure given and the mechanisms for assur-
ing the disclosure requirements are met and, 
in particular, the treatment of discretionary 
accounts for which, for example, Commission 
rule 166.2 requires particularized documenta-
tion of intent to confer discretion in the case 
of foreign futures and options transactions. 

Compliance. Finally, in assessing com-
parability of a program, the Commission will 
examine the procedures employed by the 
governmental authority or the appropriate 
self-regulatory organization to audit for 
compliance with, and to take action as ap-
propriate against those persons that violate, 
the requirements of that program. 

Information Sharing. As noted above, any 
exemption of a general nature would also re-
quire an information sharing arrangement 
between the Commission and the appropriate 
governmental or self-regulatory organiza-
tion to ensure Commission access to infor-
mation on an as needed basis as may be nec-
essary to fulfill its regulatory responsibil-
ities. The information subject to these ar-
rangements generally would be of a type nec-
essary in the first instance to monitor do-
mestic markets and to protect domestic cus-
tomers trading on foreign markets. 

Firm-specific information that is poten-
tially relevant to protection of domestic cus-
tomers engaged in foreign transactions could 
include the following: (1) Registration quali-
fication status; (2) names of principals; (3) 
current capital; (4) location of customer 
funds; (5) address of main office and 
branches; (6) exchange and self-regulatory 
organization memberships; (7) the existence 
of any derogatory information such as that 
required to be disclosed on the Commission’s 
Form 7–R; (8) notice of limitations imposed 
on activities; (9) notice of undersegregation 
or undercapitalization; (10) notice of misuse 
of customer funds; and (11) notice of sanc-
tions or of expulsion from exchange or self- 
regulatory organization membership. The 
Commission believes that much of the above 
information would be public in the ordinary 
course in most jurisdictions. From time to 
time, the Commission also may need imme-
diate access to financial information con-
cerning risks posed to domestic firms by the 
carrying of foreign positions. 

In addition to information that relates to 
the financial stability and creditworthiness 
of the firm, the Commission should have ac-
cess to transaction-specific information that 
confirms the execution of orders and prices 
and facilitates tracing of customer funds. 
Such data could include records reflecting: 

(1) That an order has been received by a firm 
on behalf of one or more United States cus-
tomers; (2) that an order has been executed 
on an exchange on behalf of one or more 
United States customers; (3) that funds to 
margin, guarantee or secure United States 
customer transactions have been received by 
a firm and deposited in an appropriate depos-
itory; and (4) the price at which a trans-
action was executed and general access to 
pricing information. 

Again, such information is likely to be 
maintained in the ordinary course of busi-
ness. Tracing of customer funds would be 
most essential in cases of insolvency where 
repatriation of funds is at issue. 

The Commission may also seek relevant 
position data information, including the 
identity of the position holder and related 
positions, in connection with surveillance of 
a potential ‘‘market disruption.’’ This is par-
ticularly true in the case of integrated mar-
kets. 

The Commission wishes to emphasize that 
the information sharing arrangements dis-
cussed herein are not necessarily a sub-
stitute for, nor would they preclude, a more 
formal agreement or arrangement with re-
spect to the sharing of information. 

Marketing Activities by Firms Granted Rule 
30.10 Relief 

FR date and citation: November 3, 1992, 57 
FR 49644; August 17, 1994, 59 FR 42158. 

[52 FR 28998, Aug. 5, 1987, as amended at 59 
FR 42158, Aug. 17, 1994] 

APPENDIX B TO PART 30—INTERPRETA-
TIVE STATEMENT WITH RESPECT TO 
THE SECURED AMOUNT REQUIREMENT 
SET FORTH IN § 30.7 

1. Rule 30.7 requires FCMs who accept 
money, securities or property from foreign 
futures and foreign options customers to 
maintain in a separate account or accounts 
such money, securities and property in an 
amount at least sufficient to cover or satisfy 
all of its current obligations to those cus-
tomers. 1 This amount is denominated as the 
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option’’ means ‘‘any transaction or agree-
ment which is or is held out to be of the 
character of, or is commonly known to the 
trade as, an ‘option,’ ‘privilege,’ ‘indemnity,’ 
‘bid,’ ‘offer,’ ‘put,’ ‘call,’ ‘advance guaranty,’ 
or ‘decline guaranty,’ made or to be made on 
or subject to the rules of any foreign board 
of trade.’’ Rule 30.1(b). 

2 Under Rule 30.10, the Commission may ex-
empt a foreign firm acting in the capacity of 
an FCM from registration under the Com-
modity Exchange Act (‘‘Act’’) and compli-
ance with certain Commission rules based 
upon the firm’s compliance with comparable 
regulatory requirements imposed by the 
firm’s home-country regulator or self-regu-
latory organization (‘‘SRO’’). Once the Com-
mission determines that the foreign jurisdic-
tion’s regulatory structure offers comparable 
regulatory oversight, the Commission may 
issue an Order granting general relief subject 
to certain conditions. Firms seeking con-
firmation of relief (referred to herein as 
‘‘Rule 30.10 firms’’) must make certain rep-
resentations set forth in the Rule 30.10 order 
issued to the regulator or SRO from the 
firm’s home country. For a list of those for-
eign regulators and SROs that have been 
issued a Rule 30.10 order, see appendix C to 
part 30. In certain cases, where a foreign reg-
ulator or SRO has requested that firms sub-
ject to its jurisdiction be granted broader re-
lief to engage in transactions on exchanges 
other than in its home jurisdiction (referred 
to herein as ‘‘expanded relief’’), the relief has 
been granted where the relevant authority 
has represented that it will monitor its firms 
for compliance with the terms of the order in 
connection with such offshore transactions. 
Although Rule 30.10 orders generally exempt 
foreign intermediaries from compliance with 
the secured amount requirement under Rule 
30.7, firms seeking confirmation of the ex-
panded relief must represent that, with re-

spect to transactions entered into on behalf 
of U.S. customers on any non-U.S. exchange 
located outside their home country, they 
will treat U.S. customer funds in a manner 
consistent with the provisions of Rule 30.7. 
For the most recent order granting expanded 
relief, see 64 FR 50248 (September 16, 1999) 
(Singapore Exchange Derivatives Trading 
Limited). 

3 64 FR 50248, 50251, n.19 (emphasis added). 
4 Although orders for expanded relief ex-

empt foreign firms from compliance with 
Rule 1.55, sales practice standards and the 
treatment of customer funds constitute two 
of the specific elements examined in evalu-
ating whether the particular foreign regu-
latory program provides a basis for permit-
ting substituted compliance for purposes of 
exemptive relief pursuant to Rule 30.10. ap-
pendix A to part 30. 

‘‘foreign futures or foreign options secured 
amount’’ and that term is defined in Rule 
1.3(rr). The separate accounts must be main-
tained under an account name that clearly 
identifies the funds as belonging to foreign 
futures and foreign options customers at a 
depository that meets the requirements of 
Rule 30.7(c). Further, each FCM must obtain 
and retain in its files for the period provided 
in Rule 1.31 an acknowledgment from the de-
pository that the depository was informed 
that such money, securities or property are 
held for or on behalf of foreign futures and 
foreign options customers and are being held 
in accordance with the provisions of these 
regulations. 

2. In a series of orders issued pursuant to 
Rule 30.10, the Commission required that cer-
tain foreign firms exempt from registration 
as FCMs essentially comply with the stand-
ards of Rule 30.7. 2 Specifically, the Commis-

sion stated that ‘‘[the secured amount] re-
quirement is intended to ensure that funds 
provided by U.S. customers for foreign fu-
tures and options transactions, whether held 
at a U.S. FCM under Rule 30.7(c) or a firm 
exempted from registration as an FCM under 
CFTC Rule 30.10, will receive equivalent pro-
tection at all intermediaries and exchange 
clearing organizations.’’ 3 The Commission 
further interpreted Rule 30.7 to require each 
FCM and Rule 30.10 firm to take appropriate 
action (i.e., set aside funds in a ‘‘mirror’’ ac-
count) in the event that it becomes aware of 
facts leading it to conclude that foreign fu-
tures and foreign options customer funds are 
not being handled consistent with the re-
quirements of Commission rules or relevant 
order for relief by any subsequent inter-
mediary or exchange clearing organization. 

3. Upon further analysis and reconsider-
ation of this matter, the Commission has de-
termined to revise its prior interpretation of 
the Rule 30.7 secured amount requirement. 
The Commission notes that the initial 
depository’s ability to identify customer 
funds affords foreign futures and foreign op-
tions customers a measure of protection in 
the event that the intermediating FMC or 
foreign firm becomes insolvent. Moreover, 
Rule 30.6(a) requires that foreign futures and 
foreign options customers receive a Rule 1.55 
written disclosure explaining that the treat-
ment of customer funds outside the U.S. may 
not afford the same level of protection of-
fered in the U.S. These protections exist 
whetehr the intermediating firm is a U.S. 
FCM or a firm exempt from such registration 
under Rule 30.10. 4 

4. The Commission further notes, however, 
that, in February 1998, Rule 30.6 was amend-
ed to permit an FCM to open a commodity 
account for a foreign futures or foreign op-
tions customer without providing the Rule 
1.55 risk disclosure statement or obtaining 
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5 63 FR 8566 (February 20, 1998). The list of 
sophisticated customers referenced in Rule 
1.55(f) closely tracks, with one exception, the 
list of ‘‘eligible swap participants’’ in Rule 
35.1. 

6 Id. at 8569. 
7 Rule 1.55(b)(7) reads as follows: Foreign 

futures transactions involve executing and 
clearing trades on a foreign exchange. This is 
the case even if the foreign exchange is for-
mally ‘‘linked’’ to a domestic exchange 
whereby a trade executed on one exchange 
liquidates or establishes a position on the 
other exchange. No domestic organization 
regulates the activities of a foreign ex-
change, including the execution, delivery 
and clearing of transactions on such ex-
change, and no domestic regulator has the 
power to compel enforcement of the rules of 
the foreign exchange or the laws of the for-
eign country. Moreover, such laws or regula-
tions will vary depending on the foreign 
country in which the transaction occurs. For 
these reasons, customers who trade on for-
eign exchanges may not be afforded certain 
of the protections which apply to domestic 
transactions, including the right to use al-
ternative dispute resolution. In particular, 
funds received from customers to margin for-
eign futures transactions may not be pro-
vided the same protections as funds received 
to margin futures transactions on domestic 
exchanges. Before you trade, you should fa-
miliarize yourself with the foreign rules 
which will apply to your particular trans-
action. 

8 Appendix A to Rule 1.55(c) is the Generic 
Risk Disclosure Statement, which FCMs 
may use as an alternative to the Risk Disclo-
sure Statement prescribed in Rule 1.55(b). 
The Commission understands that most 
FCMs, in particular those that are most ac-
tive in international markets, use the Ge-
neric Risk Disclosure Statement. 

Paragraphs 6 and 8 of appendix A to Rule 
1.55(c) read as follows: 

6. Deposited cash and property. 
You should familiarize yourself with the 

protections accorded money or property you 
deposit for domestic and foreign trans-
actions, particularly in the event of a firm 
insolvency or bankruptcy. The extent to 
which you may recover your money or prop-
erty may be governed by specified legislation 
or local rules. In some jurisdictions, prop-
erty which has been specifically identifiable 
as your own will be pro-rated in the same 
manner as cash for purposes of distribution 
in the event of a shortfall. 

8. Transactions in other jurisdictions. 
Transactions on markets in other jurisdic-

tions, including markets formally linked to 
a domestic market, may expose you to addi-
tional risk. Such markets may be subject to 
regulation which may offer different or di-
minished investor protection. Before you 
trade you should enquire about any rules rel-
evant to your particular transactions. Your 
local regulatory authority will be unable to 
compel the enforcement of the rules of the 
regulatory authorities or markets in other 
jurisdictions where your transactions have 
been effected. You should ask the firm with 
which you deal for details about the types of 
redress available in both your home jurisdic-
tion and other relevant jurisdictions before 
you start to trade. 

an acknowledgment of receipt of such state-
ment, provided that the customer is, at the 
time at which the account is opened, one of 
several types of sophisticated customers enu-
merated in Rule 1.55(f) (‘‘Rule 1.55(f) cus-
tomers’’). 5 While the amendment to Rule 
30.6(a) extinguished the obligation to provide 
a standardized risk disclosure statement to 
Rule 1.55(f) customers at the time of the ac-
count opening, the Commission stated that 
FCMs have obligations to these customers 
independent of such a duty that would be 
material in the circumstances of a given 
transactions. 6 

5. After careful consideration of the issue, 
the Commission has determined that inter-
mediaries should advise all customers (re-
gardless of their level of sophistication) to 
consider making appropriate inquiries relat-
ing to the treatment of customer funds by 
depositories located outside the jurisdiction 
of the intermediating firm. Accordingly, the 
Commission has determined that an FCM, at 
a minimum, must provide each foreign fu-
tures or foreign option customer with a writ-
ten disclosure tracking the language in ei-
ther: (1) Rule 1.55(b)(7), 7 or (2) Paragraphs 6 

and 8 of appendix A to Rule 1.55(c). 8 Rule 
30.10 firms must provide each foreign futures 
or foreign options customer with a written 
disclosure tracking the language in either 
Rule 1.55(b)(7) or paragraphs 6 and 8 of appen-
dix A to Rule 1.55(c), or a comparable disclo-
sure statement prescribed by the firm’s 
home country regulator. The Commission 
further encourages all firms, whether domes-
tic or foreign, to provide a Rule 1.55 written 
risk disclosure to all customers, regardless 
of each customer’s respective level of experi-
ence. The Commission notes that, in any in-
stance where a firm provides a Rule 1.55(f) 
customer with a written disclosure, it is not 
necessary for the firm to obtain an acknowl-
edgment of receipt. In addition, those FCMs 
that already have provided customers with a 
disclosure tracking either Rule 1.55(b)(7) or 
paragraphs 6 and 8 of appendix A to Rule 
1.55(c) (or in the case of Rule 30.10 firm, a 
comparable disclosure statement prescribed 
by its home country regulatory) need not 
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provide those same customers with an addi-
tional written disclosure. 

6. For the reasons set forth above, the 
Commission is revising its interpretation of 
the secured amount requirement set forth in 
Rule 30.7. The Commission believes that the 
Rule 30.7 acknowledgment required of FCMs, 
or other appropriate acknowledgment re-
quired by Rule 30.10 firms, only applies to 
the maintenance of the account or accounts 
containing foreign futures and foreign op-
tions customer funds by the initial deposi-
tory, and not to the manner in which any 
subsequent depository holds or subsequently 
transmits those funds. If an FCM receives 
from the initial depository the acknowledg-
ment described in Rule 30,7, furnishes to 
each foreign futures or foreign options cus-
tomer a written disclosure statement track-
ing the language set forth in Rule 1.55(b)(7) 
or paragraphs 6 and 8 of appendix A of Rule 
1.55(c) and otherwise complies with the pro-
visions of Rule 30.7, then it may include all 
funds maintained in the separate account or 
accounts in calculating its secured amount 
requirement. A Rule 30.10 firm must satisfy 
the same requirements, except that it may 
provide each foreign futures or foreign op-
tions customer with a comparable disclosure 
statement prescribed by is home regulator. 

7. IF an FCM or Rule 30.10 firm fails to re-
ceive the required acknowledgment from the 
initial depository or provide the above writ-
ten disclosure statement (and in certain cir-
cumstances, receive from customers and ac-
knowledgment of receipt), then it must set 
aside funds with an acceptable depository 
and receive from such depository the re-
quired acknowledgment. 

8. The Commission’s interpretation of the 
Rule 30.7 secured amount requirement will 
apply to all regulated activities with all new 
and existing foreign futures and foreign op-
tions customers as of October 11, 2000. The 
Commission’s interpretation does not alter 
any other requirement set forth in Rule 30.7 
or any other section of part 30. 

[65 FR 60558, Oct. 11, 2000] 

APPENDIX C TO PART 30—FOREIGN PETI-
TIONERS GRANTED RELIEF FROM THE 
APPLICATION OF CERTAIN OF THE 
PART 30 RULES PURSUANT TO 
§ 30.10 

Firms designated by the Sydney Futures Ex-
change Limited. 
FR date and citation: November 7, 1988, 53 

FR 44856. 
FR date and citation: April 13, 1993, 58 FR 

19210. 
FR date and citation: March 7, 1997, 62 FR 

10447. 
FR date and citation: 70 FR 40395, July 17, 

2006. 

Firms designated by the Singapore Deriva-
tives Trading Limited. 
FR date and citation: January 10, 1989, 54 

FR 809. 
FR date and citation: September 16, 1999, 64 

FR 50251. 
FR date and citation: September 4, 2007, 72 

FR 50645. 
Firms designated by the Montreal Exchange. 

FR date and citation: March 17, 1989, 54 FR 
11182. 

FR date and citation: February 27, 1997, 62 
FR 8877. 

Firms designated by the Toronto Futures 
Exchange. 
FR date and citation: March 22, 1990, 55 FR 

10614. 
Authorized Persons as designated in Annex E 

to the Mutual Recognition Memorandum 
of Understanding 
FR date and citation: June 13, 1990, 55 FR 

2390; December 23, 1991, 56 FR 66345. 
Firms designated by the Tokyo Grain Ex-

change. 
FR date and citation: February 23, 1993, 58 

FR 10957; May 2, 1994, 59 FR 22506. 
Firms designated by the MEFF Sociedad 

Rectora de Productos Financieros 
Derivados de Renta Fija (‘‘MEFF Renta 
Fija’’). 
FR date and citation: June 9, 1995, 60 FR 

30466. 
Firms designated by the New Zealand Fu-

tures and Options Exchange (‘‘NZFOE’’). 
FR date and citation: December 10, 1996, 61 

FR 64989. 
Firms designated by the MEFF Sociedad 

Rectora de Productos Financieros 
Derivados de Renta Variable (‘‘MEFF 
Rental Variable.’’) 
FR date and citation: April 8, 1997, 62 FR 

16690. 
Firms designated by the Financial Services 

Authority (‘‘FSA’’). 
FR date and citation: October 10, 2003, 68 

FR 58587. 
Firms designated by the Australian Stock 

Exchange Limited (‘‘ASXL’’). 
FR date and citation: 68 FR 39006, July 1, 

2003. 
FR date and citation: 70 FR 75937, Decem-

ber 22, 2005. 
Firms designated by the Taiwan Futures Ex-

change. 
FR date and citation: March 28, 2007, 72 FR 

14413. 
Firms designated by the Tokyo Commodity 

Exchange. 
FR date and citation: February 9, 2006, 71 

FR 6759. 
Firms designated by the Bolsa de 

Mercadorias & Futuros. 
FR date and citation: July 8, 2002, 67 FR 

45056. 
Firms designated by Eurex Deutschland. 
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FR date and citation: May 8, 2002, 67 FR 
30785. 

[54 FR 809, Jan. 10, 1989] 

EDITORIAL NOTE: For FEDERAL REGISTER ci-
tations affecting appendix C to part 30, see 
the List of CFR Sections Affected, which ap-
pears in the Finding Aids section of the 
printed volume and at www.fdsys.gov. 

APPENDIX D TO PART 30—COMMISSION 
CERTIFICATION WITH RESPECT TO 
FOREIGN FUTURES AND OPTIONS CON-
TRACTS ON A NON-NARROW-BASED 
SECURITY INDEX 

In its analysis of a request for certification 
by a foreign board of trade relating to a se-
curity index futures contract traded on that 
foreign board of trade pursuant to § 30.13, the 
Commission will evaluate the contract to en-
sure that it complies with the three criteria 
of section 2(a)(1)(C)(ii) of the Act. 

(1) Because security index futures con-
tracts are cash settled, the Commission also 
evaluates the contract terms and conditions 
relating to cash settlement. In that regard, 
the Commission examines, among other 
things, whether the cash price series is reli-
able, acceptable, publicly available and time-
ly; that the cash settlement price is reflec-
tive of the underlying cash market; and that 
the cash settlement price is not readily sus-
ceptible to manipulation. In making its de-
termination, the Commission considers the 
design and maintenance of the index, the 
method of index calculation, the nature of 
the component security prices used to cal-
culate the index, the breadth and frequency 
of index dissemination, and any other rel-
evant factors. 

(2) In considering the susceptibility of an 
index to manipulation, the Commission ex-
amines several factors, including the struc-
ture of the primary and secondary markets 
for the component equities, the liquidity of 
the component stocks, the method of index 
calculation, the total capitalization of 
stocks underlying the index, the number, 
weighting and capitalization of individual 
stocks in the index, and the existence of sur-
veillance sharing agreements between the 
board of trade and the securities exchange(s) 
on which the underlying securities are trad-
ed. 

(3) To verify that the index is not narrow- 
based, the Commission considers the number 
and weighting of the component securities 
and the aggregate value of average daily 
trading volume of the lowest weighted quar-
tile of securities. Under the Act, a security 
index is narrow-based if it meets any one of 
the following criteria: 

(i) The index is composed of fewer than 10 
securities; 

(ii) Any single security comprises more 
than 30% of the total index weight; 

(iii) The five largest securities comprise 
more than 60% of the total index weight; or 

(iv) The lowest-weighted securities that to-
gether account for 25% of the total weight of 
the index have an aggregate dollar value of 
average daily trading volume of less than 
US$30 million (or US$50 million if the index 
includes fewer than 15 securities). 

[76 FR 59245, Sept. 26, 2011] 

APPENDIX E TO PART 30—ACKNOWLEDG-
MENT LETTER FOR CFTC REGULA-
TION 30.7 CUSTOMER SECURED AC-
COUNT 

[Date] 

[Name and Address of Depository] 

We refer to the Secured Amount Ac-
count(s) which [Name of Futures Commis-
sion Merchant] (‘‘we’’ or ‘‘our’’) have opened 
or will open with [Name of Depository] 
(‘‘you’’ or ‘‘your’’) entitled: 

[Name of Futures Commission Merchant] 
[if applicable, add ‘‘FCM Customer Omnibus 
Account’’] CFTC Regulation 30.7 Customer 
Secured Account under Section 4(b) of the 
Commodity Exchange Act [and, if applicable, 
‘‘, Abbreviated as [short title reflected in the 
depository’s electronic system]’’] 

Account Number(s): [ ] (collectively, 
the ‘‘Account(s)’’). 

You acknowledge that we have opened or 
will open the above-referenced Account(s) for 
the purpose of depositing, as applicable, 
money, securities and other property (collec-
tively ‘‘Funds’’) of customers who trade for-
eign futures and/or foreign options (as such 
terms are defined in U.S. Commodity Fu-
tures Trading Commission (‘‘CFTC’’) Regula-
tion 30.1, as amended); that the Funds held 
by you, hereafter deposited in the Account(s) 
or accruing to the credit of the Account(s), 
will be kept separate and apart and sepa-
rately accounted for on your books from our 
own funds and from any other funds or ac-
counts held by us, in accordance with the 
provisions of the Commodity Exchange Act, 
as amended (the ‘‘Act’’), and part 30 of the 
CFTC’s regulations, as amended; that the 
Funds may not be commingled with our own 
funds in any proprietary account we main-
tain with you; and that the Funds must oth-
erwise be treated in accordance with the pro-
visions of Section 4(b) of the Act and CFTC 
Regulation 30.7. 

Furthermore, you acknowledge and agree 
that such Funds may not be used by you or 
by us to secure or guarantee any obligations 
that we might owe to you, and they may not 
be used by us to secure or obtain credit from 
you. You further acknowledge and agree that 
the Funds in the Account(s) shall not be sub-
ject to any right of offset or lien for or on ac-
count of any indebtedness, obligations or li-
abilities we may now or in the future have 
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owing to you. This prohibition does not af-
fect your right to recover funds advanced in 
the form of cash transfers, lines of credit, re-
purchase agreements or other similar liquid-
ity arrangements you make in lieu of liqui-
dating non-cash assets held in the Account(s) 
or in lieu of converting cash held in the Ac-
count(s) to cash in a different currency. 

In addition, you agree that the Account(s) 
may be examined at any reasonable time by 
the director of the Division of Swap Dealer 
and Intermediary Oversight of the CFTC or 
the director of the Division of Clearing and 
Risk of the CFTC, or any successor divisions, 
or such directors’ designees, or an appro-
priate officer, agent or employee of our des-
ignated self-regulatory organization 
(‘‘DSRO’’), [Name of DSRO], and this letter 
constitutes the authorization and direction 
of the undersigned on our behalf to permit 
any such examination to take place without 
further notice or consent from us. 

You agree to reply promptly and directly 
to any request for confirmation of account 
balances or provision of any other informa-
tion regarding or related to the Account(s) 
from the director of the Division of Swap 
Dealer and Intermediary Oversight of the 
CFTC or the director of the Division of 
Clearing and Risk of the CFTC, or any suc-
cessor divisions, or such directors’ designees, 
or an appropriate officer, agent, or employee 
of [Name of DSRO], acting in its capacity as 
our DSRO, and this letter constitutes the au-
thorization and direction of the undersigned 
on our behalf to release the requested infor-
mation without further notice to or consent 
from us. 

You further acknowledge and agree that, 
pursuant to authorization granted by us to 
you previously or herein, you have provided, 
or will promptly provide following the open-
ing of the Account(s), the director of the Di-
vision of Swap Dealer and Intermediary 
Oversight of the CFTC, or any successor divi-
sion, or such director’s designees, with tech-
nological connectivity, which may include 
provision of hardware, software, and related 
technology and protocol support, to facili-
tate direct, read-only electronic access to 
transaction and account balance information 
for the Account(s). This letter constitutes 
the authorization and direction of the under-
signed on our behalf for you to establish this 
connectivity and access if not previously es-
tablished, without further notice to or con-
sent from us. 

The parties agree that all actions on your 
part to respond to the above information and 
access requests will be made in accordance 
with, and subject to, such usual and cus-
tomary authorization verification and au-
thentication policies and procedures as may 
be employed by you to verify the authority 
of, and authenticate the identity of, the indi-
vidual making any such information or ac-
cess request, in order to provide for the se-

cure transmission and delivery of the re-
quested information or access to the appro-
priate recipient(s). 

We will not hold you responsible for acting 
pursuant to any information or access re-
quest from the director of the Division of 
Swap Dealer and Intermediary Oversight of 
the CFTC or the director of the Division of 
Clearing and Risk of the CFTC, or any suc-
cessor divisions, or such directors’ designees, 
or an appropriate officer, agent, or employee 
of [Name of DSRO], acting in its capacity as 
our DSRO, upon which you have relied after 
having taken measures in accordance with 
your applicable policies and procedures to 
assure that such request was provided to you 
by an individual authorized to make such a 
request. 

In the event we become subject to either a 
voluntary or involuntary petition for relief 
under the U.S. Bankruptcy Code, we ac-
knowledge that you will have no obligation 
to release the Funds held in the Account(s), 
except upon instruction of the Trustee in 
Bankruptcy or pursuant to the Order of the 
respective U.S. Bankruptcy Court. 

Notwithstanding anything in the foregoing 
to the contrary, nothing contained herein 
shall be construed as limiting your right to 
assert any right of offset or lien on assets 
that are not 30.7 customer funds maintained 
in the Account(s), or to impose such charges 
against us or any proprietary account main-
tained by us with you. Further, it is under-
stood that amounts represented by checks, 
drafts or other items shall not be considered 
to be part of the Account(s) until finally col-
lected. Accordingly, checks, drafts and other 
items credited to the Account(s) and subse-
quently dishonored or otherwise returned to 
you or reversed, for any reason, and any 
claims relating thereto, including but not 
limited to claims of alteration or forgery, 
may be charged back to the Account(s), and 
we shall be responsible to you as a general 
endorser of all such items whether or not ac-
tually so endorsed. 

You may conclusively presume that any 
withdrawal from the Account(s) and the bal-
ances maintained therein are in conformity 
with the Act and CFTC regulations without 
any further inquiry, provided that, in the or-
dinary course of your business as a deposi-
tory, you have no notice of or actual knowl-
edge of a potential violation by us of any 
provision of the Act or part 30 of the CFTC 
regulations that relates to the holding of 
customer funds; and you shall not in any 
manner not expressly agreed to herein be re-
sponsible to us for ensuring compliance by us 
with such provisions of the Act and CFTC 
regulations; however, the aforementioned 
presumption does not affect any obligation 
you may otherwise have under the Act or 
CFTC regulations. 

You may, and are hereby authorized to, 
obey the order, judgment, decree or levy of 
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any court of competent jurisdiction or any 
governmental agency with jurisdiction, 
which order, judgment, decree or levy relates 
in whole or in part to the Account(s). In any 
event, you shall not be liable by reason of 
any action or omission to act pursuant to 
any such order, judgment, decree or levy, to 
us or to any other person, firm, association 
or corporation even if thereafter any such 
order, decree, judgment or levy shall be re-
versed, modified, set aside or vacated. 

The terms of this letter agreement shall 
remain binding upon the parties, their suc-
cessors and assigns and, for the avoidance of 
doubt, regardless of a change in the name of 
either party. This letter agreement super-
sedes and replaces any prior agreement be-
tween the parties in connection with the Ac-
count(s), including but not limited to any 
prior acknowledgment letter agreement, to 
the extent that such prior agreement is in-
consistent with the terms hereof. In the 
event of any conflict between this letter 
agreement and any other agreement between 
the parties in connection with the Ac-
count(s), this letter agreement shall govern 
with respect to matters specific to Section 
4(b) of the Act and the CFTC’s regulations 
thereunder, as amended. 

This letter agreement shall be governed by 
and construed in accordance with the laws of 
[Insert governing law] without regard to the 
principles of choice of law. 

Please acknowledge that you agree to 
abide by the requirements and conditions set 
forth above by signing and returning to us 
the enclosed copy of this letter agreement, 
and that you further agree to provide a copy 
of this fully executed letter agreement di-
rectly to the CFTC (via electronic means in 
a format and manner determined by the 
CFTC) and to [Name of DSRO], acting in its 
capacity as our DSRO. We hereby authorize 
and direct you to provide such copies with-
out further notice to or consent from us, no 
later than three business days after opening 
the Account(s) or revising this letter agree-
ment, as applicable. 

[Name of Futures Commission Merchant] 

By: 

Print Name: 

Title: 

ACKNOWLEDGED AND AGREED: 

[Name of Depository] 

By: 

Print Name: 

Title: 

Contact Information: [Insert phone number 
and email address] 

DATE: 

[79 FR 14174, Mar. 13, 2014] 

APPENDIX F TO PART 30—ACKNOWLEDG-
MENT LETTER FOR CFTC REGULA-
TION 30.7 CUSTOMER SECURED MONEY 
MARKET MUTUAL FUND ACCOUNT 

[Date] 
[Name and Address of Money Market Mutual 

Fund] 
We propose to invest funds held by [Name 

of Futures Commission Merchant] (‘‘we’’ or 
‘‘our’’) on behalf of our customers in shares 
of [Name of Money Market Mutual Fund] 
(‘‘you’’ or ‘‘your’’) under account(s) entitled 
(or shares issued to): 
[Name of Futures Commission Merchant] [if 

applicable, add ‘‘FCM Customer Omnibus 
Account’’] CFTC Regulation 30.7 Customer 
Secured Money Market Mutual Fund Ac-
count under Section 4(b) of the Commodity 
Exchange Act [and, if applicable, ‘‘, Abbre-
viated as [short title reflected in the 
depository’s electronic system]’’] 

Account Number(s): [ ] 
(collectively, the ‘‘Account(s)’’). 

You acknowledge that we are holding these 
funds, including any shares issued and 
amounts accruing in connection therewith 
(collectively, the ‘‘Shares’’), for the benefit 
of customers who trade foreign futures and/ 
or foreign options (as such terms are defined 
in U.S. Commodity Futures Trading Com-
mission (‘‘CFTC’’) Regulation 30.1, as amend-
ed); that the Shares held by you, hereafter 
deposited in the Account(s) or accruing to 
the credit of the Account(s), will be kept sep-
arate and apart and separately accounted for 
on your books from our own funds and from 
any other funds or accounts held by us in ac-
cordance with the provisions of the Com-
modity Exchange Act, as amended (the 
‘‘Act’’), and part 30 of the CFTC’s regula-
tions, as amended; and that the Shares must 
otherwise be treated in accordance with the 
provisions of Section 4(b) of the Act and 
CFTC Regulations 1.25 and 30.7. 

Furthermore, you acknowledge and agree 
that such Shares may not be used by you or 
by us to secure or guarantee any obligations 
that we might owe to you, and they may not 
be used by us to secure or obtain credit from 
you. You further acknowledge and agree that 
the Shares in the Account(s) shall not be 
subject to any right of offset or lien for or on 
account of any indebtedness, obligations or 
liabilities we may now or in the future have 
owing to you. 

In addition, you agree that the Account(s) 
may be examined at any reasonable time by 
the director of the Division of Swap Dealer 
and Intermediary Oversight of the CFTC or 
the director of the Division of Clearing and 
Risk of the CFTC, or any successor divisions, 
or such directors’ designees, or an appro-
priate officer, agent or employee of our des-
ignated self-regulatory organization 
(‘‘DSRO’’), [Name of DSRO], and this letter 
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constitutes the authorization and direction 
of the undersigned on our behalf to permit 
any such examination to take place without 
further notice to or consent from us. 

You agree to reply promptly and directly 
to any request for confirmation of account 
balances or provision of any other informa-
tion regarding or related to the Account(s) 
from the director of the Division of Swap 
Dealer and Intermediary Oversight of the 
CFTC or the director of the Division of 
Clearing and Risk of the CFTC, or any suc-
cessor divisions, or such directors’ designees, 
or an appropriate officer, agent, or employee 
of [Name of DSRO], acting in its capacity as 
our DSRO, and this letter constitutes the au-
thorization and direction of the undersigned 
on our behalf to release the requested infor-
mation, without further notice to or consent 
from us. 

You further acknowledge and agree that, 
pursuant to authorization granted by us to 
you previously or herein, you have provided, 
or will promptly provide following the open-
ing of the Account(s), the director of the Di-
vision of Swap Dealer and Intermediary 
Oversight of the CFTC, or any successor divi-
sion, or such director’s designees, with tech-
nological connectivity, which may include 
provision of hardware, software, and related 
technology and protocol support, to facili-
tate direct, read-only electronic access to 
transaction and account balance information 
for the Account(s). This letter constitutes 
the authorization and direction of the under-
signed on our behalf for you to establish this 
connectivity and access if not previously es-
tablished, without further notice to or con-
sent from us. 

The parties agree that all actions on your 
part to respond to the above information and 
access requests will be made in accordance 
with, and subject to, such reasonable and 
customary authorization verification and au-
thentication policies and procedures as may 
be employed by you to verify the authority 
of, and authenticate the identity of, the indi-
vidual making any such information or ac-
cess request, in order to provide for the se-
cure transmission and delivery of the re-
quested information or access to the appro-
priate recipient(s). 

We will not hold you responsible for acting 
pursuant to any information or access re-
quest from the director of the Division of 
Swap Dealer and Intermediary Oversight of 
the CFTC or the director of the Division of 
Clearing and Risk of the CFTC, or any suc-
cessor divisions, or such directors’ designees, 
or an appropriate officer, agent, or employee 
of [Name of DSRO], acting in its capacity as 
our DSRO, upon which you have relied after 
having taken measures in accordance with 
your applicable policies and procedures to 
assure that such request was provided to you 
by an individual authorized to make such a 
request. 

In the event we become subject to either a 
voluntary or involuntary petition for relief 
under the U.S. Bankruptcy Code, we ac-
knowledge that you will have no obligation 
to release the Shares held in the Account(s), 
except upon instruction of the Trustee in 
Bankruptcy or pursuant to the Order of the 
respective U.S. Bankruptcy Court. 

Notwithstanding anything in the foregoing 
to the contrary, nothing contained herein 
shall be construed as limiting your right to 
assert any right of offset or lien on assets 
that are not Shares maintained in the Ac-
count(s), or to impose such charges against 
us or any proprietary account maintained by 
us with you. Further, it is understood that 
amounts represented by checks, drafts or 
other items shall not be considered to be 
part of the Account(s) until finally collected. 
Accordingly, checks, drafts and other items 
credited to the Account(s) and subsequently 
dishonored or otherwise returned to you or 
reversed, for any reason and any claims re-
lating thereto, including but not limited to 
claims of alteration or forgery, may be 
charged back to the Account(s), and we shall 
be responsible to you as a general endorser of 
all such items whether or not actually so en-
dorsed. 

You may conclusively presume that any 
withdrawal from the Account(s) and the bal-
ances maintained therein are in conformity 
with the Act and CFTC regulations without 
any further inquiry, provided that, in the or-
dinary course of your business as a deposi-
tory, you have no notice of or actual knowl-
edge of a potential violation by us of any 
provision of the Act or part 30 of the CFTC 
regulations that relates to the holding of 
customer funds; and you shall not in any 
manner not expressly agreed to herein be re-
sponsible to us for ensuring compliance by us 
with such provisions of the Act and CFTC 
regulations; however, the aforementioned 
presumption does not affect any obligation 
you may otherwise have under the Act or 
CFTC regulations. 

You may, and are hereby authorized to, 
obey the order, judgment, decree or levy of 
any court of competent jurisdiction or any 
governmental agency with jurisdiction, 
which order, judgment, decree or levy relates 
in whole or in part to the Account(s). In any 
event, you shall not be liable by reason of 
any action or omission to act pursuant to 
any such order, judgment, decree or levy, to 
us or to any other person, firm, association 
or corporation even if thereafter any such 
order, decree, judgment or levy shall be re-
versed, modified, set aside or vacated. 

We are permitted to invest customers’ 
funds in money market mutual funds pursu-
ant to CFTC Regulation 1.25. That rule sets 
forth the following conditions, among oth-
ers, with respect to any investment in a 
money market mutual fund: 
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(1) The net asset value of the fund must be 
computed by 9:00 a.m. of the business day 
following each business day and be made 
available to us by that time; 

(2) The fund must be legally obligated to 
redeem an interest in the fund and make 
payment in satisfaction thereof by the close 
of the business day following the day on 
which we make a redemption request except 
as otherwise specified in CFTC Regulation 
1.25(c)(5)(ii); and, 

(3) The agreement under which we invest 
customers’ funds must not contain any pro-
vision that would prevent us from pledging 
or transferring fund shares. 

The terms of this letter agreement shall 
remain binding upon the parties, their suc-
cessors and assigns and, for the avoidance of 
doubt, regardless of a change in the name of 
either party. This letter agreement super-
sedes and replaces any prior agreement be-
tween the parties in connection with the Ac-
count(s), including but not limited to any 
prior acknowledgment letter agreement, to 
the extent that such prior agreement is in-
consistent with the terms hereof. In the 
event of any conflict between this letter 
agreement and any other agreement between 
the parties in connection with the Ac-
count(s), this letter agreement shall govern 
with respect to matters specific to Section 
4(b) of the Act and the CFTC’s regulations 
thereunder, as amended. 

This letter agreement shall be governed by 
and construed in accordance with the laws of 
[Insert governing law] without regard to the 
principles of choice of law. 

Please acknowledge that you agree to 
abide by the requirements and conditions set 
forth above by signing and returning to us 
the enclosed copy of this letter agreement, 
and that you further agree to provide a copy 
of this fully executed letter agreement di-
rectly to the CFTC (via electronic means in 
a format and manner determined by the 
CFTC) and to [Name of DSRO], acting in its 
capacity as our DSRO. We hereby authorize 
and direct you to provide such copies with-
out further notice to or consent from us, no 
later than three business days after opening 
the Account(s) or revising this letter agree-
ment, as applicable. 
[Name of Futures Commission Merchant] 
By: 
Print Name: 
Title: 
ACKNOWLEDGED AND AGREED: 
[Name of Money Market Mutual Fund] 
By: 
Print Name: 
Title: 
Contact Information: [Insert phone number 

and email address] 
DATE: 

[78 FR 68654, Nov. 14, 2013] 

PART 31—LEVERAGE 
TRANSACTIONS 

Sec. 
31.1–31.2 [Reserved] 
31.3 Fraud in connection with certain trans-

actions in silver or gold bullion or bulk 
coins, or other commodities. 

31.4 Definitions. 
31.5 Unlawful conduct. 
31.6 Registration of leverage commodities. 
31.7 Maintenance of minimum financial, 

cover and segregation requirements by 
leverage transaction merchants. 

31.8 Cover of leverage contracts. 
31.9 Minimum financial requirements. 
31.10 Repurchase and resale of leverage con-

tracts by leverage transaction mer-
chants. 

31.11 Disclosure. 
31.12 Segregation. 
31.13 Financial reports of leverage trans-

action merchants. 
31.14 Recordkeeping. 
31.15 Reporting to leverage customers. 
31.16 Monthly reporting requirements. 
31.17 Records of leverage transactions. 
31.18 Margin calls. 
31.19 Unlawful representations. 
31.20 Prohibition of guarantees against loss. 
31.21 Leverage contracts entered into prior 

to April 13, 1984; subsequent transactions. 
31.22 Prohibited trading in leverage con-

tracts. 
31.23 Limited right to rescind first leverage 

contract. 
31.24 [Reserved] 
31.25 Bid and ask prices; carrying charges. 
31.26 Quarterly reporting requirement. 
31.27 Registered futures association mem-

bership. 
31.28 Self-regulatory organization adoption 

and surveillance of minimum financial, 
cover, segregation and sales practice re-
quirements. 

31.29 Arbitration or other dispute settle-
ment procedures. 

APPENDIX A TO PART 31—SCHEDULE OF FEES 
FOR REGISTRATION OF LEVERAGE COMMOD-
ITIES 

AUTHORITY: 7 U.S.C. 12a and 23, unless oth-
erwise noted. 

§§ 31.1–31.2 [Reserved] 

§ 31.3 Fraud in connection with cer-
tain transactions in silver or gold 
bullion or bulk coins, or other com-
modities. 

It shall be unlawful for any person, 
by use of the mails or any means or in-
strumentality of interstate commerce, 
directly or indirectly: 
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(a) To employ any device, scheme, or 
artifice to defraud, 

(b) To make any untrue statement of 
a material fact or to omit to state a 
material fact necessary in order to 
make the statements made in the light 
of the circumstances under which they 
were made, not misleading, or 

(c) To engage in any act, practice, or 
course of business which operates or 
would operate as a fraud or deceit upon 
any person, in, or in connection with 
(1) an offer to make or the making of, 
any transaction for the purchase, sale 
or delivery of silver bullion, gold bul-
lion, bulk silver coins, bulk gold coins, 
or any other commodity pursuant to a 
standardized contract commonly 
known to the trade as a margin ac-
count, margin contract, leverage ac-
count, or leverage contract, or pursu-
ant to any contract, account, arrange-
ment, scheme, or device that serves the 
same function or functions as such a 
standardized contract, or is marketed 
or managed in substantially the same 
manner as such a standardized con-
tract, or (2) the maintenance or car-
rying of any such contract. 
The provisions of this section shall not 
apply to any transaction expressly pro-
hibited by section 19(a) of the Act. 

(Secs. 2(a), 8a, and 19 of the Commodity Ex-
change Act and secs. 2 and 23 of Pub. L. 95– 
405 (92 Stat. 865, 870–871); 7 U.S.C. 2 and 12a) 

[43 FR 58554, Dec. 15, 1978. Redesignated at 49 
FR 5526, Feb. 13, 1984] 

§ 31.4 Definitions. 
For the purposes of this part: 
(a)–(b) [Reserved] 
(c) Promotional material includes: 
(1) Any text of a standard oral pres-

entation, or any communication for 
publication in any newspaper, maga-
zine or similar medium or for broad-
cast over television, radio, or other 
electronic medium which is dissemi-
nated or directed to a leverage cus-
tomer or prospective leverage cus-
tomer; 

(2) Any standardized form of report, 
letter, circular, memorandum, or pub-
lication which is disseminated or di-
rected to a leverage customer or pro-
spective leverage customer; or 

(3) Any other written literature or 
advice disseminated or directed to a le-
verage customer or prospective lever-

age customer for the purpose of solic-
iting the entry into a leverage con-
tract; 

(d) Leverage customer means any per-
son who, directly or indirectly, enters 
into, purchases, sells, or otherwise ac-
quires for value any interest in a lever-
age contract with, from or to a lever-
age transaction merchant: Provided, 
however, That an owner or holder of a 
proprietary leverage account as defined 
in paragraph (e) of this section shall 
not be deemed to be a customer within 
the meaning of §§ 31.11(a)–(j) and (l), 
31.12 and 31.26, and such an owner or 
holder of such a proprietary leverage 
account shall otherwise be deemed to 
be a leverage customer within the 
meaning of all other sections of these 
rules. 

(e) Proprietary leverage account means 
a leverage account carried on the 
books and records of an individual, a 
partnership, corporation or other type 
association (1) for one of the following 
persons, or (2) of which ten percent or 
more is owned by one of the following 
persons, or an aggregate of ten percent 
or more of which is owned by more 
than one of the following persons: 

(i) Such individual himself, or such 
partnership, corporation or association 
itself; 

(ii) In the case of a partnership, a 
general partner in such partnership; 

(iii) In the case of a limited partner-
ship, a limited or special partner in 
such partnership whose duties include: 

(A) The management of the partner-
ship business or any part thereof, 

(B) The handling of the trades of le-
verage customers or of the leverage 
customer funds of such partnership, 

(C) The keeping of records pertaining 
to the trades of leverage customers or 
to the leverage customer funds of such 
partnership, or 

(D) The signing or co-signing of 
checks or drafts on behalf of such part-
nership; 

(iv) In the case of a corporation or as-
sociation, an officer, director or owner 
of ten percent or more of the capital 
stock, of such organization; 

(v) An employee of such individual, 
partnership, corporation or association 
whose duties include: 
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(A) The management of the business 
of such individual, partnership, cor-
poration or association or any part 
thereof, 

(B) The handling of the trades of le-
verage customers or of the leverage 
customer funds of such individual, 
partnership, corporation or associa-
tion, 

(C) The keeping of records pertaining 
to the trades of leverage customers or 
to the leverage customer funds of such 
individual, partnership, corporation or 
association, or 

(D) The signing or co-signing of 
checks or drafts on behalf of such indi-
vidual, partnership, corporation or as-
sociation; 

(vi) A spouse or minor dependent liv-
ing in the same household of any of the 
foregoing persons; 

(vii) A business affiliate that, di-
rectly or indirectly, controls such indi-
vidual, partnership, corporation or as-
sociation; 

(viii) A business affiliate that, di-
rectly or indirectly, is controlled by or 
is under common control with, such in-
dividual, partnership, corporation or 
association. 

(f) Commercial leverage account means 
an account of a commercial enterprise, 
such as a producer, processor, dealer or 
end user of a leverage commodity 
which is the subject of a leverage con-
tract, or the products or by-products 
thereof; 

(g) Leverage commodity means a com-
modity (gold bullion, silver bullion, 
bulk gold coins, bulk silver coins, or 
platinum) which is the subject of a le-
verage contract offered for purchase or 
sale, or purchased or sold, by a par-
ticular leverage transaction merchant, 
the value of which is reflected in a 
widely accepted and broadly dissemi-
nated commercial or retail cash price 
series for cash market transactions, 
which price series reasonably reflects 
the price for the leverage commodity 
which the customer can expect to pay 
or receive in normal commercial or re-
tail market channels, including, if ap-
plicable, specified premiums or dis-
counts; each leverage commodity is de-
fined by reference to the following dis-
tinguishing characteristics: 

(1) The nominal size, composition and 
tolerable ranges of the delivery pack or 

the actual size, composition and toler-
able range of the component of the de-
livery pack; 

(2) Minimum guaranteed quality, de-
liverable countries of origin, deliver-
able markings or imprints, and deliver-
able refiners or mints; 

(3) The method of pricing; and 
(4) The delivery specifications or al-

ternatives including type and location 
of delivery facilities, packaging, trans-
portation, registration and associated 
costs. 

(h) Ask price of a leverage contract 
means the price at which a leverage 
transaction merchant sells or is willing 
to sell a long leverage contract to a le-
verage customer or the price at which 
a leverage transaction merchant re-
sells or is willing to resell a short le-
verage contract to a leverage cus-
tomer; 

(i) Bid price of a leverage contract 
means the price at which a leverage 
transaction merchant purchases or is 
willing to purchase a short leverage 
contract from a leverage customer, or 
the price at which a leverage trans-
action merchant repurchases or is will-
ing to repurchase a long leverage con-
tract from a leverage customer; 

(j) Bid-ask spread of a leverage contract 
means the difference between a lever-
age transaction merchant’s ask price 
and bid price; 

(k) Initial charges for a leverage con-
tract includes all fees and commissions 
payable to a leverage transaction mer-
chant which are incurred when a lever-
age contract is initially entered into 
by a leverage customer; 

(l) Carrying charges for a leverage con-
tract includes all service and interest 
changes paid periodically by a leverage 
customer to a leverage transaction 
merchant, or accrued by a leverage 
transaction merchant, while a long le-
verage contract remains open, or all 
service and interest charges paid peri-
odically by a leverage transaction mer-
chant to a leverage customer, or ac-
crued by a leverage customer, while a 
short leverage contract remains open; 

(m) Termination charges for a leverage 
contract includes all fees and commis-
sion payable to a leverage transaction 
merchant which are associated with 
the liquidation, repurchase, resale or 
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settlement by delivery on a leverage 
contract; 

(n) Liquidation of a leverage contract 
means the unilateral termination of a 
leverage contract by a leverage trans-
action merchant due to a leverage cus-
tomer’s failure to meet one or more 
margin calls or to make other required 
deposits on a timely basis or as other-
wise permitted under § 31.18; 

(o) Repurchase or resale of a leverage 
contract means the voluntary termi-
nation of a leverage contract by mu-
tual agreement between the leverage 
customer and the leverage transaction 
merchant, which agreement is effected 
by entering into a transaction which is 
the opposite of the initial transaction. 
A repurchase by a leverage transaction 
merchant takes place if the initial 
transaction by the leverage customer 
was a purchase of a long leverage con-
tract from the leverage transaction 
merchant, and a resale by a leverage 
transaction merchant takes place if 
the initial transaction by the leverage 
customer was a sale of a short leverage 
contract to the leverage transaction 
merchant; 

(p) Delivery on a leverage contract 
means the making (in the case of an 
initial sale by a leverage customer) or 
taking (in the case of an initial pur-
chase by a leverage customer) of deliv-
ery by a leverage customer of the com-
modity subject to a leverage contract; 

(q) Initial leverage margin means the 
amount of funds, excluding initial 
charges, which a leverage customer is 
required to deposit with a leverage 
transaction merchant when entering 
into a leverage contract; 

(r) Minimum leverage margin means 
the amount of funds which a leverage 
transaction merchant requires a lever-
age customer to maintain on deposit 
for each open leverage contract in the 
leverage customer’s account. 

(s) Maintenance leverage margin means 
the level to which the funds in a lever-
age customer’s account must be re-
stored after a margin call to the lever-
age customer has been effected by the 
leverage transaction merchant. 

(t) Leverage account equity means: 
(1) For all long leverage contracts in 

a leverage customer’s account, the 
amount equal to the aggregate value of 
such leverage contracts in the leverage 

customer’s account, based on the lever-
age transaction merchant’s current bid 
prices for such contracts, less the 
amount owed to the leverage trans-
action merchant by the leverage cus-
tomer pursuant to such contracts; and 

(2) For all short leverage contracts in 
a leverage customer’s account, the ag-
gregate amount owed to the leverage 
customer by the leverage transaction 
merchant pursuant to all such con-
tracts less the amount equal to the 
value of all such leverage contracts in 
the leverage customer’s account, based 
on the leverage transaction merchant’s 
current ask prices for such contracts; 

(u)–(v) [Reserved] 
(w) Leverage contract means a con-

tract, standardized as to terms and 
conditions, for the long-term (ten years 
or longer) purchase (‘‘long leverage 
contract’’) or sale (‘‘short leverage con-
tract’’) by a leverage customer of a le-
verage commodity which provides for: 

(1) Participation by the leverage 
transaction merchant as a principal in 
each leverage transaction; 

(2) Initial and maintenance margin 
payments by the leverage customer; 

(3) Periodic payment by the leverage 
customer or accrual by the leverage 
transaction merchant of a variable car-
rying charge or fee on the unpaid bal-
ance of a long leverage contract, and 
periodic payment or crediting by the 
leverage transaction merchant to the 
leverage customer of a variable car-
rying charge or fee on the initial value 
of the contract plus any margin depos-
its made by the leverage customer in 
connection with a short leverage con-
tract; 

(4) Delivery of a commodity in an 
amount and form which can be readily 
purchased and sold in normal commer-
cial or retail channels; 

(5) Delivery of the leverage com-
modity after satisfaction of the bal-
ance due on the contract; and 

(6) Determination of the contract 
purchase and repurchase, or sale and 
resale prices by the leverage trans-
action merchant; and 

(x) Leverage transaction means the 
purchase or sale of any leverage con-
tract, the repurchase or resale of any 
leverage contract, the delivery of the 
leverage commodity, or the liquidation 
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or rescission of any such leverage con-
tract by or to the leverage transaction 
merchant. 

(Secs. 8a(5) and 19 of the Commodity Ex-
change Act, as amended, 7 U.S.C. 12a(5) and 
23 (1982)) 

[49 FR 5527, Feb. 13, 1984, as amended at 49 
FR 25428, June 21, 1984; 50 FR 26, Jan. 2, 1985; 
50 FR 36414, Sept. 6, 1985; 54 FR 41078, Oct. 5, 
1989] 

§ 31.5 Unlawful conduct. 

(a) On and after April 13, 1984, it shall 
be unlawful for any person: 

(1) To offer to enter into, enter into 
or confirm the execution of a leverage 
contract to or with a leverage cus-
tomer, or to solicit or accept a lever-
age customer’s order for a leverage 
contract, or to accept any leverage cus-
tomer funds from a leverage customer 
to enter into or maintain a leverage 
contract, unless the leverage com-
modity which is the subject of the le-
verage contract has been registered 
with the Commission in accordance 
with § 31.6; 

(2) Except as provided in paragraph 
(a)(3) of this section, to offer to enter 
into, enter into or confirm the execu-
tion of a leverage contract to or with a 
leverage customer, or to solicit or ac-
cept a leverage customer’s order for a 
leverage contract, or to accept any le-
verage customer funds from a leverage 
customer to enter into or maintain a 
leverage contract, unless that person is 
registered with the Commission in ac-
cordance with § 3.17 of this chapter and 
that registration has not expired, been 
suspended (and the period of suspension 
has not expired) or been revoked; or 

(3) Except as provided in paragraph 
(a)(2) of this section, if such person is a 
natural person, to offer to enter into, 
enter into or confirm the execution of 
a leverage contract to or with a lever-
age customer, or to solicit or accept a 
leverage customer’s order (other than 
in a clerical capacity) for a leverage 
contract, or to supervise any person or 
persons so engaged, unless that person 
is registered with the Commission in 
accordance with § 3.18 of this chapter 
and that registration has not expired, 
been suspended (and the period of sus-
pension has not expired) or been re-
voked. 

(b) On and after April 13, 1984, it shall 
be unlawful for any leverage trans-
action merchant to permit any natural 
person to become or remain associated 
with it as a partner, officer or em-
ployee (or in any similar status or posi-
tion involving similar functions) in any 
capacity which involves the offering to 
enter into, the entry into, or the con-
firmation of the execution of a lever-
age contract with a leverage customer, 
or the solicitation or acceptance of a 
leverage customer’s order (other than 
in a clerical capacity) for a leverage 
contract, or the supervision of any per-
son or persons so engaged, if the lever-
age transaction merchant knew or 
should have known that the person was 
not registered with the Commission in 
accordance with § 3.18 of this chapter or 
that the person’s registration had ex-
pired, been suspended (and the period 
of suspension had not expired) or been 
revoked. 

(c) On and after November 10, 1986, it 
shall be unlawful for any person to 
offer to enter into, enter into or con-
firm the execution of a leverage con-
tract to or with a leverage customer, 
or to solicit or accept a leverage cus-
tomer’s order for a leverage contract, 
or to accept any leverage customer 
funds from a leverage customer to 
enter into or maintain a leverage con-
tract, unless the leverage commodity 
which is the subject of the leverage 
contract has been registered with the 
Commission in accordance with § 31.6 of 
this part and involves silver bullion, 
gold bullion, bulk silver coins, bulk 
gold coins, or platinum. This paragraph 
shall not affect any rights or obliga-
tions arising out of any leverage con-
tract involving any other leverage 
commodity that was entered into, or 
the execution of which was confirmed, 
before November 10, 1986. 

(d) Denial, suspension, or revocation of 
registration of a leverage commodity. The 
failure or refusal of any leverage trans-
action merchant to comply with any of 
the provisions of the Act or any of the 
Commission’s rules, regulations, or or-
ders thereunder shall be cause for re-
fusing to register a leverage com-
modity, for suspending registration of 
a leverage commodity for a period not 
to exceed six months, and for revoking 
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registration of such leverage com-
modity with respect to that leverage 
transaction merchant. Any such de-
nial, suspension, or revocation pro-
ceedings shall be conducted in accord-
ance with the procedures set forth in 
sections 6 and 6(b) of the Act. 

[49 FR 5528, Feb. 13, 1984, as amended at 54 
FR 41078, Oct. 5, 1989; 59 FR 5703, Feb. 8, 1994] 

§ 31.6 Registration of leverage com-
modities. 

(a) Registration of leverage commodities. 
Each leverage commodity upon which a 
leverage contract is offered for sale or 
purchase or is sold or purchased by a 
particular leverage transaction mer-
chant must be separately registered 
with the Commission. Registration will 
be granted only when the following 
conditions are, and continue to be, 
met: 

(1) The person requesting registra-
tion of a leverage commodity is a reg-
istered leverage transaction merchant; 

(2) The commodity to be registered is 
a leverage commodity as defined in 
§ 31.4(g); 

(3) There exists a widely accepted and 
broadly disseminated commercial or 
retail cash price series for the com-
modity; 

(4) The commodity can be readily 
purchased or sold in normal commer-
cial or retail channels by leverage cus-
tomers making or taking delivery on a 
leverage contract; 

(5) The terms and conditions of the 
leverage contracts based on the lever-
age commodity are consistent with the 
Act and the regulations thereunder, 
and are not contrary to the public in-
terest; and 

(6) The terms and conditions of the 
leverage contracts based on the lever-
age commodity do not include substan-
tial characteristics of other interests, 
such as options, certificates of deposit, 
or other regulated instruments. 

(b) Application for registration. Appli-
cations to register leverage commod-
ities should be filed with the Commis-
sion at its Washington, DC head-
quarters. Attn: Secretariat. Three cop-
ies of each such submission should be 
filed. The Commission may return any 
application which does not comply 
with the form and content require-

ments of this section. Each applicant 
must: 

(1) Provide evidence that the person 
applying for registration of the lever-
age commodity is registered or has ap-
plied to the National Futures Associa-
tion for registration as a leverage 
transaction merchant; 

(2) Provide an explanation of the dis-
tinguishing characteristics of the le-
verage commodity for which registra-
tion is sought, including a complete de-
scription of the cash market for the le-
verage commodity, and for the spot, 
forward, and futures markets for the 
generic commodity; 

(3) Specify a commercial or retail 
cash price series including prevailing 
premiums or discounts governing cash 
market transactions in the quantities 
specified by the leverage contract and 
justify the use of such price series with 
respect to the particular leverage com-
modity for which registration is 
sought; 

(4) Provide evidence and a complete 
evaluation of how the distinguishing 
characteristics of the leverage com-
modity would be expected to affect the 
ability of leverage customers electing 
to make or take delivery of the com-
modity at an economic price in normal 
cash market channels; 

(5) Include a description of the com-
modity inspection and/or certification 
procedures typically required for com-
mercial or retail sales of the specified 
commodity. Such description must be 
accompanied by information regarding 
the availability of any normally re-
quired certification or inspection serv-
ice at the delivery points including 
those of the leverage transaction mer-
chant; and 

(6) Include copies of all leverage con-
tracts which are to be offered by the le-
verage transaction merchant on the le-
verage commodity. 

(c) Continuing registration of leverage 
commodities. A registered leverage 
transaction merchant must submit to 
the Commission for its review, at least 
forty-five (45) days before their effec-
tive date, any proposed changes in the 
specifications of the leverage com-
modity and the terms and conditions of 
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the leverage contract from those sub-
mitted as part of the registration ap-
plication unless such contract specifi-
cally provides that such terms and con-
ditions are subject to change. Three 
copies of each such submission must be 
furnished to the Commission at its 
Washington, DC headquarters. Attn: 
Secretariat. The Commission may re-
turn any submission which does not 
comply with the form and content re-
quirements of this section. Each such 
submission must, in the following 
order: 

(1) Explain how any such changes 
might affect the ability of leverage 
customers to realize the leverage com-
modity’s economic value and how such 
amendments might affect the ability of 
leverage customers making or taking 
delivery to buy or sell the leverage 
commodity; 

(2) Explain the effect of such changes 
upon the continued appropriateness of 
the commercial or retail cash price se-
ries submitted pursuant to paragraph 
(b)(3) of this section, or, as an alter-
native, submit a new price series and a 
justification of its use; and 

(3) Indicate whether, if such changes 
are applied to existing leverage com-
modities, there will be a change in the 
economic value of such commodities 
and, if so, quantify the extent of such 
changes. 

(d) Authority to disapprove amend-
ments. The Commission may dis-
approve, alter, or amend changes to the 
distinguishing characteristics of the 
registered leverage commodity, or to 
the terms and conditions of the lever-
age contracts offered thereon, after ap-
propriate notice and opportunity for 
hearing, when the Commission deter-
mines that such a change is in viola-
tion of any of the provisions of the Act 
or any of the regulations thereunder, 
or that it is necessary or appropriate 
to ensure the financial solvency of le-
verage transactions or prevent manipu-
lation or fraud. Upon notification by 
the Commission of its determination to 
disapprove, alter or amend such 
changes, the proposed changes will not 
become effective pending a final deter-
mination by the Commission to dis-
approve, alter, or amend such changes. 

(e) Authority to alter or amend speci-
fications of the registered leverage com-

modity or the terms and conditions of le-
verage contract. The Commission may 
alter or amend specific distinguishing 
characteristics of the registered lever-
age commodity or the terms and condi-
tions of leverage contracts after appro-
priate notice and opportunity for hear-
ing when the Commission determines 
that, in light of intervening events, 
such alterations or amendments would 
be necessary or appropriate to ensure 
the financial solvency of leverage 
transactions or prevent manipulation 
or fraud. 

(f)(1) The Commission hereby dele-
gates to the Director of the Division of 
Market Oversight until such time as 
the Commission orders otherwise, all 
functions reserved to the Commission 
in paragraphs (b) and (c) of this sec-
tion. 

(2) The Director of the Division of 
Market Oversight may submit any 
matter which has been delegated to the 
Director under paragraph (f)(1) of this 
section to the Commission for its con-
sideration. 

(Secs. 8a(5) and 19 of the Commodity Ex-
change Act, as amended 7 U.S.C. 12a(5) and 23 
(1982)) 

[49 FR 5529, Feb. 13, 1984, as amended at 50 
FR 27, Jan. 2, 1985; 50 FR 2283, Jan. 16, 1985; 
54 FR 41079, Oct. 5, 1989; 67 FR 62352, Oct. 7, 
2002] 

§ 31.7 Maintenance of minimum finan-
cial, cover and segregation require-
ments by leverage transaction mer-
chants. 

(a) Each person registered as a lever-
age transaction merchant or who files 
an application for registration as a le-
verage transaction merchant, who 
knows or should have known that its 
adjusted net capital at any time is less 
than the minimum required by § 31.9, or 
that its cover at any time is less than 
the minimum required by § 31.8, or that 
the amount of leverage customer funds 
in segregation is less than is required 
by § 31.12 or by the capital, cover or 
segregation rules of any designated 
self-regulatory organization to which 
such person is subject, if any, must: 

(1) Give telegraphic notice as set 
forth in § 1.12(g) of this chapter that 
such applicant’s or registrant’s ad-
justed net capital is less than is re-
quired by § 31.9, or its cover is less than 
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is required by § 31.8, or the amount of 
leverage customer funds in segregation 
is less than is required by § 31.12 or by 
such other capital, cover or segrega-
tion rule, identifying the applicable 
capital, cover or segregation rule. This 
notice must be given within 24 hours 
after such applicant or registrant 
knows or should have known that its 
adjusted net capital or its cover or the 
amount of leverage customer funds in 
segregation is less than is required by 
any of the aforesaid rules to which 
such applicant or registrant is subject; 
and 

(2) Within 24 hours after giving such 
notice file a statement of financial 
condition, a statement of the computa-
tion of the minimum capital require-
ments pursuant to § 31.9 (computed in 
accordance with the applicable capital 
rule), a schedule of coverage require-
ments and coverage provided, and a 
schedule of segregation requirements 
and funds on deposit in segregation, all 
as of the date such applicant’s or reg-
istrant’s adjusted net capital or its 
cover or the amount of leverage cus-
tomer funds in segregation became less 
than the minimum required. 

(b) Each person registered as a lever-
age transaction merchant, or who files 
an application for registration as a le-
verage transaction merchant, who 
knows or should have known that its 
adjusted net capital at any time is less 
than 120 percent of the amount re-
quired by § 31.9 must file written notice 
to that effect as set forth in § 1.12(g) of 
this chapter within five business days 
of such event. Such applicant or reg-
istrant must also file a Form 2–FR or 
such other financial statement des-
ignated by the Commission and/or the 
designated self-regulatory organiza-
tion, if any, as of the close of business 
for the month during which such event 
takes place and as of the close of busi-
ness for each month thereafter until 
three successive months have elapsed 
during which the applicant’s or reg-
istrant’s adjusted net capital is at all 
times equal to or in excess of the mini-
mums set forth in this paragraph (b). 
Each financial report required by this 
paragraph (b) must be filed within 30 
calendar days after the end of the 
month for which such report is being 
made. 

(c) The requirements of §§ 1.12(c), 
1.12(d), 1.12(e) and 1.12(g) of this chapter 
shall apply to registered leverage 
transaction merchants and to persons 
who have applied for registration as le-
verage transaction merchants, as if in 
those paragraphs the term ‘‘leverage 
transaction merchant or applicant 
therefor’’ were substituted for the 
phrase ‘‘applicant or registrant.’’ 

(Secs. 8a(5) and 19 of the Commodity Ex-
change Act, as amended, 7 U.S.C. 12a(5) and 
23 (1982)) 

[49 FR 5530, Feb. 13, 1984, as amended at 50 
FR 28, Jan. 2, 1985; 54 FR 41079, Oct. 5, 1989] 

§ 31.8 Cover of leverage contracts. 

(a)(1) Each leverage transaction mer-
chant must at all times maintain cover 
of at least 90 percent of the amount of 
physical commodities subject to open 
long leverage contracts entered into 
with leverage customers, and must at 
all times also maintain cover of at 
least 90 percent of the amount of phys-
ical commodities subject to open short 
leverage contracts entered into with le-
verage customers. At least 25 percent 
of the amount of physical commodities 
subject to open long leverage contracts 
must be covered by the types of per-
missible cover set forth in paragraphs 
(a)(2) (i) and (ii) of this section. 

(2) Permissible cover for a long lever-
age contract is limited to: 

(i) Warehouse receipts for the lever-
age commodity subject to the leverage 
contract held in commercial banks lo-
cated in the United States or in ap-
proved contract market depositories: 
Provided, That the balance of the prin-
cipal and accrued interest on any loan 
against such warehouse receipts does 
not exceed 70 percent of the current 
market value of the commodity rep-
resented by each receipt. 

(ii) Warehouse receipts for gold bul-
lion in the case of leverage contracts 
on bulk gold coins, bulk gold coins in 
the case of leverage contracts on gold 
bullion, silver bullion in the case of le-
verage contracts on bulk silver coins, 
bulk silver coins in the case of leverage 
contracts on silver bullion, one type of 
bulk gold coins for leverage contracts 
involving another type of bulk gold 
coins on an ounce-for-ounce basis if 
each type of bulk gold coins used as 
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cover is the subject of a leverage con-
tract offered by the leverage trans-
action merchant pursuant to registra-
tion under § 31.6 of this part, and one 
type of bulk silver coins for leverage 
contracts involving another type of 
bulk silver coins on an ounce-for-ounce 
basis if each type of bulk silver coins 
used as cover is the subject of a lever-
age contract offered by the leverage 
transaction merchant pursuant to reg-
istration under § 31.6 of this part, which 
are held in commercial banks located 
in the United States or in approved 
contract market depositories: Provided, 
That the balance of the principal and 
accrued interest on any loans against 
such warehouse receipts does not ex-
ceed 70 percent of the current market 
value of the commodity for which it 
represents cover. 

(iii) Purchase, in physical form, of 
the leverage commodity subject to the 
leverage contract, or of the same alter-
native commodities provided for in 
paragraph (a)(2)(ii) of this section, with 
settlement within two business days 
shall be considered permissible cover 
from the time the purchase order is 
confirmed, even though the leverage 
transaction merchant does not have 
possession or control of a warehouse 
receipt until settlement: Provided, how-
ever, That such purchases are not made 
from an affiliated firm, and such pur-
chases at no time constitute more than 
10 percent of the amount of physical 
commodities subject to open long le-
verage contracts entered into with le-
verage customers: And, provided fur-
ther, That the leverage transaction 
merchant maintains, in accordance 
with § 31.14 of this part, detailed 
records of these transactions which 
will be subject to inspection, copying 
and audit by the Commission and a 
designated self-regulatory organiza-
tion. 

(iv) A long spot futures contract on 
the leverage commodity subject to the 
leverage contract, or of the same alter-
native commodities provided for in 
paragraph (a)(2)(ii) of this section, if 
the leverage transaction merchant has 
stopped a delivery notice which is non- 
transferable with respect to that fu-
tures contract and has otherwise com-
plied with any procedures, including 
payment, necessary for taking deliv-

ery, even though the leverage trans-
action merchant does not have posses-
sion or control of a warehouse receipt 
for two business days: Provided, how-
ever, That the amount of physical com-
modities subject to such long spot fu-
tures contracts at no time constitutes 
more than 10 percent of the amount of 
physical commodities subject to open 
long leverage contracts entered into 
with leverage customers: And, provided 
further, That the leverage transaction 
merchant maintains, in accordance 
with § 31.14 of this part, detailed 
records of its deliveries on futures con-
tracts, which will be subject to inspec-
tion, copying and audit by the Commis-
sion and a designated self-regulatory 
organization. 

(v)(A) Purchases for future delivery 
on or subject to the rules of the con-
tract market of the same generic com-
modity subject to the leverage con-
tract, or of the same alternative com-
modities provided for in paragraph 
(a)(2)(ii) of this section; or 

(B) Purchases of call commodity op-
tions for the same generic commodity 
subject to the leverage contract, or of 
the same alternative commodities pro-
vided for in paragraph (a)(2)(ii) of this 
section, on or subject to the rules of a 
contract market in accordance with 
the provisions of part 33 of this chap-
ter: Provided, That the market value of 
the actual commodity or futures con-
tract which is the subject of such op-
tion is more than the value of the un-
derlying commodity based on the 
strike price of the option. 

(3) Permissible cover for a short le-
verage contract is limited to: 

(i) Sales for future delivery on or sub-
ject to the rules of a contract market 
of the same generic commodity subject 
to the leverage contract, or of the same 
alternative commodities provided for 
in paragraph (a)(2)(ii) of this section; 
or 

(ii) Purchases of put commodity op-
tions for the same generic commodity 
subject to the leverage contract, or of 
the same alternative commodities pro-
vided for in paragraph (a)(2)(ii) of this 
section, on or subject to the rules of a 
contract market in accordance with 
the provisions of part 33 of this chap-
ter: Provided, That the market value of 

VerDate Sep<11>2014 19:00 May 10, 2017 Jkt 241057 PO 00000 Frm 00676 Fmt 8010 Sfmt 8010 Q:\17\17V1.TXT 31lp
ow

el
l o

n 
D

S
K

54
D

X
V

N
1O

F
R

 w
ith

 $
$_

JO
B



667 

Commodity Futures Trading Commission § 31.9 

the actual commodity or futures con-
tract which is the subject of such op-
tion is less than the value of the under-
lying commodity based on the strike 
price of the option. 

(b) Such leverage transaction mer-
chant must be in compliance with 
paragraph (a) of this section at all 
times and must be able to demonstrate 
such compliance to the satisfaction of 
the Commission and/or the designated 
self-regulatory organization. A lever-
age transaction merchant who is not in 
compliance with paragraph (a) of this 
section or in unable to demonstrate 
such compliance must immediately 
cease engaging in the business of offer-
ing to enter into, entering into, or con-
firming the execution of, any leverage 
contract until such time as the lever-
age transaction merchant is able to 
demonstrate such compliance. Nothing 
in this paragraph (b) shall be construed 
as preventing the Commission or the 
designated self-regulatory organization 
from taking action against a leverage 
transaction merchant for non-compli-
ance with any of the provisions of this 
section. 

(c) The amount of cover which is ac-
tually maintained by a leverage trans-
action merchant, and the amount of 
cover which must be maintained by a 
leverage transaction merchant in order 
to comply with the requirements of 
this section, shall be computed as of 
the close of each business day by the 
leverage transaction merchant. A writ-
ten record of this computation shall be 
made and kept, together with all sup-
porting data, in accordance with the 
provisions of § 1.31 of this chapter. This 
daily computation shall be made by 
noon on the next business day and shall 
be computed in a format identical to 
the Schedule of Coverage Require-
ments and Coverage Provided con-
tained in Form 2–FR. In computing the 
amount of cover actually maintained, 
the leverage transaction merchant 
shall include only those warehouse re-
ceipts which are unencumbered or 
against which the balance of the prin-
cipal and accrued interest on cash 
loans for which such receipts serve as 
collateral does not exceed 70 percent of 
the current market value of the com-
modities underlying such receipts. 

(d) A leverage transaction merchant 
who uses as collateral for cash loans 
warehouse receipts held as cover for le-
verage contracts shall maintain a sepa-
rate record for such loans which con-
tains the following information: 

(1) The date on which the loan was 
made; 

(2) The name of the commercial bank 
or futures commission merchant mak-
ing such loan; 

(3) The purpose for which the loan 
was made; 

(4) The amount of the loan; 
(5) The interest rate on the loan; 
(6) The loan’s maturity date; 
(7) The date of any partial or com-

plete liquidation of the loan; and 
(8) A description of the warehouse re-

ceipt collateralizing such loan includ-
ing the receipt number, the issuer’s 
name, and the total quantity of the 
commodity covered by the warehouse 
receipt. Such loans shall be evidenced 
in a written agreement executed by the 
leverage transaction merchant and the 
lender. The leverage transaction mer-
chant shall retain such agreement and 
any related notes in accordance with 
the requirements of § 31.14 of this part. 

(e) The requirements of paragraphs 
(a) through (d) of this section shall not 
be applicable if the leverage trans-
action merchant is a member of a des-
ignated self-regulatory organization 
and conforms to minimum cover stand-
ards and related reporting require-
ments set by such designated self-regu-
latory organization in its bylaws, 
rules, regulations or resolutions ap-
proved by the Commission pursuant to 
section 19 of the Act and § 31.28 of this 
part. 

(Secs. 8a(5) and 19 of the Commodity Ex-
change Act, as amended, 7 U.S.C. 12a(5) and 
23 (1982)) 

[49 FR 5531, Feb. 13, 1984, as amended at 50 
FR 28, Jan. 2, 1985; 54 FR 41079, Oct. 5, 1989] 

§ 31.9 Minimum financial require-
ments. 

(a) Each leverage transaction mer-
chant must at all times maintain ad-
justed net capital equal to or in excess 
of $2,500,000, plus 20 percent of the mar-
ket value of the amount of physical 
commodities subject to leverage con-
tracts entered into by the leverage 
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transaction merchant which are uncov-
ered, plus 21⁄2 percent of the market 
value of the amount of physical com-
modities subject to short leverage con-
tracts entered into by the leverage 
transaction merchant which are cov-
ered. 

(1) For purposes of determining com-
pliance with the provisions of para-
graph (a) of this section, each leverage 
transaction merchant must compute 
the market value of the physical com-
modities subject to leverage contracts 
which it has entered into by using the 
widely accepted and broadly dissemi-
nated commercial or retail cash price 
series submitted with the leverage 
transaction merchant’s application for 
registration of the leverage commodity 
in accordance with § 31.6, and cannot 
include any mark-ups or discounts of 
the leverage transaction merchant. 

(2) The requirements of paragraph (a) 
of this section shall not be applicable if 
the applicant or registrant is a member 
of a designated self-regulatory organi-
zation and conforms to minimum fi-
nancial standards and related reporting 
requirements set by such designated 
self-regulatory organization in its by-
laws, rules, regulations or resolutions 
approved by the Commission pursuant 
to section 19 of the Act and § 31.28 of 
this part. 

(3) No person applying for registra-
tion as a leverage transaction mer-
chant shall be so registered unless such 
person affirmatively demonstrates to 
the satisfaction of the Commission 
that it complies with the financial re-
quirements of this section. Each lever-
age transaction merchant must be in 
compliance with this section at all 
times and must be able to demonstrate 
such compliance to the satisfaction of 
the Commission and/or the designated 
self-regulatory organization. 

(4) A leverage transaction merchant 
who is not in compliance with this sec-
tion, or is unable to demonstrate such 
compliance as required by paragraph 
(a)(3) of this section, must immediately 
cease engaging in the business of offer-
ing to enter into, entering into, or con-
firming the execution of, any leverage 
contract until such time as the lever-
age transaction merchant is able to 
demonstrate such compliance. Nothing 
in this paragraph shall be construed as 

preventing the Commission or the des-
ignated self-regulatory organization 
from taking action against a leverage 
transaction merchant for non-compli-
ance with any of the provisions of this 
section. Any leverage transaction mer-
chant required immediately to cease 
doing business under this paragraph 
shall remain liable on all leverage con-
tracts previously entered into until all 
rights of and obligations owing to the 
customers thereunder have been ful-
filled. 

(b) For the purposes of this section: 
(1) Where the applicant or registrant 

has an asset or liability which is de-
fined in Securities Exchange Act rule 
15c3–1 (§ 240.15c3–1 of this title), the in-
clusion or exclusion of all or part of 
such asset or liability for the computa-
tion of adjusted net capital shall be in 
accordance with § 240.15c3–1 of this 
title, unless specifically stated other-
wise in this section; 

(2)(i) The term ‘‘customer’’ means 
customer as defined in § 31.4(d); 

(ii) The term ‘‘proprietary account’’ 
means a commodity futures, option or 
leverage account carried on the books 
of the applicant or registrant itself, or 
for general partners of the applicant or 
registrant; and 

(iii) The term ‘‘noncustomer ac-
count’’ means a leverage account car-
ried on the books of the applicant or 
registrant for a person which is not in-
cluded in the definition of customer (as 
defined in paragraph (b)(2)(i) of this 
section) or proprietary account (as de-
fined in paragraph (b)(2)(ii) of this sec-
tion); 

(3) The term ‘‘Business day’’ means 
any day other than a Saturday, Sunday 
or legal holiday; 

(4) The term ‘‘net capital’’ has the 
same meaning as in § 1.17 of this chap-
ter: Provided, however, That the term 
‘‘leverage transaction merchant’’ shall 
be substituted for the term ‘‘futures 
commission merchant’’ in § 1.17 of this 
chapter. In determining net capital, 
the provisions set forth in § 1.17(c)(1) of 
this chapter shall apply; 

(5) The term ‘‘current assets’’ has the 
same meaning as in § 1.17(c)(2) of this 
chapter: Provided, That the provisions 
of § 1.17(c)(2)(i) of this chapter shall 
apply to leverage contract accounts as 
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well as commodity futures and option 
accounts; 

(6) The provisions set forth in 
§ 1.17(c)(3) of this chapter shall apply; 

(7) The term ‘‘liabilities’’ has the 
same meaning as in § 1.17(c)(4) of this 
chapter; 

(8) In computing adjusted net capital, 
the safety factors set forth in 
§ 1.17(c)(5) of this chapter shall apply: 
Provided, however, That the safety fac-
tors set forth in § 1.17(c)(5)(ii) (B) and 
(C) of this chapter shall not apply to 
inventory, to the extent such inven-
tory represents cover for leverage con-
tracts entered into by a leverage trans-
action merchant; And, provided further, 
That the safety factors set forth in 
§ 1.17(c)(5) (x) and (xii) of this chapter 
shall not apply to any futures con-
tracts or commodity options traded on 
contract markets held in proprietary 
accounts which represent cover for le-
verage contracts entered into by a le-
verage transaction merchant; 

(9) The safety factors set forth in 
§ 1.17(c)(5) (viii) and (ix) of this chapter 
for undermargined commodity futures 
and commodity option customer and 
noncustomer accounts shall apply in a 
like manner to undermargined leverage 
customer and noncustomer accounts, 
respectively, and the term ‘‘leverage 
transaction merchant’’ shall be sub-
stituted for the terms ‘‘applicable 
boards of trade’’ or ‘‘clearing organiza-
tion’’; and 

(10) The provisions set forth in § 1.17 
(d), (e), (f), (h) and (j) of this chapter 
shall apply. 

(c) No person shall be registered as a 
leverage transaction merchant unless, 
commencing on the date the person ap-
plies for such registration, the person 
prepares, and keeps current, ledgers or 
other similar records which show or 
summarize, with appropriate ref-
erences to supporting documents, each 
transaction affecting his asset, liabil-
ity, income, expense and capital ac-
counts, and in which (except as other-
wise permitted in writing by the Com-
mission) all his asset, liability and cap-
ital accounts are classified into either 
the account classification subdivisions 
specified on Form 2–FR or categories 
that are in accord with generally ac-
cepted accounting principles. Each per-

son so registered shall prepare and 
keep current such records. 

(d) Each registered leverage trans-
action merchant, and each person who 
has applied for registration as a lever-
age transaction merchant, must make 
and keep as a record in accordance 
with § 31.14 of this part formal com-
putations of its adjusted net capital 
and of its minimum financial require-
ments pursuant to this section as of 
the close of business each month. Such 
computations must be completed and 
made available for inspection by any 
representative of the National Futures 
Association, in the case of an appli-
cant, or of the Commission, the des-
ignated self-regulatory organization, if 
any, or the United States Department 
of Justice in the case of a registrant, 
within 30 days after the date for which 
the computations are made, com-
mencing the first month-end after the 
date the application for registration is 
filed. 

[49 FR 5531, Feb. 13, 1984; 49 FR 25427, June 21, 
1984, as amended at 50 FR 36414, Sept. 6, 1985; 
54 FR 41079, Oct. 5, 1989] 

§ 31.10 Repurchase and resale of lever-
age contracts by leverage trans-
action merchants. 

(a) No leverage transaction merchant 
shall offer to sell or sell a long leverage 
contract involving a leverage com-
modity to any leverage customer at 
any time when such leverage trans-
action merchant is not offering to re-
purchase from any of its leverage cus-
tomers any long leverage contract, and 
is not offering to resell to any of its le-
verage customers any short leverage 
contract, involving the same leverage 
commodity previously sold or pur-
chased by the leverage transaction 
merchant to or from a leverage cus-
tomer. 

(b) No leverage transaction merchant 
shall offer to purchase or purchase a 
short leverage contract involving a le-
verage commodity from any leverage 
customer at any time when such lever-
age transaction merchant is not offer-
ing to resell to any of its leverage cus-
tomers any short leverage contract, 
and is not offering to repurchase from 
any of its leverage customers any long 
leverage contract, involving the same 
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leverage commodity previously pur-
chased or sold by the leverage trans-
action merchant from or to a leverage 
customer. 

[50 FR 36414, Sept. 6, 1985] 

§ 31.11 Disclosure. 
(a) Except as provided in paragraph 

(i) of this section, prior to the opening 
of a leverage customer account, a le-
verage transaction merchant soliciting 
an order for any leverage contract 
shall furnish to the prospective lever-
age customer a dated Disclosure Docu-
ment and receive from such prospec-
tive leverage customer a signed and 
dated copy of the risk disclosure state-
ment contained in such document 
which acknowledges that the customer 
received and understood the Disclosure 
Document. The Disclosure Document 
shall contain then current information 
with respect to the leverage contract 
being offered by the person soliciting 
the order therefor, and shall contain: 

(1) The following bold-faced risk dis-
closure statement in at least ten-point 
type on the first page of the Disclosure 
Document: 

BECAUSE OF THE UNPREDICTABLE NA-
TURE OF THE PRICES OF PRECIOUS AND 
OTHER METALS, LEVERAGE CONTRACTS 
INVOLVE A HIGH DEGREE OF RISK AND 
ARE NOT SUITABLE FOR MANY MEM-
BERS OF THE PUBLIC. THE LEVERAGE 
CUSTOMER SHOULD BE AWARE THAT 
THE VALUE OF A LEVERAGE CONTRACT 
ORIGINALLY PURCHASED BY A CUS-
TOMER (‘‘LONG LEVERAGE CONTRACT’’) 
MUST EXCEED THE BREAK-EVEN PRICE 
BEFORE IT IS POSSIBLE TO REALIZE A 
PROFIT ON THE CONTRACT. SIMILARLY, 
THE VALUE OF A LEVERAGE CONTRACT 
ORIGINALLY SOLD BY A LEVERAGE CUS-
TOMER (‘‘SHORT LEVERAGE CONTRACT’’) 
MUST BE LESS THAN THE BREAK-EVEN 
PRICE BEFORE IT IS POSSIBLE TO REAL-
IZE A PROFIT ON THE CONTRACT. A 
FILLED IN VERSION OF THE CUSTOMER 
CONFIRMATION STATEMENT REFLECT-
ING A SINGLE TRANSACTION IN A REP-
RESENTATIVE LEVERAGE COMMODITY 
FOR A LONG LEVERAGE TRANSACTION 
AND A SHORT LEVERAGE TRANSACTION 
WHICH INCLUDES A FORMULA FOR CAL-
CULATING AN ESTIMATE OF THE LEVER-
AGE CONTRACT’S BREAK-EVEN VALUE 
IS ATTACHED TO THIS DOCUMENT. THIS 
IS IN THE SAME FORMAT AS THE CON-
FIRMATION STATEMENT YOU WILL RE-
CEIVE TO CONFIRM YOUR ACTUAL 
TRANSACTION. BE CERTAIN THAT YOU 

UNDERSTAND THE INFORMATION PRO-
VIDED BY THIS STATEMENT BEFORE 
YOU ENTER INTO A LEVERAGE TRANS-
ACTION. 

YOU SHOULD ALSO UNDERSTAND 
THAT THE CHARGES FOR SIMILAR LE-
VERAGE CONTRACTS WHICH ARE RE-
FLECTED ON THE FILLED-IN CONFIRMA-
TION STATEMENT AS ESTIMATED MAY 
VARY AMONG LEVERAGE FIRMS, AND 
THAT SUCH FIRMS HAVE COMPLETE DIS-
CRETION IN SETTING THEIR CHARGES 
AND THE PRICE OF THE LEVERAGE CON-
TRACTS THEY OFFER. PRIOR TO ENTER-
ING INTO ANY LEVERAGE CONTRACT A 
PROSPECTIVE LEVERAGE CUSTOMER 
SHOULD COMPARE THE CHARGES AND 
PRICES OF SUCH FIRMS WITH EACH 
OTHER AND WITH THE COMMISSIONS 
FOR AND PRICES OF FUTURES CON-
TRACTS TRADED ON DESIGNATED EX-
CHANGES. 

YOU SHOULD ALSO BE AWARE THAT 
YOU ARE SUBJECT TO MARGIN CALLS. 
THE LEVERAGE FIRM RESERVES THE 
RIGHT TO LIQUIDATE YOUR POSITION IF 
YOU DO NOT RESPOND TO A MARGIN 
CALL WITHIN THE TIME SPECIFIED IN 
YOUR LEVERAGE AGREEMENT. IN ANY 
EVENT, IF THE EQUITY IN YOUR CON-
TRACT AT ANY TIME FALLS BELOW 50% 
OF THE MINIMUM MARGIN, YOUR CON-
TRACT MAY BE LIQUIDATED WITHOUT 
PRIOR NOTICE. YOU MUST, HOWEVER, BE 
NOTIFIED OF LIQUIDATION WITHIN NO 
MORE THAN 24 HOURS THEREAFTER AND 
PERMITTED TO REESTABLISH YOUR 
CONTRACT FOR A PERIOD OF 5 BUSINESS 
DAYS. LEVERAGE CONTRACTS PUR-
CHASED FROM A LEVERAGE TRANS-
ACTION MERCHANT ARE RE-ESTAB-
LISHED AT THE THEN PREVAILING BID 
PRICE AND LEVERAGE CONTRACTS SOLD 
TO A LEVERAGE TRANSACTION MER-
CHANT ARE RE-ESTABLISHED AT THE 
THEN PREVAILING ASK PRICE WITHOUT 
COMMISSIONS, FEES OR OTHER MARK- 
UPS OR CHARGES UNDER RULES SET BY 
THE COMMODITY FUTURES TRADING 
COMMISSION, AS MORE COMPLETELY 
DESCRIBED IN THIS DISCLOSURE DOCU-
MENT. IN CASE OF LIQUIDATION, ALL OF 
YOUR FUNDS MAY BE USED TO SETTLE 
THE DEFICIT IN THE ACCOUNT, AND YOU 
MAY BE LIABLE FOR ADDITIONAL 
FUNDS TO SETTLE IN FULL. 

IF YOU ARE A FIRST-TIME LEVERAGE 
CUSTOMER, YOU MAY RESCIND YOUR 
FIRST LEVERAGE TRANSACTION SUB-
JECT ONLY TO ACTUAL PRICE LOSSES 
BUT OTHERWISE WITHOUT PENALTY 
FOR THREE BUSINESS DAYS FOLLOWING 
AND INCLUDING THE DAY OF RECEIPT 
OF THE CONFIRMATION. 

YOU SHOULD BE AWARE THAT IN 
ORDER TO REALIZE ANY VALUE FROM A 
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LONG LEVERAGE CONTRACT, THE LE-
VERAGE TRANSACTION MERCHANT 
WHICH SOLD YOU THE LEVERAGE CON-
TRACT MUST REPURCHASE IT, OR YOU 
MUST PAY THE LEVERAGE TRANS-
ACTION MERCHANT THE FULL PUR-
CHASE PRICE FOR THE LEVERAGE CON-
TRACT, TAKE DELIVERY OF THE LEVER-
AGE COMMODITY, AND THEN SELL THE 
LEVERAGE COMMODITY, POSSIBLY AT A 
LOWER PRICE THAN THE PRICE PAID TO 
PURCHASE THE LEVERAGE COMMODITY 
FROM THE LEVERAGE TRANSACTION 
MERCHANT. YOU SHOULD ALSO BE 
AWARE THAT IN ORDER TO REALIZE 
ANY VALUE FROM A SHORT LEVERAGE 
CONTRACT, THE LEVERAGE TRANS-
ACTION MERCHANT TO WHICH YOU SOLD 
THE LEVERAGE CONTRACT MUST RE-
SELL IT TO YOU, OR YOU MUST ACQUIRE 
THE LEVERAGE COMMODITY IN ORDER 
TO MAKE DELIVERY TO THE LEVERAGE 
TRANSACTION MERCHANT, POSSIBLY AT 
A HIGHER PRICE THAN THE PRICE YOU 
WILL RECEIVE FROM THE LEVERAGE 
TRANSACTION MERCHANT. 

THERE IS NO MARKET FOR THE LE-
VERAGE CONTRACT ITSELF OTHER 
THAN TO HAVE IT REPURCHASED BY OR 
RESOLD TO THE LEVERAGE TRANS-
ACTION MERCHANT. A LEVERAGE 
TRANSACTION MERCHANT IS UNDER NO 
OBLIGATION TO OFFER TO REPURCHASE 
OR RESELL A LEVERAGE CONTRACT AT 
ALL TIMES, ALTHOUGH THE LEVERAGE 
TRANSACTION MERCHANT MUST OFFER 
TO REPURCHASE ANY LONG LEVERAGE 
CONTRACT PREVIOUSLY PURCHASED BY 
A LEVERAGE CUSTOMER AND MUST 
ALSO OFFER TO RESELL ANY SHORT LE-
VERAGE CONTRACT PREVIOUSLY SOLD 
BY A LEVERAGE CUSTOMER AT ANY 
TIME DURING WHICH THE LEVERAGE 
TRANSACTION MERCHANT IS OFFERING 
TO ENTER INTO NEW LONG OR SHORT 
LEVERAGE CONTRACTS WITH CUS-
TOMERS INVOLVING THE SAME LEVER-
AGE COMMODITY. AS NOTED ABOVE, 
HOWEVER, A LEVERAGE TRANSACTION 
MERCHANT HAS COMPLETE DISCRETION 
IN SETTING THE PRICE AND ANY 
CHARGES RELATED THERETO. 

THE COMMODITY FUTURES TRADING 
COMMISSION HAS NOT PASSED UPON 
THE MERITS OF THESE LEVERAGE CON-
TRACTS AS AN INVESTMENT VEHICLE 
NOR UPON THE ACCURACY OR ADE-
QUACY OF THIS DISCLOSURE DOCU-
MENT. ANY REPRESENTATION TO THE 
CONTRARY IS A VIOLATION OF THE COM-
MODITY EXCHANGE ACT AND THE REGU-
LATIONS THEREUNDER. 

(2) Immediately following the state-
ment required by paragraph (a)(1) of 
this section, a section, captioned 
‘‘Provisions of Leverage Contract’’ in 

at least ten point type, containing the 
terms and conditions of the leverage 
contract being offered. This informa-
tion must be provided in the order 
specified in paragraphs (a)(2) (i) 
through (xi) of this section, with a 
clear demarcation or separation be-
tween each item according to the para-
graph of the section to which it cor-
responds, and include: 

(i) The duration or expiration date of 
the leverage contract; 

(ii) The distinguishing characteris-
tics of the contract and of the leverage 
commodity, including, in particular, 
those characteristics of the leverage 
commodity enumerated in § 31.4(g)(1)– 
(4) of this part; 

(iii) A description of the following 
charges for each leverage contract: 

(A) Initial charges; 
(B) Carrying charges; 
(C) Termination charges; 
(iv) A description of the bid and ask 

prices of each leverage contract; 
(v) An explanation of the margins ap-

plicable to each leverage contract, in-
cluding, as required, initial margins, 
minimum margins and maintenance 
margins; 

(vi) A description of the leverage cus-
tomer’s responsibilities with respect to 
margin calls, including the timing of 
such calls and, if applicable, the cir-
cumstances under which, time after 
which, and the order in which the le-
verage transaction merchant may, con-
sistent with § 31.18 liquidate a cus-
tomer’s position in the leverage con-
tract; 

(vii) A description of the manner in 
which a leverage customer may seek to 
have a leverage contract repurchased 
or resold by the leverage transaction 
merchant, including an explanation of 
the procedure to be followed by the le-
verage transaction merchant to effect 
such repurchase or resale and the man-
ner in which the repurchase or resale 
price is determined; 

(viii) A statement to the effect that 
other persons may be unwilling to buy 
from the leverage customer the lever-
age commodity that is deliverable on 
the leverage contract without first re-
quiring an inspection or assay at the 
expense of the leverage customer; a 
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statement to the effect that the lever-
age transaction merchant may be un-
willing to accept delivery and pay for 
such leverage commodity without first 
requiring an inspection or assay at the 
expense of the leverage customer; and a 
description of any other requirements 
for the delivery of a leverage com-
modity by a leverage customer to a le-
verage transaction merchant in con-
nection with a short leverage contract; 

(ix) A clear explanation of any force 
majeure clauses pertaining to each le-
verage contract; 

(x) A description of any material 
risks not included in the statements 
required by paragraph (a)(1) of this sec-
tion; and 

(xi) An identification of the commer-
cial or retail cash price series filed in 
accordance with § 31.6, along with 
clearly specified premiums and dis-
counts, if applicable, which the lever-
age customer or prospective leverage 
customer can use to evaluate a lever-
age contract and a widely available 
source from which such price quotes 
may be obtained on a timely basis. 

(3) A filled-in version of the customer 
Confirmation Statement in the format 
specified by the Commission for a rep-
resentative single long leverage con-
tract and a representative single short 
leverage contract which includes a for-
mula which can be used to estimate the 
break-even price. 

(4)(i) The name, address of the main 
business office, main business tele-
phone number and form of organization 
of the leverage transaction merchant. 
If the address of the main business of-
fice is a post office box number, the le-
verage transaction merchant must 
state where its books and records will 
be kept; 

(ii) The name of each principal of the 
leverage transaction merchant; 

(iii) The business background, for the 
five years preceding the date of the 
statement, of: 

(A) The leverage transaction mer-
chant; and 

(B) Each principal of the leverage 
transaction merchant. 
The leverage transaction merchant 
must include in the description of the 
business background of each such per-
son the name and main business of that 
person’s employers, business associa-

tions or business ventures and the na-
ture of the person’s duties performed 
for the employers or in connection 
with the associations or ventures. 

(5)(i) A statement whether any prin-
cipal of the leverage transaction mer-
chant has entered into or intends to 
enter into long or short leverage con-
tracts for his own account and, if so, 
whether leverage customers will be 
permitted to inspect the records of 
that person’s trades; and 

(ii) If principals of the leverage 
transaction merchant will not enter 
into or do not intend to enter into long 
or short leverage contracts for their 
own account, the leverage transaction 
merchant must so state with respect to 
each principal. 

(6)(i) Any material administrative or 
civil action involving any activity or 
conduct, or related to any statute, set 
forth in sections 8a(2) or 8a(3) of the 
Act, or any material criminal action 
brought within the five years preceding 
the date of the document against the 
leverage transaction merchant or any 
principal of the leverage transaction 
merchant; and 

(ii) If there has been no such action 
against any of the foregoing persons, 
the leverage transaction merchant 
must make a statement to that effect 
with respect to each such person. 

(b)(1) If the leverage transaction mer-
chant knows or should know that the 
Disclosure Document is materially in-
accurate or incomplete in any respect, 
it must correct that defect and must 
distribute the correction to: 

(i) All existing leverage customers 
within 30 calendar days after the date 
upon which the leverage transaction 
merchant first knows or has reason to 
know of the defect; and 

(ii) Each prospective leverage cus-
tomer prior to opening an account for 
such person. 

The leverage transaction merchant 
may furnish the correction by means of 
an amended document, a sticker on the 
document, a notice in a monthly state-
ment or by other similar means. 

(2) The leverage transaction mer-
chant may not use the document until 
such correction is made. 

(c) The leverage transaction mer-
chant must date each document and 
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amendment thereto as of the date it is 
first used. 

(d) Subject to the provisions of para-
graph (b) of this section, all informa-
tion contained in the document must 
be current as of the date of the docu-
ment. 

(e)(1) The leverage transaction mer-
chant must file with the National Fu-
tures Association three copies and with 
the Commission at its Washington, DC 
headquarters, Attn: Secretariat, one 
copy of the document for each leverage 
contract that it offers or that it in-
tends to offer not less than 21 calendar 
days prior to the date the leverage 
transaction merchant first intends to 
furnish the document to a prospective 
leverage customer. The leverage trans-
action merchant must specify with the 
filing the date it first intends to de-
liver the document to a prospective le-
verage customer; 

(2) Subject to paragraphs (h) and (m) 
of this section, the leverage trans-
action merchant must file with the Na-
tional Futures Association three copies 
and with the Commission at its Wash-
ington, DC headquarters, Attn: Secre-
tariat, one copy of all subsequent 
amendments to the document for each 
leverage contract that it offers or that 
it intends to offer within 30 calendar 
days after the date upon which the le-
verage transaction merchant first 
knows or has reason to know of the de-
fect requiring the amendment. 

(f) This section does not relieve a le-
verage transaction merchant from any 
obligation under the Act or the regula-
tions thereunder, including the obliga-
tion to disclose all material informa-
tion to existing or prospective leverage 
customers even if the information is 
not specifically required by this sec-
tion. 

(g) If any contract term set forth in 
accordance with paragraph (a)(2) of 
this section provides that such term is 
subject to change, the leverage trans-
action merchant must ensure that this 
fact, the conditions under which the 
change may take place, and the fore-
seeable consequences of the change are 
clearly stated in the Disclosure Docu-
ment, in describing that contract term. 

(h) A leverage transaction merchant 
must transmit a notification to each 
leverage customer within 24 hours of 

making any change not otherwise per-
mitted under the contract terms set 
forth in accordance with paragraph 
(a)(2) of this section. A notification of 
any change in the interest rate charged 
by the leverage transaction merchant 
must also be transmitted to each lever-
age customer within twenty-four hours 
of each change: Provided, however, That 
no notification is required if the 
change in interest rate is one percent 
or less as compared to the rate charged 
at the prior month-end and the new in-
terest rate is made available to cus-
tomers by means of a toll-free tele-
phone call, and such availability is set 
forth in the Disclosure Document. The 
notification required by this paragraph 
must be transmitted by first class mail 
or other, at least equivalent, means of 
communication. 

(i) A person soliciting or accepting an 
order for a leverage contract is not re-
quired to deliver a Disclosure Docu-
ment leverage to a leverage customer, 
as required by paragraph (a) of this sec-
tion, if a disclosure document meeting 
all of the requirements of this section 
previously has been delivered by the 
person to the leverage customer: Pro-
vided, however, That such a Disclosure 
Document must be delivered: 

(1) Upon the request of a leverage 
customer, or 

(2) If the previously delivered Disclo-
sure Document has become outdated or 
has become inaccurate in any material 
respect. 

(j) Prior to the entry into a leverage 
contract, the person soliciting the 
order therefor shall inform the lever-
age customer or the prospective lever-
age customer, to the extent these 
amounts are known or can reasonably 
be approximated, of all charges for the 
initiation, carrying and termination of 
a leverage contract and the leverage 
transaction merchant’s bid-ask spread 
on the leverage contract as set forth in 
paragraph (a)(2)(iii) and (a)(2)(iv), re-
spectively, of this section and the mar-
gins applicable to such contracts as set 
forth in paragraph (a)(2)(v) and 
(a)(2)(vi) of this section. 

(k)(1) Not later than the next busi-
ness day after the entry into a long le-
verage contract with a customer, each 
leverage transaction merchant shall 
furnish to such customer, by first-class 
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mail or other, at least equivalent, 
means of communication, a written 
Confirmation Statement in a format 
specified by the Commission con-
taining: 

(i) For a leverage customer’s first le-
verage transaction, the following bold- 
faced statement in at least ten-point 
type: 

IF YOU ARE A FIRST-TIME LEVERAGE 
CUSTOMER, YOU MAY RESCIND YOUR 
FIRST LEVERAGE TRANSACTION SUB-
JECT ONLY TO ACTUAL PRICE LOSSES 
BUT OTHERWISE WITHOUT PENALTY 
FOR THREE BUSINESS DAYS FOLLOWING 
AND INCLUDING RECEIPT OF THIS CON-
FIRMATION. ACTUAL LOSSES ON A LE-
VERAGE CONTRACT PURCHASED FROM A 
LEVERAGE TRANSACTION MERCHANT 
ARE CALCULATED BY SUBTRACTING 
THE ASK PRICE OF THE LEVERAGE CON-
TRACT AT THE TIME OF THE CUS-
TOMER’S RESCISSION FROM THE ASK 
PRICE AT WHICH THE LEVERAGE CON-
TRACT WAS PURCHASED AND WHICH AP-
PEARS ON THIS CONFIRMATION. TO RE-
SCIND THIS CONTRACT SEND A TELE-
GRAM TO (name and address of LTM) OR 
YOU MAY TELEPHONE (name of LTM) AT 
(telephone number). IF YOU RESCIND BY 
TELEPHONE, YOU MUST ALSO SEND IM-
MEDIATE WRITTEN AFFIRMATION BY 
TELEGRAM, CERTIFIED LETTER OR BY 
AT LEAST EQUIVALENT MEANS TO THE 
ADDRESS PROVIDED ABOVE; and 

(ii) For every leverage transaction, 
the following information: 

(A) The date the leverage contract 
was entered into; 

(B) The transaction identification 
number; 

(C) The name of the leverage com-
modity; 

(D) The expiration date of the lever-
age contract; 

(E) The total cost of the leverage 
contracts covered in the Confirmation 
Statement, which equals the leverage 
transaction merchant’s ask price in 
dollars per unit multiplied by the num-
ber of units multiplied by the number 
of contracts; 

(F) The total unpaid balance for this 
transaction; 

(G) The total initial charges for the 
transaction; 

(H) The total initial margin for the 
transaction, in dollars and as a per-
centage of the contract price; 

(I) The total amount due (or paid) to 
initiate the transaction, which equals 

the total initial charges plus the total 
initial margin in dollars; 

(J) The current equity in the indi-
vidual customer’s account as of the 
date of this transaction, but excluding 
this transaction; 

(K) The total variable carrying 
charges to be billed each period, in dol-
lars and as an annual percentage rate, 
based on the carrying charge rate pre-
vailing at the time the contract is en-
tered into; 

(L) The total bid/ask spread, based on 
prices prevailing at the time the con-
tract is entered into; 

(M) The total termination charges in-
curred if the contract is repurchased, 
liquidated by the leverage transaction 
merchant or settled by delivery, based 
on charges prevailing at the time the 
contract is entered into; 

(N) Any other charges associated 
with terminating the transaction, 
based on charges prevailing at the time 
the contract is entered into; 

(O) Any special charges associated 
with liquidating the transaction, based 
on charges prevailing at the time the 
contract is entered into; 

(P) The total delivery charges in-
curred if the customer takes delivery 
on the contract, based on charges pre-
vailing at the time the contract is en-
tered into; 

(Q) The following formula enabling a 
customer to calculate the estimated 
total contract value to break-even: Ini-
tial contract value plus the bid-ask 
spread plus the intitial charges plus 
any other charges plus the termination 
charges plus the carrying charges for 
the period the contract is intended to 
be held open; 

(R) The total minimum margin, in 
dollars and as a percentage of contract 
price, based on the rate prevailing at 
the time the contract is entered into; 

(S) The total maintenance margin, in 
dollars and as a percentage of contract 
price, based on the rate prevailing at 
the time the contract is entered into; 

(T) The commercial or retail cash 
price series filed in accordance with 
§ 31.6 available to the leverage cus-
tomer to evaluate the leverage con-
tract (including any applicable pre-
miums or discounts), and where quotes 
of this series can be obtained on a 
timely basis; and 

VerDate Sep<11>2014 19:00 May 10, 2017 Jkt 241057 PO 00000 Frm 00684 Fmt 8010 Sfmt 8010 Q:\17\17V1.TXT 31lp
ow

el
l o

n 
D

S
K

54
D

X
V

N
1O

F
R

 w
ith

 $
$_

JO
B



675 

Commodity Futures Trading Commission § 31.11 

(2) Not later than the next business 
day after entry into a short leverage 
contract with a customer, each lever-
age transaction merchant shall furnish 
to such customer by first-class mail or 
other, at least equivalent, means of 
communication, a written Confirma-
tion Statement in a format specified by 
the Commission containing: 

(i) For a leverage customer’s first le-
verage transaction, the following bold- 
faced statement in at least ten-point 
type: 

IF YOU ARE A FIRST-TIME LEVERAGE 
CUSTOMER, YOU MAY RESCIND YOUR 
FIRST LEVERAGE TRANSACTION SUB-
JECT ONLY TO ACTUAL PRICE LOSSES 
BUT OTHERWISE WITHOUT PENALTY 
FOR THREE BUSINESS DAYS FOLLOWING 
AND INCLUDING RECEIPT OF THIS CON-
FIRMATION. ACTUAL LOSSES ON A LE-
VERAGE CONTRACT SOLD TO A LEVER-
AGE TRANSACTION MERCHANT ARE CAL-
CULATED BY SUBTRACTING THE BID 
PRICE AT WHICH THE CONTRACT WAS 
SOLD TO THE LEVERAGE TRANSACTION 
MERCHANT AND WHICH APPEARS ON 
THIS CONFIRMATION FROM THE BID 
PRICE OF THE LEVERAGE CONTRACT AT 
THE TIME OF THE CUSTOMER’S RESCIS-
SION. TO RESCIND THIS CONTRACT SEND 
A TELEGRAM TO (name and address of 
LTM) OR YOU MAY TELEPHONE (name of 
LTM) AT (telephone number). IF YOU RE-
SCIND BY TELEPHONE, YOU MUST ALSO 
SEND IMMEDIATE WRITTEN AFFIRMA-
TION BY TELEGRAM, CERTIFIED LETTER 
OR BY AT LEAST EQUIVALENT MEANS 
TO THE ADDRESS PROVIDED ABOVE: and 

(ii) For every leverage transaction, 
the following information: 

(A) The date the leverage contract 
was entered into; 

(B) The transaction identification 
number; 

(C) The name of the leverage com-
modity; 

(D) The expiration date of the lever-
age contract; 

(E) The total cost of the leverage 
contracts covered in the Confirmation 
Statement, which equals the leverage 
transaction merchant’s bid price in 
dollars per unit multiplied by the num-
ber of units multiplied by the number 
of contracts; 

(F) The total initial charges for the 
transaction; 

(G) The total initial margin for the 
transaction, in dollars and as a per-
centage of the contract price; 

(H) The total amount due (or paid) to 
initiate the transaction, which equals 
the total initial charges plus the total 
initial margin in dollars; 

(I) The current equity in the indi-
vidual customer’s account as of the 
date of this transaction, but excluding 
this transaction; 

(J) The total variable carrying 
charges to be credited each period, in 
dollars and as an annual percentage 
rate, based on the carrying charge rate 
prevailing at the time the contract is 
entered into; 

(K) The total bid/ask spread, based on 
prices prevailing at the time the con-
tract is entered into; 

(L) The total termination charges in-
curred if the contract is resold, liq-
uidated by the leverage transaction 
merchant or settled by delivery, based 
on charges prevailing at the time the 
contract is entered into; 

(M) Any other charges associated 
with terminating the transaction, 
based on charges prevailing at the time 
the contract is entered into; 

(N) Any special charges associated 
with liquidating the transaction, based 
on charges prevailing at the time the 
contract is entered into; 

(O) The total delivery (including 
assay) charges incurred if the customer 
makes delivery on the contract, based 
on charges prevailing at the time the 
contract is entered into; 

(P) The following formula enabling a 
customer to calculate the estimated 
total contract value to break-even: Ini-
tial contract value plus carrying 
charges for the period the contract is 
intended to be held open, minus the 
bid-ask spread, minus the initial 
charges, minus any other charges, 
minus the termination charges; 

(Q) The total minimum margin, in 
dollars and as a percentage of contract 
price, based on the rate prevailing at 
the time the contract is entered into; 

(R) The total maintenance margin, in 
dollars and as a percentage of contract 
price, based on the rate prevailing at 
the time the contract is entered into; 

(S) The commercial or retail cash 
price series filed in accordance with 
§ 31.6 available to the leverage cus-
tomer to evaluate the leverage con-
tract (including any applicable pre-
miums or discounts), and where quotes 

VerDate Sep<11>2014 19:00 May 10, 2017 Jkt 241057 PO 00000 Frm 00685 Fmt 8010 Sfmt 8010 Q:\17\17V1.TXT 31lp
ow

el
l o

n 
D

S
K

54
D

X
V

N
1O

F
R

 w
ith

 $
$_

JO
B



676 

17 CFR Ch. I (4–1–17 Edition) § 31.12 

of this series can be obtained on a 
timely basis. 

(l) Each leverage transaction mer-
chant shall furnish, upon request, by 
first-class mail or other generally ac-
cepted means of communication, to all 
leverage customers with open leverage 
contracts and to prospective leverage 
customers who are being solicited to 
enter leverage contracts with it, a true 
copy of portions of the quarterly 
unaudited or annual audited financial 
statement most recently filed with the 
Commission pursuant to § 31.13, except 
that the portions of those statements 
which will generally be accorded non- 
public treatment by the Commission 
need not be so furnished. 

(m)(1) Notwithstanding any other 
provision in this section, if a leverage 
transaction merchant is not offering to 
enter into, entering into or confirming 
the execution of, soliciting or accept-
ing a leverage customer’s order for, or 
accepting any leverage customer funds 
from a leverage customer to enter into 
or maintain any short leverage con-
tract, the leverage transaction mer-
chant may delete or disregard ref-
erences to short leverage contracts in 
its Disclosure Document as follows: 

(i) The third sentence of the first 
paragraph of the required bold-faced 
risk disclosure statement in paragraph 
(a)(1) of this section; 

(ii) The words ‘‘and a short leverage 
transaction’’ in the fourth sentence of 
the first paragraph of the required 
bold-faced risk disclosure statement in 
paragraph (a)(1) of this section; 

(iii) The words ‘‘and leverage con-
tracts sold to a leverage transaction 
merchant are re-established at the 
then prevailing ask price’’ in the fifth 
sentence of the third paragraph of the 
required bold-faced risk disclosure 
statement in paragraph (a)(1) of this 
section; 

(iv) The second sentence of the fifth 
paragraph of the required bold-faced 
risk disclosure statement in paragraph 
(a)(1) of this section; 

(v) The words ‘‘or resold to’’ in the 
first sentence of the sixth paragraph of 
the required bold-faced risk disclosure 
statement in paragraph (a)(1) of this 
section; 

(vi) The words ‘‘or resell,’’ ‘‘and must 
also offer to resell any short leverage 

contract previously sold by a leverage 
customer,’’ and ‘‘or short’’ in the sec-
ond sentence of the sixth paragraph of 
the required bold-faced risk disclosure 
statement in paragraph (a)(1) of this 
section; 

(vii) The words ‘‘or resold’’ and ‘‘or 
resale’’ (twice) in paragraph (a)(2)(vii) 
of this section; 

(viii) All of the words following the 
first semicolon in paragraph (a)(2)(viii) 
of this section; 

(ix) The words ‘‘and a representative 
single short leverage contract’’ in para-
graph (a)(3) of this section; and 

(x) The words ‘‘or short’’ in para-
graphs (a)(5)(i) and (a)(5)(ii) of this sec-
tion. 

(2) Any leverage transaction mer-
chant using a Disclosure Document 
that deletes or disregards references to 
short leverage contracts as permitted 
by paragraph (m)(1) of this section 
must file, in accordance with the provi-
sions of paragraph (e)(2) of this section, 
a new Disclosure Document meeting all 
of the requirements of paragraphs (a) 
through (i) of this section at least 30 
calendar days before it begins to offer 
any short leverage contract. 

(Secs. 8a(5) and 19 of the Commodity Ex-
change Act, as amended, 7 U.S.C. 12a(5) and 
23 (1982)) 

[49 FR 5532, Feb. 13, 1984; 49 FR 25427, June 21, 
1984, as amended at 50 FR 29, Jan. 2, 1985; 50 
FR 36415, Sept. 6, 1985; 54 FR 41080, Oct. 5, 
1989; 54 FR 46503, Nov. 3, 1989] 

§ 31.12 Segregation. 
(a) Any person that accepts leverage 

customer funds from a leverage cus-
tomer to enter into or maintain a le-
verage contract shall treat and deal 
with such leverage customer funds as 
belonging to that leverage customer. 
Such leverage customer funds: (1) Shall 
be separately accounted for and seg-
regated as belonging to the leverage 
customer, (2) shall be kept in the 
United States, (3) shall not be commin-
gled with the funds of any other per-
son, and (4) shall not be used to secure 
or extend the credit of any leverage 
customer or person other than the one 
for whom the leverage customer funds 
are held: Provided, however, That the le-
verage customer funds treated as be-
longing to a leverage customer may for 
convenience be commingled with other 
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leverage customer funds and deposited 
in the same account or accounts with a 
futures commission merchant or with a 
bank or trust company located in the 
United States under conditions set 
forth in paragraph (b) of this section. 
Any leverage customer funds when so 
deposited with a futures commission 
merchant, bank or trust company, 
shall be deposited under an account 
name which clearly indicates that the 
account contains leverage customer 
funds that are segregated as required 
by this section. Each person so depos-
iting any leverage customer funds shall 
obtain and retain in its files for the pe-
riod provided in § 1.31 of this chapter an 
acknowledgment from the futures com-
mission merchant, bank or trust com-
pany wherein the leverage customer 
funds have been deposited that the fu-
tures commission merchant, bank or 
trust company has been informed that 
the leverage customer funds deposited 
with it are being treated by the depos-
iting person as belonging to leverage 
customers and are being held in accord-
ance with the provisions of this sec-
tion. The futures commission mer-
chant, bank or trust company shall 
allow inspection of such segregated ac-
counts, including all documents per-
taining thereto, at any reasonable time 
by any representative of the Commis-
sion or designated self-regulatory orga-
nization, if any. Notwithstanding the 
foregoing, a leverage transaction mer-
chant may exclude from its segregation 
requirements commissions and other 
charges lawfully accruing in connec-
tion with leverage contracts provided 
such charges have actually been made 
to leverage customers’ accounts and 
are shown on the customers’ state-
ments. 

(b) No leverage customer funds depos-
ited in accordance with paragraph (a) 
of this section shall be held, disposed 
of, used or treated as belonging to the 
depositing person or any person other 
than the leverage customers from 
whom the leverage customer funds 
were received: Provided, however, That 
leverage customer funds may be used 
to purchase obligations of the United 
States, general obligations of any state 
or of any political subdivision thereof, 
obligations fully guaranteed as to prin-
cipal and interest by the United States, 

or unencumbered warehouse receipts 
for inventory held in approved contract 
market depositories or in commercial 
banks located in the United States 
which represent cover for leverage con-
tracts purchased by such leverage cus-
tomers, or may be deposited in a com-
modity account with a futures commis-
sion merchant to margin futures con-
tracts or to purchase commodity op-
tions traded on or subject to the rules 
of a contract market which are permis-
sible cover as described in § 31.8(a) (2) 
and (3) for leverage contracts entered 
into by such leverage customers. Any 
use of leverage customer funds as de-
scribed in this paragraph (b) shall be 
made through an account or accounts 
used for the deposit of leverage cus-
tomer funds, and proceeds from any 
sale, liquidation or other disposition of 
obligations or warehouse receipts ob-
tained by such use shall be redeposited 
in these accounts. Each person that 
uses leverage customer funds to pur-
chase obligations or warehouse receipts 
of the type described in this paragraph 
(b) shall separately account for and 
segregate the obligations or warehouse 
receipts as belonging to leverage cus-
tomers. The obligations or warehouse 
receipts shall be deposited with a fu-
tures commission merchant, bank or 
trust company in the United States 
and shall be deposited under an ac-
count name which clearly indicates 
that it contains obligations or ware-
house receipts treated as belonging to 
leverage customers, segregated as re-
quired by this section. Each person so 
depositing any obligations or ware-
house receipts shall obtain and retain 
in its files for the period provided in 
§ 1.31 of this chapter an acknowledg-
ment from the futures commission 
merchant, bank or trust company 
wherein the obligations or warehouse 
receipts have been deposited that the 
futures commission merchant, bank or 
trust company has been informed that 
the obligations or warehouse receipts 
are being treated by the depositing per-
son as belonging to leverage customers 
and are being held in accordance with 
the provisions of this section. The fu-
tures commission merchant, bank or 
trust company shall allow inspection of 
such obligations or warehouse receipts 
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at any reasonable time by any rep-
resentative of the Commission or des-
ignated self-regulatory organization, if 
any. Each person that uses leverage 
customer funds to margin futures con-
tracts or to purchase commodity op-
tions traded on or subject to the rules 
of a contract market which represent 
permissible cover for leverage con-
tracts entered into by such leverage 
customers shall use a commodity ac-
count separate from any other com-
modity account containing futures 
contracts which do not represent cover. 
The leverage customer funds deposited 
in a commodity account with a futures 
commission merchant to margin fu-
tures contracts or to purchase com-
modity options traded on or subject to 
the rules of a contract market which 
represent permissible cover for lever-
age contracts entered into by such le-
verage customers shall be deposited 
under an account name which clearly 
indicates that it contains obligations 
treated as belonging to leverage cus-
tomers, segregated as required by this 
section. Each person so depositing any 
leverage customer funds shall obtain 
and retain in its files for the period 
provided in § 1.31 of this chapter an ac-
knowledgment from the futures com-
mission merchant wherein the leverage 
customer funds have been deposited 
that: 

(1) The futures commission merchant 
has been informed that the commodity 
account is being treated by the depos-
iting person as belonging to leverage 
customers and is being held in accord-
ance with the provisions of this sec-
tion, 

(2) The customers on whose behalf 
the account is maintained by the lever-
age transaction merchant shall not be 
liable for any margin calls or other re-
quired deposits related to such ac-
count, and 

(3) Upon liquidation of the open con-
tracts in the account the futures com-
mission merchant’s claim in the ac-
count balance will be subordinate to 
that of leverage customers. 

(c) Each person that uses leverage 
customer funds to purchase obligations 
or unencumbered warehouse receipts as 
permitted by paragraph (b) of this sec-
tion shall keep a written record which 
includes the following: 

(1) The date on which the purchase 
was made; 

(2) The name of the person through 
which the purchase was made; 

(3) The amount of funds so used; 
(4) A description of such obligations 

or warehouse receipts, including the re-
ceipt number and the issuer’s name; 

(5) The identity of the futures com-
mission merchant, bank or trust com-
pany wherein the obligations or ware-
house receipts are segregated; 

(6) The date on which the obligation, 
warehouse receipt, or portion thereof, 
is liquidated or otherwise disposed of; 

(7) The amount of money, if any, re-
ceived upon such liquidation or disposi-
tion; and 

(8) The name of the person to or 
through which the obligation or ware-
house receipt was disposed. 

(d) Persons that use leverage cus-
tomer funds to purchase obligations or 
unencumbered warehouse receipts de-
scribed in paragraph (b) of this section 
shall include such obligations or 
unencumbered warehouse receipts in 
segregated accounts at values which do 
not exceed the lesser of current market 
value or a value calculated on the basis 
of a commercial or retail cash price se-
ries used to compute the market value 
of the physical commodities subject to 
leverage contracts in accordance with 
§ 31.9(a)(1). 

(e) The provisions of paragraphs (a) 
and (b) of this section shall not operate 
to prevent any person that uses lever-
age customer funds to purchase govern-
ment obligations as described therein 
from receiving and retaining as its own 
any increment or interest resulting 
from such government obligations: Pro-
vided, however, That the leverage trans-
action merchant fulfills its obligation 
to pay carrying charges on a short le-
verage contract, including any margin 
deposit made in connection with such a 
contract, in accordance with § 31.25(b). 

(f) The amount of leverage customer 
funds which are and which must be in 
a segregated account in order to com-
ply with the requirements of this sec-
tion shall be computed as of the close 
of each business day by each person re-
quired to segregate such leverage cus-
tomer funds. A written record of this 
computation shall be made and kept, 
together with all supporting data, in 
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accordance with the provsions of § 1.31 
of this chapter. This daily computation 
shall be made by noon on the next busi-
ness day and shall be identical in for-
mat to the Schedule of Segregation Re-
quirements and Funds in Segregation 
contained in Form 2–FR. 

(g) Each leverage transaction mer-
chant shall maintain, as provided in 
§ 1.31, a record of all securities and 
property received from leverage cus-
tomers in lieu of money to purchase, 
guarantee or secure the entry into a le-
verage contract. Such record shall 
show separately for each leverage cus-
tomer a description of the securities or 
property received; the name and ad-
dress of such leverage customer; the 
dates when the securities or property 
were received; the identity of the de-
positories or other places where such 
securities or property are segregated; 
the dates of deposits and withdrawals 
from such depositories; and the date of 
return of such securities or property to 
such leverage customer, or other dis-
position thereof, together with the 
facts and circumstances of such other 
disposition. 

(h) The requirements of paragraphs 
(a) through (g) of this section shall not 
be applicable if the leverage trans-
action merchant is a member of a des-
ignated self-regulatory organization 
and conforms to minimum segregation 
standards and related reporting re-
quirements set by such designated self- 
regulatory organization in its bylaws, 
rules, regulations or resolutions ap-
proved by the Commission pursuant to 
section 19 of the Act and § 31.28 of this 
part. 

(Secs. 8a(5) and 19 of the Commodity Ex-
change Act, as amended, 7 U.S.C. 12a(5) and 
23 (1982)) 

[49 FR 5535, Feb. 13, 1984, as amended at 50 
FR 31, Jan. 2, 1985, 50 FR 34616, Sept. 6, 1985; 
50 FR 40964, Oct. 8, 1985; 54 FR 41081, Oct. 5, 
1989; 54 FR 46503, Nov. 3, 1989] 

§ 31.13 Financial reports of leverage 
transaction merchants. 

(a) Each leverage transaction mer-
chant who files an application for reg-
istration with the National Futures 
Association under § 3.17 of this chapter 
shall submit concurrently with the fil-
ing of such application either: 

(1) A Form 2–FR certified by an inde-
pendent public accountant as of a date 
not more than 45 days prior to the date 
on which such report is filed; or 

(2) A Form 2–FR as of a date not 
more than 45 days prior to the date on 
which such report is filed and an Form 
2–FR certified by an independent public 
accountant as of a date not more than 
1 year prior to the date on which such 
report is filed. Each such person must 
include with such financial report a 
statement describing the source of his 
current assets and representing that 
his capital has been contributed for the 
purpose of operating his business and 
will continue to be used for such pur-
pose. 

(b)(1) Each leverage transaction mer-
chant must file, in accordance with the 
requirements of paragraph (e) of this 
section, a Form 2–FR for each fiscal 
quarter of each fiscal year. The Form 
2–FR filed as of the close of the lever-
age transaction merchant’s fiscal year 
must be certified by an independent 
public accountant. Each Form 2–FR 
must be filed no later than 45 days 
after the date for which the report is 
made: Provided, however, That any 
Form 2–FR which must be certified by 
an independent public accountant must 
be filed no later than 90 days after the 
close of the leverage transaction mer-
chant’s fiscal year. 

(2) The provisions of paragraph (b)(1) 
of this section may be met by any per-
son registered as a leverage trans-
action merchant who is a member of a 
designated self-regulatory organization 
and conforms to minimum financial 
standards and related reporting re-
quirements set by such designated self- 
regulatory organization in its bylaws, 
rules, regulations, or resolutions and 
approved after April 13, 1984, by the 
Commission pursuant to section 19 of 
the Act and § 31.28 of this part: Pro-
vided, however, That each such reg-
istrant shall promptly file with the 
Commission a true and exact copy of 
each financial report which it files 
with such designated self-regulatory 
organization. 

(c) Each Form 2–FR which must be 
certified by an independent public ac-
countant in accordance with the provi-
sions of paragraphs (a)(1), (a)(2) and 
(b)(1) of this section, must be certified 
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in accordance with § 1.16 of this chap-
ter, and must be accompanied by the 
accountant’s report on material inad-
equacies in accordance with the provi-
sions of § 1.16(c)(5) of this chapter. In 
all other respects, the independent pub-
lic accountant shall act in accordance 
with the provisions of § 1.16 (except 
paragraph (f)) of this chapter: Provided, 
however, That the term ‘‘Form 2–FR’’ 
shall be substituted for ‘‘Form 1–FR’’ 
in § 1.16(c)(5) of this chapter, the term 
‘‘§ 31.9’’ shall be substituted for the 
term ‘‘§ 1.17,’’ the term ‘‘leverage trans-
action merchant’’ shall be substituted 
for the term ‘‘futures commission mer-
chant,’’ and ‘‘the segregation require-
ments of § 31.12’’ shall be substituted 
for ‘‘the segregation requirements of 
section 4d(a)(2) of the Act and these 
regulations and the secured amount re-
quirement of the Act and these regula-
tions.’’ 

(d) Upon receiving written notice 
from any representative of the Com-
mission or any self-regulatory organi-
zation of which it is a member, a lever-
age transaction merchant shall, on a 
monthly basis or at such other times 
as specified, furnish the Commission 
and the self-regulatory organization, if 
any, with a Form 2–FR or such other fi-
nancial information as requested by 
the representative of the Commission 
or the self-regulatory organization. 
Each such Form 2–FR or such other in-
formation must be furnished within the 
time specified in the written notice. 

(e) The reports provided for in this 
section will be considered filed when 
received by the regional office of the 
Commission with jurisdiction over the 
state wherein the principal place of 
business of the leverage transaction 
merchant is located, in accordance 
with § 140.2 of this chapter, and by the 
designated self-regulatory organiza-
tion, if any. 

(f) Each Form 2–FR filed pursuant to 
this section which is not required to be 
certified by an independent public ac-
countant must be completed in accord-
ance with the instructions to the form 
and contain: 

(1) A statement of financial condition 
as of the date for which the report is 
made; 

(2) A statement of changes in owner-
ship equity for the period between the 

date of the most recent statement of fi-
nancial condition filed with the Com-
mission and the date for which the re-
port is made; 

(3) A statement of changes in liabil-
ities subordinated to claims of general 
creditors for the period between the 
date of the most recent statement of fi-
nancial condition filed with the Com-
mission and the date for which the re-
port is made; 

(4) A statement of the computation 
of the minimum capital requirements 
pursuant to § 31.9, a schedule of cov-
erage requirements and coverage pro-
vided, and a schedule of segregation re-
quirements and funds on deposit in seg-
regation, as of the date for which the 
report is made; and 

(5) In addition to the information ex-
pressly required, such further informa-
tion as may be necessary to make the 
required statements and schedules not 
misleading. 

(g) Each Form 2–FR filed pursuant to 
this § 31.13 which is required to be cer-
tified by an independent public ac-
countant must be completed in accord-
ance with the instructions to the form 
and contain: 

(1) A statement of financial condition 
as of the date for which the report is 
made; 

(2) Statements of: income (loss); cash 
flows; changes in ownership equity; and 
changes in liabilities subordinated to 
claims of general creditors, for the pe-
riod between the date of the most re-
cent statement of financial condition 
filed with the Commission and the date 
for which the report is made: Provided, 
however, That for an applicant filing 
pursuant to paragraph (a) of this sec-
tion, the period must be the year end-
ing as of the date of the statement of 
financial condition; 

(3) A statement of the computation 
of the minimum capital requirements 
pursuant to § 31.9, a schedule of cov-
erage requirements and coverage pro-
vided, and a schedule of segregation re-
quirements and funds on deposit in seg-
regation, as of the date for which the 
report is made; 

(4) Appropriate footnote disclosures; 
and 

(5) In addition to the information ex-
pressly required, such further informa-
tion as may be necessary to make the 
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required statements and schedules not 
misleading. 

(h) The statements required by para-
graphs (g) (1) and (2) of this section 
may be presented in accordance with 
generally accepted accounting prin-
ciples in the certified reports filed as of 
the close of the registrant’s fiscal year 
pursuant to paragraph (b) of this sec-
tion, or accompanying the application 
for registration pursuant to paragraph 
(a) of this section, rather than in the 
format specifically prescribed by these 
regulations: Provided, however, That 
the statement of financial condition is 
presented in a format as consistent as 
possible with the Form 2–FR and a rec-
onciliation is provided reconciling such 
statement of financial condition to the 
statement of the computation of the 
minimum capital requirements pursu-
ant to § 31.9. Such reconciliation must 
be certified by an independent public 
accountant in accordance with § 1.16 of 
this chapter. 

(i) Attached to each Form 2–FR filed 
pursuant to this section must be an 
oath or affirmation that to the best 
knowledge and belief of the individual 
making such oath or affirmation the 
information contained in the Form 2– 
FR is true and correct. If the leverage 
transaction merchant is a sole propri-
etorship, then the oath or affirmation 
must be made by the proprietor; if a 
partnership, by a general partner; or, if 
a corporation, by the chief executive 
officer or chief financial officer. 

(j) Any leverage transaction mer-
chant wishing to establish a fiscal year 
other than the calendar year may do so 
by notifying the National Futures As-
sociation of its election of such fiscal 
year in writing, concurrently with the 
filing of Form 2–FR pursuant to para-
graph (a) of this section, but in no 
event may such fiscal year end more 
than one year from the date of the 
Form 2–FR filed pursuant to paragraph 
(a) of this section. A leverage trans-
action merchant which does not so no-
tify the National Futures Association 
will be deemed to have elected the cal-
endar year as its fiscal year. A leverage 
transaction merchant must continue to 
use its elected fiscal year, calendar or 
otherwise, unless a change in such fis-
cal year is approved upon written ap-

plication to the designated self-regu-
latory organization. 

(k) In the event any leverage trans-
action merchant finds that it cannot 
file its report for any period within the 
time specified in paragraphs (b) or (d) 
of this section without substantial 
undue hardship, it may file with the 
designated self-regulatory organization 
an application for an extension of time 
to a specified date which may not be 
more than 90 days after the date as of 
which the financial report was to have 
been filed. The application must state 
the reasons for the requested extension 
and must contain an agreement to file 
the report on or before the specified 
date. The application must be received 
by the designated self-regulatory orga-
nization before the time specified in 
paragraphs (b) or (d) of this section for 
filing the report. Within 10 calendar 
days after receipt of the application for 
an extension of time, the designated 
self-regulatory organization shall: (1) 
Notify the leverage transaction mer-
chant of the grant or denial of the re-
quested extension; or (2) indicate that 
additional time is required to analyze 
the request, in which case the amount 
of time needed will be specified. 

(l)(1) In the event a leverage trans-
action merchant finds that it cannot 
file its certified financial report and 
schedules for any year within the time 
specified in paragraph (b) of this sec-
tion without substantial undue hard-
ship, it may file with the designated 
self-regulatory organization an appli-
cation for an extension of time to a 
specified date not more than 90 days 
after the date as of which the certified 
financial report and schedules were to 
have been filed. The application must 
be submitted by the leverage trans-
action merchant and must: 

(i) State the reasons for the re-
quested extension; 

(ii) Indicate that the inability to 
make a timely filing is due to cir-
cumstances beyond the control of the 
leverage transaction merchant, if such 
is the case, and describe briefly the na-
ture of such circumstances; 

(iii) Be accompanied by the latest 
available formal computation of its ad-
justed net capital and minimum finan-
cial requirements computed in accord-
ance with § 31.9; 
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(iv) Be accompanied by the latest 
available computation of required seg-
regation and by a computation of the 
amount of leverage customer funds seg-
regated pursuant to § 31.12 as of the 
date of the latest available computa-
tion; 

(v) Be accompanied by the latest 
available computation of required 
cover and by a computation of cover 
provided pursuant to § 31.8 as of the 
date of the latest available computa-
tion; 

(vi) Contain an agreement to file the 
report on or before the date specified 
by the leverage transaction merchant 
in the application; 

(vii) Be received by the designated 
self-regulatory organization prior to 
the date on which the report is due; 
and 

(viii) Be accompanied by a letter 
from the independent public account-
ant answering the following questions: 

(A) What specifically are the reasons 
for the extension request? 

(B) On the basis of that part of your 
audit to date, do you have any indica-
tion that may cause you to consider 
commenting on any material inadequa-
cies in the accounting system, internal 
accounting controls or procedures for 
safeguarding customer or firm assets? 

(C) Do you have any indication from 
the part of your audit completed to 
date that would lead you to believe 
that the firm was or is not meeting the 
minimum capital requirements speci-
fied in § 31.9 or the cover or segregation 
requirements of these regulations, or 
has any significant financial or record-
keeping problems? 

(2) Within 10 calendar days after re-
ceipt of an application for extension of 
time, the designated self-regulatory or-
ganization shall: 

(i) Notify the leverage transaction 
merchant of the grant or denial of the 
requested extension; or 

(ii) Indicate that additional time is 
required to analyze the request, in 
which case the amount of time needed 
will be specified. 

(3) On the written request of a lever-
age transaction merchant, or on its 
own motion, the designated self-regu-
latory organization may grant an ex-
tension of time or an exemption from 
any of the certified financial reporting 

requirements of this section either un-
conditionally or on specified terms and 
conditions. 

(m) The following portions of Form 
2–FR filed pursuant to this section will 
be public: The statement of financial 
condition, the computation of the min-
imum capital requirements pursuant to 
§ 31.9, the schedule of coverage require-
ments and cover provided, and the 
schedule of segregation requirements 
and funds on deposit in segregation. 
The other financial statements (includ-
ing the statement of income (loss)), 
footnote disclosures and schedules of 
Form 2–FR, trade secrets and certain 
other commercial or financial informa-
tion on such other statements and 
schedules, will be treated as nonpublic 
for purposes of the Freedom of Infor-
mation Act and the Government in the 
Sunshine Act and parts 145 and 147 of 
this chapter. All information on such 
other statements, footnote disclosures 
and schedules will, however, be avail-
able for official use by any official or 
employee of the United States or any 
State, by any self-regulatory organiza-
tion of which the person filing such re-
port is a member, by the National Fu-
tures Association in the case of an ap-
plicant, and by any other person to 
whom the Commission believes disclo-
sure of such information is in the pub-
lic interest. The independent public ac-
countant’s opinion filed pursuant to 
this section will be deemed to be public 
information. 

(n)(1) Until such time as the Commis-
sion orders, otherwise, the Commission 
hereby delegates to the Director of the 
Division of Swap Dealer and Inter-
mediary Oversight or his designee the 
authority to perform all functions re-
served to the Commission in this sec-
tion. 

The Director of the Division of Swap 
Dealer and Intermediary Oversight 
may submit to the Commission for its 
consideration any matter which has 
been delegated to him pursuant to 
paragraph (n)(1) of this section. 

[49 FR 5536, Feb. 13, 1984, as amended at 54 
FR 41081, Oct. 5, 1989; 62 FR 10445, Mar. 7, 
1997; 67 FR 62352, Oct. 7, 2002; 69 FR 41426, 
July 9, 2004; 78 FR 22419, Apr. 16, 2013] 
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§ 31.14 Recordkeeping. 
(a) All books, records and other docu-

ments required to be kept by this part 
shall be kept in accordance with the 
provisions of § 1.31 of this chapter. In 
addition, information concerning lever-
age transactions shall be made avail-
able upon request of the Executive Di-
rector, the Director of the Division of 
Swap Dealer and Intermediary Over-
sight, the Director of the Division of 
Market Oversight or the Director of 
the Division of Enforcement, or other 
designees, at a time and place and in 
such form and manner as may be speci-
fied in the request. 

(b) Each leverage transaction mer-
chant shall: 

(1) Keep full, complete, and system-
atic records, together with all perti-
nent data and memoranda, of all trans-
actions relating to leverage contracts, 
commodity futures, commodity op-
tions and cash commodities and fur-
nish true and correct information and 
reports as to the contents or the mean-
ing thereof when and as requested by 
any authorized representative of the 
Commission, designated self-regulatory 
organization, if any, or the U.S. De-
partment of Justice. Included among 
such records shall be: All leverage con-
tract orders; signature cards; journals; 
ledgers; canceled checks; bank state-
ments; loan agreements; invoices; cop-
ies of confirmations; copies of state-
ments of purchase, sale, repurchase, re-
sale, liquidation, rescission and deliv-
ery; copies of month-end statements; 
monthly trial balances, and a monthly 
listing as described in paragraph (d) of 
this section; reports, letters and copies 
of disclosure statements signed by le-
verage customers as described in § 31.11; 
promotional material, circulars, 
memoranda, publications, writings, 
and all other literature or written ad-
vice distributed to leverage customers 
or prospective leverage customers; and 
all other records, data and memoranda 
which have been prepared in the course 
of the business of the leverage trans-
action merchant concerning leverage 
contracts, commodity futures, com-
modity options, and cash commodities; 

(2) Keep a record in permanent form 
which shall show for each leverage cus-
tomer’s account carried by such lever-
age transaction merchant: 

(i) The true name and address of the 
person for whom such account is car-
ried; 

(ii) The principal occupation and/or 
type of business of the person for whom 
such account is carried; 

(iii) The name and address of any 
other person who assumes or purports 
to assume any financial responsibility 
for or operational control of such ac-
count; and 

(iv) The names of the persons who 
have solicited and are responsible for 
each leverage customer’s account. 

(c) Each leverage transaction mer-
chant shall, as a minimum require-
ment, prepare regularly and promptly, 
and keep systematically and in perma-
nent form, the following: 

(1) A financial ledger which will show 
separately for each leverage customer’s 
account all charges against and credits 
to such leverage customer’s account, 
including but not limited to all charges 
and credits for purchases, repurchases, 
sales, resales, liquidations, rescissions 
and settlements by delivery of leverage 
contracts (including the corresponding 
transaction identification numbers) 
and all funds transferred, desposited 
into, or withdrawn from the leverage 
customer’s account. 

(2) A record of transactions which 
will show separately for each leverage 
customer’s account in chronological 
sequence all leverage contracts entered 
into with such customer. This record 
will show for each transaction: The 
date of the transaction; the commodity 
involved; a transaction identification 
number; the maturity date; the number 
of contracts; whether the transaction 
represents an initial purchase, initial 
sale, closing repurchase, closing resale, 
a liquidating transaction, a rescission 
or a delivery; and, if a closing or liqui-
dating transaction or a rescission, the 
total amount realized. 

(3) A daily record or journal which 
will show separately by leverage com-
modity complete details of all leverage 
transactions executed on that day, in-
cluding the person for whom such 
transaction was made, the leverage 
commodity and contract involved, the 
number of leverage contracts, the 
transaction identification number for 
each leverage contract, whether the 
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transaction was an initial purchase, re-
purchase, initial sale, resale, liqui-
dating transaction, rescission or deliv-
ery, and the total value of the trans-
action. 

(4) The acknowledgement specified in 
§ 31.11(a). 

(5) A record of all notifications under 
§ 31.11(h). 

(6) Where reproductions on microfilm 
of the records required by this para-
graph (c) are substituted for hard copy 
in accordance with the provisions of 
paragraph (a) of this section, the re-
quirement of paragraphs (c)(1) and 
(c)(2) of this section will be considered 
met if the person required to keep such 
records is ready at all times to provide, 
and immediately provides at such time 
and place as required by the Commis-
sion and at the expense of such person, 
reproduced copies which show the 
records as specified in paragraphs (c)(1) 
and (c)(2) of this section, on request by 
any representative of the Commission, 
designated self-regulatory organization 
or the U.S. Department of Justice. 

(d) Each leverage transaction mer-
chant shall prepare, as of the close of 
the last business day of each calendar 
month, a listing of all open leverage 
contracts carried for leverage customs. 
Such listing shall be by leverage com-
modity and contract and separately by 
long leverage contracts and short le-
verage contracts, and shall include the 
following details with respect to each 
leverage contract: 

(1) The customer account identifica-
tion number; 

(2) The name of the leverage com-
modity and contract; 

(3) The date of execution and the ma-
turity date; 

(4) The transaction identification 
number; 

(5) The value of the leverage contract 
when initiated; and 

(6) The unrealized profit or loss on 
each open leverage contract marked to 
the market on the basis of the leverage 
transaction merchant’s bid price for a 

long leverage contract and ask price 
for a short leverage contract. 

(Secs. 8a(5) and 19 of the Commodity Ex-
change Act, as amended, 7 U.S.C. 12a(5) and 
23 (1982)) 

[50 FR 32, Jan. 2, 1985; 50 FR 2283, Jan. 16, 
1985, as amended at 67 FR 62352, Oct. 7, 2002; 
78 FR 22419, Apr. 16, 2013] 

§ 31.15 Reporting to leverage cus-
tomers. 

Each leverage transaction merchant 
shall furnish in writing directly to 
each leverage customer: 

(a) Promptly upon the repurchase, re-
sale, liquidation, rescission or delivery 
of a leverage contract, a statement 
showing the financial result of the 
transactions involved, including the 
gain or loss on the leverage contract as 
well as the commission and other 
charges; 

(b) As of the close of the last business 
day of each calendar month or as of 
any regular monthly date selected a 
statement which clearly shows: 

(1) All leverage contracts which were 
terminated for or by the leverage cus-
tomer during the monthly reporting 
period by leverage commodity and con-
tract, the number of contracts in-
volved, the transaction identification 
number for each leverage contract, 
whether the terminating transaction 
involved repurchase, resale, liquida-
tion, rescission, or delivery, the date 
the contract was initially entered into, 
the value of the contract when initi-
ated, the date the contract was termi-
nated, the value of the contract when 
terminated, and the realized profit or 
loss on the contract; 

(2) The open leverage contract posi-
tions carried for the leverage customer 
by leverage commodity and contract, 
whether the position is a long or short 
leverage contract, the dates on which 
such contracts were executed and their 
maturity dates, the number of con-
tracts, the total value of the contracts 
when initiated, and the unrealized prof-
it or loss on each such contract marked 
to the market on the basis of the lever-
age transaction merchant’s bid price 
for a long leverage contract and ask 
price for a short leverage contract. 

(3) The net ledger balance carried in 
the leverage customer’s account as of 
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the monthly closing date and a com-
plete accounting of any leverage cus-
tomer funds held for the leverage cus-
tomer; 

(4) A detailed accounting of all finan-
cial charges and credits to the previous 
ledger balance during the monthly re-
porting period, including all leverage 
customer funds received from or dis-
bursed to the leverage customer, and 
all commissions and fees incidental to 
the contract which have been charged 
and received, as well as all realized 
profits and losses; and 

(5) Any securities or other property 
which the leverage customer has depos-
ited with the leverage transaction mer-
chant that represent leverage customer 
funds. 

The monthly statement must also con-
tain the following bold-faced legend in 
at least ten-point type: IF YOU BE-
LIEVE YOUR MONTHLY STATE-
MENT IS INACCURATE YOU SHOULD 
PROMPTLY CONTACT (name of LTM) 
AT (telephone number). 

(c) With respect to any leverage ac-
count controlled by any person other 
than the leverage customer for whom 
the account is carried, except such le-
verage customer’s spouse, parent or 
child, a copy of the statements re-
quired by paragraphs (a) and (b) of this 
section shall be sent to the controller 
of the account as well as to the lever-
age customer for whom such account is 
carried. 

(Secs. 8a(5) and 19 of the Commodity Ex-
change Act, as amended, 7 U.S.C. 12a(5) and 
23 (1982)) 

[49 FR 5539, Feb. 13, 1984, as amended at 50 
FR 33, Jan. 2, 1985; 50 FR 2283, Jan. 16, 1985] 

§ 31.16 Monthly reporting require-
ments. 

(a) Monthly activity. Each leverage 
transaction merchant shall file written 
monthly reports with the National Fu-
tures Association in the format speci-
fied by the National Futures Associa-
tion, by the tenth business day of the 
month following the month covered by 
the report and shall include the fol-
lowing information separately for each 
leverage commodity and each long and 
short leverage contract: 

(1) The total number of leverage con-
tracts that are open as of the close of 

business on the last business day of the 
month for: 

(i) All customer accounts, and 
(ii) Separately for commercial lever-

age accounts. 
(2) The total number of leverage con-

tracts entered into by leverage cus-
tomers during the month for: 

(i) All customer accounts, and 
(ii) Separately for commercial lever-

age accounts. 
(3) The total number of leverage con-

tracts which were repurchased or re-
sold by the leverage transaction mer-
chant during the month. 

(4) The total number of leverage con-
tracts which were liquidated by the le-
verage transaction merchant during 
the month (i.e., as a result of overdue 
or unanswered margin calls). 

(5) The total number of deliveries on 
leverage contracts during the month. 

(6) The total number of leverage con-
tracts which were rescinded during the 
month. 

(b) Prices. The monthly report shall 
also show the following information 
separately for each leverage com-
modity and each long and short lever-
age contract: the leverage transaction 
merchant’s last bid price offered and 
last ask price offered as of the close of 
business on each business day. 

[54 FR 41082, Oct. 5, 1989] 

§ 31.17 Records of leverage trans-
actions. 

(a) Each leverage transaction mer-
chant receiving a leverage customer’s 
order shall immediately upon receipt 
thereof prepare a written record of 
such order, including the account iden-
tification and order number, and shall 
record thereon, by time-stamp or other 
timing device, the date and time, to 
the nearest minute, such order is re-
ceived. 

(b) Each leverage transaction mer-
chant executing the order of a leverage 
customer shall record on a written 
record of such order, including the ac-
count identification and order number, 
by time-stamp or other timing device, 
the date and time, to the nearest 
minute, such order is executed. 

(c) For the purposes of this section, 
the term ‘‘order’’ shall include, but not 
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be limited to, any order for the pur-
chase, sale, repurchase, resale, rescis-
sion, settlement by delivery, or liq-
uidation of a leverage contract. 

(d) Each leverage transaction mer-
chant shall establish and maintain a 
record of the bid and ask prices of each 
leverage contract on each leverage 
commodity that the leverage trans-
action merchant offers to sell or sells, 
or offers to purchase or purchases. The 
record shall include the times these 
prices were in effect to the nearest ten 
seconds. 

(Secs. 8a(5) and 19 of the Commodity Ex-
change Act, as amended, 7 U.S.C. 12a(5) and 
23 (1982)) 

[49 FR 5540, Feb. 13, 1984, as amended at 50 
FR 34, Jan. 2, 1985] 

§ 31.18 Margin calls. 
(a) No leverage transaction merchant 

shall liquidate a leverage contract be-
cause of a margin deficiency without 
effecting personal contact with the le-
verage customer. If a leverage trans-
action merchant is unable to effect 
personal contact with a leverage cus-
tomer, a telegram sent to the leverage 
customer at the address furnished by 
the customer to the leverage trans-
action merchant shall be sufficient 
contact. 

(b) A leverage transaction merchant 
shall allow a leverage customer a rea-
sonable time after contact is effected 
in which to respond to a margin call. 
Twenty-four hours, excluding Satur-
days, Sundays, and holidays, will be a 
reasonable time: Provided, however, 
That in the event the leverage cus-
tomer’s leverage account equity falls 
below 50 percent of aggregate min-
imum margin with respect to the lever-
age contracts therein, the leverage 
transaction merchant may liquidate 
sufficient contracts to restore min-
imum margin without prior notice: 
Provided, further, That the leverage 
customer must be notified of such liq-
uidation within no more than 24 hours 
thereafter and must be permitted to re- 
establish his contract for a period of 5 
business days at the then prevailing 
bid price in the case of a long leverage 
contract and at the then prevailing ask 
price in the case of a short leverage 
contract, without commissions, fees or 
other mark-ups or charges. If a termi-

nation charge was assessed by the le-
verage transaction merchant upon liq-
uidation of a contract in accordance 
with the first proviso of this para-
graph, such a charge must be rescinded 
upon re-establishment of the contract 
in accordance with the second proviso 
of this paragraph. 

(c) A record of all margin calls, in-
cluding all contacts with leverage cus-
tomers and attempts to contact lever-
age customers with respect to such 
calls, shall be kept by the leverage 
transaction merchant in accordance 
with the provisions of § 31.14. 

(d) Leverage contracts liquidated by 
a leverage transaction merchant be-
cause of a margin deficiency must be 
liquidated in declining order of loss, 
commencing with the leverage con-
tract with the greatest loss. 

(Secs. 8a(5) and 19 of the Commodity Ex-
change Act, as amended, 7 U.S.C. 12a(5) and 
23 (1982)) 

[49 FR 5540, Feb. 13, 1984, as amended at 50 
FR 34, Jan. 2, 1985; 50 FR 36416, Sept. 6, 1985] 

§ 31.19 Unlawful representations. 

It shall be unlawful for any person: 
(a) Required to be registered with the 

Commission in accordance with §§ 3.17 
and 3.18 of this chapter expressly or 
impliedly to represent that the com-
mission, by registering that person or 
by registering the leverage commodity 
which underlies contracts offered for 
sale or purchase, or sold or purchased 
by that person, or otherwise, has di-
rectly or indirectly approved that per-
son, the person’s method of operation, 
or any leverage commodity or leverage 
contract solicited or accepted by that 
person; 

(b) To represent in writing that it is 
registered with the Commission or that 
it is offering any leverage commodity 
registered with the Commission with-
out also stating in writing in connec-
tion with that representation that the 
Commission, by registering that person 
or the leverage commodity which 
underlies contracts offered for sale or 
purchase or sold or purchased by that 
person, has not directly or indirectly 
approved the person, the person’s 
method of operation, or any leverage 
commodity or contract solicited or ac-
cepted by that person; or 
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(c) In or in connection with an offer 
to enter into, the entry into, the con-
firmation of the execution of, or the 
maintenance of any leverage contract, 
expressly or impliedly to represent 
that compliance with the provisions of 
the Act and these regulations con-
stitutes a guarantee of the fulfillment 
of the leverage contract. 

(Secs. 8a(5) and 19 of the Commodity Ex-
change Act, as amended, 7 U.S.C. 12a(5) and 
23 (1982)) 

[49 FR 5540, Feb. 13, 1984, as amended at 50 
FR 34, Jan. 2, 1985] 

§ 31.20 Prohibition of guarantees 
against loss. 

(a) No leverage transaction merchant 
shall in any way represent that it will, 
with respect to any leverage contract 
in any account carried by the leverage 
transaction merchant for or on behalf 
of any person: 

(1) Guarantee such person against 
loss; 

(2) Limit the loss of such person; or 
(3) Not call for or attempt to collect 

initial, minimum or maintenance le-
verage margin established for cus-
tomers. 

(b) No person shall in any way rep-
resent that a leverage transaction mer-
chant will engage in any of the acts or 
practices described in paragraphs 
(a)(1), (a)(2) or (a)(3) of this section. 

(c) This section shall not be con-
strued to prevent a leverage trans-
action merchant from assuming or 
sharing in the losses resulting from an 
error or mishandling of an order. 

(d) This section shall not affect any 
guarantee entered into prior to the ef-
fective date of this section, but this 
section shall apply to any extension, 
modification or renewal thereof en-
tered into after such date. 

[49 FR 5540, Feb. 13, 1984] 

§ 31.21 Leverage contracts entered 
into prior to April 13, 1984; subse-
quent transactions. 

Nothing contained in these regula-
tions shall be construed to affect any 
lawful activities that occurred prior to 
April 13, 1984. All leverage contracts of-
fered or entered into on or after April 

13, 1984 shall be subject to the terms 
and conditions of these regulations. 

[54 FR 41082, Oct. 5, 1989] 

§ 31.22 Prohibited trading in leverage 
contracts. 

No futures commission merchant or 
introducing broker shall offer to enter 
into, enter into, confirm the execution 
of, or solicit or accept orders for any 
leverage contract. 

[54 FR 41082, Oct. 5, 1989] 

§ 31.23 Limited right to rescind first le-
verage contract. 

(a) A leverage customer who is enter-
ing a leverage contract or contracts for 
the first time with a particular lever-
age transaction merchant may rescind 
such contract or contracts during a pe-
riod of not less than three business 
days from and including the day on 
which the leverage customer receives 
the Confirmation Statement pursuant 
to the following provisions: 

(1) Such customer may be assessed 
actual price losses accruing to the cus-
tomer’s position from the time at 
which the customer entered into a le-
verage contract to the time that the le-
verage contract was rescinded. Such 
losses do not extend to any other 
charges or fees, such as account initi-
ation, carrying, margin or account ter-
mination; 

(2) In the case of a leverage customer 
whose initial leverage transaction was 
a purchase of a leverage contract from 
a leverage transaction merchant (long 
leverage contract), actual losses accru-
ing to the position may be calculated 
only by subtracting the ask price of 
the leverage contract offered by the le-
verage transaction merchant at the 
time when the leverage contract was 
rescinded from the ask price at which 
the leverage contract was purchased by 
the leverage customer and which ap-
pears on the Confirmation Statement. 
In the case of a leverage customer 
whose initial leverage transaction was 
a sale of a leverage contract to a lever-
age transaction merchant (short lever-
age contract), actual losses are cal-
culated by subtracting the bid price at 
which the leverage contract was sold 
by the leverage customer and which ap-
pears on the Confirmation Statement 
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from the bid price of the leverage con-
tract offered by the leverage trans-
action merchant at the time when the 
leverage contract was rescinded. 

(3) Such customer may rescind the 
contract by telegram sent to the lever-
age transaction merchant at the ad-
dress provided on the confirmation 
statement, or by telephone to a tele-
phone number provided by the leverage 
transaction merchant on the Confirma-
tion Statement with immediate writ-
ten affirmation of rescission by tele-
gram, certified letter or at least equiv-
alent means. 

(b) A leverage transaction merchant 
must make complete refund of all mon-
ies received except for actual price 
losses as calculated in paragraph (a)(2) 
of this section, to the leverage cus-
tomer who has rescinded a contract 
pursuant to paragraph (a) of this sec-
tion within 24 hours of notification of 
rescission. 

(Secs. 8a(5) and 19 of the Commodity Ex-
change Act, as amended, 7 U.S.C. 12a(5) and 
23 (1982)) 

[49 FR 5540, Feb. 13, 1984, as amended at 50 
FR 34, Jan. 2, 1985] 

§ 31.24 [Reserved] 

§ 31.25 Bid and ask prices; carrying 
charges. 

(a) A leverage transaction merchant 
must use the same bid price at any par-
ticular point in time to purchase a le-
verage contract from a leverage cus-
tomer (initiation of a short trans-
action) and to repurchase a leverage 
contract from a leverage customer 
(close-out of a long transaction), and a 
leverage transaction merchant must 
use the same ask price at any par-
ticular point in time to sell a leverage 
contract to a leverage customer (initi-
ation of a long transaction) and to re-
sell a leverage contract to a leverage 
customer (close-out of a short trans-
action), with respect to contracts in-
volving the same leverage commodity. 

(b) A leverage transaction merchant 
must apply a carrying charge rate on a 
short leverage contract that is within 
one percent per annum of the carrying 
charge rate that it applies to a long le-
verage contract. In the case of a short 
leverage contract, the leverage cus-
tomer must be credited with carrying 

charges computed on the total initial 
value of the contract, using the bid 
price when the contract was executed, 
plus any margin deposits made by the 
leverage customer in connection with 
the contract, and the same carrying 
charge rate must be applied to the 
total initial value of the contract and 
to the margin deposits. In the case of a 
long leverage contract, the leverage 
customer must be assessed carrying 
charges only on the unpaid balance of 
the contract, which is the total initial 
value of the contract, using the ask 
price when the contract was executed, 
minus any margin deposits made in 
connection with the contract: Provided, 
however, That in the case of a long le-
verage contract, interest on unpaid 
carrying charges may be assessed at 
the same rate as the interest rate com-
ponent of the carrying charges and, if 
such an assessment were made and if 
the leverage transaction merchant of-
fers short leverage contracts, payment 
of interest on carrying charges that 
have been credited to the leverage cus-
tomer’s account and not withdrawn 
must be made at the same rate as the 
interest rate component of the car-
rying charges. 

[50 FR 36416, Sept. 6, 1985, as amended at 54 
FR 41082, Oct. 5, 1989] 

§ 31.26 Quarterly reporting require-
ment. 

Each leverage transaction merchant 
must file, in accordance with the in-
structions of, and in the format speci-
fied by, the National Furtures Associa-
tion a quarterly report with the Na-
tional Futures Association by the fif-
teenth business day of the month fol-
lowing the quarter covered by the re-
port. The report must list all leverage 
contracts which were either repur-
chased, resold, liquidated or settled by 
delivery by or to the leverage trans-
action merchant during the quarter 
and, with respect to each leverage con-
tract, must include the following infor-
mation: 

(a) The leverage commodity and con-
tract involved; 

(b) Whether a long or short leverage 
contract was involved; 

(c) The date the leverage contract 
was entered into; 
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(d) The maturity date of the leverage 
contract at initiation; 

(e) The price at which the leverage 
contract was entered into; 

(f) Whether the leverage contract was 
repurchased, resold, liquidated or set-
tled by delivery; 

(g) The date the leverage contract 
was repurchased, resold, liquidated or 
settled by delivery; 

(h) The price at which the leverage 
contract was repurchased, resold or liq-
uidated; 

(i) The leverage customer account 
identification number; 

(j) Whether the leverage customer 
had a commercial or noncommercial 
leverage account; 

(k) Whether the leverage customer 
was the owner or holder of a propri-
etary leverage account as defined in 
§ 31.4(e); and 

(l) The profit or loss incurred by the 
leverage customer on the contract. In 
the case of a long leverage contract, 
profit or loss shall be determined by 
subtracting, from the total value of the 
contract based on the leverage trans-
action merchant’s bid price at the time 
of repurchase or liquidation, the total 
value of the contract based on the ask 
price at which the contract was en-
tered into, minus any amounts paid or 
owed by the leverage customer to the 
leverage transaction merchant, includ-
ing initial, carrying and termination 
charges, plus any amounts paid or 
credited by the leverage transaction 
merchant to the leverage customer, in 
connection with the leverage contract. 
In the case of a short leverage con-
tract, profit or loss shall be determined 
by subtracting, from the total value of 
the contract based on the bid price at 
which the contract was entered into, 
the total value of the contract based on 
the leverage transaction merchant’s 
ask price at the time of resale or liq-
uidation, minus any amounts paid or 
owed by the leverage customer to the 
leverage transaction merchant, includ-
ing initial and termination charges, 
plus any amounts paid or credited by 
the leverage transaction merchant to 
the leverage customer, including car-

rying charges, in connection with the 
leverage contract. 

[50 FR 36416, Sept. 6, 1985; 50 FR 37519, Sept. 
16, 1985, as amended at 54 FR 41083, Oct. 5, 
1989] 

§ 31.27 Registered futures association 
membership. 

Each person registered or required to 
register as a leverage transaction mer-
chant must become and remain a mem-
ber of at least one futures association 
which is registered under section 17 of 
the Act and which provides for the 
membership therein of such leverage 
transaction merchant, unless no such 
futures association is so registered. 

[54 FR 41083, Oct. 5, 1989] 

§ 31.28 Self-regulatory organization 
adoption and surveillance of min-
imum financial, cover, segregation 
and sales practice requirements. 

(a) Each self-regulatory organization 
must adopt, and submit for Commis-
sion approval, rules prescribing min-
imum financial, cover, segregation and 
sales practice, and related reporting re-
quirements for all its members who are 
registered leverage transaction mer-
chants. Each self-regulatory organiza-
tion shall submit for Commission ap-
proval any modification or other 
amendments to such rules. Such re-
quirements must be the same as, or 
more stringent than, those contained 
in this part 31 and the definition of ad-
justed net capital must be the same as 
that prescribed in § 31.9(b)(4) of this 
part. 

(b) Each self-regulatory organization 
which has members who are registered 
leverage transaction merchants shall 
have in effect and enforce rules sub-
mitted to the Commission pursuant to 
paragraph (a) of this section and ap-
proved by the Commission. 

(c) Any two or more self-regulatory 
organizations may file with the Com-
mission a plan for delegating to a des-
ignated self-regulatory organization, 
for any registered leverage transaction 
merchant which is a member of more 
than one such self-regulatory organiza-
tion, the responsibility of: 

(1) Monitoring and auditing for com-
pliance with the minimum financial, 
cover, segregation and sales practice, 
and related reporting requirements 
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adopted by such self-regulatory organi-
zations in accordance with paragraph 
(a) of this section; and 

(2) Receiving the reports necessitated 
by such minimum financial, cover, seg-
regation and sales practice, and related 
reporting requirements. 

(d) Any plan filed under this section 
may contain provisions for the alloca-
tion of expenses reasonably incurred by 
the designated self-regulatory organi-
zation among the self-regulatory orga-
nizations participating in such a plan. 

(e) A plan’s designated self-regu-
latory organization must report to 
that plan’s other self-regulatory orga-
nizations any violation of such other 
self-regulatory organizations’ rules and 
regulations for which the responsi-
bility to monitor, audit or examine has 
been delegated to such designated self- 
regulatory organization under this sec-
tion. 

(f) The self-regulatory organizations 
may, among themselves, establish pro-
grams to provide access to any nec-
essary information. 

(g) After appropriate notice and op-
portunity for comment, the Commis-
sion may, by written notice, approve 
such a plan, or any part of the plan, if 
it finds that the plan, or any part of it: 

(1) Is necessary or appropriate to 
serve the public interest; 

(2) Is for the protection and in the in-
terest of leverage customers; 

(3) Reduces multiple monitoring and 
auditing for compliance with the min-
imum financial, cover, segregation and 
sales practice, and related reporting re-
quirements of the self-regulatory orga-
nizations submitting the plan for any 
leverage transaction merchant which is 
a member of more than one self-regu-
latory organization; 

(4) Reduces multiple reporting of the 
information necessitated by such min-
imum financial, cover, segregation and 
sales practice, and related reporting re-
quirements by any leverage trans-
action merchant which is a member of 
more than one self-regulatory organi-
zation; 

(5) Fosters cooperation and coordina-
tion among the self-regulatory organi-
zations; and 

(6) Does not hinder the development 
of a registered futures association 
under section 17 of the Act. 

(h) After the Commission has ap-
proved a plan or part of one under 
paragraph (g) of this section, a self-reg-
ulatory organization relieved of re-
sponsibility must notify each of its 
members which is subject to such a 
plan: 

(1) Of the limited nature of its re-
sponsibility for such a member’s com-
pliance with its minimum financial, 
cover, segregation and sales practice, 
and related reporting requirements; 
and 

(2) Of the identity of the designated 
self-regulatory organization which has 
been delegated responsibility for such a 
member. 

(i) The Commission may at any time, 
after appropriate notice and oppor-
tunity for hearing, withdraw its ap-
proval of any plan or part of one estab-
lished under this section, if such plan 
or part of one ceases to effectuate ade-
quately the purposes of section 19 of 
the Act or of this section. 

(j) Whenever a registered leverage 
transaction merchant holding member-
ship in a self-regulatory organization 
ceases to be a member in good standing 
of that self-regulatory organization, 
such self-regulatory organization must, 
on the same day that event takes 
place, give telegraphic notice of that 
event to the principal office of the 
Commission in Washington, DC and 
send a copy of that notification to such 
leverage transaction merchant. 

(k) Nothing in this section shall pre-
clude the Commission from examining 
any leverage transaction merchant for 
compliance with the minimum finan-
cial, cover, segregation and sales prac-
tice, and related reporting require-
ments to which such leverage trans-
action merchant is subject. 

(l) In the event a plan is not filed 
and/or approved for each registered le-
verage transaction merchant which is a 
member of more than one self-regu-
latory organization, the Commission 
may design and, after notice and oppor-
tunity for comment, approve a plan for 
those leverage transaction merchants 
which are not the subject of an ap-
proved plan (under paragraph (g) of 
this section), delegating to a des-
ignated self-regulatory organization 
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the responsibilities described in para-
graph (c) of this section. 

[54 FR 41083, Oct. 5, 1989] 

§ 31.29 Arbitration or other dispute 
settlement procedures. 

Each self-regulatory organization 
which has members who are registered 
as leverage transaction merchants 
must be able to demonstrate its capa-
bility to promulgate rules and to con-
duct proceedings which provide a fair, 
equitable and expeditious procedure, 
through arbitration or otherwise, for 
the voluntary settlement of a leverage 
customer’s claim or grievance brought 
against any member leverage trans-
action merchant or any employee of a 
member leverage transaction mer-
chant. Such rules shall be consistent 
with the rules set forth in part 180 of 
this chapter governing contract mar-
ket arbitration and dispute settlement 
procedures. 

[54 FR 41084, Oct. 5, 1989; 54 FR 46503, Nov. 3, 
1989] 

APPENDIX A TO PART 31—SCHEDULE OF 
FEES FOR REGISTRATION OF LEVER-
AGE COMMODITIES 

(a) Each application for registration of a 
leverage commodity must be accompanied 
by a check or money order made payable to 
the Commodity Futures Trading Commission 
in an amount to be determined annually by 
the Commission and published in the FED-
ERAL REGISTER. 

(b) Checks or money orders should be sent 
to the attention of the Office of the Secre-
tariat, Commodity Futures Trading Commis-
sion, Three Lafayette Centre, 1155 21st 
Street, NW., Washington, DC 20581. No 
checks or money orders may be accepted by 
personnel other than those in the Office of 
the Secretariat. 

(c) Failure to submit the fee with an appli-
cation for registration of a leverage com-
modity will result in the return of the appli-
cation. Fees will not be returned after re-
ceipt. 

(d) Any firm with an application for reg-
istration of a leverage commodity pending 
on the date that this fee schedule becomes 
effective must submit its application fee 
within 10 days of that date. Otherwise, the 
application shall be deemed withdrawn with-

out prejudice and shall be returned to the ap-
plicant. 

(Secs. 5, 5a, 8a(5) and 19 of the Commodity 
Exchange Act (7 U.S.C. 7, 7a, 12, 12a(5), and 
23), sec. 26 of the Futures Trading Act of 1982 
(7 U.S.C. 16a), Independent Offices Appropria-
tion Act of 1952, as amended by Pub. L. 97– 
258, 96 Stat. 1051 (Sept. 13, 1982)) 

[49 FR 25835, June 25, 1984, as amended at 52 
FR 22635, June 15, 1987; 60 FR 49335, Sept. 25, 
1995] 

PART 32—REGULATION OF COM-
MODITY OPTION TRANSACTIONS 

Sec. 
32.1 Scope. 
32.2 Commodity option transactions; gen-

eral authorization. 
32.3 Trade options. 
32.4 Fraud in connection with commodity 

option transactions. 
32.5 Option transactions entered into prior 

to the effective date of this part. 

AUTHORITY: 7 U.S.C. 1a, 2, 6c, and 12a, un-
less otherwise noted. 

SOURCE: 77 FR 25338, Apr. 27, 2012, unless 
otherwise noted. 

§ 32.1 Scope. 
The provisions of this part shall 

apply to all commodity option trans-
actions, except for commodity option 
transactions on a contract of sale of a 
commodity for future delivery con-
ducted or executed on or subject to the 
rules of either a designated contract 
market or a foreign board of trade. 

§ 32.2 Commodity option transactions; 
general authorization. 

Subject to §§ 32.1, 32.4, and 32.5, which 
shall in any event apply to all com-
modity option transactions, it shall be 
unlawful for any person or group of 
persons to offer to enter into, enter 
into, confirm the execution of, main-
tain a position in, or otherwise conduct 
activity related to any transaction in 
interstate commerce that is a com-
modity option transaction, unless: 

(a) Such transaction is conducted in 
compliance with and subject to the 
provisions of the Act, including any 
Commission rule, regulation, or order 
thereunder, otherwise applicable to 
any other swap, or 

(b) Such transaction is conducted 
pursuant to § 32.3. 

VerDate Sep<11>2014 19:00 May 10, 2017 Jkt 241057 PO 00000 Frm 00701 Fmt 8010 Sfmt 8010 Q:\17\17V1.TXT 31lp
ow

el
l o

n 
D

S
K

54
D

X
V

N
1O

F
R

 w
ith

 $
$_

JO
B



692 

17 CFR Ch. I (4–1–17 Edition) § 32.3 

§ 32.3 Trade options. 
(a) Subject to paragraphs (b), (c), and 

(d) of this section, the provisions of the 
Act, including any Commission rule, 
regulation, or order thereunder, other-
wise applicable to any other swap shall 
not apply to, and any person or group 
of persons may offer to enter into, 
enter into, confirm the execution of, 
maintain a position in, or otherwise 
conduct activity related to, any trans-
action in interstate commerce that is a 
commodity option transaction, pro-
vided that: 

(1) Such commodity option trans-
action must be offered by a person that 
has a reasonable basis to believe that 
the transaction is offered to an offeree 
as described in paragraph (a)(2) of this 
section. In addition, the offeror must 
be either: 

(i) An eligible contract participant, 
as defined in section 1a(18) of the Act, 
as further jointly defined or inter-
preted by the Commission and the Se-
curities and Exchange Commission or 
expanded by the Commission pursuant 
to section 1a(18)(C) of the Act; or 

(ii) A producer, processor, or com-
mercial user of, or a merchant han-
dling the commodity that is the sub-
ject of the commodity option trans-
action, or the products or by-products 
thereof, and such offeror is offering or 
entering into the commodity option 
transaction solely for purposes related 
to its business as such; 

(2) The offeree must be a producer, 
processor, or commercial user of, or a 
merchant handling the commodity 
that is the subject of the commodity 
option transaction, or the products or 
by-products thereof, and such offeree is 
offered or entering into the commodity 
option transaction solely for purposes 
related to its business as such; and 

(3) The commodity option must be in-
tended to be physically settled, so that, 
if exercised, the option would result in 
the sale of an exempt or agricultural 
commodity for immediate or deferred 
shipment or delivery. 

(b) In connection with any com-
modity option transaction entered into 
pursuant to paragraph (a) of this sec-
tion, every counterparty that is not a 
swap dealer or major swap participant 
shall obtain a legal entity identifier 
pursuant to § 45.6 of this chapter if the 

counterparty to the transaction in-
volved is a swap dealer or major swap 
participant, and provide such legal en-
tity identifier to the swap dealer or 
major swap participant counterparty. 

(c) In connection with any com-
modity option transaction entered into 
pursuant to paragraph (a) of this sec-
tion, the following provisions shall 
apply to every trade option 
counterparty to the same extent that 
such provisions would apply to such 
person in connection with any other 
swap: 

(1) Part 20 (Swaps Large Trader Re-
porting) of this chapter; 

(2) Subpart J of part 23 (Duties of 
Swap Dealers and Major Swap Partici-
pants) of this chapter; 

(3) Sections 23.200, 23.201, 23.203, and 
23.204 of subpart F of part 23 (Reporting 
and Recordkeeping Requirements for 
Swap Dealers and Major Swap Partici-
pants) of this chapter; and 

(4) Section 4s(e) of the Act (Capital 
and Margin Requirements for Swap 
Dealers and Major Swap Participants). 

(d) Any person or group of persons of-
fering to enter into, entering into, con-
firming the execution of, maintaining 
a position in, or otherwise conducting 
activity related to a commodity option 
transaction in interstate commerce 
pursuant to paragraph (a) of this sec-
tion shall remain subject to part 180 
(Prohibition Against Manipulation) 
and § 23.410 (Prohibition on Fraud, Ma-
nipulation, and other Abusive Prac-
tices) of this chapter and the antifraud, 
anti-manipulation, and enforcement 
provisions of sections 2, 4b, 4c, 4o, 
4s(h)(1)(A), 4s(h)(4)(A), 6, 6c, 6d, 9, and 
13 of the Act. 

(e) The Commission may, by order, 
upon written request or upon its own 
motion, exempt any person, either un-
conditionally or on a temporary or 
other conditional basis, from any pro-
visions of this part, and the provisions 
of the Act, including any Commission 
rule, regulation, or order thereunder, 
otherwise applicable to any other swap, 
other than § 32.4, part 180 (Prohibition 
Against Manipulation), and § 23.410 
(Prohibition on Fraud, Manipulation, 
and other Abusive Practices) of this 
chapter, and the antifraud, anti-manip-
ulation, and enforcement provisions of 
sections 2, 4b, 4c, 4o, 4s(h)(1)(A), 
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4s(h)(4)(A), 6, 6c, 6d, 9, and 13 of the 
Act, if it finds, in its discretion, that it 
would not be contrary to the public in-
terest to grant such exemption. 

[81 FR 14974, Mar. 21, 2016] 

§ 32.4 Fraud in connection with com-
modity option transactions. 

In or in connection with an offer to 
enter into, the entry into, or the con-
firmation of the execution of, any com-
modity option transaction, it shall be 
unlawful for any person directly or in-
directly: 

(a) To cheat or defraud or attempt to 
cheat or defraud any other person; 

(b) To make or cause to be made to 
any other person any false report or 
statement thereof or cause to be en-
tered for any person any false record 
thereof; or 

(c) To deceive or attempt to deceive 
any other person by any means whatso-
ever. 

§ 32.5 Option transactions entered into 
prior to the effective date of this 
part. 

Nothing contained in this part shall 
be construed to affect any lawful ac-
tivities that occurred prior to the ef-
fective date of this part. 

PART 33—REGULATION OF COM-
MODITY OPTION TRANSACTIONS 
THAT ARE OPTIONS ON CON-
TRACTS OF SALE OF A COM-
MODITY FOR FUTURE DELIVERY 

Sec. 
33.1 Definitions. 
33.2 Applicability of Act and rules; scope of 

part 33. 
33.3 Unlawful commodity option trans-

actions. 
33.4 Designation as a contract market for 

the trading of commodity options. 
33.5 Application for designation as a con-

tract market for the trading of com-
modity options. 

33.6 Suspension or revocation of designation 
as a contract market for the trading of 
commodity options. 

33.7 Disclosure. 
33.8 Promotional material. 
33.9 Unlawful activities. 
33.10 Fraud in connection with commodity 

option transactions. 
33.11 Exemptions. 

AUTHORITY: 7 U.S.C. 1a, 2, 4, 6, 6a, 6b, 6c, 6d, 
6e, 6f, 6g, 6h, 6i, 6j, 6k, 6l, 6m, 6n, 6o, 7, 7a, 7b, 
8, 9, 11, 12a, 12c, 13a, 13a–1, 13b, 19, and 21, 
otherwise noted. 

SOURCE: 46 FR 54529, Nov. 3, 1981, unless 
otherwise noted. 

§ 33.1 Definitions. 
As used in this part: 
(a) Purchase price means the total 

amount paid or to be paid, directly or 
indirectly, by a person to acquire a 
commodity option. 

(b) Promotional material includes: (1) 
Any text of a standardized oral presen-
tation, or any communication for pub-
lication in any newspaper, magazine or 
similar medium, or for broadcast over 
television, radio, or other electronic 
medium, which is disseminated or di-
rected to an option customer or pro-
spective option customer concerning a 
commodity option transaction; (2) any 
standardized form of report, letter, cir-
cular, memorandum, or publication 
which is disseminated or directed to an 
option customer or prospective option 
customer; and (3) any other written 
material disseminated or directed to 
an option customer or prospective op-
tion customer for the purpose of solic-
iting an option transaction, including 
any disclosure statement required by 
§ 33.7. 

§ 33.2 Applicability of Act and rules; 
scope of part 33. 

(a) Except as otherwise specified in 
this part and unless the context other-
wise requires: 

(1) Each board of trade designated, or 
applying for designation, by the Com-
mission as a contract market for the 
purpose of trading commodity options 
pursuant to this part shall be deemed 
for such purpose to be a ‘‘board of 
trade,’’ ‘‘exchange,’’ and a ‘‘contract 
market’’ and, with respect to com-
modity option transactions conducted 
pursuant to such designation, shall 
comply with and be subject to all of 
the provisions of the Act relating to 
boards of trade, exchanges, or contract 
markets as though such provisions 
were set forth herein; and 

(2) The provisions of sections 1a, 
2(a)(1), 2(a)(8)(B), 4, 4a, 4c(a), 4d, 4e, 4f, 
4g, 4h, 4i, 4j, 4k, 4m, 4n, 5, 5a(a), 5b, 6, 
6a, 6b, 6c, 7, 8(a)–(e), 8a, 8b, 8c, and 16 of 
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the Act shall apply to commodity op-
tion transactions that are subject to 
the requirements of this part as though 
such provisions were set forth herein 
and included specific references to 
commodity option transactions. Noth-
ing contained in this section shall be 
construed to confer designation as a 
contract market absent issuance of an 
order of the Commission so designating 
an applicant board of trade. 

(b) The provisions of this part apply 
to commodity option transactions that 
are options on contracts of sale of a 
commodity for future delivery except 
for commodity option transactions 
that are options on contracts of sale of 
a commodity for future delivery con-
ducted or executed on or subject to the 
rules of a foreign board of trade. 

(Approved by the Office of Management and 
Budget under control number 3038–0007) 

[46 FR 54529, Nov. 3, 1981, as amended at 46 
FR 63036, Dec. 30, 1981; 47 FR 57016, Dec. 22, 
1982; 59 FR 5526, Feb. 7, 1994; 77 FR 25343, Apr. 
27, 2012] 

§ 33.3 Unlawful commodity option 
transactions. 

(a) It shall be unlawful for any person 
to offer to enter into, enter into, con-
firm the execution of, or maintain a 
position in, any commodity option 
transaction subject to the provisions of 
this part unless the commodity option 
involved is traded (1) on or subject to 
the rules of a contract market which 
has been designated to trade com-
modity options pursuant to this part 
and (2) by or through a member thereof 
in accordance with the provisions of 
this part. 

(b) It shall be unlawful for: 
(1) Any person to solicit or accept or-

ders from an option customer (other 
than in a clerical capacity) for any 
commodity option transaction, or to 
supervise any person or persons so en-
gaged, unless such person is: 

(i) Registered as a futures commis-
sion merchant under the Act, and ei-
ther: 

(A) Is a member of the contract mar-
ket on which the option is traded, or 

(B) Is a member of a futures associa-
tion registered under section 17 of the 
Act which has adopted rules which the 
Commission has approved under sec-
tion 17(j) of the Act and, in addition to 

the requirements of that section, has 
determined to provide for the regula-
tion of the commodity option related 
activity of its member futures commis-
sion merchants in a manner equivalent 
to that required of contract markets 
under these regulations; or 

(ii) Registered as an introducing 
broker under the Act, and either: 

(A) Is a member of a futures associa-
tion registered under section 17 of the 
Act which has adopted rules which the 
Commission has approved under sec-
tion 17(j) of the Act, or is a member of 
a contract market which has adopted 
rules which the Commission has ap-
proved under section 5a(a)(12) of the 
Act, and which, in addition to the re-
quirements of those sections, has de-
termined to provide for the regulation 
of the commodity option related activ-
ity of its member introducing brokers 
in a manner equivalent to that re-
quired of contract markets with re-
spect to their member futures commis-
sion merchants under these regula-
tions; or 

(B) Is operating pursuant to a guar-
antee agreement, and the futures com-
mission merchant which has signed 
such agreement is a member of a self- 
regulatory organization that has 
adopted rules which the Commission 
has approved that provide for the regu-
lation of the commodity option related 
activity of the introducing broker in a 
manner equivalent to that required of 
contract markets with respect to their 
member futures commission merchants 
under these regulations; or 

(iii) An individual registered as an 
associated person of a specified person 
registered as a futures commission 
merchant or as an introducing broker 
under the Act who meets the require-
ments of paragraphs (b)(1)(i) or 
(b)(1)(ii), respectively, of this section, 
and such registration shall not have 
expired, been suspended (and the period 
of suspension has not expired) or been 
revoked. 

(2) Any person registered or required 
to be registered as a futures commis-
sion merchant or as an introducing 
broker under the Act to permit another 
person to become or remain associated 
with such person as a partner, officer, 
employee, agent or representative (or 
in any status or position involving 
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similar functions) in any capacity in-
volving the solicitation or acceptance 
of an order from an option customer 
(other than in a clerical capacity) for 
any commodity option transaction, or 
the supervision of any person or per-
sons so engaged, if such person knows 
or should have known that such other 
person is or was not registered as re-
quired by this part or that such reg-
istration has expired, been suspended 
(and the period of suspension has not 
expired) or been revoked. 

(Approved by the Office of Management and 
Budget under control number 3038–0007) 

[46 FR 54529, Nov. 3, 1981, as amended at 46 
FR 63036, Dec. 30, 1981; 47 FR 57016, Dec. 22, 
1982; 48 FR 35301, Aug. 3, 1983; 59 FR 5526, Feb. 
7, 1994] 

§ 33.4 Designation as a contract mar-
ket for the trading of commodity 
options. 

The Commission may designate any 
board of trade located in the United 
States as a contract market for the 
trading of options on contracts of sale 
for future delivery, when the applicant 
complies with and carries out the re-
quirements of the Act (as provided in 
§ 33.2), the regulations in this part, and 
the following conditions and require-
ments with respect to the commodity 
option for which the designation is 
sought: 

(a) Such board of trade— 
(1) Applies for designation as a con-

tract market for the purpose of trading 
‘‘put’’ and/or ‘‘call’’ options which: 

(i) Are not capable of being trans-
ferred, assigned or otherwise disposed 
of other than on or subject to the rules 
of the board of trade; and 

(ii) With respect to options on fu-
tures contracts, may be exercised only 
by the establishment, by book entry, in 
the clearing organization of positions 
in the underlying futures contract. 

(2) [Reserved] 
(3) If designation for the trading of 

options on futures contracts is sought, 
is designated as a contract market for 
the underlying contract of sale for fu-
ture delivery which is the subject of 
the option for which designation is 
sought, and submits, if so requested by 
the Commission, the information 
called for by § 1.50 of this chapter (re-
lating to continued compliance with 

the conditions and requirements for 
designation as a contract market) for 
the specified futures contract under-
lying the option for which the designa-
tion is sought, and the applicant com-
plies with the conditions and require-
ments for designation as a contract 
market for such contract for future de-
livery as set forth in sections 5 and 
5a(a) of the Act and as set forth in 
these regulations. 

(4) [Reserved] 
(5) Demonstrates that: 
(i) The commodity option for which 

it is requesting designation is likely to 
serve a legitimate economic purpose; 

(ii)–(iv) [Reserved] 
(b) Such board of trade adopts rules 

which: 
(1) Prescribe in regard to strike 

prices: 
(i) The dollar amount of the intervals 

between strike prices; 
(ii) The strike prices at which trad-

ing in a new option expiration will be 
introduced; 

(iii) The point, in terms of the price 
of the underlying futures contract, at 
which a new strike price will be intro-
duced in any option which is already 
trading; 

(iv) [Reserved] 
(2) Prescribe an expiration date of 

the option that is not less than one 
business day before the earlier of the 
last trading day or the first notice day 
of any futures contract on the same or 
a related commodity; Provided, how-
ever, That where the underlying futures 
contract is cash-settled, the option 
may expire simultaneously with the 
expiration of the futures contract. 

(3) Require that upon exercise of each 
option, notification thereof be given to 
the option grantor. 

(4) Require, with respect to all writ-
ten option customer complaints, that 
each member futures commission mer-
chant which engages in the offer or 
sale of commodity options regulated 
under this part: 

(i) Retain all such complaints; 
(ii) Make and retain a record of the 

date the complaint was received, the 
associated person who serviced, or the 
introducing broker who introduced, the 
account, a general description of the 
matter complained of, and what, if any, 
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action was taken by the futures com-
mission merchant in regard to the 
complaint; and 

(5) Require each member futures 
commission merchant which engages in 
the offer or sale of option contracts 
regulated under this part to adopt and 
enforce written procedures pursuant to 
which it will be able to supervise ade-
quately each option customer’s ac-
count, including but not limited to, the 
solicitation of any such account: Pro-
vided, That as used in this paragraph 
(b)(5), the term ‘‘option customer’’ does 
not include another futures commis-
sion merchant. 

(6) [Reserved] 
(7) Require each member futures 

commission merchant which engages in 
the offer or sale of option contracts 
regulated under this part to enforce 
the disclosure requirements set forth 
in § 33.7. 

(8)–(9) [Reserved] 
(10) Prohibit fraudulent or high-pres-

sure sales communications by member 
futures commission merchants relating 
to the offer or sale of option contracts 
regulated under this part. 

(11) Establish appropriate criteria 
which are reasonably designed to se-
cure performance, upon exercise, of the 
option contracts. 

(c) Such board of trade establishes 
procedures and conducts sales practice 
audits of member futures commission 
merchants which engage in the offer or 
sale of option contracts regulated 
under this part. These sales practice 
audits must be of sufficient scope to 
enforce the contract market’s rules, in-
cluding imvestigation for the improper 
handling of discretionary accounts, in-
adequate internal supervision, fraudu-
lent or high-pressure sales communica-
tions, compliance with disclosure re-
quirements, improper handling and dis-
position of option customer com-
plaints, and, where applicable, the fu-
tures commission merchant’s offer or 
sale of deep-out-of-the-money options. 

(d) A board of trade must submit an 
analysis and justification of the indi-
vidual terms and conditions of the op-
tion contract. In determining whether 
to approve option contract terms and 
conditions, the Commission may con-
sider the analysis and justification sub-

mitted for such terms and conditions, 
including, without limitation: 

(1) [Reserved] 
(2) The conditions precedent to the 

exercise of the commodity option and 
the method by which the option may 
be exercised; 

(3) The nature of the clearing mecha-
nism to be utilized for the commodity 
option, and the differences, if any, 
among the clearing mechanisms for op-
tions on futures contracts, and futures 
contracts; 

(4) Specific notice periods, including 
the periods from the date notice of in-
tent to exercise an option is given until 
exercise is accomplished; 

(5) The default provisions and proce-
dures of the commodity option, if any; 
and 

(6) Permitted deviations from or sub-
stitutes for compliance with the terms 
and conditions set forth in paragraphs 
(d) (1) through (5) of this section. 

(e) Such board of trade provides for 
the general quotation and dissemina-
tion of volume and last sale price infor-
mation on a timely basis with respect 
to the commodity option for which des-
ignation is sought and with respect to 
the underlying futures contract. 

(f) Such board of trade demonstrates 
that clearance and processing of option 
transactions on or subject to the rules 
of the board of trade will not adversely 
affect the clearance and processing of 
any transactions for future delivery on 
or subject to the rules of the board of 
trade. 

(Approved by the Office of Management and 
Budget under control number 3038–0007) 

(Secs. 2(a)(1)(A), 4c(b), 4c(c), and 8a of the 
Commodity Exchange Act, 7 U.S.C. 2, 6c(b), 
6c(c) and 12a; secs. 2(a)(1)(A), 4c, 4d, 4f, and 
8a(5) (7 U.S.C. 2(a)(1)(A), 6c, 6d, 6f and 12a(5) 
(1982))) 

[46 FR 54529, Nov. 3, 1981] 

EDITORIAL NOTE: For FEDERAL REGISTER ci-
tations affecting § 33.4, see the List of CFR 
Sections Affected, which appears in the 
Finding Aids section of the printed volume 
and at www.fdsys.gov. 

§ 33.5 Application for designation as a 
contract market for the trading of 
commodity options. 

(a) Any board of trade desiring to be 
designated as a contract market for a 
particular commodity option contract 
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shall make application to the Commis-
sion and accompany the same with a 
written showing that it meets the con-
ditions set forth in, and provides all 
the information and materials required 
by, these regulations. 

(b) Subject to the provisions of the 
Act and these regulations, in the event 
of a refusal to designate any board of 
trade as a contract market for a par-
ticular commodity option, such board 
of trade shall be afforded notice and an 
opportunity for a hearing on the 
record: Provided, That pending the con-
clusion of any such hearing, such des-
ignation shall not be granted. 

(Approved by the Office of Management and 
Budget under control number 3038–0007) 

[46 FR 54529, Nov. 3, 1981, as amended at 46 
FR 63036, Dec. 30, 1981; 52 FR 779, Jan. 9, 1987] 

§ 33.6 Suspension or revocation of des-
ignation as a contract market for 
the trading of commodity options. 

The Commission may, after notice 
and opportunity for a hearing on the 
record, suspend or revoke the designa-
tion of any board of trade as a contract 
market in a commodity option for 
which it is designated if the Commis-
sion determines that: 

(a) The board of trade, or any direc-
tor, officer, agent, or employee thereof, 
is violating or has violated any of the 
provisions of this part. 

(b) Cause exists which, under § 33.2 or 
§ 33.4, would warrant the denial of a 
designation; 

(c) The option market is not used on 
more than an occasional basis for other 
than speculative purposes by pro-
ducers, processors, merchants or com-
mercial users engaged in handling or 
utilizing the commodity (including the 
products, by-products or source com-
modity thereof) underlying an option, 
in interstate commerce; or 

(d) Option trading on the contract 
market in that contract is contrary to 
the protection of option customers or 
the underlying futures or cash mar-
kets, or is otherwise contrary to the 
public interest: Provided, That pending 
completion of any proceeding under 
this section, the Commission may sus-
pend such designation for the duration 
of the proceedings, if in the Commis-
sion’s judgment, the continuation of 

such trading presents a substantial 
risk to the public interest. 

(Approved by the Office of Management and 
Budget under control number 3038–0007) 

[46 FR 54529, Nov. 3, 1981, as amended at 46 
FR 63036, Dec. 30, 1981; 47 FR 57018, Dec. 22, 
1982] 

§ 33.7 Disclosure. 
(a)(1) Except as provided in § 1.65 of 

this chapter, no futures commission 
merchant, or in the case of an intro-
duced account no introducing broker, 
may open or cause the opening of a 
commodity option account for an op-
tion customer, other than for a cus-
tomer specified in § 1.55(f) of this chap-
ter, unless the futures commission 
merchant or introducing broker first: 

(i) Furnishes the option customer 
with a separate written disclosure 
statement as set forth in this section 
or another statement approved under 
§ 1.55(c) of this chapter and set forth in 
appendix A to § 1.55 which the Commis-
sion finds satisfies this requirement, or 
includes either such statement in a 
booklet containing the customer ac-
count agreement and other disclosure 
statements required by Commission 
rules; provided, however, that if the 
statement contained in § 33.7 is used it 
must follow the statement required by 
§ 1.55; and 

(ii) Subject to the provisions of 
§ 1.55(d) of this chapter, receives from 
the option customer an acknowledg-
ment signed and dated by the option 
customer that he received and under-
stood the disclosure statement. 

(2) The disclosure statement and the 
acknowledgment shall be retained by 
the futures commission merchant or 
the introducing broker in accordance 
with § 1.31 of this chapter. The disclo-
sure statement must be as set forth in 
paragraph (b) of this section, typed or 
printed in type of not less than 10-point 
size, and, where indicated, in all cap-
ital letters. 

(b) The disclosure statement must 
read as follows: 

Options Disclosure Statement 

BECAUSE OF THE VOLATILE NATURE 
OF THE COMMODITIES MARKETS, THE 
PURCHASE AND GRANTING OF COM-
MODITY OPTIONS INVOLVE A HIGH DE-
GREE OF RISK. COMMODITY OPTION 
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TRANSACTIONS ARE NOT SUITABLE FOR 
MANY MEMBERS OF THE PUBLIC. SUCH 
TRANSACTIONS SHOULD BE ENTERED 
INTO ONLY BY PERSONS WHO HAVE 
READ AND UNDERSTOOD THIS DISCLO-
SURE STATEMENT AND WHO UNDER-
STAND THE NATURE AND EXTENT OF 
THEIR RIGHTS AND OBLIGATIONS AND 
OF THE RISKS INVOLVED IN THE OPTION 
TRANSACTIONS COVERED BY THIS DIS-
CLOSURE STATEMENT. 
BOTH THE PURCHASER AND THE GRANT-
OR SHOULD KNOW THAT THE OPTION IF 
EXERCISED, RESULTS IN THE ESTAB-
LISHMENT OF A FUTURES CONTRACT 
(AN ‘‘OPTION ON A FUTURES CON-
TRACT’’). 

BOTH THE PURCHASER AND THE 
GRANTOR SHOULD KNOW WHETHER THE 
PARTICULAR OPTION IN WHICH THEY 
CONTEMPLATE TRADING IS SUBJECT TO 
A ‘‘STOCK-STYLE’’ OR ‘‘FUTURES- 
STYLE’’ SYSTEM OF MARGINING. UNDER 
A STOCK-STYLE MARGINING SYSTEM, A 
PURCHASER IS REQUIRED TO PAY THE 
FULL PURCHASE PRICE OF THE OPTION 
AT THE INITIATION OF THE TRANS-
ACTION. THE PURCHASER HAS NO FUR-
THER OBLIGATION ON THE OPTION POSI-
TION. UNDER A FUTURES-STYLE MAR-
GINING SYSTEM, THE PURCHASER DE-
POSITS INITIAL MARGIN AND MAY BE 
REQUIRED TO DEPOSIT ADDITIONAL 
MARGIN IF THE MARKET MOVES 
AGAINST THE OPTION POSITION. THE 
PURCHASER’S TOTAL SETTLEMENT 
VARIATION MARGIN OBLIGATION OVER 
THE LIFE OF THE OPTION, HOWEVER, 
WILL NOT EXCEED THE ORIGINAL OP-
TION PREMIUM, ALTHOUGH SOME INDI-
VIDUAL PAYMENT OBLIGATIONS AND/OR 
RISK MARGIN REQUIREMENTS MAY AT 
TIMES EXCEED THE ORIGINAL OPTION 
PREMIUM. IF THE PURCHASER OR 
GRANTOR DOES NOT UNDERSTAND HOW 
OPTIONS ARE MARGINED UNDER A 
STOCK-STYLE OR FUTURES-STYLE MAR-
GINING SYSTEM, HE OR SHE SHOULD RE-
QUEST AN EXPLANATION FROM THE FU-
TURES COMMISSION MERCHANT (‘‘FCM’’) 
OR INTRODUCING BROKER (‘‘IB’’). 

A PERSON SHOULD NOT PURCHASE 
ANY COMMODITY OPTION UNLESS HE OR 
SHE IS ABLE TO SUSTAIN A TOTAL LOSS 
OF THE PREMIUM AND TRANSACTION 
COSTS OF PURCHASING THE OPTION. A 
PERSON SHOULD NOT GRANT ANY COM-
MODITY OPTION UNLESS HE OR SHE IS 
ABLE TO MEET ADDITIONAL CALLS FOR 
MARGIN WHEN THE MARKET MOVES 
AGAINST HIS OR HER POSITION AND, IN 
SUCH CIRCUMSTANCES, TO SUSTAIN A 
VERY LARGE FINANCIAL LOSS. 

A PERSON WHO PURCHASES AN OPTION 
SUBJECT TO STOCK-STYLE MARGINING 
SHOULD BE AWARE THAT, IN ORDER TO 
REALIZE ANY VALUE FROM THE OPTION, 

IT WILL BE NECESSARY EITHER TO OFF-
SET THE OPTION POSITION OR TO EXER-
CISE THE OPTION. OPTIONS SUBJECT TO 
FUTURES-STYLE MARGINING ARE 
MARKED TO MARKET, AND GAINS AND 
LOSSES ARE PAID AND COLLECTED 
DAILY. IF AN OPTION PURCHASER DOES 
NOT UNDERSTAND HOW TO OFFSET OR 
EXERCISE AN OPTION, THE PURCHASER 
SHOULD REQUEST AN EXPLANATION 
FROM THE FCM OR IB. CUSTOMERS 
SHOULD BE AWARE THAT IN A NUMBER 
OF CIRCUMSTANCES, SOME OF WHICH 
WILL BE DESCRIBED IN THIS DISCLO-
SURE STATEMENT, IT MAY BE DIF-
FICULT OR IMPOSSIBLE TO OFFSET AN 
EXISTING OPTION POSITION ON AN EX-
CHANGE. 

THE GRANTOR OF AN OPTION SHOULD 
BE AWARE THAT, IN MOST CASES, A 
COMMODITY OPTION MAY BE EXERCISED 
AT ANY TIME FROM THE TIME IT IS 
GRANTED UNTIL IT EXPIRES. THE PUR-
CHASER OF AN OPTION SHOULD BE 
AWARE THAT SOME OPTION CONTRACTS 
MAY PROVIDE ONLY A LIMITED PERIOD 
OF TIME FOR EXERCISE OF THE OPTION. 

THE PURCHASER OF A PUT OR CALL 
SUBJECT TO STOCK-STYLE OR FUTURES- 
STYLE MARGINING IS SUBJECT TO THE 
RISK OF LOSING THE ENTIRE PURCHASE 
PRICE OF THE OPTION—THAT IS, THE 
PREMIUM CHARGED FOR THE OPTION 
PLUS ALL TRANSACTION COSTS. 

THE COMMODITY FUTURES TRADING 
COMMISSION REQUIRES THAT ALL CUS-
TOMERS RECEIVE AND ACKNOWLEDGE 
RECEIPT OF A COPY OF THIS DISCLO-
SURE STATEMENT BUT DOES NOT IN-
TEND THIS STATEMENT AS A REC-
OMMENDATION OR ENDORSEMENT OF 
EXCHANGE-TRADED COMMODITY OP-
TIONS. 

(1) Some of the risks of option trading. 
Specific market movements of the under-

lying future cannot be predicted accurately. 
The grantor of a call option who does not 

have a long position in the underlying fu-
tures contract is subject to risk of loss 
should the price of the underlying futures 
contract be higher than the strike price upon 
exercise or expiration of the option by an 
amount greater than the premium received 
for granting the call option. 

The grantor of a call option who has a long 
position in the underlying futures contract 
is subject to the full risk of a decline in price 
of the underlying position reduced by the 
premium received for granting the call. In 
exchange for the premium received for 
granting a call option, the option grantor 
gives up all of the potential gain resulting 
from an increase in the price of the under-
lying futures contract above the option 
strike price upon exercise or expiration of 
the option. 
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The grantor of a put option who does not 
have a short position in the underlying fu-
tures contract is subject to risk of loss 
should the price of the underlying futures 
contract decrease below the strike price 
upon exercise or expiration of the option by 
an amount in excess of the premium received 
for granting the put option. 

The grantor of a put option on a futures 
contract who has a short position in the un-
derlying futures contract is subject to the 
full risk of a rise in the price in the under-
lying position reduced by the premium re-
ceived for granting the put. In exchange for 
the premium received for granting a put op-
tion on a futures contract, the option grant-
or gives up all of the potential gain resulting 
from a decrease in the price of the under-
lying futures contract below the option 
strike price upon exercise or expiration of 
the option. 

(2) Description of commodity options. Prior to 
entering into any transaction involving a 
commodity option, an individual should 
thoroughly understand the nature and type 
of option involved and the underlying fu-
tures contract. The futures commission mer-
chant or introducing broker is required to 
provide, and the individual contemplating an 
option transaction should obtain: 

(i) An identification of the futures contract 
underlying the option and which may be pur-
chased or sold upon exercise of the option or, 
if applicable, whether exercise of the option 
will be settled in cash; 

(ii) The procedure for exercise of the op-
tion contract, including the expiration date 
and latest time on that date for exercise. 
(The latest time on an expiration date when 
an option may be exercised may vary; there-
fore, option market participants should as-
certain from their futures commission mer-
chant or their introducing broker the latest 
time the firm accepts exercise instructions 
with respect to a particular option.); 

(iii) A description of the purchase price of 
the option including the premium, commis-
sions, costs, fees and other charges. (Since 
commissions and other charges may vary 
widely among futures commission merchants 
and among introducing brokers, option cus-
tomers may find it advisable to consult more 
than one firm when opening an option ac-
count.); 

(iv) A description of all costs in addition to 
the purchase price which may be incurred if 
the commodity option is exercised, including 
the amount of commissions (whether termed 
sales commissions or otherwise), storage, in-
terest, and all similar fees and charges which 
may be incurred; 

(v) An explanation and understanding of 
the option margining system; 

(vi) A clear explanation and understanding 
of any clauses in the option contract and of 
any items included in the option contract ex-
plicitly or by reference which might affect 

the customer’s obligations under the con-
tract. This would include any policy of the 
futures commission merchant or the intro-
ducing broker or rule of the exchange on 
which the option is traded that might affect 
the customer’s ability to fulfill the option 
contract or to offset the option position in a 
closing purchase or closing sale transaction 
(for example, due to unforeseen cir-
cumstances that require suspension or ter-
mination of trading); and 

(vii) If applicable, a description of the ef-
fect upon the value of the option position 
that could result from limit moves in the un-
derlying futures contract. 

(3) The mechanics of option trading. Before 
entering into any exchange-traded option 
transaction, an individual should obtain a 
description of how commodity options are 
traded. 

Option customers should clearly under-
stand that there is no guarantee that option 
positions may be offset by either a closing 
purchase or closing sale transaction on an 
exchange. In this circumstance, option 
grantors could be subject to the full risk of 
their positions until the option position ex-
pires, and the purchaser of a profitable op-
tion might have to exercise the option to re-
alize a profit. 

For an option on a futures contract, an in-
dividual should clearly understand the rela-
tionship between exchange rules governing 
option transactions and exchange rules gov-
erning the underlying futures contract. For 
example, an individual should understand 
what action, if any, the exchange will take 
in the option market if trading in the under-
lying futures market is restricted or the fu-
tures prices have made a ‘‘limit move.’’ 

The individual should understand that the 
option may not be subject to daily price fluc-
tuation limits while the underlying futures 
may have such limits, and, as a result, nor-
mal pricing relationships between options 
and the underlying future may not exist 
when the future is trading at its price limit. 
Also, underlying futures positions resulting 
from exercise of options may not be capable 
of being offset if the underlying future is at 
a price limit. 

(4) Margin requirements. An individual 
should know and understand whether the op-
tion he or she is contemplating trading is 
subject to a stock-style or futures-style sys-
tem of margining. Stock-style margining re-
quires the purchaser to pay the full option 
premium at the time of purchase. The pur-
chaser has no further financial obligations, 
and the risk of loss is limited to the pur-
chase price and transaction costs. Futures- 
style margining requires the purchaser to 
pay initial margin only at the time of pur-
chase. The option position is marked to mar-
ket, and gains and losses are collected and 
paid daily. The purchaser’s risk of loss is 
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limited to the initial option premium and 
transaction costs. 

An individual granting options under ei-
ther a stock-style or futures-style system of 
margining should understand that he or she 
may be required to pay additional margin in 
the case of adverse market movements. 

(5) Profit potential of an option position. 
An option customer should carefully cal-
culate the price which the underlying fu-
tures contract would have to reach for the 
option position to become profitable. Under 
a stock-style margining system, this price 
would include the amount by which the un-
derlying futures contract would have to rise 
above or fall below the strike price to cover 
the sum of the premium and all other costs 
incurred in entering into and exercising or 
closing (offsetting) the commodity option 
position. Under a future-style margining sys-
tem, option positions would be marked to 
market, and gains and losses would be paid 
and collected daily, and an option position 
would become profitable once the variation 
margin collected exceeded the cost of enter-
ing the contract position. 

Also, an option customer should be aware 
of the risk that the futures price prevailing 
at the opening of the next trading day may 
be substantially different from the futures 
price which prevailed when the option was 
exercised. 

(6) Deep-out-of-the-money options. A person 
contemplating purchasing a deep-out-of-the- 
money option (that is, an option with a 
strike price significantly above, in the case 
of a call, or significantly below, in the case 
of a put, the current price of the underlying 
futures contract) should be aware that the 
chance of such an option becoming profitable 
is ordinarily remote. 

On the other hand, a potential grantor of a 
deep-out-of-the-money option should be 
aware that such options normally provide 
small premiums while exposing the grantor 
to all of the potential losses described in sec-
tion (1) of this disclosure statement. 

(7) Glossary of terms—(i) Contract market. 
Any board of trade (exchange) located in the 
United States which has been designated by 
the Commodity Futures Trading Commission 
to list a futures contract or commodity op-
tion for trading. 

(ii) Exchange-traded option; put option; call 
option. The options discussed in this disclo-
sure statement are limited to those which 
may be traded on a contract market. These 
options (subject to certain exceptions) give 
an option purchaser the right to buy in the 
case of a call option, or to sell in the case of 
a put option, a futures contract underlying 
the option at the stated strike price prior to 
the expiration date of the option. Each ex-
change-traded option is distinguished by the 
underlying futures contract, strike price, ex-
piration date, and whether the option is a 
put or a call. 

(iii) Underlying futures contract. The futures 
contract which may be purchased or sold 
upon the exercise of an option on a futures 
contract. 

(iv) [Reserved] 
(v) Class of options. A put or a call covering 

the same underlying futures contract. 
(vi) Series of options. Options of the same 

class having the same strike price and expi-
ration date. 

(vii) Exercise price. See strike price. 
(viii) Expiration date. The last day when an 

option may be exercised. 
(ix) Premium. The amount agreed upon be-

tween the purchaser and seller for the pur-
chase or sale of a commodity option. 

(x) Strike price. The price at which a person 
may purchase or sell the underlying futures 
contract upon exercise of a commodity op-
tion. This term has the same meaning as the 
term ‘‘exercise price.’’ 

(xi) Short option position. See opening sale 
transaction. 

(xii) Long option position. See opening pur-
chase transaction. 

(xiii) Types of options transactions—(A) 
Opening purchase transaction. A transaction 
in which an individual purchases an option 
and thereby obtains a long option position. 

(B) Opening sale transaction. A transaction 
in which an individual grants an option and 
thereby obtains a short option position. 

(C) Closing purchase transaction. A trans-
action in which an individual with a short 
option position liquidates the position. This 
is accomplished by a closing purchase trans-
action for an option of the same series as the 
option previously granted. Such a trans-
action may be referred to as an offset trans-
action. 

(D) Closing sale transaction. A transaction 
in which an individual with a long option po-
sition liquidates the position. This is accom-
plished by a closing sale transaction for an 
option of the same series as the option pre-
viously purchased. Such a transaction may 
be referred to as an offset transaction. 

(xiv) Purchase price. The total actual cost 
paid or to be paid, directly or indirectly, by 
a person to acquire a commodity option. 
This price includes all commissions and 
other fees, in addition to the option pre-
mium. 

(xv) Grantor, writer, seller. An individual 
who sells an option. Such a person is said to 
have a short position. 

(xvi) Purchaser. An individual who buys an 
option. Such a person is said to have a long 
position. 

(c) Prior to the entry of the first 
commodity option transaction for the 
account of an option customer, a fu-
tures commission merchant or an in-
troducing broker, or the person solic-
iting or accepting the order therefor, 
must provide an option customer with 
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all of the information required under 
the disclosure statement, including the 
commissions, costs, fees and other 
charges to be incurred in connection 
with the commodity option transaction 
and all costs to be incurred by the op-
tion customer if the commodity option 
is exercised: Provided, That the futures 
commission merchant or the intro-
ducing broker, or the person soliciting 
or accepting the order therefor, must 
provide current information to an op-
tion customer if information provided 
previously has become inaccurate. 

(d) Prior to the entry into a com-
modity option transaction on or sub-
ject to the rules of a contract market, 
each option customer or prospective 
option customer shall, to the extent 
the following amounts are known or 
can reasonably be approximated, be in-
formed by the person soliciting or ac-
cepting the order therefor of the 
amount of the strike price and the pre-
mium (and any mark-ups thereon, if 
applicable). 

(e) A futures commission merchant 
and an introducing broker must estab-
lish the necessary procedures and su-
pervision to ensure compliance with 
the requirements of this section. 

(f) This section does not relieve a fu-
tures commission merchant or an in-
troducing broker from any obligation 
under the Act or the regulations there-
under, including the obligation to dis-
close all material information to exist-
ing or prospective option customers 
even if the information is not specifi-
cally required by this section. 

(g) For purposes of this section, nei-
ther a futures commission merchant 
nor an introducing broker shall be 
deemed to be an option customer. 

(Approved by the Office of Management and 
Budget under control number 3038–0007) 

[46 FR 54529, Nov. 3, 1981, as amended at 46 
FR 63036, Dec. 30, 1981; 48 FR 35302, Aug. 3, 
1983; 49 FR 44893, Nov. 13, 1984; 51 FR 17475, 
May 13, 1986; 58 FR 17505, Apr. 5, 1993; 59 FR 
34381, July 5, 1994; 63 FR 8571, Feb. 20, 1998; 63 
FR 32732, June 16, 1998; 77 FR 25343, Apr. 27, 
2012] 

§ 33.8 Promotional material. 
Each futures commission merchant 

and each introducing broker shall re-
tain, in accordance with § 1.31 of this 
chapter, all promotional material it 

provides, directly or indirectly, to op-
tion customers as well as the true 
source of authority for the information 
contained therein. 

[48 FR 35303, Aug. 3, 1983] 

§ 33.9 Unlawful activities. 
It shall be unlawful for any person: 
(a) Required to be registered with the 

Commission in accordance with the 
Act or these regulations expressly or 
impliedly to represent that the Com-
mission, by declaring effective the reg-
istration of such person or otherwise, 
has directly or indirectly approved 
such person, or any commodity option 
transaction solicited or accepted by 
such person; 

(b) In or in connection with an offer 
to enter into, the entry into, the con-
firmation of the execution of, or the 
maintenance of any commodity option 
transaction, expressly or impliedly to 
represent that compliance with the 
provisions of the Act or these regula-
tions constitutes a guarantee of the 
fulfillment of the commodity option 
transaction; 

(c) Upon acceptance of an order for a 
commodity option transaction, to fail 
unreasonably to secure prompt execu-
tion of such order or upon rejection of 
an order to fail to notify the person 
whose order has been rejected of such 
rejection; 

(d) To manipulate or attempt to ma-
nipulate the market price of any com-
modity option on or subject to the 
rules of any contract market: Provided, 
however, That for purposes of this para-
graph (d), any action taken by a con-
tract market pursuant to a rule ap-
proved by the Commission or any 
emergency action which a contract 
market is permitted to take pursuant 
to the Act or these regulations shall 
not be deemed to be a manipulation; 
and 

(e) Upon acceptance of an order for a 
commodity option transaction to buck-
et such order. 

[46 FR 54529, Nov. 3, 1981; 46 FR 55925, Nov. 13, 
1981] 

§ 33.10 Fraud in connection with com-
modity option transactions. 

It shall be unlawful for any person di-
rectly or indirectly: 
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(a) To cheat or defraud or attempt to 
cheat or defraud any other person; 

(b) To make or cause to be made to 
any other person any false report or 
statement thereof or cause to be en-
tered for any person any false record 
thereof; 

(c) To deceive or attempt to deceive 
any other person by any means whatso-
ever 
in or in connection with an offer to 
enter into, the entry into, the con-
firmation of the execution of, or the 
maintenance of, any commodity option 
transaction. 

§ 33.11 Exemptions. 
The Commission may, by order, upon 

written request or upon its own mo-
tion, exempt any person, either uncon-
ditionally or on a temporary or other 
conditional basis, from any provisions 
of this part, other than §§ 33.9 and 33.10, 
if it finds, in its discretion, that it 
would not be contrary to the public in-
terest to grant such exemption. 

[52 FR 29508, Aug. 10, 1987] 

PART 34—REGULATION OF HYBRID 
INSTRUMENTS 

Sec. 
34.1 Scope. 
34.2 Definitions. 
34.3 Hybrid instrument exemption. 

AUTHORITY: 7 U.S.C. 2, 6, 6c and 12a. 

SOURCE: 58 FR 5586, Jan. 22, 1993, unless 
otherwise noted. 

§ 34.1 Scope. 
The provisions of this part shall 

apply to any hybrid instrument which 
may be subject to the Act, and which 
has been entered into on or after Octo-
ber 23, 1974. 

§ 34.2 Definitions. 
(a) Hybrid instruments. Hybrid instru-

ment means an equity or debt security 
or depository instrument as defined in 
§ 34.3(a)(1) with one or more com-
modity-dependent components that 
have payment features similar to com-
modity futures or commodity option 
contracts or combinations thereof. 

(b) Commodity-independent component. 
Commodity-independent component 
means the component of a hybrid in-

strument, the payments of which do 
not result from indexing to, or calcula-
tion by reference to, the price of a com-
modity. 

(c) Commodity-independent value. 
Commodity-independent value means 
the present value of the payments at-
tributable to the commodity-inde-
pendent component calculated as of 
the time of issuance of the hybrid in-
strument. 

(d) Commodity-dependent component. A 
commodity-dependent component 
means a component of a hybrid instru-
ment, the payment of which results 
from indexing to, or calculation by ref-
erence to, the price of a commodity. 

(e) Commodity-dependent value. For 
purposes of application of Rule 
34.3(a)(2), a commodity-dependent 
value means the value of a commodity 
dependent-component, which when de-
composed into an option payout or 
payouts, is measured by the absolute 
net value of the put option premia with 
strike prices less than or equal to the 
reference price plus the absolute net 
value of the call option premia with 
strike prices greater than or equal to 
the reference price, calculated as of the 
time of issuance of the hybrid instru-
ment. 

(f) Option premium. Option premium 
means the value of an option on the 
referenced commodity of the hybrid in-
strument, and calculated using the 
same method as that used to determine 
the issue price of the instrument, or 
where such premia are not explicitly 
calculated in determining the issue 
price of the instrument, the value of 
such options calculated using a com-
mercially reasonable method appro-
priate to the instrument being priced. 

(g) Reference price. A reference price 
means a price nearest the current spot 
or forward price, whichever is used to 
price instrument, at which a com-
modity-dependent payment becomes 
non-zero, or, in the case where two po-
tential reference prices exist, the price 
that results in the greatest com-
modity-dependent value. 

§ 34.3 Hybrid instrument exemption. 

(a) A hybrid instrument is exempt 
from all provisions of the Act and any 
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person or class of persons offering, en-
tering into, rendering advice or ren-
dering other services with respect to 
such exempt hybrid instrument is ex-
empt for such activity from all provi-
sions of the Act (except in each case 
section 2(a)(1)(B)), provided the fol-
lowing terms and conditions are met: 

(1) The instrument is: 
(i) An equity or debt security within 

the meaning of section 2(1) of the Secu-
rities Act of 1933; or 

(ii) A demand deposit, time deposit or 
transaction account within the mean-
ing of 12 CFR 204.2 (b)(1), (c)(1) and (e), 
respectively, offered by an insured de-
pository institution as defined in sec-
tion 3 of the Federal Deposit Insurance 
Act; an insured credit union as defined 
in section 101 of the Federal Credit 
Union Act; or a Federal or State 
branch or agency of a foreign bank as 
defined in section 1 of the Inter-
national Banking Act; 

(2) The sum of the commodity-de-
pendent values of the commodity-de-
pendent components is less than the 
commodity-independent value of the 
commodity-independent component; 

(3) Provided that: 
(i) An issuer must receive full pay-

ment of the hybrid instrument’s pur-
chase price, and a purchaser or holder 
of a hybrid instrument may not be re-
quired to make additional out-of-pock-
et payments to the issuer during the 
life of the instrument or at maturity; 
and 

(ii) The instrument is not marketed 
as a futures contract or a commodity 
option, or, except to the extent nec-
essary to describe the functioning of 
the instrument or to comply with ap-
plicable disclosure requirements, as 
having the characteristics of a futures 
contract or a commodity option; and 

(iii) The instrument does not provide 
for settlement in the form of a delivery 
instrument that is specified as such in 
the rules of a designed contract mar-
ket; 

(4) The instrument is initially issued 
or sold subject to applicable federal or 
state securities or banking laws to per-
sons permitted thereunder to purchase 
or enter into the hybrid instrument. 

PART 35—SWAPS IN AN AGRICUL-
TURAL COMMODITY (AGRICUL-
TURAL SWAPS) 

AUTHORITY: 7 U.S.C. 2, 6(c), and 6c(b); and 
title VII, sec. 723(c)(3), Pub. L. 111–203, 124 
Stat. 1376, unless otherwise noted. 

SOURCE: 76 FR 49299, Aug. 10, 2011, unless 
otherwise noted. 

§ 35.1 Agricultural swaps, generally. 
(a) Any person or group of persons 

may offer to enter into, enter into, 
confirm the execution of, maintain a 
position in, or otherwise conduct activ-
ity related to, any transaction in inter-
state commerce that is a swap in an 
agricultural commodity subject to all 
provisions of the Act, including any 
Commission rule, regulation, or order 
thereunder, otherwise applicable to 
any other swap; and 

(b) In addition to paragraph (a) of 
this section, any transaction in inter-
state commerce that is a swap in an 
agricultural commodity may be trans-
acted on a swap execution facility, des-
ignated contract market, or otherwise 
in accordance with all provisions of the 
Act, including any Commission rule, 
regulation, or order thereunder, appli-
cable to any other swap eligible to be 
transacted on a swap execution facil-
ity, designated contract market, or 
otherwise. 

PART 36 [RESERVED] 

PART 37—SWAP EXECUTION 
FACILITIES 

Subpart A—General Provisions 

Sec. 
37.1 Scope. 
37.2 Applicable provisions. 
37.3 Requirements and procedures for reg-

istration. 
37.4 Procedures for listing products and im-

plementing rules. 
37.5 Information relating to swap execution 

facility compliance. 
37.6 Enforceability. 
37.7 Prohibited use of data collected for reg-

ulatory purposes. 
37.8 Boards of trade operating both a des-

ignated contract market and a swap exe-
cution facility. 

37.9 Methods of execution for required and 
permitted transactions. 
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37.10 Process for a swap execution facility 
to make a swap available to trade. 

37.11 [Reserved] 
37.12 Trade execution compliance schedule. 

Subpart B—Compliance with Core 
Principles 

37.100 Core Principle 1—Compliance with 
core principles. 

Subpart C—Compliance with Rules 

37.200 Core Principle 2—Compliance with 
rules. 

37.201 Operation of swap execution facility 
and compliance with rules. 

37.202 Access requirements. 
37.203 Rule enforcement program. 
37.204 Regulatory services provided by a 

third party. 
37.205 Audit trail. 
37.206 Disciplinary procedures and sanc-

tions. 

Subpart D—Swaps Not Readily Susceptible 
to Manipulation 

37.300 Core Principle 3—Swaps not readily 
susceptible to manipulation. 

37.301 General requirements. 

Subpart E—Monitoring of Trading and 
Trade Processing 

37.400 Core Principle 4—Monitoring of trad-
ing and trade processing. 

37.401 General requirements. 
37.402 Additional requirements for physical- 

delivery swaps. 
37.403 Additional requirements for cash-set-

tled swaps. 
37.404 Ability to obtain information. 
37.405 Risk controls for trading. 
37.406 Trade reconstruction. 
37.407 Regulatory service provider. 
37.408 Additional sources for compliance. 

Subpart F—Ability to Obtain Information 

37.500 Core Principle 5—Ability to obtain 
information. 

37.501 Establish and enforce rules. 
37.502 Collection of information. 
37.503 Provide information to the Commis-

sion. 
37.504 Information-sharing agreements. 

Subpart G—Position Limits or 
Accountability 

37.600 Core Principle 6—Position limits or 
accountability. 

37.601 Additional sources for compliance. 

Subpart H—Financial Integrity of 
Transactions 

37.700 Core Principle 7—Financial integrity 
of transactions. 

37.701 Required clearing. 
37.702 General financial integrity. 
37.703 Monitoring for financial soundness. 

Subpart I—Emergency Authority 

37.800 Core Principle 8—Emergency author-
ity. 

37.801 Additional sources for compliance. 

Subpart J—Timely Publication of Trading 
Information 

37.900 Core Principle 9—Timely publication 
of trading information. 

37.901 General requirements. 

Subpart K—Recordkeeping and Reporting 

37.1000 Core Principle 10—Recordkeeping 
and reporting. 

37.1001 Recordkeeping. 

Subpart L—Antitrust Considerations 

37.1100 Core Principle 11—Antitrust consid-
erations. 

37.1101 Additional sources for compliance. 

Subpart M—Conflicts of Interest 

37.1200 Core Principle 12—Conflicts of inter-
est. 

Subpart N—Financial Resources 

37.1300 Core Principle 13—Financial re-
sources. 

37.1301 General requirements. 
37.1302 Types of financial resources. 
37.1303 Computation of projected operating 

costs to meet financial resource require-
ment. 

37.1304 Valuation of financial resources. 
37.1305 Liquidity of financial resources. 
37.1306 Reporting to the Commission. 
37.1307 Delegation of authority. 

Subpart O—System Safeguards 

37.1400 Core Principle 14—System safe-
guards. 

37.1401 Requirements. 

Subpart P—Designation of Chief 
Compliance Officer 

37.1500 Core Principle 15—Designation of 
chief compliance officer. 

37.1501 Chief compliance officer. 

APPENDIX A TO PART 37—FORM SEF 
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APPENDIX B TO PART 37—GUIDANCE ON, AND 
ACCEPTABLE PRACTICES IN, COMPLIANCE 
WITH CORE PRINCIPLES 

AUTHORITY: 7 U.S.C. 1a, 2, 5, 6, 6c, 7, 7a–2, 
7b–3, and 12a, as amended by Titles VII and 
VIII of the Dodd-Frank Wall Street Reform 
and Consumer Protection Act, Pub. L. 111– 
203, 124 Stat. 1376. 

SOURCE: 78 FR 33582, June 4, 2013, unless 
otherwise noted. 

Subpart A—General Provisions 

§ 37.1 Scope. 

The provisions of this part shall 
apply to every swap execution facility 
that is registered or is applying to be-
come registered as a swap execution fa-
cility under section 5h of the Com-
modity Exchange Act (‘‘the Act’’); pro-
vided, however, nothing in this provi-
sion affects the eligibility of swap exe-
cution facilities to operate under the 
provisions of parts 38 or 49 of this chap-
ter. 

§ 37.2 Applicable provisions. 

A swap execution facility shall com-
ply with the requirements of this part 
and all other applicable Commission 
regulations, including § 1.60 and part 9 
of this chapter, and including any re-
lated definitions and cross-referenced 
sections. 

§ 37.3 Requirements and procedures 
for registration. 

(a) Requirements for registration. (1) 
Any person operating a facility that of-
fers a trading system or platform in 
which more than one market partici-
pant has the ability to execute or trade 
swaps with more than one other mar-
ket participant on the system or plat-
form shall register the facility as a 
swap execution facility under this part 
or as a designated contract market 
under part 38 of this chapter. 

(2) Minimum trading functionality. A 
swap execution facility shall, at a min-
imum, offer an Order Book as defined 
in paragraph (a)(3) of this section. 

(3) Order book means: 
(i) An electronic trading facility, as 

that term is defined in section 1a(16) of 
the Act; 

(ii) A trading facility, as that term is 
defined in section 1a(51) of the Act; or 

(iii) A trading system or platform in 
which all market participants in the 
trading system or platform have the 
ability to enter multiple bids and of-
fers, observe or receive bids and offers 
entered by other market participants, 
and transact on such bids and offers. 

(b) Procedures for full registration. (1) 
An applicant requesting registration as 
a swap execution facility shall: 

(i) File electronically a complete 
Form SEF as set forth in appendix A to 
this part, or any successor forms, and 
all information and documentation de-
scribed in such forms with the Sec-
retary of the Commission in the form 
and manner specified by the Commis-
sion; 

(ii) Provide to the Commission, upon 
the Commission’s request, any addi-
tional information and documentation 
necessary to review an application; and 

(iii) Request from the Commission a 
unique, extensible, alphanumeric code 
for the purpose of identifying the swap 
execution facility pursuant to part 45 
of this chapter. 

(2) Request for confidential treatment. 
(i) An applicant requesting registration 
as a swap execution facility shall iden-
tify with particularity any information 
in the application that will be subject 
to a request for confidential treatment 
pursuant to § 145.9 of this chapter. 

(ii) Section 40.8 of this chapter sets 
forth those sections of the application 
that will be made publicly available, 
notwithstanding a request for confiden-
tial treatment pursuant to § 145.9 of 
this chapter. 

(3) Amendment of application prior or 
subsequent to full registration. An appli-
cant amending a pending application 
for registration as a swap execution fa-
cility or requesting an amendment to 
an order of registration shall file an 
amended application electronically 
with the Secretary of the Commission 
in the manner specified by the Com-
mission. A swap execution facility 
shall file any amendment to an appli-
cation subsequent to registration as a 
submission under part 40 of this chap-
ter or as specified by the Commission. 

(4) Effect of incomplete application. If 
an application is incomplete pursuant 
to paragraph (b)(1) of this section, the 
Commission shall notify the applicant 
that its application will not be deemed 
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to have been submitted for purposes of 
the Commission’s review. 

(5) Commission review period. For an 
applicant who submits its application 
for registration as a swap execution fa-
cility on or after August 5, 2015 the 
Commission shall review such applica-
tion pursuant to the 180-day timeframe 
and procedures specified in section 6(a) 
of the Act. 

(6) Commission determination. (i) The 
Commission shall issue an order grant-
ing registration upon a Commission de-
termination, in its own discretion, that 
the applicant has demonstrated com-
pliance with the Act and the Commis-
sion’s regulations applicable to swap 
execution facilities. If deemed appro-
priate, the Commission may issue an 
order granting registration subject to 
conditions. 

(ii) The Commission may issue an 
order denying registration upon a Com-
mission determination, in its own dis-
cretion, that the applicant has not 
demonstrated compliance with the Act 
and the Commission’s regulations ap-
plicable to swap execution facilities. 

(c) Temporary registration. An appli-
cant seeking registration as a swap 
execution facility may request that the 
Commission grant the applicant tem-
porary registration by complying with 
the requirements in paragraph (c)(1) of 
this section. 

(1) Requirements for temporary registra-
tion. The Commission shall grant a re-
quest for temporary registration upon 
a Commission determination that the 
applicant has: 

(i) Completed all of the requirements 
under paragraph (b)(1)(i) of this sec-
tion; and 

(ii) Submitted a notice to the Com-
mission, concurrent with the filing of 
the application under paragraph 
(b)(1)(i) of this section, requesting that 
the Commission grant the applicant 
temporary registration. An applicant 
that is currently operating a swaps- 
trading platform in reliance upon ei-
ther an exemption granted by the Com-
mission or some form of no-action re-
lief granted by the Commission staff 
shall include in such notice a certifi-
cation that the applicant is operating 
pursuant to such exemption or no-ac-
tion relief. 

(iii) The Commission may deny a re-
quest for temporary registration upon 
a Commission determination that the 
applicant has not met the require-
ments under paragraphs (c)(1)(i) and 
(c)(1)(ii) of this section. 

(2) Operation pursuant to a grant of 
temporary registration. An applicant 
may operate as a swap execution facil-
ity under temporary registration upon 
receipt of a notice from the Commis-
sion granting such temporary registra-
tion, but in no case may begin oper-
ating as a temporarily registered swap 
execution facility before August 5, 2013. 

(3) Expiration of temporary registration. 
The temporary registration for a swap 
execution facility shall expire on the 
earlier of the date that: 

(i) The Commission grants or denies 
registration of the swap execution fa-
cility as provided under paragraph (b) 
of this section; 

(ii) The swap execution facility with-
draws its application for registration 
pursuant to paragraph (f) of this sec-
tion; or 

(iii) Temporary registration termi-
nates pursuant to paragraph (c)(5) of 
this section. 

(4) Effect of temporary registration. A 
grant of temporary registration by the 
Commission does not affect the right of 
the Commission to grant or deny reg-
istration as provided under paragraph 
(b) of this section. 

(5) Termination of temporary registra-
tion. Paragraph (c) of this section shall 
terminate two years from the effective 
date of this regulation except as pro-
vided for under paragraph (c)(6) of this 
section and except for an applicant who 
requested that the Commission grant 
the applicant temporary registration 
by complying with the requirements in 
paragraph (c)(1) of this section before 
the termination of paragraph (c) of this 
section and has not been granted or de-
nied registration under paragraph (b)(6) 
of this section by the time of the ter-
mination of paragraph (c) of this sec-
tion. Such an applicant may operate as 
a swap execution facility under tem-
porary registration upon receipt of a 
notice from the Commission granting 
such temporary registration until the 
Commission grants or denies registra-
tion pursuant to paragraph (b)(6) of 
this section. On the termination date 
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of paragraph (c) of this section, the 
Commission shall review such appli-
cant’s application pursuant to the time 
period and procedures in paragraph 
(b)(5) of this section. 

(6) Temporary registration for appli-
cants that are operational designated con-
tract markets. An applicant that is an 
operational designated contract mar-
ket and is also seeking to register as a 
swap execution facility in order to 
transfer one or more of its contracts 
may request that the Commission 
grant the applicant temporary reg-
istration by complying with the re-
quirements in paragraph (c)(1) of this 
section. The termination of temporary 
registration provision in paragraph 
(c)(5) of this section shall not apply to 
an applicant that is a non-dormant des-
ignated contract market as described 
in this paragraph. 

(d) Reinstatement of dormant registra-
tion. A dormant swap execution facility 
as defined in section 40.1 of this chap-
ter may reinstate its registration 
under the procedures of paragraph (b) 
of this section. The applicant may rely 
upon previously submitted materials if 
such materials accurately describe the 
dormant swap execution facility’s con-
ditions at the time that it applies for 
reinstatement of its registration. 

(e) Request for transfer of registration. 
(1) A swap execution facility seeking to 
transfer its registration from its cur-
rent legal entity to a new legal entity 
as a result of a corporate change shall 
file a request for approval to transfer 
such registration with the Secretary of 
the Commission in the form and man-
ner specified by the Commission. 

(2) Timeline for filing a request for 
transfer of registration. A request for 
transfer of registration shall be filed no 
later than three months prior to the 
anticipated corporate change; or in the 
event that the swap execution facility 
could not have known of the antici-
pated change three months prior to the 
anticipated change, as soon as it knows 
of such change. 

(3) Required information. The request 
for transfer of registration shall in-
clude the following: 

(i) The underlying agreement that 
governs the corporate change; 

(ii) A description of the corporate 
change, including the reason for the 

change and its impact on the swap exe-
cution facility, including its govern-
ance and operations, and its impact on 
the rights and obligations of market 
participants; 

(iii) A discussion of the transferee’s 
ability to comply with the Act, includ-
ing the core principles applicable to 
swap execution facilities, and the Com-
mission’s regulations thereunder; 

(iv) The governing documents of the 
transferee, including, but not limited 
to, articles of incorporation and by-
laws; 

(v) The transferee’s rules marked to 
show changes from the current rules of 
the swap execution facility; 

(vi) A representation by the trans-
feree that it: 

(A) Will be the surviving entity and 
successor-in-interest to the transferor 
swap execution facility and will retain 
and assume, without limitation, all of 
the assets and liabilities of the trans-
feror; 

(B) Will assume responsibility for 
complying with all applicable provi-
sions of the Act and the Commission’s 
regulations promulgated thereunder, 
including this part and appendices 
thereto; 

(C) Will assume, maintain, and en-
force all rules implementing and com-
plying with the core principles applica-
ble to swap execution facilities, includ-
ing the adoption of the transferor’s 
rulebook, as amended in the request, 
and that any such amendments will be 
submitted to the Commission pursuant 
to section 5c(c) of the Act and part 40 
of this chapter; 

(D) Will comply with all self-regu-
latory responsibilities except if other-
wise indicated in the request, and will 
maintain and enforce all self-regu-
latory programs; and 

(E) Will notify market participants 
of all changes to the transferor’s 
rulebook prior to the transfer and will 
further notify market participants of 
the concurrent transfer of the registra-
tion to the transferee upon Commis-
sion approval and issuance of an order 
permitting this transfer. 

(vii) A representation by the trans-
feree that upon the transfer: 

(A) It will assume responsibility for 
and maintain compliance with core 
principles for all swaps previously 
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made available for trading through the 
transferor, whether by certification or 
approval; and 

(B) None of the proposed rule changes 
will affect the rights and obligations of 
any market participant. 

(4) Commission determination. Upon re-
view of a request for transfer of reg-
istration, the Commission, as soon as 
practicable, shall issue an order either 
approving or denying the request. 

(f) Request for withdrawal of applica-
tion for registration. An applicant for 
registration as a swap execution facil-
ity may withdraw its application sub-
mitted pursuant to paragraph (b) of 
this section by filing a withdrawal re-
quest electronically with the Secretary 
of the Commission. Withdrawal of an 
application for registration shall not 
affect any action taken or to be taken 
by the Commission based upon actions, 
activities, or events occurring during 
the time that the application was pend-
ing with the Commission. 

(g) Request for vacation of registration. 
A swap execution facility may request 
that its registration be vacated under 
section 7 of the Act by filing a vacation 
request electronically with the Sec-
retary of the Commission. Vacation of 
registration shall not affect any action 
taken or to be taken by the Commis-
sion based upon actions, activities, or 
events occurring during the time that 
the swap execution facility was reg-
istered by the Commission. 

(h) Delegation of authority. The Com-
mission hereby delegates, until it or-
ders otherwise, to the Director of the 
Division of Market Oversight or such 
other employee or employees as the Di-
rector may designate from time to 
time, upon consultation with the Gen-
eral Counsel or the General Counsel’s 
delegate, authority to notify an appli-
cant seeking registration that its ap-
plication is incomplete and that it will 
not be deemed to have been submitted 
for purposes of the Commission’s re-
view, to notify an applicant seeking 
registration under section 6(a) of the 
Act that its application is materially 
incomplete and the running of the 180- 
day period is stayed, and to notify an 
applicant seeking temporary registra-
tion that its request is granted or de-
nied. The Director may submit to the 
Commission for its consideration any 

matter that has been delegated in this 
paragraph. Nothing in this paragraph 
prohibits the Commission, at its elec-
tion, from exercising the authority del-
egated in this paragraph. 

[78 FR 33582, June 4, 2013] 

§ 37.4 Procedures for listing products 
and implementing rules. 

(a) An applicant for registration as a 
swap execution facility may submit a 
swap’s terms and conditions prior to 
listing the product as part of its appli-
cation for registration. 

(b) Any swap terms and conditions or 
rules submitted as part of a swap exe-
cution facility’s application for reg-
istration shall be considered for ap-
proval by the Commission at the time 
the Commission issues the swap execu-
tion facility’s order of registration. 

(c) After the Commission issues the 
order of registration, a swap execution 
facility shall submit a swap’s terms 
and conditions, including amendments 
to such terms and conditions, new 
rules, or rule amendments pursuant to 
the procedures under part 40 of this 
chapter. 

(d) Any swap terms and conditions or 
rules submitted as part of an applica-
tion to reinstate the registration of a 
dormant swap execution facility, as de-
fined in § 40.1 of this chapter, shall be 
considered for approval by the Com-
mission at the time the Commission 
approves the dormant swap execution 
facility’s reinstatement of registra-
tion. 

§ 37.5 Information relating to swap 
execution facility compliance. 

(a) Request for information. Upon the 
Commission’s request, a swap execu-
tion facility shall file with the Com-
mission information related to its busi-
ness as a swap execution facility in the 
form and manner and within the time 
period as the Commission specifies in 
its request. 

(b) Demonstration of compliance. Upon 
the Commission’s request, a swap exe-
cution facility shall file with the Com-
mission a written demonstration, con-
taining supporting data, information, 
and documents that it is in compliance 
with one or more core principles or 
with its other obligations under the 
Act or the Commission’s regulations as 
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the Commission specifies in its re-
quest. The swap execution facility 
shall file such written demonstration 
in the form and manner and within the 
time period as the Commission speci-
fies in its request. 

(c) Equity interest transfer—(1) Equity 
interest transfer notification. A swap exe-
cution facility shall file with the Com-
mission a notification of each trans-
action that the swap execution facility 
enters into involving the transfer of 
fifty percent or more of the equity in-
terest in the swap execution facility. 
The Commission may, upon receiving 
such notification, request supporting 
documentation of the transaction. 

(2) Timing of notification. The equity 
interest transfer notice described in 
paragraph (c)(1) of this section shall be 
filed electronically with the Secretary 
of the Commission at its Washington, 
DC headquarters at 
submissions@cftc.gov and the Division of 
Market Oversight at 
DMOSubmissions@cftc.gov, at the ear-
liest possible time but in no event later 
than the open of business ten business 
days following the date upon which the 
swap execution facility enters into a 
firm obligation to transfer the equity 
interest. 

(3) Rule filing. Notwithstanding the 
foregoing, if any aspect of an equity in-
terest transfer described in paragraph 
(c)(1) of this section requires a swap 
execution facility to file a rule as de-
fined in part 40 of this chapter, then 
the swap execution facility shall com-
ply with the requirements of section 
5c(c) of the Act and part 40 of this 
chapter, and all other applicable Com-
mission regulations. 

(4) Certification. Upon a transfer of an 
equity interest of fifty percent or more 
in a swap execution facility, the swap 
execution facility shall file electroni-
cally with the Secretary of the Com-
mission at its Washington, DC head-
quarters at submissions@cftc.gov and 
the Division of Market Oversight at 
DMOSubmissions@cftc.gov, a certifi-
cation that the swap execution facility 
meets all of the requirements of sec-
tion 5h of the Act and the Commission 
regulations adopted thereunder, no 
later than two business days following 
the date on which the equity interest 
of fifty percent or more was acquired. 

(d) Delegation of authority. The Com-
mission hereby delegates, until it or-
ders otherwise, the authority set forth 
in this section to the Director of the 
Division of Market Oversight or such 
other employee or employees as the Di-
rector may designate from time to 
time. The Director may submit to the 
Commission for its consideration any 
matter that has been delegated in this 
paragraph. Nothing in this paragraph 
prohibits the Commission, at its elec-
tion, from exercising the authority del-
egated in this paragraph. 

§ 37.6 Enforceability. 

(a) A transaction entered into on or 
pursuant to the rules of a swap execu-
tion facility shall not be void, voidable, 
subject to rescission, otherwise invali-
dated, or rendered unenforceable as a 
result of: 

(1) A violation by the swap execution 
facility of the provisions of section 5h 
of the Act or this part; 

(2) Any Commission proceeding to 
alter or supplement a rule, term, or 
condition under section 8a(7) of the Act 
or to declare an emergency under sec-
tion 8a(9) of the Act; or 

(3) Any other proceeding the effect of 
which is to: 

(i) Alter or supplement a specific 
term or condition or trading rule or 
procedure; or 

(ii) Require a swap execution facility 
to adopt a specific term or condition, 
trading rule or procedure, or to take or 
refrain from taking a specific action. 

(b) A swap execution facility shall 
provide each counterparty to a trans-
action that is entered into on or pursu-
ant to the rules of the swap execution 
facility with a written record of all of 
the terms of the transaction which 
shall legally supersede any previous 
agreement and serve as a confirmation 
of the transaction. The confirmation of 
all terms of the transaction shall take 
place at the same time as execution; 
provided that specific customer identi-
fiers for accounts included in bunched 
orders involving swaps need not be in-
cluded in confirmations provided by a 
swap execution facility if the applica-
ble requirements of § 1.35(b)(5) of this 
chapter are met. 
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§ 37.7 Prohibited use of data collected 
for regulatory purposes. 

A swap execution facility shall not 
use for business or marketing purposes 
any proprietary data or personal infor-
mation it collects or receives, from or 
on behalf of any person, for the purpose 
of fulfilling its regulatory obligations; 
provided, however, that a swap execu-
tion facility may use such data or in-
formation for business or marketing 
purposes if the person from whom it 
collects or receives such data or infor-
mation clearly consents to the swap 
execution facility’s use of such data or 
information in such manner. A swap 
execution facility shall not condition 
access to its market(s) or market serv-
ices on a person’s consent to the swap 
execution facility’s use of proprietary 
data or personal information for busi-
ness or marketing purposes. A swap 
execution facility, where necessary for 
regulatory purposes, may share such 
data or information with one or more 
swap execution facilities or designated 
contract markets registered with the 
Commission. 

§ 37.8 Boards of trade operating both a 
designated contract market and a 
swap execution facility. 

(a) An entity that intends to operate 
both a designated contract market and 
a swap execution facility shall sepa-
rately register the two entities pursu-
ant to the designated contract market 
designation procedures set forth in 
part 38 of this chapter and the swap 
execution facility registration proce-
dures set forth in this part. On an on-
going basis, the entity shall comply 
with the core principles for designated 
contract markets under section 5(d) of 
the Act and the regulations under part 
38 of this chapter and the core prin-
ciples for swap execution facilities 
under section 5h of the Act and the reg-
ulations under this part. 

(b) A board of trade, as defined in sec-
tion 1a(6) of the Act, that operates 
both a designated contract market and 
a swap execution facility and that uses 
the same electronic trade execution 
system for executing and trading swaps 
on the designated contract market and 
on the swap execution facility shall 
clearly identify to market participants 
for each swap whether the execution or 

trading of such swaps is taking place 
on the designated contract market or 
on the swap execution facility. 

§ 37.9 Methods of execution for re-
quired and permitted transactions. 

(a) Execution methods for required 
transactions. (1) Required transaction 
means any transaction involving a 
swap that is subject to the trade execu-
tion requirement in section 2(h)(8) of 
the Act. 

(2) Execution methods. (i) Each Re-
quired Transaction that is not a block 
trade as defined in § 43.2 of this chapter 
shall be executed on a swap execution 
facility in accordance with one of the 
following methods of execution: 

(A) An Order Book as defined in 
§ 37.3(a)(3); or 

(B) A Request for Quote System, as 
defined in paragraph (a)(3) of this sec-
tion, that operates in conjunction with 
an Order Book as defined in § 37.3(a)(3). 

(ii) In providing either one of the exe-
cution methods set forth in paragraph 
(a)(2)(i)(A) or (B) of this section, a swap 
execution facility may for purposes of 
execution and communication use any 
means of interstate commerce, includ-
ing, but not limited to, the mail, inter-
net, email, and telephone, provided 
that the chosen execution method sat-
isfies the requirements provided in 
§ 37.3(a)(3) for Order Books or in para-
graph (a)(3) of this section for Request 
for Quote Systems. 

(3) Request for quote system means a 
trading system or platform in which a 
market participant transmits a request 
for a quote to buy or sell a specific in-
strument to no less than three market 
participants in the trading system or 
platform, to which all such market 
participants may respond. The three 
market participants shall not be affili-
ates of or controlled by the requester 
and shall not be affiliates of or con-
trolled by each other. A swap execution 
facility that offers a request for quote 
system in connection with Required 
Transactions shall provide the fol-
lowing functionality: 

(i) At the same time that the re-
quester receives the first responsive bid 
or offer, the swap execution facility 
shall communicate to the requester 
any firm bid or offer pertaining to the 
same instrument resting on any of the 
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swap execution facility’s Order Books, 
as defined in § 37.3(a)(3); 

(ii) The swap execution facility shall 
provide the requester with the ability 
to execute against such firm resting 
bids or offers along with any responsive 
orders; and 

(iii) The swap execution facility shall 
ensure that its trading protocols pro-
vide each of its market participants 
with equal priority in receiving re-
quests for quotes and in transmitting 
and displaying for execution responsive 
orders. 

(b) Time delay requirement for required 
transactions on an order book—(1) Time 
delay requirement. A swap execution fa-
cility shall require that a broker or 
dealer who seeks to either execute 
against its customer’s order or execute 
two of its customers’ orders against 
each other through the swap execution 
facility’s Order Book, following some 
form of pre-arrangement or pre-nego-
tiation of such orders, be subject to at 
least a 15 second time delay between 
the entry of those two orders into the 
Order Book, such that one side of the 
potential transaction is disclosed and 
made available to other market par-
ticipants before the second side of the 
potential transaction, whether for the 
broker’s or dealer’s own account or for 
a second customer, is submitted for 
execution. 

(2) Adjustment of time delay require-
ment. A swap execution facility may 
adjust the time period of the 15 second 
time delay requirement described in 
paragraph (b)(1) of this section, based 
upon a swap’s liquidity or other prod-
uct-specific considerations; however, 
the time delay shall be set for a suffi-
cient period of time so that an order is 
exposed to the market and other mar-
ket participants have a meaningful op-
portunity to execute against such 
order. 

(c) Execution methods for permitted 
transactions. (1) Permitted transaction 
means any transaction not involving a 
swap that is subject to the trade execu-
tion requirement in section 2(h)(8) of 
the Act. 

(2) Execution methods. A swap execu-
tion facility may offer any method of 
execution for each Permitted Trans-
action. 

§ 37.10 Process for a swap execution 
facility to make a swap available to 
trade. 

(a)(1) Required submission. A swap exe-
cution facility that makes a swap 
available to trade in accordance with 
paragraph (b) of this section, shall sub-
mit to the Commission its determina-
tion with respect to such swap as a 
rule, as that term is defined by § 40.1 of 
this chapter, pursuant to the proce-
dures under part 40 of this chapter. 

(2) Listing requirement. A swap execu-
tion facility that makes a swap avail-
able to trade must demonstrate that it 
lists or offers that swap for trading on 
its trading system or platform. 

(b) Factors to consider. To make a 
swap available to trade, for purposes of 
section 2(h)(8) of the Act, a swap execu-
tion facility shall consider, as appro-
priate, the following factors with re-
spect to such swap: 

(1) Whether there are ready and will-
ing buyers and sellers; 

(2) The frequency or size of trans-
actions; 

(3) The trading volume; 
(4) The number and types of market 

participants; 
(5) The bid/ask spread; or 
(6) The usual number of resting firm 

or indicative bids and offers. 
(c) Applicability. Upon a determina-

tion that a swap is available to trade 
on any swap execution facility or des-
ignated contract market pursuant to 
part 40 of this chapter, all other swap 
execution facilities and designated con-
tract markets shall comply with the 
requirements of section 2(h)(8)(A) of 
the Act in listing or offering such swap 
for trading. 

(d) Removal—(1) Determination. The 
Commission may issue a determination 
that a swap is no longer available to 
trade upon determining that no swap 
execution facility or designated con-
tract market lists such swap for trad-
ing. 

(2) Delegation of Authority. (i) The 
Commission hereby delegates, until it 
orders otherwise, to the Director of the 
Division of Market Oversight or such 
other employee or employees as the Di-
rector may designate from time to 
time, the authority to issue a deter-
mination that a swap is no longer 
available to trade. 
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(ii) The Director may submit to the 
Commission for its consideration any 
matter that has been delegated in this 
section. Nothing in this section pro-
hibits the Commission, at its election, 
from exercising the authority dele-
gated in this section. 

[78 FR 33630, June 4, 2013] 

§ 37.11 [Reserved] 

§ 37.12 Trade execution compliance 
schedule. 

(a) A swap transaction shall be sub-
ject to the requirements of section 
2(h)(8) of the Act upon the later of: 

(1) The applicable deadline estab-
lished under the compliance schedule 
provided under § 50.25(b) of this chapter; 
or 

(2) Thirty days after the available-to- 
trade determination submission or cer-
tification for that swap is, respec-
tively, deemed approved under § 40.5 of 
this chapter or deemed certified under 
§ 40.6 of this chapter. 

(b) Nothing in this section shall pro-
hibit any counterparty from complying 
voluntarily with the requirements of 
section 2(h)(8) of the Act sooner than 
as provided in paragraph (a) of this sec-
tion. 

[78 FR 33630, June 4, 2013] 

Subpart B—Compliance With Core 
Principles 

§ 37.100 Core Principle 1—Compliance 
with core principles. 

(a) In general. To be registered, and 
maintain registration, as a swap execu-
tion facility, the swap execution facil-
ity shall comply with— 

(1) The core principles described in 
section 5h of the Act; and 

(2) Any requirement that the Com-
mission may impose by rule or regula-
tion pursuant to section 8a(5) of the 
Act. 

(b) Reasonable discretion of a swap exe-
cution facility. Unless otherwise deter-
mined by the Commission by rule or 
regulation, a swap execution facility 
described in paragraph (a) of this sec-
tion shall have reasonable discretion in 
establishing the manner in which the 
swap execution facility complies with 

the core principles described in section 
5h of the Act. 

Subpart C—Compliance With 
Rules 

§ 37.200 Core Principle 2—Compliance 
with rules. 

A swap execution facility shall: 
(a) Establish and enforce compliance 

with any rule of the swap execution fa-
cility, including the terms and condi-
tions of the swaps traded or processed 
on or through the swap execution facil-
ity and any limitation on access to the 
swap execution facility; 

(b) Establish and enforce trading, 
trade processing, and participation 
rules that will deter abuses and have 
the capacity to detect, investigate, and 
enforce those rules, including means to 
provide market participants with im-
partial access to the market and to 
capture information that may be used 
in establishing whether rule violations 
have occurred; 

(c) Establish rules governing the op-
eration of the facility, including rules 
specifying trading procedures to be 
used in entering and executing orders 
traded or posted on the facility, includ-
ing block trades; and 

(d) Provide by its rules that when a 
swap dealer or major swap participant 
enters into or facilitates a swap that is 
subject to the mandatory clearing re-
quirement of section 2(h) of the Act, 
the swap dealer or major swap partici-
pant shall be responsible for compli-
ance with the mandatory trading re-
quirement under section 2(h)(8) of the 
Act. 

§ 37.201 Operation of swap execution 
facility and compliance with rules. 

(a) A swap execution facility shall es-
tablish rules governing the operation 
of the swap execution facility, includ-
ing, but not limited to, rules specifying 
trading procedures to be followed by 
members and market participants 
when entering and executing orders 
traded or posted on the swap execution 
facility, including block trades, as de-
fined in part 43 of this chapter, if of-
fered. 
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(b) A swap execution facility shall es-
tablish and impartially enforce compli-
ance with the rules of the swap execu-
tion facility, including, but not limited 
to— 

(1) The terms and conditions of any 
swaps traded or processed on or 
through the swap execution facility; 

(2) Access to the swap execution fa-
cility; 

(3) Trade practice rules; 
(4) Audit trail requirements; 
(5) Disciplinary rules; and 
(6) Mandatory trading requirements. 

§ 37.202 Access requirements. 

(a) Impartial access to markets and 
market services. A swap execution facil-
ity shall provide any eligible contract 
participant and any independent soft-
ware vendor with impartial access to 
its market(s) and market services, in-
cluding any indicative quote screens or 
any similar pricing data displays, pro-
vided that the facility has: 

(1) Criteria governing such access 
that are impartial, transparent, and 
applied in a fair and nondiscriminatory 
manner; 

(2) Procedures whereby eligible con-
tract participants provide the swap 
execution facility with written or elec-
tronic confirmation of their status as 
eligible contract participants, as de-
fined by the Act and Commission regu-
lations, prior to obtaining access; and 

(3) Comparable fee structures for eli-
gible contract participants and inde-
pendent software vendors receiving 
comparable access to, or services from, 
the swap execution facility. 

(b) Jurisdiction. Prior to granting any 
eligible contract participant access to 
its facilities, a swap execution facility 
shall require that the eligible contract 
participant consent to its jurisdiction. 

(c) Limitations on access. A swap exe-
cution facility shall establish and im-
partially enforce rules governing any 
decision to allow, deny, suspend, or 
permanently bar eligible contract par-
ticipants’ access to the swap execution 
facility, including when such decisions 
are made as part of a disciplinary or 
emergency action taken by the swap 
execution facility. 

§ 37.203 Rule enforcement program. 

A swap execution facility shall estab-
lish and enforce trading, trade proc-
essing, and participation rules that 
will deter abuses and it shall have the 
capacity to detect, investigate, and en-
force those rules. 

(a) Abusive trading practices prohibited. 
A swap execution facility shall prohibit 
abusive trading practices on its mar-
kets by members and market partici-
pants. Swap execution facilities that 
permit intermediation shall prohibit 
customer-related abuses including, but 
not limited to, trading ahead of cus-
tomer orders, trading against customer 
orders, accommodation trading, and 
improper cross trading. Specific trad-
ing practices that shall be prohibited 
include front-running, wash trading, 
pre-arranged trading (except for block 
trades permitted by part 43 of this 
chapter or other types of transactions 
certified to or approved by the Com-
mission pursuant to the procedures 
under part 40 of this chapter), fraudu-
lent trading, money passes, and any 
other trading practices that a swap 
execution facility deems to be abusive. 
A swap execution facility shall also 
prohibit any other manipulative or dis-
ruptive trading practices prohibited by 
the Act or by the Commission pursuant 
to Commission regulation. 

(b) Capacity to detect and investigate 
rule violations. A swap execution facil-
ity shall have arrangements and re-
sources for effective enforcement of its 
rules. Such arrangements shall include 
the authority to collect information 
and documents on both a routine and 
non-routine basis, including the au-
thority to examine books and records 
kept by the swap execution facility’s 
members and by persons under inves-
tigation. A swap execution facility’s 
arrangements and resources shall also 
facilitate the direct supervision of the 
market and the analysis of data col-
lected to determine whether a rule vio-
lation has occurred. 

(c) Compliance staff and resources. A 
swap execution facility shall establish 
and maintain sufficient compliance 
staff and resources to ensure that it 
can conduct effective audit trail re-
views, trade practice surveillance, mar-
ket surveillance, and real-time market 
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monitoring. The swap execution facili-
ty’s compliance staff shall also be suf-
ficient to address unusual market or 
trading events as they arise, and to 
conduct and complete investigations in 
a timely manner, as set forth in 
§ 37.203(f). 

(d) Automated trade surveillance sys-
tem. A swap execution facility shall 
maintain an automated trade surveil-
lance system capable of detecting po-
tential trade practice violations. The 
automated trade surveillance system 
shall load and process daily orders and 
trades no later than 24 hours after the 
completion of the trading day. The 
automated trade surveillance system 
shall have the capability to detect and 
flag specific trade execution patterns 
and trade anomalies; compute, retain, 
and compare trading statistics; com-
pute trade gains, losses, and swap- 
equivalent positions; reconstruct the 
sequence of market activity; perform 
market analyses; and support system 
users to perform in-depth analyses and 
ad hoc queries of trade-related data. 

(e) Real-time market monitoring. A 
swap execution facility shall conduct 
real-time market monitoring of all 
trading activity on its system(s) or 
platform(s) to identify disorderly trad-
ing and any market or system anoma-
lies. A swap execution facility shall 
have the authority to adjust trade 
prices or cancel trades when necessary 
to mitigate market disrupting events 
caused by malfunctions in its system(s) 
or platform(s) or errors in orders sub-
mitted by members and market par-
ticipants. Any trade price adjustments 
or trade cancellations shall be trans-
parent to the market and subject to 
standards that are clear, fair, and pub-
licly available. 

(f) Investigations and investigation re-
ports—(1) Procedures. A swap execution 
facility shall establish and maintain 
procedures that require its compliance 
staff to conduct investigations of pos-
sible rule violations. An investigation 
shall be commenced upon the receipt of 
a request from Commission staff or 
upon the discovery or receipt of infor-
mation by the swap execution facility 
that indicates a reasonable basis for 
finding that a violation may have oc-
curred or will occur. 

(2) Timeliness. Each compliance staff 
investigation shall be completed in a 
timely manner. Absent mitigating fac-
tors, a timely manner is no later than 
12 months after the date that an inves-
tigation is opened. Mitigating factors 
that may reasonably justify an inves-
tigation taking longer than 12 months 
to complete include the complexity of 
the investigation, the number of firms 
or individuals involved as potential 
wrongdoers, the number of potential 
violations to be investigated, and the 
volume of documents and data to be ex-
amined and analyzed by compliance 
staff. 

(3) Investigation reports when a reason-
able basis exists for finding a violation. 
Compliance staff shall submit a writ-
ten investigation report for discipli-
nary action in every instance in which 
compliance staff determines from sur-
veillance or from an investigation that 
a reasonable basis exists for finding a 
rule violation. The investigation report 
shall include the reason the investiga-
tion was initiated; a summary of the 
complaint, if any; the relevant facts; 
compliance staff’s analysis and conclu-
sions; and a recommendation as to 
whether disciplinary action should be 
pursued. 

(4) Investigation reports when no rea-
sonable basis exists for finding a viola-
tion. If after conducting an investiga-
tion, compliance staff determines that 
no reasonable basis exists for finding a 
rule violation, it shall prepare a writ-
ten report including the reason the in-
vestigation was initiated; a summary 
of the complaint, if any; the relevant 
facts; and compliance staff’s analysis 
and conclusions. 

(5) Warning letters. No more than one 
warning letter may be issued to the 
same person or entity found to have 
committed the same rule violation 
within a rolling twelve month period. 

(g) Additional sources for compliance. A 
swap execution facility may refer to 
the guidance and/or acceptable prac-
tices in appendix B of this part to dem-
onstrate to the Commission compli-
ance with the requirements of § 37.203. 

§ 37.204 Regulatory services provided 
by a third party. 

(a) Use of regulatory service provider 
permitted. A swap execution facility 
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may choose to contract with a reg-
istered futures association or another 
registered entity, as such terms are de-
fined under the Act, or the Financial 
Industry Regulatory Authority (collec-
tively, ‘‘regulatory service providers’’), 
for the provision of services to assist in 
complying with the Act and Commis-
sion regulations thereunder, as ap-
proved by the Commission. Any swap 
execution facility that chooses to con-
tract with a regulatory service pro-
vider shall ensure that such provider 
has the capacity and resources nec-
essary to provide timely and effective 
regulatory services, including adequate 
staff and automated surveillance sys-
tems. A swap execution facility shall 
at all times remain responsible for the 
performance of any regulatory services 
received, for compliance with the swap 
execution facility’s obligations under 
the Act and Commission regulations, 
and for the regulatory service pro-
vider’s performance on its behalf. 

(b) Duty to supervise regulatory service 
provider. A swap execution facility that 
elects to use the service of a regulatory 
service provider shall retain sufficient 
compliance staff to supervise the qual-
ity and effectiveness of the regulatory 
services provided on its behalf. Compli-
ance staff of the swap execution facil-
ity shall hold regular meetings with 
the regulatory service provider to dis-
cuss ongoing investigations, trading 
patterns, market participants, and any 
other matters of regulatory concern. A 
swap execution facility shall also con-
duct periodic reviews of the adequacy 
and effectiveness of services provided 
on its behalf. Such reviews shall be 
documented carefully and made avail-
able to the Commission upon request. 

(c) Regulatory decisions required from 
the swap execution facility. A swap exe-
cution facility that elects to use the 
service of a regulatory service provider 
shall retain exclusive authority in all 
substantive decisions made by its regu-
latory service provider, including, but 
not limited to, decisions involving the 
cancellation of trades, the issuance of 
disciplinary charges against members 
or market participants, and denials of 
access to the trading platform for dis-
ciplinary reasons. A swap execution fa-
cility shall document any instances 
where its actions differ from those rec-

ommended by its regulatory service 
provider, including the reasons for the 
course of action recommended by the 
regulatory service provider and the 
reasons why the swap execution facil-
ity chose a different course of action. 

§ 37.205 Audit trail. 
A swap execution facility shall estab-

lish procedures to capture and retain 
information that may be used in estab-
lishing whether rule violations have 
occurred. 

(a) Audit trail required. A swap execu-
tion facility shall capture and retain 
all audit trail data necessary to detect, 
investigate, and prevent customer and 
market abuses. Such data shall be suf-
ficient to reconstruct all indications of 
interest, requests for quotes, orders, 
and trades within a reasonable period 
of time and to provide evidence of any 
violations of the rules of the swap exe-
cution facility. An acceptable audit 
trail shall also permit the swap execu-
tion facility to track a customer order 
from the time of receipt through fill, 
allocation, or other disposition, and 
shall include both order and trade data. 

(b) Elements of an acceptable audit trail 
program—(1) Original source documents. 
A swap execution facility’s audit trail 
shall include original source docu-
ments. Original source documents in-
clude unalterable, sequentially-identi-
fied records on which trade execution 
information is originally recorded, 
whether recorded manually or elec-
tronically. Records for customer orders 
(whether filled, unfilled, or cancelled, 
each of which shall be retained or elec-
tronically captured) shall reflect the 
terms of the order, an account identi-
fier that relates back to the account(s) 
owner(s), the time of order entry, and 
the time of trade execution. Swap exe-
cution facilities shall require that all 
orders, indications of interest, and re-
quests for quotes be immediately cap-
tured in the audit trail. 

(2) Transaction history database. A 
swap execution facility’s audit trail 
program shall include an electronic 
transaction history database. An ade-
quate transaction history database in-
cludes a history of all indications of in-
terest, requests for quotes, orders, and 
trades entered into a swap execution 
facility’s trading system or platform, 
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including all order modifications and 
cancellations. An adequate transaction 
history database also includes: 

(i) All data that are input into the 
trade entry or matching system for the 
transaction to match and clear; 

(ii) The customer type indicator 
code; 

(iii) Timing and sequencing data ade-
quate to reconstruct trading; and 

(iv) Identification of each account to 
which fills are allocated. 

(3) Electronic analysis capability. A 
swap execution facility’s audit trail 
program shall include electronic anal-
ysis capability with respect to all audit 
trail data in the transaction history 
database. Such electronic analysis ca-
pability shall ensure that the swap exe-
cution facility has the ability to recon-
struct indications of interest, requests 
for quotes, orders, and trades, and iden-
tify possible trading violations with re-
spect to both customer and market 
abuse. 

(4) Safe storage capability. A swap exe-
cution facility’s audit trail program 
shall include the capability to safely 
store all audit trail data retained in its 
transaction history database. Such safe 
storage capability shall include the ca-
pability to store all data in the data-
base in a manner that protects it from 
unauthorized alteration, as well as 
from accidental erasure or other loss. 
Data shall be retained in accordance 
with the recordkeeping requirements of 
Core Principle 10 for swap execution fa-
cilities and the associated regulations 
in subpart K of this part. 

(c) Enforcement of audit trail require-
ments—(1) Annual audit trail and record-
keeping reviews. A swap execution facil-
ity shall enforce its audit trail and rec-
ordkeeping requirements through at 
least annual reviews of all members 
and persons and firms subject to the 
swap execution facility’s recordkeeping 
rules to verify their compliance with 
the swap execution facility’s audit 
trail and recordkeeping requirements. 
Such reviews shall include, but are not 
limited to, reviews of randomly se-
lected samples of front-end audit trail 
data for order routing systems; a re-
view of the process by which user iden-
tifications are assigned and user identi-
fication records are maintained; a re-
view of usage patterns associated with 

user identifications to monitor for vio-
lations of user identification rules; and 
reviews of account numbers and cus-
tomer type indicator codes in trade 
records to test for accuracy and im-
proper use. 

(2) Enforcement program required. A 
swap execution facility shall establish 
a program for effective enforcement of 
its audit trail and recordkeeping re-
quirements. An effective program shall 
identify members and persons and 
firms subject to the swap execution fa-
cility’s recordkeeping rules that have 
failed to maintain high levels of com-
pliance with such requirements, and 
impose meaningful sanctions when de-
ficiencies are found. Sanctions shall be 
sufficient to deter recidivist behavior. 
No more than one warning letter shall 
be issued to the same person or entity 
found to have committed the same vio-
lation of audit trail or recordkeeping 
requirements within a rolling twelve 
month period. 

§ 37.206 Disciplinary procedures and 
sanctions. 

A swap execution facility shall estab-
lish trading, trade processing, and par-
ticipation rules that will deter abuses 
and have the capacity to enforce such 
rules through prompt and effective dis-
ciplinary action, including suspension 
or expulsion of members or market 
participants that violate the rules of 
the swap execution facility. 

(a) Enforcement staff. A swap execu-
tion facility shall establish and main-
tain sufficient enforcement staff and 
resources to effectively and promptly 
prosecute possible rule violations with-
in the disciplinary jurisdiction of the 
swap execution facility. 

(b) Disciplinary panels. A swap execu-
tion facility shall establish one or 
more disciplinary panels that are au-
thorized to fulfill their obligations 
under the rules of this subpart. Dis-
ciplinary panels shall meet the com-
position requirements of part 40 of this 
chapter, and shall not include any 
members of the swap execution facili-
ty’s compliance staff or any person in-
volved in adjudicating any other stage 
of the same proceeding. 

(c) Hearings. A swap execution facil-
ity shall adopt rules that provide for 
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the following minimum requirements 
for any hearing: 

(1) The hearing shall be fair, shall be 
conducted before members of the dis-
ciplinary panel, and shall be promptly 
convened after reasonable notice to the 
respondent; and 

(2) If the respondent has requested a 
hearing, a copy of the hearing shall be 
made and shall become a part of the 
record of the proceeding. The record 
shall not be required to be transcribed 
unless: 

(i) The transcript is requested by 
Commission staff or the respondent; 

(ii) The decision is appealed pursuant 
to the rules of the swap execution facil-
ity; or 

(iii) The decision is reviewed by the 
Commission pursuant to section 8c of 
the Act or part 9 of this chapter. In all 
other instances, a summary record of a 
hearing is permitted. 

(d) Decisions. Promptly following a 
hearing conducted in accordance with 
the rules of the swap execution facil-
ity, the disciplinary panel shall render 
a written decision based upon the 
weight of the evidence contained in the 
record of the proceeding and shall pro-
vide a copy to the respondent. The de-
cision shall include: 

(1) The notice of charges or a sum-
mary of the charges; 

(2) The answer, if any, or a summary 
of the answer; 

(3) A summary of the evidence pro-
duced at the hearing or, where appro-
priate, incorporation by reference of 
the investigation report; 

(4) A statement of findings and con-
clusions with respect to each charge, 
and a complete explanation of the evi-
dentiary and other basis for such find-
ings and conclusions with respect to 
each charge; 

(5) An indication of each specific rule 
that the respondent was found to have 
violated; and 

(6) A declaration of all sanctions im-
posed against the respondent, including 
the basis for such sanctions and the ef-
fective date of such sanctions. 

(e) Disciplinary sanctions. All discipli-
nary sanctions imposed by a swap exe-
cution facility or its disciplinary pan-
els shall be commensurate with the 
violations committed and shall be 
clearly sufficient to deter recidivism or 

similar violations by other market par-
ticipants. All disciplinary sanctions, 
including sanctions imposed pursuant 
to an accepted settlement offer, shall 
take into account the respondent’s dis-
ciplinary history. In the event of dem-
onstrated customer harm, any discipli-
nary sanction shall also include full 
customer restitution, except where the 
amount of restitution or to whom it 
should be provided cannot be reason-
ably determined. 

(f) Warning letters. Where a rule viola-
tion is found to have occurred, no more 
than one warning letter may be issued 
per rolling twelve month period for the 
same violation. 

(g) Additional sources for compliance. A 
swap execution facility may refer to 
the guidance and/or acceptable prac-
tices in appendix B of this part to dem-
onstrate to the Commission compli-
ance with the requirements of § 37.206. 

Subpart D—Swaps Not Readily 
Susceptible to Manipulation 

§ 37.300 Core Principle 3—Swaps not 
readily susceptible to manipulation. 

The swap execution facility shall per-
mit trading only in swaps that are not 
readily susceptible to manipulation. 

§ 37.301 General requirements. 
To demonstrate to the Commission 

compliance with the requirements of 
§ 37.300, a swap execution facility shall, 
at the time it submits a new swap con-
tract in advance to the Commission 
pursuant to part 40 of this chapter, pro-
vide the applicable information as set 
forth in appendix C to part 38 of this 
chapter—Demonstration of Compliance 
That a Contract is not Readily Suscep-
tible to Manipulation. A swap execu-
tion facility may also refer to the guid-
ance and/or acceptable practices in ap-
pendix B of this part. 

Subpart E—Monitoring of Trading 
and Trade Processing 

§ 37.400 Core Principle 4—Monitoring 
of trading and trade processing. 

The swap execution facility shall: 
(a) Establish and enforce rules or 

terms and conditions defining, or speci-
fications detailing: 
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(1) Trading procedures to be used in 
entering and executing orders traded 
on or through the facilities of the swap 
execution facility; and 

(2) Procedures for trade processing of 
swaps on or through the facilities of 
the swap execution facility; and 

(b) Monitor trading in swaps to pre-
vent manipulation, price distortion, 
and disruptions of the delivery or cash 
settlement process through surveil-
lance, compliance, and disciplinary 
practices and procedures, including 
methods for conducting real-time mon-
itoring of trading and comprehensive 
and accurate trade reconstructions. 

§ 37.401 General requirements. 
A swap execution facility shall: 
(a) Collect and evaluate data on its 

market participants’ market activity 
on an ongoing basis in order to detect 
and prevent manipulation, price distor-
tions, and, where possible, disruptions 
of the physical-delivery or cash-settle-
ment process; 

(b) Monitor and evaluate general 
market data in order to detect and pre-
vent manipulative activity that would 
result in the failure of the market 
price to reflect the normal forces of 
supply and demand; 

(c) Demonstrate an effective program 
for conducting real-time monitoring of 
trading for the purpose of detecting 
and resolving abnormalities; and 

(d) Demonstrate the ability to com-
prehensively and accurately recon-
struct daily trading activity for the 
purpose of detecting instances or 
threats of manipulation, price distor-
tion, and disruptions. 

§ 37.402 Additional requirements for 
physical-delivery swaps. 

For physical-delivery swaps, the 
swap execution facility shall dem-
onstrate that it: 

(a) Monitors a swap’s terms and con-
ditions as they relate to the underlying 
commodity market; and 

(b) Monitors the availability of the 
supply of the commodity specified by 
the delivery requirements of the swap. 

§ 37.403 Additional requirements for 
cash-settled swaps. 

(a) For cash-settled swaps, the swap 
execution facility shall demonstrate 

that it monitors the pricing of the ref-
erence price used to determine cash 
flows or settlement; 

(b) For cash-settled swaps listed on 
the swap execution facility where the 
reference price is formulated and com-
puted by the swap execution facility, 
the swap execution facility shall dem-
onstrate that it monitors the contin-
ued appropriateness of its methodology 
for deriving that price; and 

(c) For cash-settled swaps listed on 
the swap execution facility where the 
reference price relies on a third-party 
index or instrument, including an 
index or instrument traded on another 
venue, the swap execution facility shall 
demonstrate that it monitors the con-
tinued appropriateness of the index or 
instrument. 

§ 37.404 Ability to obtain information. 

(a) A swap execution facility shall 
demonstrate that it has access to suffi-
cient information to assess whether 
trading in swaps listed on its market, 
in the index or instrument used as a 
reference price, or in the underlying 
commodity for its listed swaps is being 
used to affect prices on its market. 

(b) A swap execution facility shall 
have rules that require its market par-
ticipants to keep records of their trad-
ing, including records of their activity 
in the index or instrument used as a 
reference price, the underlying com-
modity, and related derivatives mar-
kets, and make such records available, 
upon request, to the swap execution fa-
cility or, if applicable, to its regu-
latory service provider, and the Com-
mission. 

§ 37.405 Risk controls for trading. 

The swap execution facility shall es-
tablish and maintain risk control 
mechanisms to prevent and reduce the 
potential risk of market disruptions, 
including, but not limited to, market 
restrictions that pause or halt trading 
under market conditions prescribed by 
the swap execution facility. 

§ 37.406 Trade reconstruction. 

The swap execution facility shall 
have the ability to comprehensively 
and accurately reconstruct all trading 
on its facility. All audit-trail data and 
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reconstructions shall be made avail-
able to the Commission in a form, man-
ner, and time that is acceptable to the 
Commission. 

§ 37.407 Regulatory service provider. 
A swap execution facility shall com-

ply with the regulations in this subpart 
through a dedicated regulatory depart-
ment or by contracting with a regu-
latory service provider pursuant to 
§ 37.204. 

§ 37.408 Additional sources for compli-
ance. 

A swap execution facility may refer 
to the guidance and/or acceptable prac-
tices in appendix B of this part to dem-
onstrate to the Commission compli-
ance with the requirements of § 37.400. 

Subpart F—Ability to Obtain 
Information 

§ 37.500 Core Principle 5—Ability to 
obtain information. 

The swap execution facility shall: 
(a) Establish and enforce rules that 

will allow the facility to obtain any 
necessary information to perform any 
of the functions described in section 5h 
of the Act; 

(b) Provide the information to the 
Commission on request; and 

(c) Have the capacity to carry out 
such international information-sharing 
agreements as the Commission may re-
quire. 

§ 37.501 Establish and enforce rules. 
A swap execution facility shall estab-

lish and enforce rules that will allow 
the swap execution facility to have the 
ability and authority to obtain suffi-
cient information to allow it to fully 
perform its operational, risk manage-
ment, governance, and regulatory func-
tions and any requirements under this 
part, including the capacity to carry 
out international information-sharing 
agreements as the Commission may re-
quire. 

§ 37.502 Collection of information. 
A swap execution facility shall have 

rules that allow it to collect informa-
tion on a routine basis, allow for the 
collection of non-routine data from its 
market participants, and allow for its 

examination of books and records kept 
by the market participants on its facil-
ity. 

§ 37.503 Provide information to the 
Commission. 

A swap execution facility shall pro-
vide information in its possession to 
the Commission upon request, in a 
form and manner that the Commission 
approves. 

§ 37.504 Information-sharing agree-
ments. 

A swap execution facility shall share 
information with other regulatory or-
ganizations, data repositories, and 
third-party data reporting services as 
required by the Commission or as oth-
erwise necessary and appropriate to 
fulfill its self-regulatory and reporting 
responsibilities. Appropriate informa-
tion-sharing agreements can be estab-
lished with such entities or the Com-
mission can act in conjunction with 
the swap execution facility to carry 
out such information sharing. 

Subpart G—Position Limits or 
Accountability 

§ 37.600 Core Principle 6—Position 
limits or accountability. 

(a) In general. To reduce the potential 
threat of market manipulation or con-
gestion, especially during trading in 
the delivery month, a swap execution 
facility that is a trading facility shall 
adopt for each of the contracts of the 
facility, as is necessary and appro-
priate, position limitations or position 
accountability for speculators. 

(b) Position limits. For any contract 
that is subject to a position limitation 
established by the Commission pursu-
ant to section 4a(a) of the Act, the 
swap execution facility shall: 

(1) Set its position limitation at a 
level no higher than the Commission 
limitation; and 

(2) Monitor positions established on 
or through the swap execution facility 
for compliance with the limit set by 
the Commission and the limit, if any, 
set by the swap execution facility. 
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§ 37.601 Additional sources for compli-
ance. 

Until such time that compliance is 
required under part 151 of this chapter, 
a swap execution facility may refer to 
the guidance and/or acceptable prac-
tices in appendix B of this part to dem-
onstrate to the Commission compli-
ance with the requirements of § 37.600. 

Subpart H—Financial Integrity of 
Transactions 

§ 37.700 Core Principle 7—Financial 
integrity of transactions. 

The swap execution facility shall es-
tablish and enforce rules and proce-
dures for ensuring the financial integ-
rity of swaps entered on or through the 
facilities of the swap execution facil-
ity, including the clearance and settle-
ment of the swaps pursuant to section 
2(h)(1) of the Act. 

§ 37.701 Required clearing. 
Transactions executed on or through 

the swap execution facility that are re-
quired to be cleared under section 
2(h)(1)(A) of the Act or are voluntarily 
cleared by the counterparties shall be 
cleared through a Commission-reg-
istered derivatives clearing organiza-
tion, or a derivatives clearing organiza-
tion that the Commission has deter-
mined is exempt from registration. 

§ 37.702 General financial integrity. 
A swap execution facility shall pro-

vide for the financial integrity of its 
transactions: 

(a) By establishing minimum finan-
cial standards for its members, which 
shall, at a minimum, require that 
members qualify as an eligible con-
tract participant as defined in section 
1a(18) of the Act; 

(b) For transactions cleared by a de-
rivatives clearing organization: 

(1) By ensuring that the swap execu-
tion facility has the capacity to route 
transactions to the derivatives clearing 
organization in a manner acceptable to 
the derivatives clearing organization 
for purposes of clearing; and 

(2) By coordinating with each deriva-
tives clearing organization to which it 
submits transactions for clearing, in 
the development of rules and proce-

dures to facilitate prompt and efficient 
transaction processing in accordance 
with the requirements of § 39.12(b)(7) of 
this chapter. 

§ 37.703 Monitoring for financial 
soundness. 

A swap execution facility shall mon-
itor its members to ensure that they 
continue to qualify as eligible contract 
participants as defined in section 1a(18) 
of the Act. 

Subpart I—Emergency Authority 

§ 37.800 Core Principle 8—Emergency 
authority. 

The swap execution facility shall 
adopt rules to provide for the exercise 
of emergency authority, in consulta-
tion or cooperation with the Commis-
sion, as is necessary and appropriate, 
including the authority to liquidate or 
transfer open positions in any swap or 
to suspend or curtail trading in a swap. 

§ 37.801 Additional sources for compli-
ance. 

A swap execution facility may refer 
to the guidance and/or acceptable prac-
tices in appendix B of this part to dem-
onstrate to the Commission compli-
ance with the requirements of § 37.800. 

Subpart J—Timely Publication of 
Trading Information 

§ 37.900 Core Principle 9—Timely pub-
lication of trading information. 

(a) In general. The swap execution fa-
cility shall make public timely infor-
mation on price, trading volume, and 
other trading data on swaps to the ex-
tent prescribed by the Commission. 

(b) Capacity of swap execution facility. 
The swap execution facility shall be re-
quired to have the capacity to elec-
tronically capture and transmit trade 
information with respect to trans-
actions executed on the facility. 

§ 37.901 General requirements. 
With respect to swaps traded on or 

through a swap execution facility, each 
swap execution facility shall: 

(a) Report specified swap data as pro-
vided under part 43 and part 45 of this 
chapter; and 
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(b) Meet the requirements of part 16 
of this chapter. 

Subpart K—Recordkeeping and 
Reporting 

§ 37.1000 Core Principle 10—Record-
keeping and reporting. 

(a) In general. A swap execution facil-
ity shall: 

(1) Maintain records of all activities 
relating to the business of the facility, 
including a complete audit trail, in a 
form and manner acceptable to the 
Commission for a period of five years; 

(2) Report to the Commission, in a 
form and manner acceptable to the 
Commission, such information as the 
Commission determines to be nec-
essary or appropriate for the Commis-
sion to perform the duties of the Com-
mission under the Act; and 

(3) Keep any such records relating to 
swaps defined in section 1a(47)(A)(v) of 
the Act open to inspection and exam-
ination by the Securities and Exchange 
Commission. 

(b) Requirements. The Commission 
shall adopt data collection and report-
ing requirements for swap execution fa-
cilities that are comparable to cor-
responding requirements for deriva-
tives clearing organizations and swap 
data repositories. 

§ 37.1001 Recordkeeping. 
A swap execution facility shall main-

tain records of all activities relating to 
the business of the facility, in a form 
and manner acceptable to the Commis-
sion, for a period of at least five years. 
A swap execution facility shall main-
tain such records, including a complete 
audit trail for all swaps executed on or 
subject to the rules of the swap execu-
tion facility, investigatory files, and 
disciplinary files, in accordance with 
the requirements of § 1.31 and part 45 of 
this chapter. 

Subpart L—Antitrust 
Considerations 

§ 37.1100 Core Principle 11—Antitrust 
considerations. 

Unless necessary or appropriate to 
achieve the purposes of the Act, the 
swap execution facility shall not: 

(a) Adopt any rules or take any ac-
tions that result in any unreasonable 
restraint of trade; or 

(b) Impose any material anticompeti-
tive burden on trading or clearing. 

§ 37.1101 Additional sources for com-
pliance. 

A swap execution facility may refer 
to the guidance and/or acceptable prac-
tices in appendix B of this part to dem-
onstrate to the Commission compli-
ance with the requirements of § 37.1100. 

Subpart M—Conflicts of Interest 
§ 37.1200 Core Principle 12—Conflicts 

of interest. 
The swap execution facility shall: 
(a) Establish and enforce rules to 

minimize conflicts of interest in its de-
cision-making process; and 

(b) Establish a process for resolving 
the conflicts of interest. 

Subpart N—Financial Resources 
§ 37.1300 Core Principle 13—Financial 

resources. 
(a) In general. The swap execution fa-

cility shall have adequate financial, 
operational, and managerial resources 
to discharge each responsibility of the 
swap execution facility. 

(b) Determination of resource adequacy. 
The financial resources of a swap exe-
cution facility shall be considered to be 
adequate if the value of the financial 
resources exceeds the total amount 
that would enable the swap execution 
facility to cover the operating costs of 
the swap execution facility for a one- 
year period, as calculated on a rolling 
basis. 

§ 37.1301 General requirements. 
(a) A swap execution facility shall 

maintain financial resources sufficient 
to enable it to perform its functions in 
compliance with the core principles set 
forth in section 5h of the Act. 

(b) An entity that operates as both a 
swap execution facility and a deriva-
tives clearing organization shall also 
comply with the financial resource re-
quirements of § 39.11 of this chapter. 

(c) Financial resources shall be con-
sidered sufficient if their value is at 
least equal to a total amount that 
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would enable the swap execution facil-
ity to cover its operating costs for a 
period of at least one year, calculated 
on a rolling basis. 

§ 37.1302 Types of financial resources. 

Financial resources available to sat-
isfy the requirements of § 37.1301 may 
include: 

(a) The swap execution facility’s own 
capital, meaning its assets minus its li-
abilities calculated in accordance with 
U.S. generally accepted accounting 
principles; and 

(b) Any other financial resource 
deemed acceptable by the Commission. 

§ 37.1303 Computation of projected op-
erating costs to meet financial re-
source requirement. 

A swap execution facility shall, each 
fiscal quarter, make a reasonable cal-
culation of its projected operating 
costs over a twelve-month period in 
order to determine the amount needed 
to meet the requirements of § 37.1301. 
The swap execution facility shall have 
reasonable discretion in determining 
the methodology used to compute such 
projected operating costs. The Com-
mission may review the methodology 
and require changes as appropriate. 

§ 37.1304 Valuation of financial re-
sources. 

No less than each fiscal quarter, a 
swap execution facility shall compute 
the current market value of each finan-
cial resource used to meet its obliga-
tions under § 37.1301. Reductions in 
value to reflect market and credit risk 
(‘‘haircuts’’) shall be applied as appro-
priate. 

§ 37.1305 Liquidity of financial re-
sources. 

The financial resources allocated by 
the swap execution facility to meet the 
requirements of § 37.1301 shall include 
unencumbered, liquid financial assets 
(i.e., cash and/or highly liquid securi-
ties) equal to at least six months’ oper-
ating costs. If any portion of such fi-
nancial resources is not sufficiently 
liquid, the swap execution facility may 
take into account a committed line of 
credit or similar facility for the pur-
pose of meeting this requirement. 

§ 37.1306 Reporting to the Commis-
sion. 

(a) Each fiscal quarter, or at any 
time upon Commission request, a swap 
execution facility shall: 

(1) Report to the Commission: 
(i) The amount of financial resources 

necessary to meet the requirements of 
§ 37.1301; and 

(ii) The value of each financial re-
source available, computed in accord-
ance with the requirements of § 37.1304; 

(2) Provide the Commission with a fi-
nancial statement, including the bal-
ance sheet, income statement, and 
statement of cash flows of the swap 
execution facility or of its parent com-
pany; 

(b) The calculations required by para-
graph (a) of this section shall be made 
as of the last business day of the swap 
execution facility’s fiscal quarter. 

(c) The swap execution facility shall 
provide the Commission with: 

(1) Sufficient documentation explain-
ing the methodology used to compute 
its financial requirements under 
§ 37.1301; 

(2) Sufficient documentation explain-
ing the basis for its determinations re-
garding the valuation and liquidity re-
quirements set forth in §§ 37.1304 and 
37.1305; and 

(3) Copies of any agreements estab-
lishing or amending a credit facility, 
insurance coverage, or other arrange-
ment evidencing or otherwise sup-
porting the swap execution facility’s 
conclusions. 

(d) The reports required by this sec-
tion shall be filed not later than 40 cal-
endar days after the end of the swap 
execution facility’s first three fiscal 
quarters, and not later than 60 calendar 
days after the end of the swap execu-
tion facility’s fourth fiscal quarter, or 
at such later time as the Commission 
may permit, in its discretion, upon re-
quest by the swap execution facility. 

§ 37.1307 Delegation of authority. 
(a) The Commission hereby dele-

gates, until it orders otherwise, to the 
Director of the Division of Market 
Oversight or such other employee or 
employees as the Director may des-
ignate from time to time, authority to: 

(1) Determine whether a particular fi-
nancial resource under § 37.1302 may be 
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used to satisfy the requirements of 
§ 37.1301; 

(2) Review and make changes to the 
methodology used to compute pro-
jected operating costs under § 37.1303; 

(3) Request reports, in addition to fis-
cal quarter reports, under § 37.1306(a); 
and 

(4) Grant an extension of time to file 
fiscal quarter reports under § 37.1306(d). 

(b) The Director may submit to the 
Commission for its consideration any 
matter that has been delegated in this 
section. Nothing in this section pro-
hibits the Commission, at its election, 
from exercising the authority dele-
gated in this section. 

Subpart O—System Safeguards 

§ 37.1400 Core Principle 14—System 
safeguards. 

The swap execution facility shall: 
(a) Establish and maintain a program 

of risk analysis and oversight to iden-
tify and minimize sources of oper-
ational risk, through the development 
of appropriate controls and procedures, 
and automated systems, that: 

(1) Are reliable and secure; and 
(2) Have adequate scalable capacity; 
(b) Establish and maintain emer-

gency procedures, backup facilities, 
and a plan for disaster recovery that 
allow for: 

(1) The timely recovery and resump-
tion of operations; and 

(2) The fulfillment of the responsibil-
ities and obligations of the swap execu-
tion facility; and 

(c) Periodically conduct tests to 
verify that the backup resources of the 
swap execution facility are sufficient 
to ensure continued: 

(1) Order processing and trade match-
ing; 

(2) Price reporting; 
(3) Market surveillance; and 
(4) Maintenance of a comprehensive 

and accurate audit trail. 

§ 37.1401 Requirements. 
(a) A swap execution facility’s pro-

gram of risk analysis and oversight 
with respect to its operations and auto-
mated systems shall address each of 
the following categories of risk anal-
ysis and oversight: 

(1) Enterprise risk management and 
governance. This category includes, but 
is not limited to: Assessment, mitiga-
tion, and monitoring of security and 
technology risk; security and tech-
nology capital planning and invest-
ment; board of directors and manage-
ment oversight of technology and secu-
rity; information technology audit and 
controls assessments; remediation of 
deficiencies; and any other elements of 
enterprise risk management and gov-
ernance included in generally accepted 
best practices. 

(2) Information security. This category 
includes, but is not limited to, controls 
relating to: Access to systems and data 
(including least privilege, separation of 
duties, account monitoring and con-
trol); user and device identification 
and authentication; security awareness 
training; audit log maintenance, moni-
toring, and analysis; media protection; 
personnel security and screening; auto-
mated system and communications 
protection (including network port 
control, boundary defenses, 
encryption); system and information 
integrity (including malware defenses, 
software integrity monitoring); vulner-
ability management; penetration test-
ing; security incident response and 
management; and any other elements 
of information security included in 
generally accepted best practices. 

(3) Business continuity-disaster recov-
ery planning and resources. This cat-
egory includes, but is not limited to: 
Regular, periodic testing and review of 
business continuity-disaster recovery 
capabilities, the controls and capabili-
ties described in paragraph (c), (d), (j), 
and (k) of this section; and any other 
elements of business continuity-dis-
aster recovery planning and resources 
included in generally accepted best 
practices. 

(4) Capacity and performance planning. 
This category includes, but is not lim-
ited to: Controls for monitoring the 
swap execution facility’s systems to 
ensure adequate scalable capacity (in-
cluding testing, monitoring, and anal-
ysis of current and projected future ca-
pacity and performance, and of possible 
capacity degradation due to planned 
automated system changes); and any 
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other elements of capacity and per-
formance planning included in gen-
erally accepted best practices. 

(5) Systems operations. This category 
includes, but is not limited to: System 
maintenance; configuration manage-
ment (including baseline configuration, 
configuration change and patch man-
agement, least functionality, inventory 
of authorized and unauthorized devices 
and software); event and problem re-
sponse and management; and any other 
elements of system operations included 
in generally accepted best practices. 

(6) Systems development and quality as-
surance. This category includes, but is 
not limited to: Requirements develop-
ment; pre-production and regression 
testing; change management proce-
dures and approvals; outsourcing and 
vendor management; training in secure 
coding practices; and any other ele-
ments of systems development and 
quality assurance included in generally 
accepted best practices. 

(7) Physical security and environmental 
controls. This category includes, but is 
not limited to: Physical access and 
monitoring; power, telecommuni-
cation, and environmental controls; 
fire protection; and any other elements 
of physical security and environmental 
controls included in generally accepted 
best practices. 

(b) In addressing the categories of 
risk analysis and oversight required 
under paragraph (a) of this section, a 
swap execution facility shall follow 
generally accepted standards and best 
practices with respect to the develop-
ment, operation, reliability, security, 
and capacity of automated systems. 

(c) A swap execution facility shall 
maintain a business continuity-dis-
aster recovery plan and business con-
tinuity-disaster recovery resources, 
emergency procedures, and backup fa-
cilities sufficient to enable timely re-
covery and resumption of its oper-
ations and resumption of its ongoing 
fulfillment of its responsibilities and 
obligations as a swap execution facility 
following any disruption of its oper-
ations. Such responsibilities and obli-
gations include, without limitation: 
Order processing and trade matching; 
transmission of matched orders to a 
designated clearing organization for 
clearing, where appropriate; price re-

porting; market surveillance; and 
maintenance of a comprehensive audit 
trail. A swap execution facility’s busi-
ness continuity-disaster recovery plan 
and resources generally should enable 
resumption of trading and clearing of 
swaps executed on or pursuant to the 
rules of the swap execution facility 
during the next business day following 
the disruption. Swap execution facili-
ties determined by the Commission to 
be critical financial markets are sub-
ject to more stringent requirements in 
this regard, set forth in § 40.9 of this 
chapter. A swap execution facility 
shall update its business continuity- 
disaster recovery plan and emergency 
procedures at a frequency determined 
by an appropriate risk analysis, but at 
a minimum no less frequently than an-
nually. 

(d) A swap execution facility that is 
not determined by the Commission to 
be a critical financial market satisfies 
the requirement to be able to resume 
its operations and resume its ongoing 
fulfillment of its responsibilities and 
obligations during the next business 
day following any disruption of its op-
erations by maintaining either: 

(1) Infrastructure and personnel re-
sources of its own that are sufficient to 
ensure timely recovery and resumption 
of its operations and resumption of its 
ongoing fulfillment of its responsibil-
ities and obligations as a swap execu-
tion facility following any disruption 
of its operations; or 

(2) Contractual arrangements with 
other swap execution facilities or dis-
aster recovery service providers, as ap-
propriate, that are sufficient to ensure 
continued trading and clearing of 
swaps executed on the swap execution 
facility, and ongoing fulfillment of all 
of the swap execution facility’s respon-
sibilities and obligations with respect 
to such swaps, in the event that a dis-
ruption renders the swap execution fa-
cility temporarily or permanently un-
able to satisfy this requirement on its 
own behalf. 

(e) A swap execution facility shall 
notify Commission staff promptly of 
all: 

(1) Electronic trading halts and ma-
terial system malfunctions; 
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(2) Cyber security incidents or tar-
geted threats that actually or poten-
tially jeopardize automated system op-
eration, reliability, security, or capac-
ity; and 

(3) Activations of the swap execution 
facility’s business continuity-disaster 
recovery plan. 

(f) A swap execution facility shall 
provide Commission staff timely ad-
vance notice of all material: 

(1) Planned changes to automated 
systems that may impact the reli-
ability, security, or adequate scalable 
capacity of such systems; and 

(2) Planned changes to the swap exe-
cution facility’s program of risk anal-
ysis and oversight. 

(g) As part of a swap execution facili-
ty’s obligation to produce books and 
records in accordance with § 1.31 of this 
chapter, Core Principle 10 (Record-
keeping and Reporting), and §§ 37.1000 
and 37.1001, a swap execution facility 
shall provide to the Commission the 
following system safeguards-related 
books and records, promptly upon the 
request of any Commission representa-
tive: 

(1) Current copies of its business con-
tinuity-disaster recovery plans and 
other emergency procedures; 

(2) All assessments of its operational 
risks or system safeguards-related con-
trols; 

(3) All reports concerning system 
safeguards testing and assessment re-
quired by this chapter, whether per-
formed by independent contractors or 
by employees of the swap execution fa-
cility; and 

(4) All other books and records re-
quested by Commission staff in connec-
tion with Commission oversight of sys-
tem safeguards pursuant to the Act or 
Commission regulations, or in connec-
tion with Commission maintenance of 
a current profile of the swap execution 
facility’s automated systems. 

(5) Nothing in § 37.1401(g) shall be in-
terpreted as reducing or limiting in 
any way a swap execution facility’s ob-
ligation to comply with Core Principle 
10 (Recordkeeping and Reporting) or 
with § 1.31 of this chapter or with 
§ 37.1000 or § 37.1001. 

(h) A swap execution facility shall 
conduct regular, periodic, objective 
testing and review of its automated 

systems to ensure that they are reli-
able, secure, and have adequate scal-
able capacity. It shall also conduct reg-
ular, periodic testing and review of its 
business continuity-disaster recovery 
capabilities. Such testing and review 
shall include, without limitation, all of 
the types of testing set forth in para-
graph (h) of this section. 

(1) Definitions. As used in this para-
graph (h): 

Controls means the safeguards or 
countermeasures employed by the swap 
execution facility in order to protect 
the reliability, security, or capacity of 
its automated systems or the confiden-
tiality, integrity, and availability of 
its data and information, and in order 
to enable the swap execution facility to 
fulfill its statutory and regulatory re-
sponsibilities. 

Controls testing means assessment of 
the swap execution facility’s controls 
to determine whether such controls are 
implemented correctly, are operating 
as intended, and are enabling the swap 
execution facility to meet the require-
ments established by this section. 

Enterprise technology risk assessment 
means a written assessment that in-
cludes, but is not limited to, an anal-
ysis of threats and vulnerabilities in 
the context of mitigating controls. An 
enterprise technology risk assessment 
identifies, estimates, and prioritizes 
risks to swap execution facility oper-
ations or assets, or to market partici-
pants, individuals, or other entities, re-
sulting from impairment of the con-
fidentiality, integrity, and availability 
of data and information or the reli-
ability, security, or capacity of auto-
mated systems. 

External penetration testing means at-
tempts to penetrate the swap execution 
facility’s automated systems from out-
side the systems’ boundaries to iden-
tify and exploit vulnerabilities. Meth-
ods of conducting external penetration 
testing include, but are not limited to, 
methods for circumventing the secu-
rity features of an automated system. 

Internal penetration testing means at-
tempts to penetrate the swap execution 
facility’s automated systems from in-
side the systems’ boundaries, to iden-
tify and exploit vulnerabilities. Meth-
ods of conducting internal penetration 
testing include, but are not limited to, 
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methods for circumventing the secu-
rity features of an automated system. 

Key controls means those controls 
that an appropriate risk analysis deter-
mines are either critically important 
for effective system safeguards or in-
tended to address risks that evolve or 
change more frequently and therefore 
require more frequent review to ensure 
their continuing effectiveness in ad-
dressing such risks. 

Security incident means a cyber secu-
rity or physical security event that ac-
tually jeopardizes or has a significant 
likelihood of jeopardizing automated 
system operation, reliability, security, 
or capacity, or the availability, con-
fidentiality or integrity of data. 

Security incident response plan means 
a written plan documenting the swap 
execution facility’s policies, controls, 
procedures, and resources for identi-
fying, responding to, mitigating, and 
recovering from security incidents, and 
the roles and responsibilities of its 
management, staff and independent 
contractors in responding to security 
incidents. A security incident response 
plan may be a separate document or a 
business continuity-disaster recovery 
plan section or appendix dedicated to 
security incident response. 

Security incident response plan testing 
means testing of a swap execution fa-
cility’s security incident response plan 
to determine the plan’s effectiveness, 
identify its potential weaknesses or de-
ficiencies, enable regular plan updating 
and improvement, and maintain orga-
nizational preparedness and resiliency 
with respect to security incidents. 
Methods of conducting security inci-
dent response plan testing may in-
clude, but are not limited to, checklist 
completion, walk-through or table-top 
exercises, simulations, and comprehen-
sive exercises. 

Vulnerability testing means testing of 
a swap execution facility’s automated 
systems to determine what informa-
tion may be discoverable through a re-
connaissance analysis of those systems 
and what vulnerabilities may be 
present on those systems. 

(2) Vulnerability testing. A swap execu-
tion facility shall conduct vulner-
ability testing of a scope sufficient to 
satisfy the requirements set forth in 
paragraph (k) of this section. 

(i) A swap execution facility shall 
conduct such vulnerability testing at a 
frequency determined by an appro-
priate risk analysis. 

(ii) Such vulnerability testing shall 
include automated vulnerability scan-
ning, which shall follow generally ac-
cepted best practices. 

(iii) A swap execution facility shall 
conduct vulnerability testing by engag-
ing independent contractors or by 
using employees of the swap execution 
facility who are not responsible for de-
velopment or operation of the systems 
or capabilities being tested. 

(3) External penetration testing. A swap 
execution facility shall conduct exter-
nal penetration testing of a scope suffi-
cient to satisfy the requirements set 
forth in paragraph (k) of this section. 

(i) A swap execution facility shall 
conduct such external penetration test-
ing at a frequency determined by an 
appropriate risk analysis. 

(ii) A swap execution facility shall 
conduct external penetration testing 
by engaging independent contractors 
or by using employees of the swap exe-
cution facility who are not responsible 
for development or operation of the 
systems or capabilities being tested. 

(4) Internal penetration testing. A swap 
execution facility shall conduct inter-
nal penetration testing of a scope suffi-
cient to satisfy the requirements set 
forth in paragraph (k) of this section. 

(i) A swap execution facility shall 
conduct such internal penetration test-
ing at a frequency determined by an 
appropriate risk analysis. 

(ii) A swap execution facility shall 
conduct internal penetration testing 
by engaging independent contractors, 
or by using employees of the swap exe-
cution facility who are not responsible 
for development or operation of the 
systems or capabilities being tested. 

(5) Controls testing. A swap execution 
facility shall conduct controls testing 
of a scope sufficient to satisfy the re-
quirements set forth in paragraph (k) 
of this section. 

(i) A swap execution facility shall 
conduct controls testing, which in-
cludes testing of each control included 
in its program of risk analysis and 
oversight, at a frequency determined 
by an appropriate risk analysis. Such 

VerDate Sep<11>2014 19:00 May 10, 2017 Jkt 241057 PO 00000 Frm 00736 Fmt 8010 Sfmt 8010 Q:\17\17V1.TXT 31lp
ow

el
l o

n 
D

S
K

54
D

X
V

N
1O

F
R

 w
ith

 $
$_

JO
B



727 

Commodity Futures Trading Commission § 37.1401 

testing may be conducted on a rolling 
basis. 

(ii) A swap execution facility shall 
conduct controls testing by engaging 
independent contractors or by using 
employees of the swap execution facil-
ity who are not responsible for develop-
ment or operation of the systems or ca-
pabilities being tested. 

(6) Security incident response plan test-
ing. A swap execution facility shall 
conduct security incident response 
plan testing sufficient to satisfy the re-
quirements set forth in paragraph (k) 
of this section. 

(i) A swap execution facility shall 
conduct such security incident re-
sponse plan testing at a frequency de-
termined by an appropriate risk anal-
ysis. 

(ii) A swap execution facility’s secu-
rity incident response plan shall in-
clude, without limitation, the swap 
execution facility’s definition and clas-
sification of security incidents, its 
policies and procedures for reporting 
security incidents and for internal and 
external communication and informa-
tion sharing regarding security inci-
dents, and the hand-off and escalation 
points in its security incident response 
process. 

(iii) A swap execution facility may 
coordinate its security incident re-
sponse plan testing with other testing 
required by this section or with testing 
of its other business continuity-dis-
aster recovery and crisis management 
plans. 

(iv) A swap execution facility may 
conduct security incident response 
plan testing by engaging independent 
contractors or by using employees of 
the swap execution facility. 

(7) Enterprise technology risk assess-
ment. A swap execution facility shall 
conduct enterprise technology risk as-
sessment of a scope sufficient to satisfy 
the requirements set forth in para-
graph (k) of this section. 

(i) A swap execution facility shall 
conduct enterprise technology risk as-
sessment at a frequency determined by 
an appropriate risk analysis. A swap 
execution facility that has conducted 
an enterprise technology risk assess-
ment that complies with this section 
may conduct subsequent assessments 
by updating the previous assessment. 

(ii) A swap execution facility may 
conduct enterprise technology risk as-
sessments by using independent con-
tractors or employees of the swap exe-
cution facility who are not responsible 
for development or operation of the 
systems or capabilities being assessed. 

(i) To the extent practicable, a swap 
execution facility shall: 

(1) Coordinate its business con-
tinuity-disaster recovery plan with 
those of the market participants it de-
pends upon to provide liquidity, in a 
manner adequate to enable effective re-
sumption of activity in its markets fol-
lowing a disruption causing activation 
of the swap execution facility’s busi-
ness continuity-disaster recovery plan; 

(2) Initiate and coordinate periodic, 
synchronized testing of its business 
continuity-disaster recovery plan with 
those of the market participants it de-
pends upon to provide liquidity; and 

(3) Ensure that its business con-
tinuity-disaster recovery plan takes 
into account the business continuity- 
disaster recovery plans of its tele-
communications, power, water, and 
other essential service providers. 

(j) Part 40 of this chapter governs the 
obligations of those registered entities 
that the Commission has determined to 
be critical financial markets, with re-
spect to maintenance and geographic 
dispersal of disaster recovery resources 
sufficient to meet a same-day recovery 
time objective in the event of a wide- 
scale disruption. Section 40.9 estab-
lishes the requirements for core prin-
ciple compliance in that respect. 

(k) Scope of testing and assessment. 
The scope for all system safeguards 
testing and assessment required by this 
part shall be broad enough to include 
the testing of automated systems and 
controls that the swap execution facili-
ty’s required program of risk analysis 
and oversight and its current cyberse-
curity threat analysis indicate is nec-
essary to identify risks and 
vulnerabilities that could enable an in-
truder or unauthorized user or insider 
to: 

(1) Interfere with the swap execution 
facility’s operations or with fulfillment 
of its statutory and regulatory respon-
sibilities; 

(2) Impair or degrade the reliability, 
security, or adequate scalable capacity 
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of the swap execution facility’s auto-
mated systems; 

(3) Add to, delete, modify, exfiltrate, 
or compromise the integrity of any 
data related to the swap execution fa-
cility’s regulated activities; or 

(4) Undertake any other unauthorized 
action affecting the swap execution fa-
cility’s regulated activities or the 
hardware or software used in connec-
tion with those activities. 

(l) Internal reporting and review. Both 
the senior management and the Board 
of Directors of a swap execution facil-
ity shall receive and review reports set-
ting forth the results of the testing and 
assessment required by this section. A 
swap execution facility shall establish 
and follow appropriate procedures for 
the remediation of issues identified 
through such review, as provided in 
paragraph (m) of this section, and for 
evaluation of the effectiveness of test-
ing and assessment protocols. 

(m) Remediation. A swap execution fa-
cility shall identify and document the 
vulnerabilities and deficiencies in its 
systems revealed by the testing and as-
sessment required by this section. The 
swap execution facility shall conduct 
and document an appropriate analysis 
of the risks presented by such 
vulnerabilities and deficiencies, to de-
termine and document whether to re-
mediate or accept the associated risk. 
When the swap execution facility de-
termines to remediate a vulnerability 
or deficiency, it must remediate in a 
timely manner given the nature and 
magnitude of the associated risk. 

[78 FR 33582, June 4, 2013, as amended at 81 
FR 64310, Sept. 19, 2016] 

Subpart P—Designation of Chief 
Compliance Officer 

§ 37.1500 Core Principle 15—Designa-
tion of chief compliance officer. 

(a) In general. Each swap execution 
facility shall designate an individual to 
serve as a chief compliance officer. 

(b) Duties. The chief compliance offi-
cer shall: 

(1) Report directly to the board or to 
the senior officer of the facility; 

(2) Review compliance with the core 
principles in this subsection; 

(3) In consultation with the board of 
the facility, a body performing a func-

tion similar to that of a board, or the 
senior officer of the facility, resolve 
any conflicts of interest that may 
arise; 

(4) Be responsible for establishing 
and administering the policies and pro-
cedures required to be established pur-
suant to this section; 

(5) Ensure compliance with the Act 
and the rules and regulations issued 
under the Act, including rules pre-
scribed by the Commission pursuant to 
section 5h of the Act; and 

(6) Establish procedures for the reme-
diation of noncompliance issues found 
during compliance office reviews, look 
backs, internal or external audit find-
ings, self-reported errors, or through 
validated complaints. 

(c) Requirements for procedures. In es-
tablishing procedures under paragraph 
(b)(6) of this section, the chief compli-
ance officer shall design the procedures 
to establish the handling, management 
response, remediation, retesting, and 
closing of noncompliance issues. 

(d) Annual reports—(1) In general. In 
accordance with rules prescribed by the 
Commission, the chief compliance offi-
cer shall annually prepare and sign a 
report that contains a description of: 

(i) The compliance of the swap execu-
tion facility with the Act; and 

(ii) The policies and procedures, in-
cluding the code of ethics and conflict 
of interest policies, of the swap execu-
tion facility. 

(2) Requirements. The chief compli-
ance officer shall: 

(i) Submit each report described in 
paragraph (d)(1) of this section with 
the appropriate financial report of the 
swap execution facility that is required 
to be submitted to the Commission 
pursuant to section 5h of the Act; and 

(ii) Include in the report a certifi-
cation that, under penalty of law, the 
report is accurate and complete. 

§ 37.1501 Chief compliance officer. 
(a) Definition of board of directors. For 

purposes of this part, the term ‘‘board 
of directors’’ means the board of direc-
tors of a swap execution facility, or for 
those swap execution facilities whose 
organizational structure does not in-
clude a board of directors, a body per-
forming a function similar to a board 
of directors. 
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(b) Designation and qualifications of 
chief compliance officer—(1) Chief compli-
ance officer required. Each swap execu-
tion facility shall establish the posi-
tion of chief compliance officer and 
designate an individual to serve in that 
capacity. 

(i) The position of chief compliance 
officer shall carry with it the authority 
and resources to develop and enforce 
policies and procedures necessary to 
fulfill the duties set forth for chief 
compliance officers in the Act and 
Commission regulations. 

(ii) The chief compliance officer shall 
have supervisory authority over all 
staff acting at the direction of the 
chief compliance officer. 

(2) Qualifications of chief compliance 
officer. The individual designated to 
serve as chief compliance officer shall 
have the background and skills appro-
priate for fulfilling the responsibilities 
of the position. No individual disquali-
fied from registration pursuant to sec-
tions 8a(2) or 8a(3) of the Act may serve 
as a chief compliance officer. 

(c) Appointment, supervision, and re-
moval of chief compliance office—(1) Ap-
pointment and compensation of chief com-
pliance officer. (i) A swap execution fa-
cility’s chief compliance officer shall 
be appointed by its board of directors 
or senior officer. A swap execution fa-
cility shall notify the Commission 
within two business days of appointing 
any new chief compliance officer, 
whether interim or permanent. 

(ii) The board of directors or the sen-
ior officer shall approve the compensa-
tion of the chief compliance officer. 

(iii) The chief compliance officer 
shall meet with the board of directors 
at least annually and the regulatory 
oversight committee at least quar-
terly. 

(iv) The chief compliance officer 
shall provide any information regard-
ing the swap execution facility’s self- 
regulatory program that is requested 
by the board of directors or the regu-
latory oversight committee. 

(2) Supervision of chief compliance offi-
cer. A swap execution facility’s chief 
compliance officer shall report directly 
to the board of directors or to the sen-
ior officer of the swap execution facil-
ity, at the swap execution facility’s 
discretion. 

(3) Removal of chief compliance officer. 
(i) Removal of a swap execution facili-
ty’s chief compliance officer shall re-
quire the approval of a majority of the 
swap execution facility’s board of di-
rectors. If the swap execution facility 
does not have a board of directors, then 
the chief compliance officer may be re-
moved by the senior officer of the swap 
execution facility. 

(ii) The swap execution facility shall 
notify the Commission of such removal 
within two business days. 

(d) Duties of chief compliance officer. 
The chief compliance officer’s duties 
shall include, but are not limited to, 
the following: 

(1) Overseeing and reviewing the 
swap execution facility’s compliance 
with section 5h of the Act and any re-
lated rules adopted by the Commission; 

(2) In consultation with the board of 
directors, a body performing a function 
similar to the board of directors, or the 
senior officer of the swap execution fa-
cility, resolving any conflicts of inter-
est that may arise, including: 

(i) Conflicts between business consid-
erations and compliance requirements; 

(ii) Conflicts between business con-
siderations and the requirement that 
the swap execution facility provide 
fair, open, and impartial access as set 
forth in § 37.202; and; 

(iii) Conflicts between a swap execu-
tion facility’s management and mem-
bers of the board of directors; 

(3) Establishing and administering 
written policies and procedures reason-
ably designed to prevent violations of 
the Act and the rules of the Commis-
sion; 

(4) Taking reasonable steps to ensure 
compliance with the Act and the rules 
of the Commission; 

(5) Establishing procedures for the re-
mediation of noncompliance issues 
identified by the chief compliance offi-
cer through a compliance office review, 
look-back, internal or external audit 
finding, self-reported error, or vali-
dated complaint; 

(6) Establishing and following appro-
priate procedures for the handling, 
management response, remediation, re-
testing, and closing of noncompliance 
issues; 
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(7) Establishing and administering a 
compliance manual designed to pro-
mote compliance with the applicable 
laws, rules, and regulations and a writ-
ten code of ethics designed to prevent 
ethical violations and to promote hon-
esty and ethical conduct; 

(8) Supervising the swap execution 
facility’s self-regulatory program with 
respect to trade practice surveillance; 
market surveillance; real-time market 
monitoring; compliance with audit 
trail requirements; enforcement and 
disciplinary proceedings; audits, ex-
aminations, and other regulatory re-
sponsibilities with respect to members 
and market participants (including en-
suring compliance with, if applicable, 
financial integrity, financial reporting, 
sales practice, recordkeeping, and 
other requirements); and 

(9) Supervising the effectiveness and 
sufficiency of any regulatory services 
provided to the swap execution facility 
by a regulatory service provider in ac-
cordance with § 37.204. 

(e) Preparation of annual compliance 
report. The chief compliance officer 
shall, not less than annually, prepare 
and sign an annual compliance report 
that, at a minimum, contains the fol-
lowing information covering the time 
period since the date on which the 
swap execution facility became reg-
istered with the Commission or since 
the end of the period covered by a pre-
viously filed annual compliance report, 
as applicable: 

(1) A description of the swap execu-
tion facility’s written policies and pro-
cedures, including the code of ethics 
and conflict of interest policies; 

(2) A review of applicable Commis-
sion regulations and each subsection 
and core principle of section 5h of the 
Act, that, with respect to each: 

(i) Identifies the policies and proce-
dures that are designed to ensure com-
pliance with each subsection and core 
principle, including each duty specified 
in section 5h(f)(15)(B) of the Act; 

(ii) Provides a self-assessment as to 
the effectiveness of these policies and 
procedures; and 

(iii) Discusses areas for improvement 
and recommends potential or prospec-
tive changes or improvements to its 
compliance program and resources; 

(3) A list of any material changes to 
compliance policies and procedures 
since the last annual compliance re-
port; 

(4) A description of the financial, 
managerial, and operational resources 
set aside for compliance with respect 
to the Act and Commission regula-
tions, including a description of the 
swap execution facility’s self-regu-
latory program’s staffing and struc-
ture, a catalogue of investigations and 
disciplinary actions taken since the 
last annual compliance report, and a 
review of the performance of discipli-
nary committees and panels; 

(5) A description of any material 
compliance matters, including non-
compliance issues identified through a 
compliance office review, look-back, 
internal or external audit finding, self- 
reported error, or validated complaint, 
and an explanation of how they were 
resolved; and 

(6) A certification by the chief com-
pliance officer that, to the best of his 
or her knowledge and reasonable belief, 
and under penalty of law, the annual 
compliance report is accurate and com-
plete. 

(f) Submission of annual compliance re-
port. (1) Prior to submission to the 
Commission, the chief compliance offi-
cer shall provide the annual compli-
ance report to the board of directors of 
the swap execution facility for its re-
view. If the swap execution facility 
does not have a board of directors, then 
the annual compliance report shall be 
provided to the senior officer for his or 
her review. Members of the board of di-
rectors and the senior officer shall not 
require the chief compliance officer to 
make any changes to the report. Sub-
mission of the report to the board of di-
rectors or the senior officer, and any 
subsequent discussion of the report, 
shall be recorded in board minutes or a 
similar written record, as evidence of 
compliance with this requirement. 

(2) The annual compliance report 
shall be submitted electronically to 
the Commission not later than 60 cal-
endar days after the end of the swap 
execution facility’s fiscal year, concur-
rently with the filing of the fourth fis-
cal quarter financial report pursuant 
to § 37.1306. 
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(3) Promptly upon discovery of any 
material error or omission made in a 
previously filed annual compliance re-
port, the chief compliance officer shall 
file an amendment with the Commis-
sion to correct the material error or 
omission. An amendment shall contain 
the certification required under para-
graph (e)(6) of this section. 

(4) A swap execution facility may re-
quest from the Commission an exten-
sion of time to file its annual compli-
ance report based on substantial, 
undue hardship. Extensions of the fil-
ing deadline may be granted at the dis-
cretion of the Commission. 

(g) Recordkeeping. (1) The swap execu-
tion facility shall maintain: 

(i) A copy of the written policies and 
procedures, including the code of ethics 
and conflicts of interest policies adopt-
ed in furtherance of compliance with 
the Act and Commission regulations; 

(ii) Copies of all materials created in 
furtherance of the chief compliance of-
ficer’s duties listed in paragraphs (d)(8) 
and (d)(9) of this section, including 
records of any investigations or dis-
ciplinary actions taken by the swap 
execution facility; 

(iii) Copies of all materials, including 
written reports provided to the board 
of directors or senior officer in connec-
tion with the review of the annual 
compliance report under paragraph 
(f)(1) of this section and the board min-
utes or a similar written record that 
documents the review of the annual 
compliance report by the board of di-
rectors or senior officer; and 

(iv) Any records relevant to the swap 
execution facility’s annual compliance 
report, including, but not limited to, 
work papers and other documents that 
form the basis of the report, and 
memoranda, correspondence, other 
documents, and records that are 

(A) Created, sent, or received in con-
nection with the annual compliance re-
port and 

(B) Contain conclusions, opinions, 
analyses, or financial data related to 
the annual compliance report. 

(2) The swap execution facility shall 
maintain records in accordance with 
§ 1.31 and part 45 of this chapter. 

(h) Delegation of authority. The Com-
mission hereby delegates, until it or-
ders otherwise, to the Director of the 

Division of Market Oversight or such 
other employee or employees as the Di-
rector may designate from time to 
time, authority to grant or deny a 
swap execution facility’s request for an 
extension of time to file its annual 
compliance report under paragraph 
(f)(4) of this section. 

APPENDIX A TO PART 37—FORM SEF 

COMMODITY FUTURES TRADING 
COMMISSION 

FORM SEF 

SWAP EXECUTION FACILITY APPLICA-
TION OR AMENDMENT TO APPLICA-
TION FOR REGISTRATION 

Registration Instructions 

Intentional misstatements or omissions of 
material fact may constitute federal crimi-
nal violations (7 U.S.C. § 13 and 18 U.S.C. 
§ 1001) or grounds for disqualification from 
registration. 

DEFINITIONS 

Unless the context requires otherwise, all 
terms used in this Form SEF have the same 
meaning as in the Commodity Exchange Act, 
as amended (‘‘Act’’), and in the General 
Rules and Regulations of the Commodity Fu-
tures Trading Commission (‘‘Commission’’) 
thereunder. 

For the purposes of this Form SEF, the 
term ‘‘Applicant’’ shall include any appli-
cant for registration as a swap execution fa-
cility, any applicant amending a pending ap-
plication, or any registered swap execution 
facility that is applying for an amendment 
to its order of registration. 

GENERAL INSTRUCTIONS 

1. This Form SEF, which includes instruc-
tions, a Cover Sheet, and required Exhibits 
(together, ‘‘Form SEF’’), is to be filed with 
the Commission by all Applicants, pursuant 
to section 5h of the Act and the Commis-
sion’s regulations thereunder. Applicants 
may prepare their own Form SEF but must 
follow the format prescribed herein. Upon 
the filing of an application for registration 
or a registration amendment in accordance 
with the instructions provided herein, the 
Commission will publish notice of the filing 
and afford interested persons an opportunity 
to submit written data, views, and argu-
ments concerning such application. No appli-
cation for registration or registration 
amendment shall be effective unless the 
Commission, by order, grants such registra-
tion or amended registration. 

2. Individuals’ names, except the executing 
signature, shall be given in full (Last Name, 
First Name, Middle Name). 
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3. Signatures on all copies of the Form 
SEF filed with the Commission can be exe-
cuted electronically. If this Form SEF is 
filed by a corporation, it shall be signed in 
the name of the corporation by a principal 
officer duly authorized; if filed by a limited 
liability company, it shall be signed in the 
name of the limited liability company by a 
manager or member duly authorized to sign 
on the limited liability company’s behalf; if 
filed by a partnership, it shall be signed in 
the name of the partnership by a general 
partner duly authorized; if filed by an unin-
corporated organization or association which 
is not a partnership, it shall be signed in the 
name of such organization or association by 
the managing agent, i.e., a duly authorized 
person who directs or manages or who par-
ticipates in the directing or managing of its 
affairs. 

4. If this Form SEF is being filed as an ap-
plication for registration, all applicable 
items must be answered in full. If any item 
is inapplicable, indicate by ‘‘none,’’ ‘‘not ap-
plicable,’’ or ‘‘N/A,’’ as appropriate. 

5. Under section 5h of the Act and the Com-
mission’s regulations thereunder, the Com-
mission is authorized to solicit the informa-
tion required to be supplied by this Form 
SEF from any Applicant seeking registration 
as a swap execution facility and from any 
registered swap execution facility. Disclo-
sure by the Applicant of the information 
specified on this Form SEF is mandatory 
prior to the start of the processing of an ap-
plication for, or an amendment to, registra-
tion as a swap execution facility. The infor-
mation provided in this Form SEF will be 
used for the principal purpose of determining 
whether the Commission should grant or 
deny registration to an Applicant. The Com-
mission may determine that additional in-
formation is required from the Applicant in 
order to process its application. A Form SEF 
which is not prepared and executed in com-
pliance with applicable requirements and in-
structions may be returned as not acceptable 
for filing. Acceptance of this Form SEF, 
however, shall not constitute a finding that 
the Form SEF has been filed as required or 
that the information submitted is true, cur-
rent, or complete. 

6. Except in cases where confidential treat-
ment is requested by the Applicant and 
granted by the Commission pursuant to the 
Freedom of Information Act and the rules of 
the Commission thereunder, information 
supplied on this Form SEF will be included 
routinely in the public files of the Commis-
sion and will be available for inspection by 
any interested person. 

APPLICATION AMENDMENTS 

1. An Applicant amending a pending appli-
cation for registration as a swap execution 
facility or requesting an amendment to an 
order of registration shall file an amended 

Form SEF electronically with the Secretary 
of the Commission in the manner specified 
by the Commission. Otherwise, a swap execu-
tion facility shall file any amendment to 
this Form SEF as a submission under part 40 
of the Commission’s regulations or as speci-
fied by the Commission. 

2. When filing this Form SEF for purposes 
of amending a pending application or re-
questing an amendment to an order of reg-
istration, Applicants must re-file the Cover 
Sheet, amended if necessary and including 
an executing signature, and attach thereto 
revised Exhibits or other materials marked 
to show changes, as applicable. The submis-
sion of an amendment represents that the re-
maining items and Exhibits that are not 
amended remain true, current, and complete 
as previously filed. 

WHERE TO FILE 

This Form SEF must be filed electroni-
cally with the Secretary of the Commission 
in the manner specified by the Commission. 

COMMODITY FUTURES TRADING 
COMMISSION 

FORM SEF 

SWAP EXECUTION FACILITY APPLICA-
TION OR AMENDMENT TO APPLICA-
TION FOR REGISTRATION 

Cover Sheet 

llllllllllllllllllllllll

Exact name of Applicant as specified in char-
ter 
llllllllllllllllllllllll

Address of principal executive offices 
If this is an APPLICATION for registra-

tion, complete in full and check here. 
If this is an AMENDMENT to an applica-

tion, or to an existing order of registration, 
list all items that are amended and check 
here. 
llllllllllllllllllllllll

llllllllllllllllllllllll

llllllllllllllllllllllll

llllllllllllllllllllllll

GENERAL INFORMATION 

1. Name under which the business of the 
swap execution facility is or will be con-
ducted, if different than name specified 
above (include acronyms, if any): 
llllllllllllllllllllllll

2. If name of swap execution facility is 
being amended, state previous swap execu-
tion facility name: 
llllllllllllllllllllllll

3. Contact information, including mailing 
address if different than address specified 
above: 
llllllllllllllllllllllll

Number and Street 
llllllllllllllllllllllll
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City State Country Zip Code 
llllllllllllllllllllllll

Main Phone Number Fax 
llllllllllllllllllllllll

Web site URL Email Address 
4. List of principal office(s) and address(es) 

where swap execution facility activities are/ 
will be conducted: 
Office 
llllllllllllllllllllllll

llllllllllllllllllllllll

llllllllllllllllllllllll

Address 
llllllllllllllllllllllll

llllllllllllllllllllllll

llllllllllllllllllllllll

5. If the Applicant is a successor to a pre-
viously registered swap execution facility, 
please complete the following: 

a. Date of succession 
llllllllllllllllllllllll

b. Full name and address of predecessor 
registrant 
llllllllllllllllllllllll

Name 
llllllllllllllllllllllll

Number and Street 
llllllllllllllllllllllll

City State Country Zip Code 
llllllllllllllllllllllll

Main Phone Number Web site URL 

BUSINESS ORGANIZATION 

6. Applicant is a: 
Corporation 
Partnership 
Limited Liability Company 
Other form of organization (specify) 
llllllllllllllllllllllll

7. Date of incorporation or formation: 
llllllllllllllllllllllll

8. State of incorporation or jurisdiction of 
organization: 
llllllllllllllllllllllll

9. The Applicant agrees and consents that 
the notice of any proceeding before the Com-
mission in connection with this application 
may be given by sending such notice by cer-
tified mail to the person named below at the 
address given. 
llllllllllllllllllllllll

Print Name and Title 
llllllllllllllllllllllll

Name of Applicant 
llllllllllllllllllllllll

Number and Street 
llllllllllllllllllllllll

City State Zip Code 

SIGNATURES 

10. The Applicant has duly caused this ap-
plication or amendment to be signed on its 
behalf by the undersigned, hereunto duly au-
thorized, this lll day of llllll, 
20ll. The Applicant and the undersigned 

represent hereby that all information con-
tained herein is true, current, and complete. 
It is understood that all required items and 
Exhibits are considered integral parts of this 
Form SEF and that the submission of any 
amendment represents that all unamended 
items and Exhibits remain true, current, and 
complete as previously filed. 
llllllllllllllllllllllll

Name of Applicant 
llllllllllllllllllllllll

Signature of Duly Authorized Person 
llllllllllllllllllllllll

Print Name and Title of Signatory 

COMMODITY FUTURES TRADING 
COMMISSION 

FORM SEF 

SWAP EXECUTION FACILITY APPLICA-
TION OR AMENDMENT TO APPLICA-
TION FOR REGISTRATION 

Exhibits Instructions 

The following Exhibits must be filed with 
the Commission by each Applicant applying 
for registration as a swap execution facility, 
or by a registered swap execution facility 
amending its registration, pursuant to sec-
tion 5h of the Act and the Commission’s reg-
ulations thereunder. The Exhibits must be 
labeled according to the items specified in 
this Form SEF. 

The application must include a Table of 
Contents listing each Exhibit required by 
this Form SEF and indicating which, if any, 
Exhibits are inapplicable. For any Exhibit 
that is inapplicable, next to the Exhibit let-
ter specify ‘‘none,’’ ‘‘not applicable,’’ or ‘‘N/ 
A,’’ as appropriate. 

If the Applicant is a newly formed enter-
prise and does not have the financial state-
ments required pursuant to Items 9 and 10 
(Exhibits I and J) of this Form SEF, the Ap-
plicant should provide pro forma financial 
statements for the most recent six months 
or since inception, whichever is less. 

List of Exhibits 

EXHIBITS—BUSINESS ORGANIZATION 

1. Attach as Exhibit A, the name of any 
person who owns ten percent (10%) or more 
of the Applicant’s stock or who, either di-
rectly or indirectly, through agreement or 
otherwise, in any other manner, may control 
or direct the management or policies of the 
Applicant. 

Provide as part of Exhibit A the full name 
and address of each such person and attach a 
copy of the agreement or, if there is none 
written, describe the agreement or basis 
upon which such person exercises or may ex-
ercise such control or direction. 

2. Attach as Exhibit B, a list of the present 
officers, directors, governors (and, in the 
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case of an Applicant that is not a corpora-
tion, the members of all standing commit-
tees, grouped by committee), or persons per-
forming functions similar to any of the fore-
going, of the swap execution facility or of 
any entity that performs the regulatory ac-
tivities of the Applicant, indicating for each: 
a. Name 
b. Title 
c. Dates of commencement and termination 

of present term of office or position 
d. Length of time each present officer, direc-

tor, or governor has held the same office or 
position 

e. Brief account of the business experience of 
each officer and director over the last five 
(5) years 

f. Any other business affiliations in the de-
rivatives and securities industry 

g. For directors, list any committees on 
which they serve and any compensation re-
ceived by virtue of their directorship 

h. A description of: 
(1) Any order of the Commission with re-

spect to such person pursuant to section 5e 
of the Act; 

(2) Any conviction or injunction against 
such person within the past ten (10) years; 

(3) Any disciplinary action with respect to 
such person within the last five (5) years; 

(4) Any disqualification under sections 8b 
and 8d of the Act; 

(5) Any disciplinary action under section 8c 
of the Act; and 

(6) Any violation pursuant to section 9 of 
the Act. 

3. Attach as Exhibit C, a narrative that 
sets forth the fitness standards for the Board 
of Directors and its composition including 
the number and percentage of public direc-
tors. 

4. Attach as Exhibit D, a narrative or 
graphic description of the organizational 
structure of the Applicant. Include a list of 
all affiliates of the Applicant and indicate 
the general nature of the affiliation. Note: If 
the swap execution facility activities of the 
Applicant are or will be conducted primarily 
by a division, subdivision, or other separate 
entity within the Applicant, corporation, or 
organization, describe the relationship of 
such entity within the overall organizational 
structure and attach as Exhibit D a descrip-
tion only as it applies to the division, sub-
division, or separate entity, as applicable. 
Additionally, provide any relevant jurisdic-
tional information, including any and all ju-
risdictions in which the Applicant or any af-
filiated entity are doing business, and reg-
istration status, including pending applica-
tions (e.g., country, regulator, registration 
category, date of registration). Provide the 
address for legal service of process for each 
jurisdiction, which cannot be a post office 
box. 

5. Attach as Exhibit E, a description of the 
personnel qualifications for each category of 

professional employees employed by the Ap-
plicant or the division, subdivision, or other 
separate entity within the Applicant as de-
scribed in Item 4. 

6. Attach as Exhibit F, an analysis of staff-
ing requirements necessary to carry out the 
operations of the Applicant as a swap execu-
tion facility and the name and qualifications 
of each key staff person. 

7. Attach as Exhibit G, a copy of the con-
stitution, articles of incorporation, forma-
tion, or association with all amendments 
thereto, partnership or limited liability 
agreements, and existing by-laws, operating 
agreement, rules or instruments cor-
responding thereto, of the Applicant. Include 
any additional governance fitness informa-
tion not included in Exhibit C. Provide a cer-
tificate of good standing dated within one 
week of the date of this Form SEF. 

8. Attach as Exhibit H, a brief description 
of any material pending legal proceeding(s), 
other than ordinary and routine litigation 
incidental to the business, to which the Ap-
plicant or any of its affiliates is a party or to 
which any of its or their property is the sub-
ject. Include the name of the court or agency 
where the proceeding(s) are pending, the 
date(s) instituted, the principal parties in-
volved, a description of the factual basis al-
leged to underlie the proceeding(s), and the 
relief sought. Include similar information as 
to any proceeding(s) known to be con-
templated by the governmental agencies. 

EXHIBITS—FINANCIAL INFORMATION 

9. Attach as Exhibit I: 
a. (i) Balance sheet, (ii) Statement of in-

come and expenses, (iii) Statement of cash 
flows, and (iv) Statement of sources and ap-
plication of revenues and all notes or sched-
ules thereto, as of the most recent fiscal 
year of the Applicant, or of its parent com-
pany, if applicable. If a balance sheet and 
any statement(s) certified by an independent 
public accountant are available, that bal-
ance sheet and statement(s) should be sub-
mitted as Exhibit I. 

b. Provide a narrative of how the value of 
the financial resources of the Applicant is at 
least equal to a total amount that would en-
able the Applicant to cover its operating 
costs for a period of at least one year, cal-
culated on a rolling basis, and whether such 
financial resources include unencumbered, 
liquid financial assets (i.e., cash and/or high-
ly liquid securities) equal to at least six 
months’ operating costs. 

c. Attach copies of any agreements estab-
lishing or amending a credit facility, insur-
ance coverage, or other arrangement evi-
dencing or otherwise supporting the Appli-
cant’s conclusions regarding the liquidity of 
its financial assets. 

d. Representations regarding sources and 
estimates for future ongoing operational re-
sources. 
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10. Attach as Exhibit J, a balance sheet 
and an income and expense statement for 
each affiliate of the swap execution facility 
that also engages in swap execution facility 
activities or that engages in designated con-
tract market activities as of the end of the 
most recent fiscal year of each such affiliate. 

11. Attach as Exhibit K, the following: 
a. A complete list of all dues, fees, and 

other charges imposed, or to be imposed, by 
or on behalf of the Applicant for its swap 
execution facility services that are provided 
on an exclusive basis and identify the service 
or services provided for each such due, fee, or 
other charge. 

b. A description of the basis and methods 
used in determining the level and structure 
of the dues, fees, and other charges listed in 
paragraph (a) of this item. 

c. If the Applicant differentiates, or pro-
poses to differentiate, among its customers 
or classes of customers in the amount of any 
dues, fees, or other charges imposed for the 
same or similar exclusive services, describe 
and indicate the amount of each differential. 
In addition, identify and describe any dif-
ferences in the cost of providing such serv-
ices and any other factors that account for 
such differentiations. 

EXHIBITS—COMPLIANCE 

12. Attach as Exhibit L, a narrative and 
any other form of documentation that may 
be provided under other Exhibits herein, that 
describes the manner in which the Applicant 
is able to comply with each core principle. 
Such documentation must include a regu-
latory compliance chart setting forth each 
core principle and providing citations to the 
Applicant’s relevant rules, policies, and pro-
cedures that address each core principle. To 
the extent that the application raises issues 
that are novel or for which compliance with 
a core principle is not self-evident, include 
an explanation of how that item and the ap-
plication satisfy the core principles. 

13. Attach as Exhibit M, a copy of the Ap-
plicant’s rules (as defined in § 40.1 of the 
Commission’s regulations) and any technical 
manuals, other guides, or instructions for 
users of, or participants in, the market, in-
cluding minimum financial standards for 
members or market participants. Include 
rules citing applicable federal position limits 
and aggregation standards in part 151 of the 
Commission’s regulations and any facility 
set position limit rules. Include rules on pub-
lication of daily trading information with re-
gards to the requirements of part 16 of the 
Commission’s regulations. The Applicant 
should include an explanation and any other 
form of documentation that the Applicant 
thinks will be helpful to its explanation, 
demonstrating how its rules, technical 
manuals, other guides, or instructions for 
users of, or participants in, the market, or 
minimum financial standards for members 

or market participants as provided in this 
Exhibit M help support the swap execution 
facility’s compliance with the core prin-
ciples. 

14. Attach as Exhibit N, executed or exe-
cutable copies of any agreements or con-
tracts entered into or to be entered into by 
the Applicant, including third party regu-
latory service provider or member or user 
agreements that enable or empower the Ap-
plicant to comply with applicable core prin-
ciples. Identify: (1) the services that will be 
provided; and (2) the core principles ad-
dressed by such agreement. 

15. Attach as Exhibit O, a copy of any com-
pliance manual and any other documents 
that describe with specificity the manner in 
which the Applicant will conduct trade prac-
tice, market, and financial surveillance. 

16. Attach as Exhibit P, a description of 
the Applicant’s disciplinary and enforcement 
protocols, tools, and procedures and, if appli-
cable, the arrangements for alternative dis-
pute resolution. 

17. Attach as Exhibit Q, an explanation re-
garding the operation of the Applicant’s 
trading system(s) or platform(s) and the 
manner in which the system(s) or platform(s) 
satisfy any Commission rules, interpreta-
tions, or guidelines regarding a swap execu-
tion facility’s execution methods, including 
the minimum trading functionality require-
ment in § 37.3(a)(2) of the Commission’s regu-
lations. This explanation should include, as 
applicable, the following: 

a. For trading systems or platforms that 
enable market participants to engage in 
transactions through an order book: 

(1) How the trading system or platform dis-
plays all orders and trades in an electronic 
or other form, and the timeliness in which 
the trading system or platform does so; 

(2) How all market participants have the 
ability to see and have the ability to trans-
act on all bids and offers; and 

(3) An explanation of the trade matching 
algorithm, if applicable, and examples of 
how that algorithm works in various trading 
scenarios involving various types of orders. 

b. For trading systems or platforms that 
enable market participants to engage in 
transactions through a request for quote sys-
tem: 

(1) How a market participant transmits a 
request for a quote to buy or sell a specific 
instrument to no less than three market par-
ticipants in the trading system or platform, 
to which all such market participants may 
respond; 

(2) How resting bids or offers from the Ap-
plicant’s Order Book are communicated to 
the requester; and 

(3) How a requester may transact on rest-
ing bids or offers along with the responsive 
orders. 
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c. How the timing delay described under 
§ 37.9 of the Commission’s regulations is in-
corporated into the trading system or plat-
form. 

18. Attach as Exhibit R, a list of rules pro-
hibiting specific trade practice violations. 

19. Attach as Exhibit S, a discussion of how 
trading data will be maintained by the swap 
execution facility. 

20. Attach as Exhibit T, a list of the name 
of the clearing organization(s) that will be 
clearing the Applicant’s trades, and a rep-
resentation that clearing members of that 
organization will be guaranteeing such 
trades. 

21. Attach as Exhibit U, any information 
(described with particularity) included in the 
application that will be subject to a request 
for confidential treatment pursuant to § 145.9 
of the Commission’s regulations. 

EXHIBITS—OPERATIONAL CAPABILITY 

22. Attach as Exhibit V, information re-
sponsive to the Technology Questionnaire. 
This questionnaire focuses on information 
pertaining to the Applicant’s program of risk 
analysis and oversight. Main topic areas in-
clude: information security; business con-
tinuity-disaster recovery planning and re-
sources; capacity and performance planning; 
systems operations; systems development 
and quality assurance; and physical security 
and environmental controls. The question-
naire will be provided to Applicants on the 
Commission’s Web site. 

APPENDIX B TO PART 37—GUIDANCE ON, 
AND ACCEPTABLE PRACTICES IN, 
COMPLIANCE WITH CORE PRINCIPLES 

1. This appendix provides guidance on com-
plying with core principles, both initially 
and on an ongoing basis, to maintain reg-
istration under section 5h of the Act and this 
part 37. Where provided, guidance is set forth 
in paragraph (a) following the relevant head-
ing and can be used to demonstrate to the 
Commission compliance with the selected re-
quirements of a core principle of this part 37. 
The guidance for the core principle is illus-
trative only of the types of matters a swap 
execution facility may address, as applica-
ble, and is not intended to be used as a man-
datory checklist. Addressing the issues set 
forth in this appendix would help the Com-
mission in its consideration of whether the 
swap execution facility is in compliance with 
the selected requirements of a core principle; 
provided however, that the guidance is not 
intended to diminish or replace, in any 
event, the obligations and requirements of 
applicants and swap execution facilities to 
comply with the regulations provided under 
this part 37. 

2. Where provided, acceptable practices 
meeting selected requirements of core prin-
ciples are set forth in paragraph (b) following 

the guidance. Swap execution facilities that 
follow specific practices outlined in the ac-
ceptable practices for a core principle in this 
appendix will meet the selected require-
ments of the applicable core principle; pro-
vided however, that the acceptable practice 
is not intended to diminish or replace, in any 
event, the obligations and requirements of 
applicants and swap execution facilities to 
comply with the regulations provided under 
this part 37. The acceptable practices are for 
illustrative purposes only and do not state 
the exclusive means for satisfying a core 
principle. 

CORE PRINCIPLE 1 OF SECTION 5H OF THE ACT— 
COMPLIANCE WITH CORE PRINCIPLES 

(A) In general. To be registered, and main-
tain registration, as a swap execution facil-
ity, the swap execution facility shall comply 
with—the core principles described in sec-
tion 5h of the Act; and any requirement that 
the Commission may impose by rule or regu-
lation pursuant to section 8a(5) of the Act. 

(B) Reasonable discretion of swap execution 
facility. Unless otherwise determined by the 
Commission by rule or regulation, a swap 
execution facility described in paragraph (A) 
shall have reasonable discretion in estab-
lishing the manner in which the swap execu-
tion facility complies with the core prin-
ciples described in section 5h of the Act. 

(a) Guidance. [Reserved] 
(b) Acceptable Practices. [Reserved] 

CORE PRINCIPLE 2 OF SECTION 5H OF THE ACT— 
COMPLIANCE WITH RULES 

A swap execution facility shall: 
(A) Establish and enforce compliance with 

any rule of the swap execution facility, in-
cluding the terms and conditions of the 
swaps traded or processed on or through the 
swap execution facility and any limitation 
on access to the swap execution facility; 

(B) Establish and enforce trading, trade 
processing, and participation rules that will 
deter abuses and have the capacity to detect, 
investigate, and enforce those rules, includ-
ing means to provide market participants 
with impartial access to the market and to 
capture information that may be used in es-
tablishing whether rule violations have oc-
curred; 

(C) Establish rules governing the operation 
of the facility, including rules specifying 
trading procedures to be used in entering and 
executing orders traded or posted on the fa-
cility, including block trades; and 

(D) Provide by its rules that when a swap 
dealer or major swap participant enters into 
or facilitates a swap that is subject to the 
mandatory clearing requirement of section 
2(h) of the Act, the swap dealer or major 
swap participant shall be responsible for 
compliance with the mandatory trading re-
quirement under section 2(h)(8) of the Act. 
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(a) Guidance. (1) Investigations and investiga-
tion reports—Warning letters. The rules of a 
swap execution facility may authorize its 
compliance staff to issue a warning letter to 
a person or entity under investigation or to 
recommend that a disciplinary panel take 
such an action. 

(2) Additional rules required. A swap execu-
tion facility should adopt and enforce any 
additional rules that it believes are nec-
essary to comply with the requirements of 
§ 37.203. 

(3) Enforcement staff. A swap execution fa-
cility’s enforcement staff should not include 
either members of the swap execution facil-
ity or persons whose interests conflict with 
their enforcement duties. A member of the 
enforcement staff should not operate under 
the direction or control of any person or per-
sons with trading privileges at the swap exe-
cution facility. A swap execution facility’s 
enforcement staff may operate as part of the 
swap execution facility’s compliance depart-
ment. 

(4) Notice of charges. If compliance staff au-
thorized by a swap execution facility or a 
swap execution facility disciplinary panel 
determines, based upon reviewing an inves-
tigation report pursuant to § 37.203(f)(3), that 
a reasonable basis exists for finding a viola-
tion and adjudication is warranted, it should 
direct that the person or entity alleged to 
have committed the violation be served with 
a notice of charges and should proceed in ac-
cordance with this guidance. A notice of 
charges should adequately state the acts, 
conduct, or practices in which the respond-
ent is alleged to have engaged; state the 
rule, or rules, alleged to have been violated 
(or about to be violated); advise the respond-
ent that it is entitled, upon request, to a 
hearing on the charges; and prescribe the pe-
riod within which a hearing on the charges 
may be requested. If the rules of the swap 
execution facility so provide, a notice may 
also advise: 

(i) That failure to request a hearing within 
the period prescribed in the notice, except 
for good cause, may be deemed a waiver of 
the right to a hearing; and 

(ii) That failure to answer or to deny ex-
pressly a charge may be deemed to be an ad-
mission of such charge. 

(5) Right to representation. Upon being 
served with a notice of charges, a respondent 
should have the right to be represented by 
legal counsel or any other representative of 
its choosing in all succeeding stages of the 
disciplinary process, except by any member 
of the swap execution facility’s board of di-
rectors or disciplinary panel, any employee 
of the swap execution facility, or any person 
substantially related to the underlying in-
vestigations, such as a material witness or 
respondent. 

(6) Answer to charges. A respondent should 
be given a reasonable period of time to file 

an answer to a notice of charges. The rules of 
a swap execution facility governing the re-
quirements and timeliness of a respondent’s 
answer to a notice of charges should be fair, 
equitable, and publicly available. 

(7) Admission or failure to deny charges. The 
rules of a swap execution facility may pro-
vide that if a respondent admits or fails to 
deny any of the charges, a disciplinary panel 
may find that the violations alleged in the 
notice of charges for which the respondent 
admitted or failed to deny any of the charges 
have been committed. If the swap execution 
facility’s rules so provide, then: 

(i) The disciplinary panel should impose a 
sanction for each violation found to have 
been committed; 

(ii) The disciplinary panel should promptly 
notify the respondent in writing of any sanc-
tion to be imposed pursuant to paragraph 
(7)(i) of this guidance and shall advise the re-
spondent that it may request a hearing on 
such sanction within the period of time, 
which shall be stated in the notice; 

(iii) The rules of a swap execution facility 
may provide that if a respondent fails to re-
quest a hearing within the period of time 
stated in the notice, the respondent will be 
deemed to have accepted the sanction. 

(8) Denial of charges and right to hearing. In 
every instance where a respondent has re-
quested a hearing on a charge that is denied, 
or on a sanction set by the disciplinary 
panel, the respondent should be given an op-
portunity for a hearing in accordance with 
the rules of the swap execution facility. 

(9) Settlement offers. (i) The rules of a swap 
execution facility may permit a respondent 
to submit a written offer of settlement at 
any time after an investigation report is 
completed. The disciplinary panel presiding 
over the matter may accept the offer of set-
tlement, but may not alter the terms of a 
settlement offer unless the respondent 
agrees. 

(ii) The rules of a swap execution facility 
may provide that, in its discretion, a dis-
ciplinary panel may permit the respondent 
to accept a sanction without either admit-
ting or denying the rule violations upon 
which the sanction is based. 

(iii) If an offer of settlement is accepted, 
the panel accepting the offer should issue a 
written decision specifying the rule viola-
tions it has reason to believe were com-
mitted, including the basis or reasons for the 
panel’s conclusions, and any sanction to be 
imposed, which should include full customer 
restitution where customer harm is dem-
onstrated, except where the amount of res-
titution or to whom it should be provided 
cannot be reasonably determined. If an offer 
of settlement is accepted without the agree-
ment of the enforcement staff, the decision 
should adequately support the disciplinary 
panel’s acceptance of the settlement. Where 
applicable, the decision should also include a 
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statement that the respondent has accepted 
the sanctions imposed without either admit-
ting or denying the rule violations. 

(iv) The respondent may withdraw his or 
her offer of settlement at any time before 
final acceptance by a disciplinary panel. If 
an offer is withdrawn after submission, or is 
rejected by a disciplinary panel, the respond-
ent should not be deemed to have made any 
admissions by reason of the offer of settle-
ment and should not be otherwise prejudiced 
by having submitted the offer of settlement. 

(10) Hearings. (i) The swap execution facil-
ity need not apply the formal rules of evi-
dence for a hearing; nevertheless, the proce-
dures for the hearing may not be so informal 
as to deny a fair hearing. No member of the 
disciplinary panel for the matter may have a 
financial, personal, or other direct interest 
in the matter under consideration. 

(ii) In advance of the hearing, the respond-
ent should be entitled to examine all books, 
documents, or other evidence in the posses-
sion or under the control of the swap execu-
tion facility. The swap execution facility 
may withhold documents that: Are privi-
leged or constitute attorney work product; 
were prepared by an employee of the swap 
execution facility but will not be offered in 
evidence in the disciplinary proceedings; 
may disclose a technique or guideline used in 
examinations, investigations, or enforce-
ment proceedings; or disclose the identity of 
a confidential source. 

(iii) The swap execution facility’s enforce-
ment and compliance staffs should be parties 
to the hearing, and the enforcement staff 
should present their case on those charges 
and sanctions that are the subject of the 
hearing. 

(iv) The respondent should be entitled to 
appear personally at the hearing, should be 
entitled to cross-examine any persons ap-
pearing as witnesses at the hearing, and 
should be entitled to call witnesses and to 
present such evidence as may be relevant to 
the charges. 

(v) The swap execution facility should re-
quire persons within its jurisdiction who are 
called as witnesses to participate in the 
hearing and produce evidence. The swap exe-
cution facility should make reasonable ef-
forts to secure the presence of all other per-
sons called as witnesses whose testimony 
would be relevant. 

(vi) The rules of a swap execution facility 
may provide that a sanction may be sum-
marily imposed upon any person within its 
jurisdiction whose actions impede the 
progress of a hearing. 

(11) Right to appeal. The rules of a swap 
execution facility may permit the parties to 
a proceeding to appeal promptly an adverse 
decision of a disciplinary panel in all or in 
certain classes of cases. Such rules may re-
quire a party’s notice of appeal to be in writ-
ing and to specify the findings, conclusions, 

or sanctions to which objection are taken. If 
the rules of a swap execution facility permit 
appeals, then both the respondent and the 
enforcement staff should have the oppor-
tunity to appeal and the swap execution fa-
cility should provide for the following: 

(i) The swap execution facility should es-
tablish an appellate panel that should be au-
thorized to hear appeals of respondents. In 
addition, the rules of a swap execution facil-
ity may provide that the appellate panel 
may, on its own initiative, order review of a 
decision by a disciplinary panel within a rea-
sonable period of time after the decision has 
been rendered. 

(ii) The composition of the appellate panel 
should be consistent with part 40 of this 
chapter, and should not include any mem-
bers of the swap execution facility’s compli-
ance staff or any person involved in adjudi-
cating any other stage of the same pro-
ceeding. The rules of a swap execution facil-
ity should provide for the appeal proceeding 
to be conducted before all of the members of 
the appellate panel or a panel thereof. 

(iii) Except for good cause shown, the ap-
peal or review should be conducted solely on 
the record before the disciplinary panel, the 
written exceptions filed by the parties, and 
the oral or written arguments of the parties. 

(iv) Promptly following the appeal or re-
view proceeding, the appellate panel should 
issue a written decision and should provide a 
copy to the respondent. The decision issued 
by the appellate panel should adhere to all 
the requirements of § 37.206(d) to the extent 
that a different conclusion is reached from 
that issued by the disciplinary panel. 

(12) Final decisions. Each swap execution fa-
cility should establish rules setting forth 
when a decision rendered pursuant to its 
rules will become the final decision of such 
swap execution facility. 

(13) Summary fines for violations of rules re-
garding timely submission of records. A swap 
execution facility may adopt a summary fine 
schedule for violations of rules relating to 
the failure to timely submit accurate 
records required for clearing or verifying 
each day’s transactions. A swap execution 
facility may permit its compliance staff, or 
a designated panel of swap execution facility 
officials, to summarily impose minor sanc-
tions against persons within the swap execu-
tion facility’s jurisdiction for violating such 
rules. A swap execution facility’s summary 
fine schedule may allow for warning letters 
to be issued for first-time violations or viola-
tors. If adopted, a summary fine schedule 
should provide for progressively larger fines 
for recurring violations. 

(14) Emergency disciplinary actions. (i) A 
swap execution facility may impose a sanc-
tion, including suspension, or take other 
summary action against a person or entity 
subject to its jurisdiction upon a reasonable 
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belief that such immediate action is nec-
essary to protect the best interest of the 
marketplace. 

(ii) Any emergency disciplinary action 
should be taken in accordance with a swap 
execution facility’s procedures that provide 
for the following: 

(A) If practicable, a respondent should be 
served with a notice before the action is 
taken, or otherwise at the earliest possible 
opportunity. The notice should state the ac-
tion, briefly state the reasons for the action, 
and state the effective time and date, and 
the duration of the action. 

(B) The respondent should have the right 
to be represented by legal counsel or any 
other representative of its choosing in all 
proceedings subsequent to the emergency ac-
tion taken. The respondent should be given 
the opportunity for a hearing as soon as rea-
sonably practicable and the hearing should 
be conducted before the disciplinary panel 
pursuant to the rules of the swap execution 
facility. 

(C) Promptly following the hearing pro-
vided for in paragraph (14)(ii)(B) of this guid-
ance, the swap execution facility should 
render a written decision based upon the 
weight of the evidence contained in the 
record of the proceeding and should provide 
a copy to the respondent. The decision 
should include a description of the summary 
action taken; the reasons for the summary 
action; a summary of the evidence produced 
at the hearing; a statement of findings and 
conclusions; a determination that the sum-
mary action should be affirmed, modified, or 
reversed; and a declaration of any action to 
be taken pursuant to the determination, and 
the effective date and duration of such ac-
tion. 

(b) Acceptable Practices. [Reserved] 

CORE PRINCIPLE 3 OF SECTION 5H OF THE ACT— 
SWAPS NOT READILY SUSCEPTIBLE TO MA-
NIPULATION 

The swap execution facility shall permit 
trading only in swaps that are not readily 
susceptible to manipulation. 

(a) Guidance. (1) In general, a swap con-
tract is an agreement to exchange a series of 
cash flows over a period of time based on 
some reference price, which could be a single 
price, such as an absolute level or a differen-
tial, or a price index calculated based on 
multiple observations. Moreover, such a ref-
erence price may be reported by the swap 
execution facility itself or by an independent 
third party. When listing a swap for trading, 
a swap execution facility shall ensure a 
swap’s compliance with Core Principle 3, 
paying special attention to the reference 
price used to determine the cash flow ex-
changes. Specifically, Core Principle 3 re-
quires that the reference price used by a 
swap not be readily susceptible to manipula-
tion. As a result, when identifying a ref-

erence price, a swap execution facility 
should either: Calculate its own reference 
price using suitable and well-established ac-
ceptable methods or carefully select a reli-
able third-party index. 

(2) The importance of the reference price’s 
suitability for a given swap is similar to that 
of the final settlement price for a cash-set-
tled futures contract. If the final settlement 
price is manipulated, then the futures con-
tract does not serve its intended price dis-
covery and risk management functions. 
Similarly, inappropriate reference prices 
cause the cash flows between the buyer and 
seller to differ from the proper amounts, 
thus benefitting one party and 
disadvantaging the other. Thus, careful con-
sideration should be given to the potential 
for manipulation or distortion of the ref-
erence price. 

(3) For swaps that are settled by physical 
delivery or by cash settlement refer to the 
guidance in appendix C to part 38 of this 
chapter—Demonstration of Compliance That 
a Contract is not Readily Susceptible to Ma-
nipulation, section b(2) and section c(4), re-
spectively. 

(b) Acceptable Practices. [Reserved] 

CORE PRINCIPLE 4 OF SECTION 5H OF THE ACT— 
MONITORING OF TRADING AND TRADE PROC-
ESSING 

The swap execution facility shall: 
(A) Establish and enforce rules or terms 

and conditions defining, or specifications de-
tailing: 

(1) Trading procedures to be used in enter-
ing and executing orders traded on or 
through the facilities of the swap execution 
facility; and 

(2) Procedures for trade processing of 
swaps on or through the facilities of the 
swap execution facility; and 

(B) Monitor trading in swaps to prevent 
manipulation, price distortion, and disrup-
tions of the delivery or cash settlement proc-
ess through surveillance, compliance, and 
disciplinary practices and procedures, in-
cluding methods for conducting real-time 
monitoring of trading and comprehensive 
and accurate trade reconstructions. 

(a) Guidance. The monitoring of trading ac-
tivity in listed swaps should be designed to 
prevent manipulation, price distortion, and 
disruptions of the physical-delivery and cash 
settlement processes. The swap execution fa-
cility should have rules in place that allow it 
to intervene to prevent or reduce such mar-
ket disruptions. Once a threatened or actual 
disruption is detected, the swap execution fa-
cility should take steps to prevent the mar-
ket disruption or reduce its severity. 

(1) General requirements. Real-time moni-
toring for market anomalies is the most ef-
fective, but the swap execution facility may 
also demonstrate that it has an acceptable 
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program if some of the monitoring is accom-
plished on a T+1 basis. The monitoring of 
trading should use automated alerts to de-
tect abnormal price movements and unusual 
trading volumes in real-time and instances 
or threats of manipulation, price distortion, 
and disruptions on at least a T+1 basis. The 
T+1 detection and analysis should incor-
porate any additional data that becomes 
available on a T+1 basis, including the trade 
reconstruction data. In some cases, a swap 
execution facility may demonstrate that its 
manual processes are effective. The swap 
execution facility should continually mon-
itor the appropriateness of its swaps’ terms 
and conditions, including the physical-deliv-
ery requirements or reference prices used to 
determine cash flows or settlement. The 
swap execution facility should act promptly 
to address the conditions that are causing 
price distortions or market disruptions, in-
cluding, when appropriate, changes to con-
tract terms. The swap execution facility 
should be mindful that changes to contract 
terms may affect whether a product is sub-
ject to the trade execution and clearing re-
quirements of the Act. 

(2) Physical-delivery swaps. For physical-de-
livery swaps, the swap execution facility 
should monitor for conditions that may 
cause the swap to become susceptible to 
price manipulation or distortion, including: 
The general availability of the commodity 
specified by the swap, the commodity’s char-
acteristics, and the delivery locations; and if 
available, information related to the size and 
ownership of deliverable supplies. 

(3) Cash-settled swaps. For cash-settled 
swaps, the swap execution facility should 
monitor for pricing abnormalities in the 
index or instrument used to calculate the 
reference price. If the swap execution facil-
ity computes its own reference price used for 
cash flows or settlement, it should promptly 
amend any methodologies that result, or are 
likely to result, in manipulation, price dis-
tortions, or market disruptions, or impose 
new methodologies to resolve the threat of 
disruptions or distortions. If the swap execu-
tion facility relies upon a third-party index 
or instrument, including an index or instru-
ment traded on another venue for the swap 
reference price, it should conduct due dili-
gence to ensure that the reference price is 
not susceptible to manipulation and that the 
terms and conditions of the swap continue to 
comply with § 37.300. 

(4) Ability to obtain information. The swap 
execution facility shall demonstrate that it 
has access to sufficient information to assess 
whether trading in swaps listed on its mar-
ket, in the index or instrument used as a ref-
erence price, or the underlying commodity 
for its listed swaps is being used to affect 
prices on its market. The swap execution fa-
cility should demonstrate that it can obtain 
position and trading information directly 

from the market participants that conduct 
substantial trading on its facility or through 
an information sharing agreement with 
other venues or a third-party regulatory 
service provider. If the position and trading 
information is not available directly from 
the market participants in its markets, but 
is available through information sharing 
agreements with other trading venues or a 
third-party regulatory service provider, the 
swap execution facility should cooperate in 
such information sharing agreements. The 
swap execution facility may limit the appli-
cation of the requirement for market par-
ticipants to keep and provide records of their 
activity in the index or instrument used as a 
reference price, the underlying commodity, 
and related derivatives markets, to only 
those market participants that conduct sub-
stantial trading on its facility. 

(5) Risk controls for trading. An acceptable 
program for preventing market disruptions 
shall demonstrate appropriate trading risk 
controls, in addition to pauses and halts. 
Risk controls should be adapted to the 
unique characteristics of the trading plat-
form and of the markets to which they apply 
and should be designed to avoid market dis-
ruptions without unduly interfering with 
that market’s price discovery function. The 
swap execution facility may choose from 
among controls that include: pre-trade lim-
its on order size, price collars or bands 
around the current price, message throttles, 
daily price limits, and intraday position lim-
its related to financial risk to the clearing 
member, or design other types of controls, as 
well as clear error-trade and order-cancella-
tion policies. Within the specific array of 
controls that are selected, the swap execu-
tion facility should set the parameters for 
those controls, so that the specific param-
eters are reasonably likely to serve the pur-
pose of preventing market disruptions and 
price distortions. If a swap is fungible with, 
linked to, or a substitute for other swaps on 
the swap execution facility or on other trad-
ing venues, such risk controls should, to the 
extent practicable, be coordinated with any 
similar controls placed on those other swaps. 
If a swap is based on the level of an equity 
index, such risk controls should, to the ex-
tent practicable, be coordinated with any 
similar controls placed on national security 
exchanges. 

(b) Acceptable practices. [Reserved] 

CORE PRINCIPLE 5 OF SECTION 5H OF THE ACT— 
ABILITY TO OBTAIN INFORMATION 

The swap execution facility shall: 
(A) Establish and enforce rules that will 

allow the facility to obtain any necessary in-
formation to perform any of the functions 
described in section 5h of the Act; 

(B) Provide the information to the Com-
mission on request; and 
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(C) Have the capacity to carry out such 
international information-sharing agree-
ments as the Commission may require. 

(a) Guidance. [Reserved] 
(b) Acceptable Practices. [Reserved] 

CORE PRINCIPLE 6 OF SECTION 5H OF THE ACT— 
POSITION LIMITS OR ACCOUNTABILITY 

(A) In general. To reduce the potential 
threat of market manipulation or conges-
tion, especially during trading in the deliv-
ery month, a swap execution facility that is 
a trading facility shall adopt for each of the 
contracts of the facility, as is necessary and 
appropriate, position limitations or position 
accountability for speculators. 

(B) Position limits. For any contract that is 
subject to a position limitation established 
by the Commission pursuant to section 4a(a) 
of the Act, the swap execution facility shall: 

(1) Set its position limitation at a level no 
higher than the Commission limitation; and 

(2) Monitor positions established on or 
through the swap execution facility for com-
pliance with the limit set by the Commission 
and the limit, if any, set by the swap execu-
tion facility. 

(a) Guidance. Until such time that compli-
ance is required under part 151 of this chap-
ter, a swap execution facility should have 
reasonable discretion to comply with § 37.600, 
including considering part 150 of this chap-
ter. For Required Transactions as defined in 
§ 37.9, a swap execution facility may dem-
onstrate compliance with § 37.600 by setting 
and enforcing position limitations or posi-
tion accountability levels only with respect 
to trading on the swap execution facility’s 
own market. For Permitted Transactions as 
defined in § 37.9, a swap execution facility 
may demonstrate compliance with § 37.600 by 
setting and enforcing position account-
ability levels or sending the Commission a 
list of Permitted Transactions traded on the 
swap execution facility. 

(b) Acceptable Practices. [Reserved] 

CORE PRINCIPLE 7 OF SECTION 5H OF THE ACT— 
FINANCIAL INTEGRITY OF TRANSACTIONS 

The swap execution facility shall establish 
and enforce rules and procedures for ensur-
ing the financial integrity of swaps entered 
on or through the facilities of the swap exe-
cution facility, including the clearance and 
settlement of the swaps pursuant to section 
2(h)(1) of the Act. 

(a) Guidance. [Reserved] 
(b) Acceptable Practices. [Reserved] 

CORE PRINCIPLE 8 OF SECTION 5H OF THE ACT— 
EMERGENCY AUTHORITY 

The swap execution facility shall adopt 
rules to provide for the exercise of emer-
gency authority, in consultation or coopera-
tion with the Commission, as is necessary 
and appropriate, including the authority to 

liquidate or transfer open positions in any 
swap or to suspend or curtail trading in a 
swap. 

(a) Guidance. (1) A swap execution facility 
should have rules that authorize it to take 
certain actions in the event of an emergency, 
as defined in § 40.1(h) of this chapter. A swap 
execution facility should have the authority 
to intervene as necessary to maintain mar-
kets with fair and orderly trading and to pre-
vent or address manipulation or disruptive 
trading practices, whether the need for inter-
vention arises exclusively from the swap exe-
cution facility’s market or as part of a co-
ordinated, cross-market intervention. A 
swap execution facility should have the 
flexibility and independence to address mar-
ket emergencies in an effective and timely 
manner consistent with the nature of the 
emergency, as long as all such actions taken 
by the swap execution facility are made in 
good faith to protect the integrity of the 
markets. However, the swap execution facil-
ity should also have rules that allow it to 
take market actions as may be directed by 
the Commission. Additionally, in situations 
where a swap is traded on more than one 
platform, emergency action to liquidate or 
transfer open interest shall be as directed, or 
agreed to, by the Commission or the Com-
mission’s staff. Swap execution facility rules 
should include procedures and guidelines for 
decision-making and implementation of 
emergency intervention that avoid conflicts 
of interest in accordance with the provisions 
of section 40.9 of this chapter, and include al-
ternate lines of communication and approval 
procedures to address emergencies associ-
ated with real time events. To address per-
ceived market threats, the swap execution 
facility should have rules that allow it to 
take emergency actions, including imposing 
or modifying position limits, imposing or 
modifying price limits, imposing or modi-
fying intraday market restrictions, imposing 
special margin requirements, ordering the 
liquidation or transfer of open positions in 
any contract, ordering the fixing of a settle-
ment price, extending or shortening the expi-
ration date or the trading hours, suspending 
or curtailing trading in any contract, trans-
ferring customer contracts and the margin, 
or altering any contract’s settlement terms 
or conditions, or, if applicable, providing for 
the carrying out of such actions through its 
agreements with its third-party provider of 
clearing or regulatory services. 

(2) A swap execution facility should 
promptly notify the Commission of its exer-
cise of emergency action, explaining its deci-
sion-making process, the reasons for using 
its emergency authority, and how conflicts 
of interest were minimized, including the ex-
tent to which the swap execution facility 
considered the effect of its emergency action 
on the underlying markets and on markets 
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that are linked or referenced to the con-
tracts traded on its facility, including simi-
lar markets on other trading venues. Infor-
mation on all regulatory actions carried out 
pursuant to a swap execution facility’s emer-
gency authority should be included in a 
timely submission of a certified rule pursu-
ant to part 40 of this chapter. 

(b) Acceptable Practices. [Reserved] 

CORE PRINCIPLE 9 OF SECTION 5H OF THE ACT— 
TIMELY PUBLICATION OF TRADING INFORMA-
TION 

(A) In general. The swap execution facility 
shall make public timely information on 
price, trading volume, and other trading 
data on swaps to the extent prescribed by the 
Commission. 

(B) Capacity of swap execution facility. The 
swap execution facility shall be required to 
have the capacity to electronically capture 
and transmit trade information with respect 
to transactions executed on the facility. 

(a) Guidance. [Reserved] 
(b) Acceptable Practices. [Reserved] 

CORE PRINCIPLE 10 OF SECTION 5H OF THE 
ACT—RECORDKEEPING AND REPORTING 

(A) In general. A swap execution facility 
shall: 

(1) Maintain records of all activities relat-
ing to the business of the facility, including 
a complete audit trail, in a form and manner 
acceptable to the Commission for a period of 
five years; 

(2) Report to the Commission, in a form 
and manner acceptable to the Commission, 
such information as the Commission deter-
mines to be necessary or appropriate for the 
Commission to perform the duties of the 
Commission under the Act; and 

(3) Keep any such records relating to swaps 
defined in section 1a(47)(A)(v) of the Act 
open to inspection and examination by the 
Securities and Exchange Commission. 

(B) Requirements. The Commission shall 
adopt data collection and reporting require-
ments for swap execution facilities that are 
comparable to corresponding requirements 
for derivatives clearing organizations and 
swap data repositories. 

(a) Guidance. [Reserved] 
(b) Acceptable Practices. [Reserved] 

CORE PRINCIPLE 11 OF SECTION 5H OF THE 
ACT—ANTITRUST CONSIDERATIONS 

Unless necessary or appropriate to achieve 
the purposes of the Act, the swap execution 
facility shall not: 

(A) Adopt any rules or take any actions 
that result in any unreasonable restraint of 
trade; or 

(B) Impose any material anticompetitive 
burden on trading or clearing. 

(a) Guidance. An entity seeking registra-
tion as a swap execution facility may re-

quest that the Commission consider under 
the provisions of section 15(b) of the Act, any 
of the entity’s rules, including trading proto-
cols or policies, and including both oper-
ational rules and the terms or conditions of 
products listed for trading, at the time of 
registration or thereafter. The Commission 
intends to apply section 15(b) of the Act to 
its consideration of issues under this core 
principle in a manner consistent with that 
previously applied to contract markets. 

(b) Acceptable Practices. [Reserved] 

CORE PRINCIPLE 12 OF SECTION 5H OF THE 
ACT—CONFLICTS OF INTEREST: 

The swap execution facility shall: 
(A) Establish and enforce rules to minimize 

conflicts of interest in its decision-making 
process; and 

(B) Establish a process for resolving the 
conflicts of interest. 

(a) Guidance. [Reserved] 
(b) Acceptable Practices. [Reserved] 

CORE PRINCIPLE 13 OF SECTION 5H OF THE 
ACT—FINANCIAL RESOURCES 

(A) In general. The swap execution facility 
shall have adequate financial, operational, 
and managerial resources to discharge each 
responsibility of the swap execution facility. 

(B) Determination of resource adequacy. The 
financial resources of a swap execution facil-
ity shall be considered to be adequate if the 
value of the financial resources exceeds the 
total amount that would enable the swap 
execution facility to cover the operating 
costs of the swap execution facility for a 
one-year period, as calculated on a rolling 
basis. 

(a) Guidance. [Reserved] 
(b) Acceptable Practices. [Reserved] 

CORE PRINCIPLE 14 OF SECTION 5H OF THE 
ACT—SYSTEM SAFEGUARDS [RESERVED] 

CORE PRINCIPLE 15 OF SECTION 5H OF THE 
ACT—DESIGNATION OF CHIEF COMPLIANCE 
OFFICER 

(A) In general. Each swap execution facility 
shall designate an individual to serve as a 
chief compliance officer. 

(B) Duties. The chief compliance officer 
shall: 

(1) Report directly to the board or to the 
senior officer of the facility; 

(2) Review compliance with the core prin-
ciples in this subsection; 

(3) In consultation with the board of the fa-
cility, a body performing a function similar 
to that of a board, or the senior officer of the 
facility, resolve any conflicts of interest 
that may arise; 

(4) Be responsible for establishing and ad-
ministering the policies and procedures re-
quired to be established pursuant to this sec-
tion; 
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(5) Ensure compliance with the Act and the 
rules and regulations issued under the Act, 
including rules prescribed by the Commis-
sion pursuant to section 5h of the Act; and 

(6) Establish procedures for the remedi-
ation of noncompliance issues found during 
compliance office reviews, look backs, inter-
nal or external audit findings, self-reported 
errors, or through validated complaints. 

(C) Requirements for procedures. In estab-
lishing procedures under paragraph (B)(6) of 
this section, the chief compliance officer 
shall design the procedures to establish the 
handling, management response, remedi-
ation, retesting, and closing of noncompli-
ance issues. 

(D) Annual reports—(1) In general. In ac-
cordance with rules prescribed by the Com-
mission, the chief compliance officer shall 
annually prepare and sign a report that con-
tains a description of: 

(i) The compliance of the swap execution 
facility with the Act; and 

(ii) The policies and procedures, including 
the code of ethics and conflict of interest 
policies, of the swap execution facility. 

(2) Requirements. The chief compliance offi-
cer shall: 

(i) Submit each report described in clause 
(1) with the appropriate financial report of 
the swap execution facility that is required 
to be submitted to the Commission pursuant 
to section 5h of the Act; and 

(ii) Include in the report a certification 
that, under penalty of law, the report is ac-
curate and complete. 

(a) Guidance. [Reserved] 
(b) Acceptable Practices. [Reserved] 

[78 FR 33582, June 4, 2013, as amended at 78 
FR 47154, Aug. 5, 2013; 81 FR 64312, Sept. 19, 
2016] 

PART 38—DESIGNATED CONTRACT 
MARKETS 

Subpart A—General Provisions 

Sec. 
38.1 Scope. 
38.2 Exemption. 
38.3 Procedures for designation. 
38.4 Procedures for listing products and im-

plementing contract market rules. 
38.5 Information relating to contract mar-

ket compliance. 
38.6 Enforceability. 
38.7 Prohibited use of data collected for reg-

ulatory purposes. 
38.8 Listing of swaps on a designated con-

tract market. 
38.9 Boards of trade operating both a des-

ignated contract market and a swap exe-
cution facility. 

38.10 Reporting of swaps traded on a des-
ignated contract market. 

38.11 Trade execution compliance schedule. 

38.12 Process for a designated contract mar-
ket to make a swap available to trade. 

Subpart B—Designation as Contract 
Market 

38.100 Core Principle 1. 

Subpart C—Compliance With Rules 

38.150 Core Principle 2. 
38.151 Access requirements. 
38.152 Abusive trading practices prohibited. 
38.153 Capacity to detect and investigate 

rule violations. 
38.154 Regulatory services provided by a 

third party. 
38.155 Compliance staff and resources. 
38.156 Automated trade surveillance sys-

tem. 
38.157 Real-time market monitoring. 
38.158 Investigations and investigation re-

ports. 
38.159 Ability to obtain information. 
38.160 Additional sources for compliance. 

Subpart D—Contracts Not Readily Subject 
to Manipulation 

38.200 Core Principle 3. 
38.201 Additional sources for compliance. 

Subpart E—Prevention of Market Disruption 

38.250 Core Principle 4. 
38.251 General requirements. 
38.252 Additional requirements for physical- 

delivery contracts. 
38.253 Additional requirements for cash-set-

tled contracts. 
38.254 Ability to obtain information. 
38.255 Risk controls for trading. 
38.256 Trade reconstruction. 
38.257 Regulatory service provider. 
38.258 Additional sources for compliance. 

Subpart F—Position Limitations or 
Accountability 

38.300 Core Principle 5. 
38.301 Position limitations and account-

ability. 

Subpart G—Emergency Authority 

38.350 Core Principle 6. 
38.351 Additional sources for compliance. 

Subpart H—Availability of General 
Information 

38.400 Core Principle 7. 
38.401 General requirements. 

Subpart I—Daily Publication of Trading 
Information 

38.450 Core Principle 8. 
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38.451 Reporting of trade information. 

Subpart J—Execution of Transactions 

38.500 Core Principle 9. 

Subpart K—Trade Information 

38.550 Core Principle 10. 
38.551 Audit trail required. 
38.552 Elements of an acceptable audit trail 

program. 
38.553 Enforcement of audit trail require-

ments. 

Subpart L—Financial Integrity of 
Transactions 

38.600 Core Principle 11. 
38.601 Mandatory clearing. 
38.602 General financial integrity. 
38.603 Protection of customer funds. 
38.604 Financial surveillance. 
38.605 Requirements for financial surveil-

lance program. 
38.606 Financial regulatory services pro-

vided by a third party. 
38.607 Direct access. 

Subpart M—Protection of Markets and 
Market Participants 

38.650 Core Principle 12. 
38.651 Protection of markets and market 

participants. 

Subpart N—Disciplinary Procedures 

38.700 Core Principle 13. 
38.701 Enforcement staff. 
38.702 Disciplinary panels. 
38.703 Notice of charges. 
38.704 Right to representation. 
38.705 Answer to charges. 
38.706 Denial of charges and right to hear-

ing. 
38.707 Hearings. 
38.708 Decisions. 
38.709 Final decisions. 
38.710 Disciplinary sanctions. 
38.711 Warning letters. 
38.712 Additional sources for compliance. 

Subpart O—Dispute Resolution 

38.750 Core Principle 14. 
38.751 Additional sources for compliance. 

Subpart P—Governance Fitness Standards 

38.800 Core Principle 15. 
38.801 Additional sources for compliance. 

Subpart Q—Conflicts of Interest 

38.850 Core Principle 16. 
38.851 Additional sources for compliance. 

Subpart R—Composition of Governing 
Boards of Contract Markets 

38.900 Core Principle 17. 

Subpart S—Recordkeeping 

38.950 Core Principle 18. 
38.951 Additional sources for compliance. 

Subpart T—Antitrust Considerations 

38.1000 Core Principle 19. 
38.1001 Additional sources for compliance. 

Subpart U—System Safeguards 

38.1050 Core Principle 20. 
38.1051 General requirements. 

Subpart V—Financial Resources 

38.1100 Core Principle 21. 
38.1101 General requirements. 

Subpart W—Diversity of Boards of Directors 

38.1150 Core Principle 22. 

Subpart X—Securities and Exchange 
Commission 

38.1200 Core Principle 23. 
38.1201 Additional sources for compliance. 

APPENDIX A TO PART 38—FORM DCM 
APPENDIX B TO PART 38—GUIDANCE ON, AND 

ACCEPTABLE PRACTICES IN, COMPLIANCE 
WITH CORE PRINCIPLES 

APPENDIX C TO PART 38—DEMONSTRATION OF 
COMPLIANCE THAT A CONTRACT IS NOT 
READILY SUSCEPTIBLE TO MANIPULATION 

AUTHORITY: 7 U.S.C. 1a, 2, 6, 6a, 6c, 6d, 6e, 
6f, 6g, 6i, 6j, 6k, 6l, 6m, 6n, 7, 7a–2, 7b, 7b–1, 7b– 
3, 8, 9, 15, and 21, as amended by the Dodd- 
Frank Wall Street Reform and Consumer 
Protection Act, Pub. L. 111–203, 124 Stat. 
1376. 

SOURCE: 66 FR 42277, Aug. 10, 2001, unless 
otherwise noted. 

Subpart A—General Provisions 

§ 38.1 Scope. 

The provisions of this part 38 shall 
apply to every board of trade that has 
been designated or is applying to be-
come designated as a contract market 
under Sections 5 and 6 of the Act. Pro-
vided, however, nothing in this provi-
sion affects the eligibility of des-
ignated contract markets to operate 
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under the provisions of parts 37 or 49 of 
this chapter. 

[71 FR 1964, Jan. 12, 2006, as amended at 77 
FR 36697, June 19, 2012] 

§ 38.2 Exempt provisions. 
A designated contract market, the 

designated contract market’s operator 
and transactions traded on or through 
a designated contract market under 
section 5 of the Act shall comply with 
all applicable regulations under Title 
17 of the Code of Federal Regulations, 
except for the requirements of § 1.39(b), 
§ 1.44, § 1.53, § 1.54, § 1.59(b) and (c), § 1.62, 
§ 1.63(a) and (b) and (d) through (f), 
§ 1.64, § 1.69, part 8, § 100.1, § 155.2, and 
part 156. 

[77 FR 66343, Nov. 2, 2012] 

§ 38.3 Procedures for designation. 
(a) Application procedures. (1) A board 

of trade seeking designation as a con-
tract market must file electronically, 
in a format and manner specified by 
the Secretary of the Commission, the 
Form DCM provided in appendix A of 
this part, with the Secretary of the 
Commission at its Washington, DC 
headquarters at submissions@cftc.gov 
and the Division of Market Oversight 
at DMOSubmissions@cftc.gov. The Com-
mission will review the application for 
designation as a contract market pur-
suant to the 180-day timeframe and 
procedures specified in section 6(a) of 
the Act. The Commission shall approve 
or deny the application or, if deemed 
appropriate, designate the applicant as 
a contract market subject to condi-
tions. 

(2) The application must include in-
formation sufficient to demonstrate 
compliance with the core principles 
specified in section 5(d) of the Act. 
Form DCM consists of instructions, 
general questions and a list of exhibits 
(documents, information and evidence) 
required by the Commission in order to 
determine whether an applicant is able 
to comply with the core principles. An 
application will not be considered to be 
materially complete unless the appli-
cant has submitted, at a minimum, the 
exhibits required in Form DCM. If the 
application is not materially complete, 
the Commission shall notify the appli-
cant that the application will not be 

deemed to have been submitted for pur-
poses of starting the 180-day review pe-
riod set forth in paragraph (a)(1) of this 
section. 

(3) The applicant must identify with 
particularity any information in the 
application that will be subject to a re-
quest for confidential treatment pursu-
ant to § 145.9 of this chapter. 

(4) Section 40.8 of this chapter sets 
forth those sections of the application 
that will be made publicly available, 
notwithstanding a request for confiden-
tial treatment pursuant to § 145.9 of 
this chapter. 

(5) If any information contained in 
the application or in any exhibit is or 
becomes inaccurate for any reason, an 
amendment to the application or a sub-
mission filed under part 40 of this chap-
ter must be filed promptly correcting 
such information. 

(b) Reinstatement of dormant designa-
tion. Before listing or relisting prod-
ucts for trading, a dormant designated 
contract market as defined in § 40.1 of 
this chapter must reinstate its designa-
tion under the procedures of para-
graphs (a)(1) and (2) of this section; 
provided, however, that an application 
for reinstatement may rely upon pre-
viously submitted materials that still 
pertain to, and accurately describe, 
current conditions. 

(c) Delegation of authority. (1) The 
Commission hereby delegates, until it 
orders otherwise, to the Director of the 
Division of Market Oversight or such 
other employee or employees as the Di-
rector may designate from time to 
time, upon consultation with the Gen-
eral Counsel or the General Counsel’s 
designee, authority to notify the appli-
cant seeking designation under section 
6(a) of the Act that the application is 
materially incomplete and the running 
of the 180-day period is stayed. 

(2) The Director may submit to the 
Commission for its consideration any 
matter that has been delegated in this 
paragraph. 

(3) Nothing in this paragraph pro-
hibits the Commission, at its election, 
from exercising the authority dele-
gated in paragraph (c)(1) of this sec-
tion. 

(d) Request for transfer of designation— 
(1) Request for transfer of designation, 
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listed contracts and open interest. A des-
ignated contract market that wants to 
request the transfer of its designation 
from its current legal entity to a new 
legal entity, as a result of a corporate 
reorganization or otherwise, must file 
a request with the Commission for ap-
proval to transfer the designation, list-
ed contracts and positions comprising 
all associated open interest. Such re-
quest must be filed electronically, in a 
format and manner specified by the 
Secretary of the Commission, with the 
Secretary of the Commission at its 
Washington, DC headquarters at 
submissions@cftc.gov and the Division of 
Market Oversight at 
DMOSubmissions@cftc.gov. 

(2) Timing of submission. The request 
must be filed no later than three 
months prior to the anticipated cor-
porate change; provided that the des-
ignated contract market may file a re-
quest with the Commission later than 
three months prior to the anticipated 
corporate change if the designated con-
tract market does not know and rea-
sonably could not have known of the 
anticipated change three months prior 
to the anticipated corporate change. In 
such event, the designated contract 
market shall be required to imme-
diately file the request with the Com-
mission as soon as it knows of such 
change, with an explanation as to the 
timing of the request. 

(3) Required information. The request 
shall include the following: 

(i) The underlying agreement that 
governs the corporate change; 

(ii) A narrative description of the 
corporate change, including the reason 
for the change and its impact on the 
designated contract market, including 
its governance and operations, and its 
impact on the rights and obligations of 
market participants holding the open 
interest positions; 

(iii) A discussion of the transferee’s 
ability to comply with the Act, includ-
ing the core principles applicable to 
designated contract markets, and the 
Commission’s regulations thereunder; 

(iv) The governing documents of the 
transferee including, but not limited 
to, articles of incorporation and by-
laws; 

(v) The transferee’s rules marked to 
show changes from the current rules of 
the designated contract market; 

(vi) A list of contracts, agreements, 
transactions or swaps for which the 
designated contract market requests 
transfer of open interest; 

(vii) A representation by the trans-
feree that it: 

(A) Will be the surviving legal entity 
and successor-in-interest to the trans-
feror designated contract market and 
will retain and assume, without limita-
tion, all the assets and liabilities of the 
transferor; 

(B) Will assume responsibility for 
complying with all applicable provi-
sions of the Act and the Commission’s 
regulations thereunder, including part 
38 and Appendices thereto; 

(C) Will assume, maintain and en-
force all rules implementing and com-
plying with these core principles, in-
cluding the adoption of the transferor’s 
rulebook, as amended in the request, 
and that any such amendments will be 
submitted to the Commission pursuant 
to section 5c(c) of the Act and part 40 
of the Commission’s regulations; and 

(D) Will comply with all self-regu-
latory responsibilities except if other-
wise indicated in the request, and will 
maintain and enforce all self-regu-
latory programs. 

(viii) A representation by the trans-
feree that upon the transfer: 

(A) All open interest in all contracts 
listed on the transferor will be trans-
ferred to and represent equivalent open 
interest in all such contracts listed on 
the transferee; 

(B) It will assume responsibility for 
and maintain compliance with the core 
principles for all contracts previously 
listed for trading through the trans-
feror, whether by certification or ap-
proval; and 

(C) That none of the proposed rule 
changes will affect the rights and obli-
gations of any market participant with 
open positions transferred to it and 
that the proposed rule changes do not 
modify the manner in which such con-
tracts are settled or cleared. 

(ix) A representation by the trans-
feree that market participants will be 
notified of all changes to the trans-
feror’s rulebook prior to the transfer 
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and will be further notified of the con-
current transfer of the contract mar-
ket designation, and the related trans-
fer of all listed contracts and all asso-
ciated open interest, to the transferee 
upon Commission approval and 
issuance of an order permitting this 
transfer. 

(4) Commission determination. The 
Commission will review a request as 
soon as practicable and such request 
will be approved or denied pursuant to 
a Commission order and based on the 
Commission’s determination as to the 
transferee’s ability to continue to oper-
ate the designated contract market in 
compliance with the Act and the Com-
mission’s regulations thereunder. 

(e) Request for withdrawal of applica-
tion for designation. An applicant for 
designation may withdraw its applica-
tion submitted pursuant to paragraphs 
(a)(1) and (2) of this section by filing 
such a request with the Commission. 
Such request must be filed electroni-
cally, in a format and manner specified 
by the Secretary of the Commission, 
with the Secretary of the Commission 
at its Washington, DC headquarters, at 
submissions@cftc.gov, and the Division 
of Market Oversight, at 
DMOSubmissions@cftc.gov. Withdrawal 
of an application for designation shall 
not affect any action taken or to be 
taken by the Commission based upon 
actions, activities or events occurring 
during the time that the application 
for designation was pending with the 
Commission. 

(f) Request for vacation of designation. 
A designated contract market may va-
cate its designation under section 7 of 
the Act by filing a request electroni-
cally, in a format and manner specified 
by the Secretary of the Commission, 
with the Secretary of the Commission 
at its Washington, DC headquarters at 
submissions@cftc.gov and the Division of 
Market Oversight at 
DMOSubmissions@cftc.gov. Vacation of 
designation shall not affect any action 
taken or to be taken by the Commis-
sion based upon actions, activities or 
events occurring during the time that 
the facility was designated by the Com-
mission. 

[77 FR 36697, June 19, 2012] 

§ 38.4 Procedures for listing products 
and implementing contract market 
rules. 

(a) Request for Commission approval of 
rules and products. (1) An applicant for 
designation, or a designated contract 
market, may request that the Commis-
sion approve under section 5c(c) of the 
Act, any or all of its rules and contract 
terms and conditions, and subsequent 
amendments thereto, prior to their im-
plementation or, notwithstanding the 
provisions of section 5c(c)(4) of the Act, 
at any time thereafter, under the pro-
cedures of § 40.3 or § 40.5 of this chapter, 
as applicable. A designated contract 
market may label a future, swap or op-
tions product in its rules as ‘‘Listed for 
trading pursuant to Commission ap-
proval,’’ if the future, swap or options 
product and its terms or conditions 
have been approved by the Commis-
sion, and it may label as ‘‘Approved by 
the Commission’’ only those rules that 
have been so approved. 

(2) Notwithstanding the timeline 
under §§ 40.3(c) and 40.5(c) of this chap-
ter, the operating rules, and terms and 
conditions of futures, swaps and option 
products that have been submitted for 
Commission approval at the same time 
as an application for contract market 
designation or an application under 
§ 38.3(b) of this part to reinstate the 
designation of a dormant designated 
contract market, as defined in § 40.1 of 
this chapter, or while one of the fore-
going is pending, will be deemed ap-
proved by the Commission no earlier 
than when the facility is deemed to be 
designated or reinstated. 

(b) Self-certification of rules and prod-
ucts. Rules of a designated contract 
market and subsequent amendments 
thereto, including both operational 
rules and the terms or conditions of fu-
tures, swaps and option products listed 
for trading on the facility, not volun-
tarily submitted for prior Commission 
approval pursuant to paragraph (a) of 
this section, must be submitted to the 
Commission with a certification that 
the rule, rule amendment or futures, 
swap or options product complies with 
the Act or rules thereunder pursuant to 
the procedures of § 40.6 of this chapter, 
as applicable. Provided, however, any 
rule or rule amendment that would, for 
a delivery month having open interest, 
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materially change a term or condition 
of a swap or a contract for future deliv-
ery in an agricultural commodity enu-
merated in section 1a(9) of the Act, or 
of an option on such contract or com-
modity, must be submitted to the Com-
mission prior to its implementation for 
review and approval under § 40.4 of this 
chapter. 

(c) An applicant for designation, or a 
designated contract market, may re-
quest that the Commission consider 
under the provisions of section 15(b) of 
the Act any of the contract market’s 
rules or policies, including both oper-
ational rules and the terms or condi-
tions of products listed for trading. 

[66 FR 42277, Aug. 10, 2001, as amended at 67 
FR 62878, Oct. 9, 2002; 77 FR 36698, June 19, 
2012] 

§ 38.5 Information relating to contract 
market compliance. 

(a) Requests for information. Upon re-
quest by the Commission, a designated 
contract market must file with the 
Commission information related to its 
business as a designated contract mar-
ket, including information relating to 
data entry and trade details, in the 
form and manner and within the time 
specified by the Commission in its re-
quest. 

(b) Demonstration of compliance. Upon 
request by the Commission, a des-
ignated contract market must file with 
the Commission a written demonstra-
tion, containing supporting data, infor-
mation and documents, in the form and 
manner and within the time specified 
by the Commission, that the des-
ignated contract market is in compli-
ance with one or more core principles 
as specified in the request, or that is 
requested by the Commission to show 
that the designated contract market 
satisfies its obligations under the Act. 

(c) Equity interest transfers—(1) Equity 
interest transfer notification. A des-
ignated contract market shall file with 
the Commission a notification of each 
transaction that the designated con-
tract market enters into involving the 
transfer of ten percent or more of the 
equity interest in the designated con-
tract market. 

(2) Timing of Notification. The equity 
transfer notice described in paragraph 
(1) shall be filed electronically with the 

Secretary of the Commission at its 
Washington, DC headquarters at 
submissions@cftc.gov and the Division of 
Market Oversight at 
DMOSubmissions@cftc.gov, at the ear-
liest possible time but in no event later 
than the open of business ten business 
days following the date upon which the 
designated contract market enters into 
a firm obligation to transfer the equity 
interest. 

(3) Rule filing. Notwithstanding the 
foregoing, any aspect of an equity in-
terest transfer described in paragraph 
(c)(1) of this section that necessitates 
the filing of a rule as defined in part 40 
of this chapter shall comply with the 
requirements of 5c(c) of the Act and 
part 40 of this chapter, and all other 
applicable Commission regulations. 

(d) Delegation of authority. The Com-
mission hereby delegates, until it or-
ders otherwise, the authority set forth 
in paragraph (b) of this section to the 
Director of the Division of Market 
Oversight or such other employee or 
employees as the Director may des-
ignate from time to time. The Director 
may submit to the Commission for its 
consideration any matter that has been 
delegated in this paragraph. Nothing in 
this paragraph prohibits the Commis-
sion, at its election, from exercising 
the authority delegated in this para-
graph. 

[77 FR 36698, June 19, 2012] 

§ 38.6 Enforceability. 
An agreement, contract or trans-

action entered into on or pursuant to 
the rules of a designated contract mar-
ket shall not be void, voidable, subject 
to rescission or otherwise invalidated 
or rendered unenforceable as a result 
of: 

(a) A violation by the designated con-
tract market of the provisions of sec-
tion 5 of the Act or this part 38; or 

(b) Any Commission proceeding to 
alter or supplement a rule, term or 
condition under section 8a(7) of the 
Act, to declare an emergency under 
section 8a(9) of the Act, or any other 
proceeding the effect of which is to 
alter, supplement, or require a des-
ignated contract market to adopt a 
specific term or condition, trading rule 
or procedure, or to take or refrain from 
taking a specific action. 
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§ 38.7 Prohibited use of data collected 
for regulatory purposes. 

A designated contract market may 
not use for business or marketing pur-
poses any proprietary data or personal 
information it collects or receives, 
from or on behalf of any person, for the 
purpose of fulfilling its regulatory obli-
gations; provided however, that a des-
ignated contract market may use such 
data or information for business or 
marketing purposes if the person from 
whom it collects or receives such data 
or information clearly consents to the 
designated contract market’s use of 
such data or information in such man-
ner. A designated contract market, 
where necessary, for regulatory pur-
poses, may share such data or informa-
tion with one or more designated con-
tract markets or swap execution facili-
ties registered with the Commission. A 
designated contract market may not 
condition access to its trading facility 
on a market participant’s consent to 
the use of proprietary data or personal 
information for business or marketing 
purposes. 

[77 FR 36699, June 19, 2012] 

§ 38.8 Listing of swaps on a designated 
contract market. 

(a) A designated contract market 
that lists for the first time a swap con-
tract for trading on its contract mar-
ket must, either prior to or at the time 
of such listing, file with the Commis-
sion a written demonstration detailing 
how the designated contract market is 
addressing its self-regulatory obliga-
tions and is fulfilling its statutory and 
regulatory obligations with respect to 
swap transactions. 

(b)(1) Prior to listing swaps for trad-
ing on or through a designated con-
tract market, each designated contract 
market must obtain from the Commis-
sion a unique, alphanumeric code as-
signed to the designated contract mar-
ket by the Commission for the purpose 
of identifying the designated contract 
market with respect to unique swap 
identifier creation. (2) Each designated 
contract market must generate and as-
sign a unique swap identifier at, or as 
soon as technologically practicable fol-
lowing, the time of execution of the 

swap, in a manner consistent with the 
requirements of part 45. 

[77 FR 36699, June 19, 2012] 

§ 38.9 Boards of trade operating both a 
designated contract market and a 
swap execution facility. 

(a) A board of trade that operates a 
designated contract market and that 
intends to also operate a swap execu-
tion facility must separately register, 
pursuant to the swap execution facility 
registration requirements set forth in 
part 37 of this chapter, and on an ongo-
ing basis, comply with the core prin-
ciples under section 5h of the Act, and 
the swap execution facility rules under 
part 37 of this chapter. 

(b) A board of trade that operates 
both a designated contract market and 
a swap execution facility, and that uses 
the same electronic trade execution 
system for executing and trading swaps 
that it uses in its capacity as a des-
ignated contract market, must clearly 
identify to market participants for 
each swap whether the execution or 
trading of such swap is taking place on 
the designated contract market or on 
the swap execution facility. 

[77 FR 36699, June 19, 2012] 

§ 38.10 Reporting of swaps traded on a 
designated contract market. 

With respect to swaps traded on and/ 
or pursuant to the rules of a designated 
contract market, each designated con-
tract market must maintain and report 
specified swap data as provided under 
parts 43 and 45 of this chapter. 

[77 FR 36700, June 19, 2012] 

§ 38.11 Trade execution compliance 
schedule. 

(a) A swap transaction shall be sub-
ject to the requirements of section 
2(h)(8) of the Act upon the later of: 

(1) The applicable deadline estab-
lished under the compliance schedule 
provided under § 50.25(b) of this chapter; 
or 

(2) Thirty days after the available-to- 
trade determination submission or cer-
tification for that swap is, respec-
tively, deemed approved under § 40.5 of 
this chapter or deemed certified under 
§ 40.6 of this chapter. 
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(b) Nothing in this section shall pro-
hibit any counterparty from complying 
voluntarily with the requirements of 
section 2(h)(8) of the Act sooner than 
as provided in paragraph (a) of this sec-
tion. 

[78 FR 33630, June 4, 2013] 

§ 38.12 Process for a designated con-
tract market to make a swap avail-
able to trade. 

(a)(1) Required submission. A des-
ignated contract market that makes a 
swap available to trade in accordance 
with paragraph (b) of this section, shall 
submit to the Commission its deter-
mination with respect to such swap as 
a rule, as that term is defined by § 40.1 
of this chapter, pursuant to the proce-
dures under part 40 of this chapter. 

(2) Listing requirement. A designated 
contract market that makes a swap 
available to trade must demonstrate 
that it lists or offers that swap for 
trading on its trading system or plat-
form. 

(b) Factors to consider. To make a 
swap available to trade, for purposes of 
section 2(h)(8) of the Act, a designated 
contract market shall consider, as ap-
propriate, the following factors with 
respect to such swap: 

(1) Whether there are ready and will-
ing buyers and sellers; 

(2) The frequency or size of trans-
actions; 

(3) The trading volume; 
(4) The number and types of market 

participants; 
(5) The bid/ask spread; or 
(6) The usual number of resting firm 

or indicative bids and offers. 
(c) Applicability. (1) Upon a deter-

mination that a swap is available to 
trade on any designated contract mar-
ket or swap execution facility pursuant 
to part 40 of this chapter, all other des-
ignated contract markets and swap 
execution facilities shall comply with 
the requirements of section 2(h)(8)(A) 
of the Act in listing or offering such 
swap for trading. 

(d) Removal—(1) Determination. The 
Commission may issue a determination 
that a swap is no longer available to 
trade upon determining that no swap 
execution facility or designated con-
tract market lists such swap for trad-
ing. 

(2) Delegation of Authority. (i) The 
Commission hereby delegates, until it 
orders otherwise, to the Director of the 
Division of Market Oversight or such 
other employee or employees as the Di-
rector may designate from time to 
time, the authority to issue a deter-
mination that a swap is no longer 
available to trade. 

(ii) The Director may submit to the 
Commission for its consideration any 
matter that has been delegated in this 
section. Nothing in this section pro-
hibits the Commission, at its election, 
from exercising the authority dele-
gated in this section. 

[78 FR 33631, June 4, 2013] 

Subpart B—Designation as 
Contract Market 

SOURCE: 77 FR 36700, June 19, 2012, unless 
otherwise noted. 

§ 38.100 Core Principle 1. 
(a) In general. To be designated, and 

maintain a designation, as a contract 
market, a board of trade shall comply 
with: 

(1) Any core principle described in 
section 5(d) of the Act, and 

(2) Any requirement that the Com-
mission may impose by rule or regula-
tion pursuant to section 8a(5) of the 
Act. 

(b) Reasonable discretion of the con-
tract market. Unless otherwise deter-
mined by the Commission by rule or 
regulation, a board of trade described 
in paragraph (a) of this section shall 
have reasonable discretion in estab-
lishing the manner in which the board 
of trade complies with the core prin-
ciples described in this subsection. 

Subpart C—Compliance With 
Rules 

SOURCE: 77 FR 36700, June 19, 2012, unless 
otherwise noted. 

§ 38.150 Core Principle 2. 
(a) In general. The board of trade 

shall establish, monitor, and enforce 
compliance with the rules of the con-
tract market, including: 

(1) Access requirements; 
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(2) The terms and conditions of any 
contracts to be traded on the contract 
market; and 

(3) Rules prohibiting abusive trade 
practices on the contract market. 

(b) Capacity of contract market. The 
board of trade shall have the capacity 
to detect, investigate, and apply appro-
priate sanctions to any person that 
violates any rule of the contract mar-
ket. 

(c) Requirement of rules. The rules of 
the contract market shall provide the 
board of trade with the ability and au-
thority to obtain any necessary infor-
mation to perform any function de-
scribed in this section, including the 
capacity to carry out such inter-
national information-sharing agree-
ments, as the Commission may require. 

§ 38.151 Access requirements. 
(a) Jurisdiction. Prior to granting any 

member or market participant access 
to its markets, a designated contract 
market must require that the member 
or market participant consent to its 
jurisdiction. 

(b) Impartial access by members, per-
sons with trading privileges and inde-
pendent software vendors. A designated 
contract market must provide its 
members, persons with trading privi-
leges, and independent software ven-
dors with impartial access to its mar-
kets and services, including: 

(1) Access criteria that are impartial, 
transparent, and applied in a non-dis-
criminatory manner; and 

(2) Comparable fee structures for 
members, persons with trading privi-
leges and independent software vendors 
receiving equal access to, or services 
from, the designated contract market. 

(c) Limitations on access. A designated 
contract market must establish and 
impartially enforce rules governing de-
nials, suspensions, and revocations of a 
member’s and a person with trading 
privileges’ access privileges to the des-
ignated contract market, including 
when such actions are part of a dis-
ciplinary or emergency action by the 
designated contract market. 

§ 38.152 Abusive trading practices pro-
hibited. 

A designated contract market must 
prohibit abusive trading practices on 

its markets by members and market 
participants. Designated contract mar-
kets that permit intermediation must 
prohibit customer-related abuses in-
cluding, but not limited to, trading 
ahead of customer orders, trading 
against customer orders, accommoda-
tion trading, and improper cross trad-
ing. Specific trading practices that 
must be prohibited by all designated 
contract markets include front-run-
ning, wash trading, pre-arranged trad-
ing (except for certain transactions 
specifically permitted under part 38 of 
this chapter), fraudulent trading, 
money passes, and any other trading 
practices that a designated contract 
market deems to be abusive. In addi-
tion, a designated contract market also 
must prohibit any other manipulative 
or disruptive trading practices prohib-
ited by the Act or by the Commission 
pursuant to Commission regulation. 

§ 38.153 Capacity to detect and inves-
tigate rule violations. 

A designated contract market must 
have arrangements and resources for 
effective enforcement of its rules. Such 
arrangements must include the author-
ity to collect information and docu-
ments on both a routine and non-rou-
tine basis, including the authority to 
examine books and records kept by the 
designated contract market’s members 
and by persons under investigation. A 
designated contract market’s arrange-
ments and resources must also facili-
tate the direct supervision of the mar-
ket and the analysis of data collected 
to determine whether a rule violation 
occurred. 

§ 38.154 Regulatory services provided 
by a third party. 

(a) Use of third-party provider per-
mitted. A designated contract market 
may choose to utilize a registered fu-
tures association or another registered 
entity, as such terms are defined under 
the Act, (collectively, ‘‘regulatory 
service provider’’), for the provision of 
services to assist in complying with 
the core principles, as approved by the 
Commission. Any designated contract 
market that chooses to utilize a regu-
latory service provider must ensure 
that its regulatory service provider has 
the capacity and resources necessary 
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to provide timely and effective regu-
latory services, including adequate 
staff and automated surveillance sys-
tems. A designated contract market 
will at all times remain responsible for 
the performance of any regulatory 
services received, for compliance with 
the designated contract market’s obli-
gations under the Act and Commission 
regulations, and for the regulatory 
service provider’s performance on its 
behalf. 

(b) Duty to supervise third party. A 
designated contract market that elects 
to utilize a regulatory service provider 
must retain sufficient compliance staff 
to supervise the quality and effective-
ness of the services provided on its be-
half. Compliance staff of the des-
ignated contract market must hold 
regular meetings with the regulatory 
service provider to discuss ongoing in-
vestigations, trading patterns, market 
participants, and any other matters of 
regulatory concern. A designated con-
tract market also must conduct peri-
odic reviews of the adequacy and effec-
tiveness of services provided on its be-
half. Such reviews must be documented 
carefully and made available to the 
Commission upon request. 

(c) Regulatory decisions required from 
the designated contract market. A des-
ignated contract market that elects to 
utilize a regulatory service provider 
must retain exclusive authority in de-
cisions involving the cancellation of 
trades, the issuance of disciplinary 
charges against members or market 
participants, and the denials of access 
to the trading platform for disciplinary 
reasons. A designated contract market 
may also retain exclusive authority in 
other areas of its choosing. A des-
ignated contract market must docu-
ment any instances where its actions 
differ from those recommended by its 
regulatory service provider, including 
the reasons for the course of action 
recommended by the regulatory service 
provider and the reasons why the des-
ignated contract market chose a dif-
ferent course of action. 

§ 38.155 Compliance staff and re-
sources. 

(a) Sufficient compliance staff. A des-
ignated contract market must estab-
lish and maintain sufficient compli-

ance department resources and staff to 
ensure that it can conduct effective 
audit trail reviews, trade practice sur-
veillance, market surveillance, and 
real-time market monitoring. The des-
ignated contract market’s compliance 
staff also must be sufficient to address 
unusual market or trading events as 
they arise, and to conduct and com-
plete investigations in a timely man-
ner, as set forth in § 38.158(b) of this 
part. 

(b) Ongoing monitoring of compliance 
staff resources. A designated contract 
market must monitor the size and 
workload of its compliance staff annu-
ally, and ensure that its compliance re-
sources and staff are at appropriate 
levels. In determining the appropriate 
level of compliance resources and staff, 
the designated contract market should 
consider trading volume increases, the 
number of new products or contracts to 
be listed for trading, any new respon-
sibilities to be assigned to compliance 
staff, the results of any internal review 
demonstrating that work is not com-
pleted in an effective or timely man-
ner, and any other factors suggesting 
the need for increased resources and 
staff. 

§ 38.156 Automated trade surveillance 
system. 

A designated contract market must 
maintain an automated trade surveil-
lance system capable of detecting and 
investigating potential trade practice 
violations. The automated system 
must load and process daily orders and 
trades no later than 24 hours after the 
completion of the trading day. In addi-
tion, the automated trade surveillance 
system must have the capability to de-
tect and flag specific trade execution 
patterns and trade anomalies; com-
pute, retain, and compare trading sta-
tistics; compute trade gains, losses, 
and futures-equivalent positions; re-
construct the sequence of market ac-
tivity; perform market analyses; and 
support system users to perform in- 
depth analyses and ad hoc queries of 
trade-related data. 

§ 38.157 Real-time market monitoring. 
A designated contract market must 

conduct real-time market monitoring 
of all trading activity on its electronic 
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trading platform(s) to identify dis-
orderly trading and any market or sys-
tem anomalies. A designated contract 
market must have the authority to ad-
just trade prices or cancel trades when 
necessary to mitigate market dis-
rupting events caused by malfunctions 
in its electronic trading platform(s) or 
errors in orders submitted by members 
and market participants. Any trade 
price adjustments or trade cancella-
tions must be transparent to the mar-
ket and subject to standards that are 
clear, fair, and publicly available. 

§ 38.158 Investigations and investiga-
tion reports. 

(a) Procedures. A designated contract 
market must establish and maintain 
procedures that require its compliance 
staff to conduct investigations of pos-
sible rule violations. An investigation 
must be commenced upon the receipt 
of a request from Commission staff or 
upon the discovery or receipt of infor-
mation by the designated contract 
market that indicates a reasonable 
basis for finding that a violation may 
have occurred or will occur. 

(b) Timeliness. Each compliance staff 
investigation must be completed in a 
timely manner. Absent mitigating fac-
tors, a timely manner is no later than 
12 months after the date that an inves-
tigation is opened. Mitigating factors 
that may reasonably justify an inves-
tigation taking longer than 12 months 
to complete include the complexity of 
the investigation, the number of firms 
or individuals involved as potential 
wrongdoers, the number of potential 
violations to be investigated, and the 
volume of documents and data to be ex-
amined and analyzed by compliance 
staff. 

(c) Investigation reports when a reason-
able basis exists for finding a violation. 
Compliance staff must submit a writ-
ten investigation report for discipli-
nary action in every instance in which 
compliance staff determines from sur-
veillance or from an investigation that 
a reasonable basis exists for finding a 
rule violation. The investigation report 
must include the reason the investiga-
tion was initiated; a summary of the 
complaint, if any; the relevant facts; 
compliance staff’s analysis and conclu-
sions; and a recommendation as to 

whether disciplinary action should be 
pursued. 

(d) Investigation reports when no rea-
sonable basis exists for finding a viola-
tion. If after conducting an investiga-
tion, compliance staff determines that 
no reasonable basis exists for finding a 
violation, it must prepare a written re-
port including the reason(s) the inves-
tigation was initiated; a summary of 
the complaint, if any; the relevant 
facts; and compliance staff’s analysis 
and conclusions. 

(e) Warning letters. No more than one 
warning letter may be issued to the 
same person or entity found to have 
committed the same rule violation 
within a rolling twelve month period. 

§ 38.159 Ability to obtain information. 

A designated contract market must 
have the ability and authority to ob-
tain any necessary information to per-
form any function required under this 
subpart C of the Commission’s regula-
tions, including the capacity to carry 
out international information-sharing 
agreements as the Commission may re-
quire. Appropriate information-sharing 
agreements can be established with 
other designated contract markets and 
swap execution facilities, or the Com-
mission can act in conjunction with 
the designated contract market to 
carry out such information sharing. 

§ 38.160 Additional sources for compli-
ance. 

Applicants and designated contract 
markets may refer to the guidance in 
appendix B of this part to demonstrate 
to the Commission compliance with 
the requirements of § 38.150 of this part. 

Subpart D—Contracts Not Readily 
Subject to Manipulation 

SOURCE: 77 FR 36700, June 19, 2012, unless 
otherwise noted. 

§ 38.200 Core Principle 3. 

The board of trade shall list on the 
contract market only contracts that 
are not readily susceptible to manipu-
lation. 
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§ 38.201 Additional sources for compli-
ance. 

Applicants and designated contract 
markets may refer to the guidance in 
appendix C of this part to demonstrate 
to the Commission compliance with 
the requirements of § 38.200 of this part. 

Subpart E—Prevention of Market 
Disruption 

SOURCE: 77 FR 36700, June 19, 2012, unless 
otherwise noted. 

§ 38.250 Core Principle 4. 

The board of trade shall have the ca-
pacity and responsibility to prevent 
manipulation, price distortion, and dis-
ruptions of the delivery or cash-settle-
ment process through market surveil-
lance, compliance, and enforcement 
practices and procedures, including: 

(a) Methods for conducting real-time 
monitoring of trading; and 

(b) Comprehensive and accurate trade 
reconstructions. 

§ 38.251 General requirements. 

A designated contract market must: 
(a) Collect and evaluate data on indi-

vidual traders’ market activity on an 
ongoing basis in order to detect and 
prevent manipulation, price distortions 
and, where possible, disruptions of the 
physical-delivery or cash-settlement 
process; 

(b) Monitor and evaluate general 
market data in order to detect and pre-
vent manipulative activity that would 
result in the failure of the market 
price to reflect the normal forces of 
supply and demand; 

(c) Demonstrate an effective program 
for conducting real-time monitoring of 
market conditions, price movements 
and volumes, in order to detect abnor-
malities and, when necessary, make a 
good-faith effort to resolve conditions 
that are, or threaten to be, disruptive 
to the market; and 

(d) Demonstrate the ability to com-
prehensively and accurately recon-
struct daily trading activity for the 
purposes of detecting trading abuses 
and violations of exchange-set position 
limits, including those that may have 
occurred intraday. 

§ 38.252 Additional requirements for 
physical-delivery contracts. 

For physical-delivery contracts, the 
designated contract market must dem-
onstrate that it: 

(a) Monitors a contract’s terms and 
conditions as they relate to the under-
lying commodity market and to the 
convergence between the contract 
price and the price of the underlying 
commodity and show a good-faith ef-
fort to resolve conditions that are 
interfering with convergence; and 

(b) Monitors the supply of the com-
modity and its adequacy to satisfy the 
delivery requirements and make a 
good-faith effort to resolve conditions 
that threaten the adequacy of supplies 
or the delivery process. 

§ 38.253 Additional requirements for 
cash-settled contracts. 

(a) For cash-settled contracts, the 
designated contract market must dem-
onstrate that it: 

(1) Monitors the pricing of the index 
to which the contract will be settled; 
and 

(2) Monitors the continued appro-
priateness of the methodology for de-
riving the index and makes a good- 
faith effort to resolve conditions, in-
cluding amending contract terms 
where necessary, where there is a 
threat of market manipulation, disrup-
tions, or distortions. 

(b) If a contract listed on a des-
ignated contract market is settled by 
reference to the price of a contract or 
commodity traded in another venue, 
including a price or index derived from 
prices on another designated contract 
market, the designated contract mar-
ket must have rules or agreements 
that allow the designated contract 
market access to information on the 
activities of its traders in the reference 
market. 

§ 38.254 Ability to obtain information. 
(a) The designated contract market 

must have rules that require traders in 
its contracts to keep records of their 
trading, including records of their ac-
tivity in the underlying commodity 
and related derivatives markets, and 
make such records available, upon re-
quest, to the designated contract mar-
ket. 
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(b) A designated contract market 
with participants trading through 
intermediaries must either use a com-
prehensive large-trader reporting sys-
tem (LTRS) or be able to demonstrate 
that it can obtain position data from 
other sources in order to conduct an ef-
fective surveillance program. 

§ 38.255 Risk controls for trading. 

The designated contract market 
must establish and maintain risk con-
trol mechanisms to prevent and reduce 
the potential risk of price distortions 
and market disruptions, including, but 
not limited to, market restrictions 
that pause or halt trading in market 
conditions prescribed by the designated 
contract market. 

§ 38.256 Trade reconstruction. 

The designated contract market 
must have the ability to comprehen-
sively and accurately reconstruct all 
trading on its trading facility. All 
audit-trail data and reconstructions 
must be made available to the Commis-
sion in a form, manner, and time that 
is acceptable to the Commission. 

§ 38.257 Regulatory service provider. 

A designated contract market must 
comply with the regulations in this 
subpart through a dedicated regulatory 
department, or by delegation of that 
function to a registered futures asso-
ciation or a registered entity (collec-
tively, ‘‘regulatory service provider’’), 
as such terms are defined in the Act 
and over which the designated contract 
market has supervisory authority. 

§ 38.258 Additional sources for compli-
ance. 

Applicants and designated contract 
markets may refer to the guidance and 
acceptable practices in appendix B of 
this part to demonstrate to the Com-
mission compliance with the require-
ments of § 38.250 of this part. 

Subpart F—Position Limitations or 
Accountability 

SOURCE: 77 FR 36700, June 19, 2012, unless 
otherwise noted. 

§ 38.300 Core Principle 5. 

To reduce the potential threat of 
market manipulation or congestion 
(especially during trading in the deliv-
ery month), the board of trade shall 
adopt for each contract of the board of 
trade, as is necessary and appropriate, 
position limitations or position ac-
countability for speculators. For any 
contract that is subject to a position 
limitation established by the Commis-
sion, pursuant to section 4a(a), the 
board of trade shall set the position 
limitation of the board of trade at a 
level not higher than the position limi-
tation established by the Commission. 

§ 38.301 Position limitations and ac-
countability. 

A designated contract market must 
meet the requirements of parts 150 and 
151 of this chapter, as applicable. 

Subpart G—Emergency Authority 

SOURCE: 77 FR 36700, June 19, 2012, unless 
otherwise noted. 

§ 38.350 Core Principle 6. 

The board of trade, in consultation or 
cooperation with the Commission, 
shall adopt rules to provide for the ex-
ercise of emergency authority, as is 
necessary and appropriate, including 
the authority: 

(a) To liquidate or transfer open posi-
tions in any contract; 

(b) To suspend or curtail trading in 
any contract; and 

(c) To require market participants in 
any contract to meet special margin 
requirements. 

§ 38.351 Additional sources for compli-
ance. 

Applicants and designated contract 
markets may refer to the guidance and/ 
or acceptable practices in appendix B 
of this part to demonstrate to the Com-
mission compliance with the require-
ments of § 38.350. 

Subpart H—Availability of General 
Information 

SOURCE: 77 FR 36700, June 19, 2012, unless 
otherwise noted. 
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§ 38.400 Core Principle 7. 
The board of trade shall make avail-

able to market authorities, market 
participants, and the public accurate 
information concerning: 

(a) The terms and conditions of the 
contracts of the contract market; and 

(b)(1) The rules, regulations and 
mechanisms for executing transactions 
on or through the facilities of the con-
tract market, and 

(2) The rules and specifications de-
scribing the operation of the contract 
market’s: 

(i) Electronic matching platform, or 
(ii) Trade execution facility. 

§ 38.401 General requirements. 
(a) General. (1) A designated contract 

market must have procedures, arrange-
ments and resources for disclosing to 
the Commission, market participants 
and the public accurate information 
pertaining to: 

(i) Contract terms and conditions; 
(ii) Rules and regulations pertaining 

to the trading mechanisms; and 
(iii) Rules and specifications per-

taining to operation of the electronic 
matching platform or trade execution 
facility. 

(2) Through the procedures, arrange-
ments and resources required in para-
graph (a) of this section, the designated 
contract market must ensure public 
dissemination of information per-
taining to new product listings, new 
rules, rule amendments or other 
changes to previously-disclosed infor-
mation, in accordance with the 
timeline provided in paragraph (c) of 
this section. 

(3) A designated contract market 
shall meet the requirements of this 
paragraph (a), by placing the informa-
tion described in this paragraph (a) on 
the designated contract market’s Web 
site within the time prescribed in para-
graph (c) of this section. 

(b) Accuracy requirement. With respect 
to any communication with the Com-
mission, and any information required 
to be transmitted or made available to 
market participants and the public, in-
cluding on its Web site or otherwise, a 
designated contract market must pro-
vide information that it believes, to 
the best of its knowledge, is accurate 

and complete, and must not omit mate-
rial information. 

(c) Notice of regulatory submissions. (1) 
A designated contract market, in mak-
ing available on its Web site informa-
tion pertaining to new product listings, 
new rules, rule amendments or other 
changes to previously-disclosed infor-
mation, must place such information 
and submissions on its Web site con-
current with the filing of such informa-
tion or submissions with the Secretary 
of the Commission. 

(2) To the extent that a designated 
contract market requests confidential 
treatment of any information filed 
with the Secretary of the Commission, 
the designated contract market must 
post on its Web site the public version 
of such filing or submission. 

(d) Rulebook. A designated contract 
market must ensure that the rulebook 
posted on its Web site is accurate, com-
plete, current and readily accessible to 
the public. A designated contract mar-
ket must publish or post in its 
rulebook all new or amended rules, 
both substantive and non-substantive, 
on the date of implementation of such 
new or amended rule, on the date a new 
product is listed, or on the date any 
changes to previously-disclosed infor-
mation take effect. 

Subpart I—Daily Publication of 
Trading Information 

SOURCE: 77 FR 36700, June 19, 2012, unless 
otherwise noted. 

§ 38.450 Core Principle 8. 
The board of trade shall make public 

daily information on settlement prices, 
volume, open interest, and opening and 
closing ranges for actively traded con-
tracts on the contract market. 

§ 38.451 Reporting of trade informa-
tion. 

A designated contract market must 
meet the reporting requirements set 
forth in part 16 of this chapter. 

Subpart J—Execution of 
Transactions 

SOURCE: 77 FR 36700, June 19, 2012, unless 
otherwise noted. 
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§ 38.500 Core Principle 9. 
The board of trade shall provide a 

competitive, open, and efficient mar-
ket and mechanism for executing 
transactions that protects the price 
discovery process of trading in the cen-
tralized market of the board of trade. 
The rules of the board of trade may au-
thorize, for bona fide business pur-
poses: 

(a) Transfer trades or office trades; 
(b) An exchange of: 
(1) Futures in connection with a cash 

commodity transaction; 
(2) Futures for cash commodities; or 
(3) Futures for swaps; or 
(c) A futures commission merchant, 

acting as principal or agent, to enter 
into or confirm the execution of a con-
tract for the purchase or sale of a com-
modity for future delivery if the con-
tract is reported, recorded, or cleared 
in accordance with the rules of the con-
tract market or a derivatives clearing 
organization. 

Subpart K—Trade Information 

SOURCE: 77 FR 36700, June 19, 2012, unless 
otherwise noted. 

§ 38.550 Core Principle 10. 
The board of trade shall maintain 

rules and procedures to provide for the 
recording and safe storage of all identi-
fying trade information in a manner 
that enables the contract market to 
use the information: 

(a) To assist in the prevention of cus-
tomer and market abuses; and 

(b) To provide evidence of any viola-
tions of the rules of the contract mar-
ket. 

§ 38.551 Audit trail required. 
A designated contract market must 

capture and retain all audit trail data 
necessary to detect, investigate, and 
prevent customer and market abuses. 
Such data must be sufficient to recon-
struct all transactions within a reason-
able period of time and to provide evi-
dence of any violations of the rules of 
the designated contract market. An ac-
ceptable audit trail must also permit 
the designated contract market to 
track a customer order from the time 
of receipt through fill, allocation, or 

other disposition, and must include 
both order and trade data. 

§ 38.552 Elements of an acceptable 
audit trail program. 

(a) Original source documents. A des-
ignated contract market’s audit trail 
must include original source docu-
ments. Original source documents in-
clude unalterable, sequentially identi-
fied records on which trade execution 
information is originally recorded, 
whether recorded manually or elec-
tronically. Records for customer orders 
(whether filled, unfilled, or cancelled, 
each of which shall be retained or elec-
tronically captured) must reflect the 
terms of the order, an account identi-
fier that relates back to the account(s) 
owner(s), and the time of order entry. 
For open-outcry trades, the time of re-
port of execution of the order shall also 
be captured. 

(b) Transaction history database. A 
designated contract market’s audit 
trail program must include an elec-
tronic transaction history database. 
An adequate transaction history data-
base includes a history of all trades ex-
ecuted via open outcry or via entry 
into an electronic trading system, and 
all orders entered into an electronic 
trading system, including all order 
modifications and cancellations. An 
adequate transaction history database 
also includes: 

(1) All data that are input into the 
trade entry or matching system for the 
transaction to match and clear; 

(2) The customer type indicator code; 
(3) Timing and sequencing data ade-

quate to reconstruct trading; and 
(4) Identification of each account to 

which fills are allocated. 
(c) Electronic analysis capability. A 

designated contract market’s audit 
trail program must include electronic 
analysis capability with respect to all 
audit trail data in the transaction his-
tory database. Such electronic analysis 
capability must ensure that the des-
ignated contract market has the abil-
ity to reconstruct trading and identify 
possible trading violations with respect 
to both customer and market abuse. 

(d) Safe storage capability. A des-
ignated contract market’s audit trail 
program must include the capability to 
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safely store all audit trail data re-
tained in its transaction history data-
base. Such safe storage capability must 
include the capability to store all data 
in the database in a manner that pro-
tects it from unauthorized alteration, 
as well as from accidental erasure or 
other loss. Data must be retained in ac-
cordance with the recordkeeping re-
quirements of Core Principle 18 and the 
associated regulations in subpart S of 
this part. 

§ 38.553 Enforcement of audit trail re-
quirements. 

(a) Annual audit trail and record-
keeping reviews. A designated contract 
market must enforce its audit trail and 
recordkeeping requirements through at 
least annual reviews of all members 
and persons and firms subject to des-
ignated contract market recordkeeping 
rules to verify their compliance with 
the contract market’s audit trail and 
recordkeeping requirements. Such re-
views must include, but are not limited 
to, the following: 

(1) For electronic trading, audit trail 
and recordkeeping reviews must in-
clude reviews of randomly selected 
samples of front-end audit trail data 
for order routing systems; a review of 
the process by which user identifica-
tions are assigned and user identifica-
tion records are maintained; a review 
of usage patterns associated with user 
identifications to monitor for viola-
tions of user identification rules; and 
reviews of account numbers and cus-
tomer type indicator codes in trade 
records to test for accuracy and im-
proper use. 

(2) For open outcry trading, audit 
trail and recordkeeping reviews must 
include reviews of members’ and mar-
ket participants’ compliance with the 
designated contract market’s trade 
timing, order ticket, and trading card 
requirements. 

(b) Enforcement program required. A 
designated contract market must es-
tablish a program for effective enforce-
ment of its audit trail and record-
keeping requirements for both elec-
tronic and open-outcry trading, as ap-
plicable. An effective program must 
identify members and persons and 
firms subject to designated contract 
market recordkeeping rules that have 

failed to maintain high levels of com-
pliance with such requirements, and 
levy meaningful sanctions when defi-
ciencies are found. Sanctions must be 
sufficient to deter recidivist behavior. 
No more than one warning letter may 
be issued to the same person or entity 
found to have committed the same rule 
violation within a rolling twelve 
month period. 

Subpart L—Financial Integrity of 
Transactions 

SOURCE: 77 FR 36700, June 19, 2012, unless 
otherwise noted. 

§ 38.600 Core Principle 11. 

The board of trade shall establish and 
enforce: 

(a) Rules and procedures for ensuring 
the financial integrity of transactions 
entered into on or through the facili-
ties of the contract market (including 
the clearance and settlement of the 
transactions with a derivatives clear-
ing organization); and 

(b) Rules to ensure: 
(1) The financial integrity of any: 
(i) Futures commission merchant, 

and 
(ii) Introducing broker; and 
(2) The protection of customer funds. 

§ 38.601 Mandatory clearing. 

(a) Transactions executed on or 
through the designated contract mar-
ket must be cleared through a Commis-
sion-registered derivatives clearing or-
ganization, in accordance with the pro-
visions of part 39 of this chapter. Not-
withstanding the foregoing, trans-
actions in security futures products ex-
ecuted on or through the designated 
contract market may alternatively be 
cleared through a clearing agency, reg-
istered pursuant to section 17A of the 
Securities Exchange Act of 1934. 

(b) A designated contract market 
must coordinate with each derivatives 
clearing organization to which it sub-
mits transactions for clearing, in the 
development of rules and procedures to 
facilitate prompt and efficient trans-
action processing in accordance with 
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the requirements of § 39.12(b)(7) of this 
chapter. 

[77 FR 36700, June 19, 2012, as amended at 77 
FR 37803, June 25, 2012] 

§ 38.602 General financial integrity. 

A designated contract market must 
provide for the financial integrity of 
its transactions by establishing and 
maintaining appropriate minimum fi-
nancial standards for its members and 
non-intermediated market partici-
pants. 

§ 38.603 Protection of customer funds. 
A designated contract market must 

have rules concerning the protection of 
customer funds. These rules shall ad-
dress appropriate minimum financial 
standards for intermediaries, the seg-
regation of customer and proprietary 
funds, the custody of customer funds, 
the investment standards for customer 
funds, intermediary default procedures 
and related recordkeeping. A des-
ignated contract market must review 
the default rules and procedures of the 
derivatives clearing organization that 
clears for such designated contract 
market to wind down operations, 
transfer customers, or otherwise pro-
tect customers in the event of a default 
of a clearing member or the derivatives 
clearing organization. 

§ 38.604 Financial surveillance. 
A designated contract market must 

monitor members’ compliance with the 
designated contract market’s min-
imum financial standards and, there-
fore, must routinely receive and 
promptly review financial and related 
information from its members, as well 
as continuously monitor the positions 
of members and their customers. A des-
ignated contract market must have 
rules that prescribe minimum capital 
requirements for member futures com-
mission merchants and introducing 
brokers. A designated contract market 
must: 

(a) Continually survey the obliga-
tions of each futures commission mer-
chant created by the positions of its 
customers; 

(b) As appropriate, compare those ob-
ligations to the financial resources of 
the futures commission merchant; and 

(c) Take appropriate steps to use this 
information to protect customer funds. 

§ 38.605 Requirements for financial 
surveillance program. 

A designated contract market’s fi-
nancial surveillance program for fu-
tures commission merchants, retail 
foreign exchange dealers, and intro-
ducing brokers must comply with the 
requirements of § 1.52 of this chapter to 
assess the compliance of such entities 
with applicable contract market rules 
and Commission regulations. 

§ 38.606 Financial regulatory services 
provided by a third party. 

A designated contract market may 
comply with the requirements of 
§ 38.604 (Financial Surveillance) and 
§ 38.605 (Requirements for Financial 
Surveillance Program) of this part 
through the regulatory services of a 
registered futures association or a reg-
istered entity (collectively, ‘‘regu-
latory service provider’’), as such 
terms are defined under the Act. A des-
ignated contract market must ensure 
that its regulatory service provider has 
the capacity and resources necessary 
to provide timely and effective regu-
latory services, including adequate 
staff and appropriate surveillance sys-
tems. A designated contract market 
will at all times remain responsible for 
compliance with its obligations under 
the Act and Commission regulations, 
and for the regulatory service pro-
vider’s performance on its behalf. Reg-
ulatory services must be provided 
under a written agreement with a regu-
latory services provider that shall spe-
cifically document the services to be 
performed as well as the capacity and 
resources of the regulatory service pro-
vider with respect to the services to be 
performed. 

§ 38.607 Direct access. 

A designated contract market that 
permits direct electronic access by cus-
tomers (i.e., allowing customers of fu-
tures commission merchants to enter 
orders directly into a designated con-
tract market’s trade matching system 
for execution) must have in place effec-
tive systems and controls reasonably 
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designed to facilitate the FCM’s man-
agement of financial risk, such as auto-
mated pre-trade controls that enable 
member futures commission merchants 
to implement appropriate financial 
risk limits. A designated contract mar-
ket must implement and enforce rules 
requiring the member futures commis-
sion merchants to use the provided sys-
tems and controls. 

Subpart M—Protection of Markets 
and Market Participants 

SOURCE: 77 FR 36700, June 19, 2012, unless 
otherwise noted. 

§ 38.650 Core Principle 12. 

The board of trade shall establish and 
enforce rules: 

(a) To protect markets and market 
participants from abusive practices 
committed by any party, including 
abusive practices committed by a party 
acting as an agent for a participant; 
and 

(b) To promote fair and equitable 
trading on the contract market. 

§ 38.651 Protection of markets and 
market participants. 

A designated contract market must 
have and enforce rules that are de-
signed to promote fair and equitable 
trading and to protect the market and 
market participants from abusive prac-
tices including fraudulent, non-
competitive or unfair actions, com-
mitted by any party. The designated 
contract market must have methods 
and resources appropriate to the na-
ture of the trading system and the 
structure of the market to detect trade 
practice and market abuses and to dis-
cipline such behavior, in accordance 
with Core Principles 2 and 4, and the 
associated regulations in subparts C 
and E of this part, respectively. The 
designated contract market also must 
provide a competitive, open and effi-
cient market and mechanism for exe-
cuting transactions in accordance with 
Core Principle 9 and the associated reg-
ulations under subpart J of this part. 

Subpart N—Disciplinary 
Procedures 

SOURCE: 77 FR 36700, June 19, 2012, unless 
otherwise noted. 

§ 38.700 Core Principle 13. 

The board of trade shall establish and 
enforce disciplinary procedures that 
authorize the board of trade to dis-
cipline, suspend, or expel members or 
market participants that violate the 
rules of the board of trade, or similar 
methods for performing the same func-
tions, including delegation of the func-
tions to third parties. 

§ 38.701 Enforcement staff. 

A designated contract market must 
establish and maintain sufficient en-
forcement staff and resources to effec-
tively and promptly prosecute possible 
rule violations within the disciplinary 
jurisdiction of the contract market. A 
designated contract market must also 
monitor the size and workload of its 
enforcement staff annually, and ensure 
that its enforcement resources and 
staff are at appropriate levels. The en-
forcement staff may not include either 
members of the designated contract 
market or persons whose interests con-
flict with their enforcement duties. A 
member of the enforcement staff may 
not operate under the direction or con-
trol of any person or persons with trad-
ing privileges at the contract market. 
A designated contract market’s en-
forcement staff may operate as part of 
the designated contract market’s com-
pliance department. 

§ 38.702 Disciplinary panels. 

A designated contract market must 
establish one or more disciplinary pan-
els that are authorized to fulfill their 
obligations under the rules of this sub-
part. Disciplinary panels must meet 
the composition requirements of part 
40 of this chapter, and must not include 
any members of the designated con-
tract market’s compliance staff or any 
person involved in adjudicating any 
other stage of the same proceeding. 
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§ 38.703 Notice of charges. 

If compliance staff authorized by a 
designated contract market or a des-
ignated contract market disciplinary 
panel determines that a reasonable 
basis exists for finding a violation and 
that adjudication is warranted, it must 
direct that the person or entity alleged 
to have committed the violation be 
served with a notice of charges and 
must proceed in accordance with the 
rules of this section. A notice of 
charges must adequately state the 
acts, conduct, or practices in which the 
respondent is alleged to have engaged; 
state the rule, or rules, alleged to have 
been violated (or about to be violated); 
and prescribe the period within which a 
hearing on the charges may be re-
quested. The notice must also advise 
that the charged respondent is enti-
tled, upon request, to a hearing on the 
charges. 

§ 38.704 Right to representation. 

Upon being served with a notice of 
charges, a respondent must have the 
right to be represented by legal counsel 
or any other representative of its 
choosing in all succeeding stages of the 
disciplinary process, except any mem-
ber of the designated contract market’s 
board of directors or disciplinary panel, 
any employee of the designated con-
tract market, or any person substan-
tially related to the underlying inves-
tigations, such as material witness or 
respondent. 

§ 38.705 Answer to charges. 

A respondent must be given a reason-
able period of time to file an answer to 
a notice of charges. The rules of a des-
ignated contract market governing the 
requirements and timeliness of a re-
spondent’s answer to charges must be 
fair, equitable, and publicly available. 

§ 38.706 Denial of charges and right to 
hearing. 

In every instance where a respondent 
has requested a hearing on a charge 
that is denied, or on a sanction set by 
the disciplinary panel, the respondent 
must be given an opportunity for a 
hearing in accordance with the require-
ments of § 38.707 of this part. 

§ 38.707 Hearings. 
(a) A designated contract market 

must adopt rules that provide for the 
following minimum requirements for 
any hearing conducted pursuant to a 
notice of charges: 

(1) The hearing must be fair, must be 
conducted before members of the dis-
ciplinary panel, and must be promptly 
convened after reasonable notice to the 
respondent. The formal rules of evi-
dence need not apply; nevertheless, the 
procedures for the hearing may not be 
so informal as to deny a fair hearing. 
No member of the disciplinary panel 
for the matter may have a financial, 
personal, or other direct interest in the 
matter under consideration. 

(2) In advance of the hearing, the re-
spondent must be entitled to examine 
all books, documents, or other evidence 
in the possession or under the control 
of the designated contract market. The 
designated contract market may with-
hold documents that are privileged or 
constitute attorney work product, doc-
uments that were prepared by an em-
ployee of the designated contract mar-
ket but will not be offered in evidence 
in the disciplinary proceedings, docu-
ments that may disclose a technique or 
guideline used in examinations, inves-
tigations, or enforcements proceedings, 
and documents that disclose the iden-
tity of a confidential source. 

(3) The designated contract market’s 
enforcement and compliance staffs 
must be parties to the hearing, and the 
enforcement staff must present their 
case on those charges and sanctions 
that are the subject of the hearing. 

(4) The respondent must be entitled 
to appear personally at the hearing, 
must be entitled to cross-examine any 
persons appearing as witnesses at the 
hearing, and must be entitled to call 
witnesses and to present such evidence 
as may be relevant to the charges. 

(5) The designated contract market 
must require persons within its juris-
diction who are called as witnesses to 
participate in the hearing and to 
produce evidence. It must make rea-
sonable efforts to secure the presence 
of all other persons called as witnesses 
whose testimony would be relevant. 

(6) If the respondent has requested a 
hearing, a copy of the hearing must be 
made and must become a part of the 
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record of the proceeding. The record 
must be one that is capable of being ac-
curately transcribed; however, it need 
not be transcribed unless the tran-
script is requested by Commission staff 
or the respondent, the decision is ap-
pealed pursuant to the rules of the des-
ignated contract market, or is re-
viewed by the Commission pursuant to 
section 8c of the Act or part 9 of this 
chapter. In all other instances a sum-
mary record of a hearing is permitted. 

(b) [Reserved] 

§ 38.708 Decisions. 
Promptly following a hearing con-

ducted in accordance with § 38.707 of 
this part, the disciplinary panel must 
render a written decision based upon 
the weight of the evidence contained in 
the record of the proceeding and must 
provide a copy to the respondent. The 
decision must include: 

(a) The notice of charges or a sum-
mary of the charges; 

(b) The answer, if any, or a summary 
of the answer; 

(c) A summary of the evidence pro-
duced at the hearing or, where appro-
priate, incorporation by reference of 
the investigation report; 

(d) A statement of findings and con-
clusions with respect to each charge, 
and a complete explanation of the evi-
dentiary and other basis for such find-
ings and conclusions with respect to 
each charge; 

(e) An indication of each specific rule 
that the respondent was found to have 
violated; and 

(f) A declaration of all sanctions im-
posed against the respondent, including 
the basis for such sanctions and the ef-
fective date of such sanctions. 

§ 38.709 Final decisions. 
Each designated contract market 

must establish rules setting forth when 
a decision rendered pursuant to this 
section will become the final decision 
of such designated contract market. 

§ 38.710 Disciplinary sanctions. 
All disciplinary sanctions imposed by 

a designated contract market or its 
disciplinary panels must be commensu-
rate with the violations committed and 
must be clearly sufficient to deter re-
cidivism or similar violations by other 

market participants. All disciplinary 
sanctions, including sanctions imposed 
pursuant to an accepted settlement 
offer, must take into account the re-
spondent’s disciplinary history. In the 
event of demonstrated customer harm, 
any disciplinary sanction must also in-
clude full customer restitution, except 
where the amount of restitution, or to 
whom it should be provided, cannot be 
reasonably determined. 

§ 38.711 Warning letters. 

Where a rule violation is found to 
have occurred, no more than one warn-
ing letter may be issued per rolling 12- 
month period for the same violation. 

§ 38.712 Additional sources for compli-
ance. 

Applicants and designated contract 
markets may refer to the guidance in 
appendix B of this part to demonstrate 
to the Commission compliance with 
the requirements of § 38.700 of this part. 

Subpart O—Dispute Resolution 

SOURCE: 77 FR 36700, June 19, 2012, unless 
otherwise noted. 

§ 38.750 Core Principle 14. 

The board of trade shall establish and 
enforce rules regarding, and provide fa-
cilities for alternative dispute resolu-
tion as appropriate for, market partici-
pants and any market intermediaries. 

§ 38.751 Additional sources for compli-
ance. 

Applicants and designated contract 
markets may refer to the guidance and 
acceptable practices in appendix B of 
this part to demonstrate to the Com-
mission compliance with the require-
ments of § 38.750 of this part. 

Subpart P—Governance Fitness 
Standards 

SOURCE: 77 FR 36700, June 19, 2012, unless 
otherwise noted. 

§ 38.800 Core Principle 15. 

The board of trade shall establish and 
enforce appropriate fitness standards 

VerDate Sep<11>2014 19:00 May 10, 2017 Jkt 241057 PO 00000 Frm 00772 Fmt 8010 Sfmt 8010 Q:\17\17V1.TXT 31lp
ow

el
l o

n 
D

S
K

54
D

X
V

N
1O

F
R

 w
ith

 $
$_

JO
B



763 

Commodity Futures Trading Commission § 38.1050 

for directors, members of any discipli-
nary committee, members of the con-
tract market, and any other person 
with direct access to the facility (in-
cluding any party affiliated with any 
person described in this paragraph). 

§ 38.801 Additional sources for compli-
ance. 

Applicants and designated contract 
markets may refer to the guidance in 
appendix B of this part to demonstrate 
to the Commission compliance with 
the requirements of § 38.800 of this part. 

Subpart Q—Conflicts of Interest 

SOURCE: 77 FR 36700, June 19, 2012, unless 
otherwise noted. 

§ 38.850 Core Principle 16. 

The board of trade shall establish and 
enforce rules: 

(a) To minimize conflicts of interest 
in the decision-making process of the 
contract market; and 

(b) To establish a process for resolv-
ing conflicts of interest described in 
paragraph (a) of this section. 

§ 38.851 Additional sources for compli-
ance. 

Applicants and designated contract 
markets may refer to the guidance and/ 
or acceptable practices in appendix B 
of this part to demonstrate to the Com-
mission compliance with the require-
ments of § 38.850 of this part. 

Subpart R—Composition of Gov-
erning Boards of Contract 
Markets 

SOURCE: 77 FR 36700, June 19, 2012, unless 
otherwise noted. 

§ 38.900 Core Principle 17. 

The governance arrangements of the 
board of trade shall be designed to per-
mit consideration of the views of mar-
ket participants. 

Subpart S—Recordkeeping 

SOURCE: 77 FR 36700, June 19, 2012, unless 
otherwise noted. 

§ 38.950 Core Principle 18. 
The board of trade shall maintain 

records of all activities relating to the 
business of the contract market: 

(a) In a form and manner that is ac-
ceptable to the Commission; and 

(b) For a period of at least 5 years. 

§ 38.951 Additional sources for compli-
ance. 

A designated contract market must 
maintain such records, including trade 
records and investigatory and discipli-
nary files, in accordance with the re-
quirements of § 1.31 of this chapter, and 
in accordance with part 45 of this chap-
ter, if applicable. 

Subpart T—Antitrust 
Considerations 

SOURCE: 77 FR 36700, June 19, 2012, unless 
otherwise noted. 

§ 38.1000 Core Principle 19. 
Unless necessary or appropriate to 

achieve the purposes of this Act, the 
board of trade shall not: 

(a) Adopt any rule or taking any ac-
tion that results in any unreasonable 
restraint of trade; or 

(b) Impose any material anticompeti-
tive burden on trading on the contract 
market. 

§ 38.1001 Additional sources for com-
pliance. 

Applicants and designated contract 
markets may refer to the guidance and 
acceptable practices in appendix B of 
this part to demonstrate to the Com-
mission compliance with the require-
ments of § 38.1000 of this part. 

Subpart U—System Safeguards 

SOURCE: 77 FR 36700, June 19, 2012, unless 
otherwise noted. 

§ 38.1050 Core Principle 20. 
Each designated contract market 

shall: 
(a) Establish and maintain a program 

of risk analysis and oversight to iden-
tify and minimize sources of oper-
ational risk, through the development 
of appropriate controls and procedures, 

VerDate Sep<11>2014 19:00 May 10, 2017 Jkt 241057 PO 00000 Frm 00773 Fmt 8010 Sfmt 8010 Q:\17\17V1.TXT 31lp
ow

el
l o

n 
D

S
K

54
D

X
V

N
1O

F
R

 w
ith

 $
$_

JO
B



764 

17 CFR Ch. I (4–1–17 Edition) § 38.1051 

and the development of automated sys-
tems, that are reliable, secure, and 
have adequate scalable capacity; 

(b) Establish and maintain emer-
gency procedures, backup facilities, 
and a plan for disaster recovery that 
allow for the timely recovery and re-
sumption of operations and the fulfill-
ment of the responsibilities and obliga-
tions of the board of trade; and 

(c) Periodically conduct tests to 
verify that backup resources are suffi-
cient to ensure continued order proc-
essing and trade matching, trans-
mission of matched orders to a des-
ignated clearing organization for clear-
ing, price reporting, market surveil-
lance, and maintenance of a com-
prehensive and accurate audit trail. 

§ 38.1051 General requirements. 
(a) A designated contract market’s 

program of risk analysis and oversight 
with respect to its operations and auto-
mated systems shall address each of 
the following categories of risk anal-
ysis and oversight: 

(1) Enterprise risk management and 
governance. This category includes, but 
is not limited to: Assessment, mitiga-
tion, and monitoring of security and 
technology risk; security and tech-
nology capital planning and invest-
ment; board of directors and manage-
ment oversight of technology and secu-
rity; information technology audit and 
controls assessments; remediation of 
deficiencies; and any other elements of 
enterprise risk management and gov-
ernance included in generally accepted 
best practices. 

(2) Information security. This category 
includes, but is not limited to, controls 
relating to: Access to systems and data 
(including least privilege, separation of 
duties, account monitoring and con-
trol); user and device identification 
and authentication; security awareness 
training; audit log maintenance, moni-
toring, and analysis; media protection; 
personnel security and screening; auto-
mated system and communications 
protection (including network port 
control, boundary defenses, 
encryption); system and information 
integrity (including malware defenses, 
software integrity monitoring); vulner-
ability management; penetration test-
ing; security incident response and 

management; and any other elements 
of information security included in 
generally accepted best practices. 

(3) Business continuity-disaster recov-
ery planning and resources. This cat-
egory includes, but is not limited to: 
Regular, periodic testing and review of 
business continuity-disaster recovery 
capabilities, the controls and capabili-
ties described in paragraphs (c), (d), (j), 
and (k) of this section; and any other 
elements of business continuity-dis-
aster recovery planning and resources 
included in generally accepted best 
practices. 

(4) Capacity and performance planning. 
This category includes, but is not lim-
ited to: Controls for monitoring the 
designated contract market’s systems 
to ensure adequate scalable capacity 
(including testing, monitoring, and 
analysis of current and projected fu-
ture capacity and performance, and of 
possible capacity degradation due to 
planned automated system changes); 
and any other elements of capacity and 
performance planning included in gen-
erally accepted best practices. 

(5) Systems operations. This category 
includes, but is not limited to: System 
maintenance; configuration manage-
ment (including baseline configuration, 
configuration change and patch man-
agement, least functionality, inventory 
of authorized and unauthorized devices 
and software); event and problem re-
sponse and management; and any other 
elements of system operations included 
in generally accepted best practices. 

(6) Systems development and quality as-
surance. This category includes, but is 
not limited to: Requirements develop-
ment; pre-production and regression 
testing; change management proce-
dures and approvals; outsourcing and 
vendor management; training in secure 
coding practices; and any other ele-
ments of systems development and 
quality assurance included in generally 
accepted best practices. 

(7) Physical security and environmental 
controls. This category includes, but is 
not limited to: Physical access and 
monitoring; power, telecommuni-
cation, and environmental controls; 
fire protection; and any other elements 
of physical security and environmental 
controls included in generally accepted 
best practices. 
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(b) In addressing the categories of 
risk analysis and oversight required 
under paragraph (a) of this section, a 
designated contract market shall fol-
low generally accepted standards and 
best practices with respect to the de-
velopment, operation, reliability, secu-
rity, and capacity of automated sys-
tems. 

(c) A designated contract market 
shall maintain a business continuity- 
disaster recovery plan and business 
continuity-disaster recovery resources, 
emergency procedures, and backup fa-
cilities sufficient to enable timely re-
covery and resumption of its oper-
ations and resumption of its ongoing 
fulfillment of its responsibilities and 
obligations as a designated contract 
market following any disruption of its 
operations. Such responsibilities and 
obligations include, without limita-
tion: Order processing and trade 
matching; transmission of matched or-
ders to a designated clearing organiza-
tion for clearing; price reporting; mar-
ket surveillance; and maintenance of a 
comprehensive audit trail. The des-
ignated contract market’s business 
continuity-disaster recovery plan and 
resources generally should enable re-
sumption of trading and clearing of the 
designated contract market’s products 
during the next business day following 
the disruption. Designated contract 
markets determined by the Commis-
sion to be critical financial markets 
are subject to more stringent require-
ments in this regard, set forth in § 40.9 
of this chapter. Electronic trading is 
an acceptable backup for open outcry 
trading in the event of a disruption. A 
designated contract market shall up-
date its business continuity-disaster 
recovery plan and emergency proce-
dures at a frequency determined by an 
appropriate risk analysis, but at a min-
imum no less frequently than annually. 

(d) A designated contract market 
that is not determined by the Commis-
sion to be a critical financial market 
satisfies the requirement to be able to 
resume trading and clearing during the 
next business day following a disrup-
tion by maintaining either: 

(1) Infrastructure and personnel re-
sources of its own that are sufficient to 
ensure timely recovery and resumption 
of its operations and resumption of its 

ongoing fulfillment of its responsibil-
ities and obligations as a designated 
contract market following any disrup-
tion of its operations; or 

(2) Contractual arrangements with 
other designated contract markets or 
disaster recovery service providers, as 
appropriate, that are sufficient to en-
sure continued trading and clearing of 
the designated contract market’s prod-
ucts, and ongoing fulfillment of all of 
the designated contract market’s re-
sponsibilities and obligations with re-
spect to those products, in the event 
that a disruption renders the des-
ignated contract market temporarily 
or permanently unable to satisfy this 
requirement on its own behalf. 

(e) A designated contract market 
must notify Commission staff promptly 
of all: 

(1) Electronic trading halts and sig-
nificant systems malfunctions; 

(2) Cyber security incidents or tar-
geted threats that actually or poten-
tially jeopardize automated system op-
eration, reliability, security, or capac-
ity; and 

(3) Activation of the designated con-
tract market’s business continuity-dis-
aster recovery plan. 

(f) A designated contract market 
must give Commission staff timely ad-
vance notice of all material: 

(1) Planned changes to automated 
systems that may impact the reli-
ability, security, or adequate scalable 
capacity of such systems; and 

(2) Planned changes to the designated 
contract market’s program of risk 
analysis and oversight. 

(g) As part of a designated contract 
market’s obligation to produce books 
and records in accordance with § 1.31 of 
this chapter, Core Principle 18 (Record-
keeping), and §§ 38.950 and 38.951, a des-
ignated contract market shall provide 
to the Commission the following sys-
tem safeguards-related books and 
records, promptly upon the request of 
any Commission representative: 

(1) Current copies of its business con-
tinuity-disaster recovery plans and 
other emergency procedures; 

(2) All assessments of its operational 
risks or system safeguards-related con-
trols; 
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(3) All reports concerning system 
safeguards testing and assessment re-
quired by this chapter, whether per-
formed by independent contractors or 
by employees of the designated con-
tract market; and 

(4) All other books and records re-
quested by Commission staff in connec-
tion with Commission oversight of sys-
tem safeguards pursuant to the Act or 
Commission regulations, or in connec-
tion with Commission maintenance of 
a current profile of the designated con-
tract market’s automated systems. 

(5) Nothing in this paragraph (g) 
shall be interpreted as reducing or lim-
iting in any way a designated contract 
market’s obligation to comply with 
Core Principle 18 (Recordkeeping) or 
with § 1.31 of this chapter, or with 
§ 38.950 or § 38.951. 

(h) A designated contract market 
shall conduct regular, periodic, objec-
tive testing and review of its auto-
mated systems to ensure that they are 
reliable, secure, and have adequate 
scalable capacity. It shall also conduct 
regular, periodic testing and review of 
its business continuity-disaster recov-
ery capabilities. Such testing and re-
view shall include, without limitation, 
all of the types of testing set forth in 
this paragraph (h). A covered des-
ignated contract market, as defined in 
this section, shall be subject to the ad-
ditional requirements regarding min-
imum testing frequency and inde-
pendent contractor testing set forth in 
this paragraph (h). 

(1) Definitions. As used in paragraph 
(h) of this section: 

Controls means the safeguards or 
countermeasures employed by the des-
ignated contract market in order to 
protect the reliability, security, or ca-
pacity of its automated systems or the 
confidentiality, integrity, and avail-
ability of its data and information, and 
in order to enable the designated con-
tract market to fulfill its statutory 
and regulatory responsibilities. 

Controls testing means assessment of 
the designated contract market’s con-
trols to determine whether such con-
trols are implemented correctly, are 
operating as intended, and are enabling 
the designated contract market to 
meet the requirements established by 
this section. 

Covered designated contract market 
means a designated contract market 
whose annual total trading volume in 
calendar year 2015, or in any subse-
quent calendar year, is five percent 
(5%) or more of the combined annual 
total trading volume of all designated 
contract markets regulated by the 
Commission for the year in question, 
based on annual total trading volume 
information provided to the Commis-
sion by each designated contract mar-
ket pursuant to the procedure set forth 
in this chapter. A covered designated 
contract market that has annual total 
trading volume of less than five per-
cent (5%) of the combined annual total 
trading volume of all designated con-
tract markets regulated by the Com-
mission for three consecutive calendar 
years ceases to be a covered designated 
contract market as of March 1 of the 
calendar year following such three con-
secutive calendar years. 

Enterprise technology risk assessment 
means a written assessment that in-
cludes, but is not limited to, an anal-
ysis of threats and vulnerabilities in 
the context of mitigating controls. An 
enterprise technology risk assessment 
identifies, estimates, and prioritizes 
risks to designated contract market 
operations or assets, or to market par-
ticipants, individuals, or other entities, 
resulting from impairment of the con-
fidentiality, integrity, and availability 
of data and information or the reli-
ability, security, or capacity of auto-
mated systems. 

External penetration testing means at-
tempts to penetrate the designated 
contract market’s automated systems 
from outside the systems’ boundaries 
to identify and exploit vulnerabilities. 
Methods of conducting external pene-
tration testing include, but are not 
limited to, methods for circumventing 
the security features of an automated 
system. 

Internal penetration testing means at-
tempts to penetrate the designated 
contract market’s automated systems 
from inside the systems’ boundaries, to 
identify and exploit vulnerabilities. 
Methods of conducting internal pene-
tration testing include, but are not 
limited to, methods for circumventing 
the security features of an automated 
system. 
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Key controls means those controls 
that an appropriate risk analysis deter-
mines are either critically important 
for effective system safeguards or in-
tended to address risks that evolve or 
change more frequently and therefore 
require more frequent review to ensure 
their continuing effectiveness in ad-
dressing such risks. 

Security incident means a cyber secu-
rity or physical security event that ac-
tually jeopardizes or has a significant 
likelihood of jeopardizing automated 
system operation, reliability, security, 
or capacity, or the availability, con-
fidentiality or integrity of data. 

Security incident response plan means 
a written plan documenting the des-
ignated contract market’s policies, 
controls, procedures, and resources for 
identifying, responding to, mitigating, 
and recovering from security incidents, 
and the roles and responsibilities of its 
management, staff and independent 
contractors in responding to security 
incidents. A security incident response 
plan may be a separate document or a 
business continuity-disaster recovery 
plan section or appendix dedicated to 
security incident response. 

Security incident response plan testing 
means testing of a designated contract 
market’s security incident response 
plan to determine the plan’s effective-
ness, identify its potential weaknesses 
or deficiencies, enable regular plan up-
dating and improvement, and maintain 
organizational preparedness and resil-
iency with respect to security inci-
dents. Methods of conducting security 
incident response plan testing may in-
clude, but are not limited to, checklist 
completion, walk-through or table-top 
exercises, simulations, and comprehen-
sive exercises. 

Vulnerability testing means testing of 
a designated contract market’s auto-
mated systems to determine what in-
formation may be discoverable through 
a reconnaissance analysis of those sys-
tems and what vulnerabilities may be 
present on those systems. 

(2) Vulnerability testing. A designated 
contract market shall conduct vulner-
ability testing of a scope sufficient to 
satisfy the requirements set forth in 
paragraph (k) of this section. 

(i) A designated contract market 
shall conduct such vulnerability test-

ing at a frequency determined by an 
appropriate risk analysis. At a min-
imum, a covered designated contract 
market shall conduct such vulner-
ability testing no less frequently than 
quarterly. 

(ii) Such vulnerability testing shall 
include automated vulnerability scan-
ning, which shall follow generally ac-
cepted best practices. 

(iii) A designated contract market 
shall conduct vulnerability testing by 
engaging independent contractors or 
by using employees of the designated 
contract market who are not respon-
sible for development or operation of 
the systems or capabilities being test-
ed. 

(3) External penetration testing. A des-
ignated contract market shall conduct 
external penetration testing of a scope 
sufficient to satisfy the requirements 
set forth in paragraph (k) of this sec-
tion. 

(i) A designated contract market 
shall conduct such external penetra-
tion testing at a frequency determined 
by an appropriate risk analysis. At a 
minimum, a covered designated con-
tract market shall conduct such exter-
nal penetration testing no less fre-
quently than annually. 

(ii) A covered designated contract 
market shall engage independent con-
tractors to conduct the required an-
nual external penetration test. The 
covered designated contract market 
may conduct other external penetra-
tion testing by using employees of the 
covered designated contract market 
who are not responsible for develop-
ment or operation of the systems or ca-
pabilities being tested. 

(iii) A designated contract market 
which is not a covered designated con-
tract market shall conduct external 
penetration testing by engaging inde-
pendent contractors or by using em-
ployees of the designated contract mar-
ket who are not responsible for devel-
opment or operation of the systems or 
capabilities being tested. 

(4) Internal penetration testing. A des-
ignated contract market shall conduct 
internal penetration testing of a scope 
sufficient to satisfy the requirements 
set forth in paragraph (k) of this sec-
tion. 
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(i) A designated contract market 
shall conduct such internal penetration 
testing at a frequency determined by 
an appropriate risk analysis. At a min-
imum, a covered designated contract 
market shall conduct such internal 
penetration testing no less frequently 
than annually. 

(ii) A designated contract market 
shall conduct internal penetration 
testing by engaging independent con-
tractors, or by using employees of the 
designated contract market who are 
not responsible for development or op-
eration of the systems or capabilities 
being tested. 

(5) Controls testing. A designated con-
tract market shall conduct controls 
testing of a scope sufficient to satisfy 
the requirements set forth in para-
graph (k) of this section. 

(i) A designated contract market 
shall conduct controls testing, which 
includes testing of each control in-
cluded in its program of risk analysis 
and oversight, at a frequency deter-
mined by an appropriate risk analysis. 
Such testing may be conducted on a 
rolling basis. At a minimum, a covered 
designated contract market shall con-
duct testing of its key controls no less 
frequently than every three years. The 
covered designated contract market 
may conduct testing of its key controls 
on a rolling basis over the course of 
three years or the period determined 
by such risk analysis, whichever is 
shorter. 

(ii) A covered designated contract 
market shall engage independent con-
tractors to test and assess the key con-
trols included in its program of risk 
analysis and oversight no less fre-
quently than every three years. The 
covered designated contract market 
may conduct any other controls test-
ing required by this section by using 
independent contractors or employees 
of the covered designated contract 
market who are not responsible for de-
velopment or operation of the systems 
or capabilities being tested. 

(iii) A designated contract market 
which is not a covered designated con-
tract market shall conduct controls 
testing by engaging independent con-
tractors or by using employees of the 
designated contract market who are 
not responsible for development or op-

eration of the systems or capabilities 
being tested. 

(6) Security incident response plan test-
ing. A designated contract market 
shall conduct security incident re-
sponse plan testing sufficient to satisfy 
the requirements set forth in para-
graph (k) of this section. 

(i) A designated contract market 
shall conduct such security incident re-
sponse plan testing at a frequency de-
termined by an appropriate risk anal-
ysis. At a minimum, a covered des-
ignated contract market shall conduct 
such security incident response plan 
testing no less frequently than annu-
ally. 

(ii) A designated contract market’s 
security incident response plan shall 
include, without limitation, the des-
ignated contract market’s definition 
and classification of security incidents, 
its policies and procedures for report-
ing security incidents and for internal 
and external communication and infor-
mation sharing regarding security inci-
dents, and the hand-off and escalation 
points in its security incident response 
process. 

(iii) A designated contract market 
may coordinate its security incident 
response plan testing with other test-
ing required by this section or with 
testing of its other business con-
tinuity-disaster recovery and crisis 
management plans. 

(iv) A designated contract market 
may conduct security incident re-
sponse plan testing by engaging inde-
pendent contractors or by using em-
ployees of the designated contract mar-
ket. 

(7) Enterprise technology risk assess-
ment. A designated contract market 
shall conduct enterprise technology 
risk assessment of a scope sufficient to 
satisfy the requirements set forth in 
paragraph (k) of this section. 

(i) A designated contract market 
shall conduct an enterprise technology 
risk assessment at a frequency deter-
mined by an appropriate risk analysis. 
At a minimum, a covered designated 
contract market shall conduct an en-
terprise technology risk assessment no 
less frequently than annually. A des-
ignated contract market that has con-
ducted an enterprise technology risk 
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assessment that complies with this sec-
tion may conduct subsequent assess-
ments by updating the previous assess-
ment. 

(ii) A designated contract market 
may conduct enterprise technology 
risk assessments by using independent 
contractors or employees of the des-
ignated contract market who are not 
responsible for development or oper-
ation of the systems or capabilities 
being assessed. 

(i) To the extent practicable, a des-
ignated contract market shall: 

(1) Coordinate its business con-
tinuity-disaster recovery plan with 
those of the members and other market 
participants upon whom it depends to 
provide liquidity, in a manner adequate 
to enable effective resumption of activ-
ity in its markets following a disrup-
tion causing activation of the des-
ignated contract market’s business 
continuity-disaster recovery plan; 

(2) Initiate and coordinate periodic, 
synchronized testing of its business 
continuity-disaster recovery plan and 
the business continuity-disaster recov-
ery plans of the members and other 
market participants upon whom it de-
pends to provide liquidity; and 

(3) Ensure that its business con-
tinuity-disaster recovery plan takes 
into account the business continuity- 
disaster recovery plans of its tele-
communications, power, water, and 
other essential service providers. 

(j) Part 46 of this chapter governs the 
obligations of those registered entities 
that the Commission has determined to 
be critical financial markets, with re-
spect to maintenance and geographic 
dispersal of disaster recovery resources 
sufficient to meet a same-day recovery 
time objective in the event of a wide- 
scale disruption. Section 40.9 of this 
chapter establishes the requirements 
for core principle compliance in that 
respect. 

(k) Scope of testing and assessment. 
The scope for all system safeguards 
testing and assessment required by this 
part shall be broad enough to include 
the testing of automated systems and 
controls that the designated contract 
market’s required program of risk 
analysis and oversight and its current 
cybersecurity threat analysis indicate 
is necessary to identify risks and 

vulnerabilities that could enable an in-
truder or unauthorized user or insider 
to: 

(1) Interfere with the designated con-
tract market’s operations or with ful-
fillment of its statutory and regulatory 
responsibilities; 

(2) Impair or degrade the reliability, 
security, or adequate scalable capacity 
of the designated contract market’s 
automated systems; 

(3) Add to, delete, modify, exfiltrate, 
or compromise the integrity of any 
data related to the designated contract 
market’s regulated activities; or 

(4) Undertake any other unauthorized 
action affecting the designated con-
tract market’s regulated activities or 
the hardware or software used in con-
nection with those activities. 

(l) Internal reporting and review. Both 
the senior management and the Board 
of Directors of a designated contract 
market shall receive and review re-
ports setting forth the results of the 
testing and assessment required by this 
section. A designated contract market 
shall establish and follow appropriate 
procedures for the remediation of 
issues identified through such review, 
as provided in paragraph (m) of this 
section, and for evaluation of the effec-
tiveness of testing and assessment pro-
tocols. 

(m) Remediation. A designated con-
tract market shall identify and docu-
ment the vulnerabilities and defi-
ciencies in its systems revealed by the 
testing and assessment required by this 
section. The designated contract mar-
ket shall conduct and document an ap-
propriate analysis of the risks pre-
sented by such vulnerabilities and defi-
ciencies, to determine and document 
whether to remediate or accept the as-
sociated risk. When the designated con-
tract market determines to remediate 
a vulnerability or deficiency, it must 
remediate in a timely manner given 
the nature and magnitude of the asso-
ciated risk. 

(n) Required production of annual total 
trading volume. (1) As used in this para-
graph, annual total trading volume 
means the total number of all con-
tracts traded on or pursuant to the 
rules of a designated contract market 
during a calendar year. 
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(2) Each designated contract market 
shall provide to the Commission for 
calendar year 2015 and each calendar 
year thereafter its annual total trading 
volume, providing this information for 
2015 within 30 calendar days of the ef-
fective date of the final version of this 
rule, and for 2016 and subsequent years 
by January 31 of the following calendar 
year. For calendar year 2015 and each 
calendar year thereafter, the Commis-
sion shall provide to each designated 
contract market the percentage of the 
combined annual total trading volume 
of all designated contract markets reg-
ulated by the Commission which is 
constituted by that designated con-
tract market’s annual total trading 
volume, providing this information for 
2015 within 60 calendar days of the ef-
fective date of the final version of this 
rule, and for 2016 and subsequent years 
by February 28 of the following cal-
endar year. 

[77 FR 36700, June 19, 2012, as amended at 81 
FR 64312, Sept. 19, 2016] 

Subpart V—Financial Resources 

SOURCE: 77 FR 36700, June 19, 2012, unless 
otherwise noted. 

§ 38.1100 Core Principle 21. 
(a) In General. The board of trade 

shall have adequate financial, oper-
ational, and managerial resources to 
discharge each responsibility of the 
board of trade. 

(b) Determination of adequacy. The fi-
nancial resources of the board of trade 
shall be considered to be adequate if 
the value of the financial resources ex-
ceeds the total amount that would en-
able the contract market to cover the 
operating costs of the contract market 
for a 1-year period, as calculated on a 
rolling basis. 

§ 38.1101 General requirements. 
(a) General rule. (1) A designated con-

tract market must maintain financial 
resources sufficient to enable it to per-
form its functions in compliance with 
the core principles set forth in section 
5 of the Act and regulations there-
under. 

(2) Financial resources shall be con-
sidered sufficient if their value is at 

least equal to a total amount that 
would enable the designated contract 
market, or applicant for designation as 
such, to cover its operating costs for a 
period of at least one year, calculated 
on a rolling basis. 

(3) An entity that is registered with 
the Commission as both a designated 
contract market and a derivatives 
clearing organization also shall comply 
with the financial resource require-
ments of § 39.11 of this chapter, dem-
onstrating that it has sufficient finan-
cial resources to operate the single, 
combined entity as both a designated 
contract market and a derivatives 
clearing organization. In lieu of filing 
separate quarterly reports under para-
graph (a)(2) of this section and § 39.11(f) 
of this chapter, such entity shall file 
single quarterly reports in accordance 
with § 39.11. 

(b) Types of financial resources. Finan-
cial resources available to satisfy the 
requirements of paragraph (a) of this 
section may include: 

(1) The designated contract market’s 
own capital, calculated in accordance 
with U.S. generally accepted account-
ing principles; and 

(2) Any other financial resource 
deemed acceptable by the Commission. 

(c) Computation of financial resource 
requirement. A designated contract 
market must, on a quarterly basis, 
based upon its fiscal year, make a rea-
sonable calculation of its projected op-
erating costs over a 12-month period in 
order to determine the amount needed 
to meet the requirements of paragraph 
(a) of this section. The designated con-
tract market shall have reasonable dis-
cretion in determining the method-
ology used to compute such projected 
operating costs. The Commission may 
review the methodology and require 
changes as appropriate. 

(d) Valuation of financial resources. At 
appropriate intervals, but not less than 
quarterly, a designated contract mar-
ket must compute the current market 
value of each financial resource used to 
meet its obligations under paragraph 
(a) of this section. Reductions in value 
to reflect market and credit risk 
(‘‘haircuts’’) must be applied as appro-
priate. 

(e) Liquidity of financial resources. The 
financial resources allocated by the 
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designated contract market to meet 
the requirements of paragraph (a) of 
this section must include 
unencumbered, liquid financial assets 
(i.e., cash and/or highly liquid securi-
ties) equal to at least six months’ oper-
ating costs. If any portion of such fi-
nancial resources is not sufficiently 
liquid, the designated contract market 
may take into account a committed 
line of credit or similar facility for the 
purpose of meeting this requirement. 

(f) Reporting requirements. (1) Each fis-
cal quarter, or at any time upon Com-
mission request, a designated contract 
market must: 

(i) Report to the Commission: 
(A) The amount of financial re-

sources necessary to meet the require-
ments of paragraph (a) of this section; 
and 

(B) The value of each financial re-
source available, computed in accord-
ance with the requirements of para-
graph (d) of this section; and 

(ii) Provide the Commission with a 
financial statement, including the bal-
ance sheet, income statement, and 
statement of cash flows of the des-
ignated contract market or of its par-
ent company. 

(2) The calculations required by this 
paragraph shall be made as of the last 
business day of the designated contract 
market’s fiscal quarter. 

(3) The designated contract market 
must provide the Commission with: 

(i) Sufficient documentation explain-
ing the methodology used to compute 
its financial requirements under para-
graph (a) of this section; 

(ii) Sufficient documentation ex-
plaining the basis for its determina-
tions regarding the valuation and li-
quidity requirements set forth in para-
graphs (d) and (e) of this section; and 

(iii) Copies of any agreements estab-
lishing or amending a credit facility, 
insurance coverage, or other arrange-
ment evidencing or otherwise sup-
porting the designated contract mar-
ket’s conclusions. 

(4) The reports shall be filed not later 
than 40 calendar days after the end of 
the designated contract market’s first 
three fiscal quarters, and not later 
than 60 calendar days after the end of 
the designated contract market’s 
fourth fiscal quarter, or at such later 

time as the Commission may permit, in 
its discretion, upon request by the des-
ignated contract market. 

(g) Delegation of authority. (1) The 
Commission hereby delegates, until it 
orders otherwise, the authority to the 
Director of the Division of Market 
Oversight or such other employee or 
employees as the Director may des-
ignate from time to time, to: 

(i) Determine whether a particular fi-
nancial resource under paragraph (b)(2) 
may be used to satisfy the require-
ments of paragraph (a)(1) and (2) of this 
section; 

(ii) Review and make changes to the 
methodology used to compute the re-
quirements of paragraph (c) of this sec-
tion; 

(iii) Request financial reporting from 
a designated contract market (in addi-
tion to quarterly reports) under para-
graph (f)(1) of this section; and 

(iv) Grant an extension of time for a 
designated contract market to file its 
quarterly financial report under para-
graph (f)(4) of this section. 

(2) The Director may submit to the 
Commission for its consideration any 
matter that has been delegated in this 
paragraph. Nothing in this paragraph 
prohibits the Commission, at its elec-
tion, from exercising the authority del-
egated in this paragraph. 

Subpart W—Diversity of Board of 
Directors 

SOURCE: 77 FR 36700, June 19, 2012, unless 
otherwise noted. 

§ 38.1150 Core Principle 22. 

The board of trade, if a publicly trad-
ed company, shall endeavor to recruit 
individuals to serve on the board of di-
rectors and the other decision-making 
bodies (as determined by the Commis-
sion) of the board of trade from among, 
and to have the composition of the bod-
ies reflect, a broad and culturally di-
verse pool of qualified candidates. 

Subpart X—Securities and 
Exchange Commission 

SOURCE: 77 FR 36700, June 19, 2012, unless 
otherwise noted. 
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§ 38.1200 Core Principle 23. 

The board of trade shall keep any 
such records relating to swaps defined 
in section 1a(47)(A)(v) of the Act open 
to inspection and examination by the 
Securities and Exchange Commission. 

§ 38.1201 Additional sources for com-
pliance. 

Applicants and designated contract 
markets may refer to the guidance and/ 
or acceptable practices in appendix B 
of this part to demonstrate to the Com-
mission compliance with the require-
ments of § 38.1200 of this part. 

APPENDIX A TO PART 38—FORM DCM 
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[77 FR 36709, June 19, 2012] 

APPENDIX B TO PART 38—GUIDANCE ON, 
AND ACCEPTABLE PRACTICES IN, 
COMPLIANCE WITH CORE PRINCIPLES 

1. This appendix provides guidance on com-
plying with core principles, both initially 
and on an ongoing basis, to obtain and main-
tain designation under section 5(d) of the Act 
and this part 38. Where provided, guidance is 
set forth in paragraph (a) following the rel-
evant heading and can be used to dem-
onstrate to the Commission compliance with 
the selected requirements of a core principle, 
under §§ 38.3 and 38.5 of this part. The guid-
ance for the core principle is illustrative 
only of the types of matters a designated 
contract market may address, as applicable, 
and is not intended to be used as a manda-
tory checklist. Addressing the issues set 
forth in this appendix would help the Com-
mission in its consideration of whether the 
designated contract market is in compliance 
with the selected requirements of a core 
principle; provided however, that the guid-
ance is not intended to diminish or replace, 
in any event, the obligations and require-
ments of applicants and designated contract 
markets to comply with the regulations pro-
vided under this part. 

2. Where provided, acceptable practices 
meeting selected requirements of core prin-
ciples are set forth in paragraph (b) following 
guidance. Designated contract markets that 
follow specific practices outlined in the ac-
ceptable practices for a core principle in this 
appendix will meet the selected require-
ments of the applicable core principle; pro-
vided however, that the acceptable practice 
is not intended to diminish or replace, in any 
event, the obligations and requirements of 
applicants and designated contract markets 
to comply with the regulations provided 
under this part 38. The acceptable practices 
are for illustrative purposes only and do not 

state the exclusive means for satisfying a 
core principle. 

Core Principle 1 of section 5(d) of the Act: 
DESIGNATION AS CONTRACT MARKET.— 
(A) IN GENERAL.—To be designated, and 
maintain a designation, as a contract mar-
ket, a board of trade shall comply with— 

(i) Any core principle described in this sub-
section; and 

(ii) Any requirement that the Commission 
may impose by rule or regulation pursuant 
to section 8a(5). 

(B) REASONABLE DISCRETION OF CON-
TRACT MARKET.—Unless otherwise deter-
mined by the Commission by rule or regula-
tion, a board of trade described in subpara-
graph (A) shall have reasonable discretion in 
establishing the manner in which the board 
of trade complies with the core principles de-
scribed in this subsection. 

(a) Guidance. [Reserved] 
(b) Acceptable Practices. [Reserved] 
Core Principle 2 of section 5(d) of the Act: 

COMPLIANCE WITH RULES—(A) IN GEN-
ERAL.—The board of trade shall establish, 
monitor, and enforce compliance with the 
rules of the contract market, including— 

(i) Access requirements; 
(ii) The terms and conditions of any con-

tracts to be traded on the contract market; 
and 

(iii) Rules prohibiting abusive trade prac-
tices on the contract market. 

(B) CAPACITY OF CONTRACT MAR-
KET.—The board of trade shall have the ca-
pacity to detect, investigate, and apply ap-
propriate sanctions to any person that vio-
lates any rule of the contract market. 

(C) REQUIREMENT OF RULES.—The 
rules of the contract market shall provide 
the board of trade with the ability and au-
thority to obtain any necessary information 
to perform any function described in this 
subsection, including the capacity to carry 
out such international information-sharing 
agreements as the Commission may require. 
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(a) Guidance—(1) Investigations and inves-
tigation reports—Warning letters. The rules of 
a designated contract market may authorize 
compliance staff to issue a warning letter to 
a person or entity under investigation or to 
recommend that a disciplinary panel take 
such an action. 

(2) Additional rules required. A designated 
contract market should adopt and enforce 
any additional rules that it believes are nec-
essary to comply with the requirements of 
subpart C of this chapter 

(b) Acceptable Practices. [Reserved] 
Core Principle 3 of section 5(d) of the Act: 

CONTRACTS NOT READILY SUBJECT TO 
MANIPULATION.—The board of trade shall 
list on the contract market only contracts 
that are not readily susceptible to manipula-
tion. 

(a) Guidance. (1) Designated contract mar-
kets may list new products for trading by 
self-certification under § 40.2 of this chapter 
or may submit products for Commission ap-
proval under § 40.3 of this chapter. 

(2) Guidance in appendix C to this part 
may be used as guidance in meeting this core 
principle for both new products listings and 
existing listed contracts. 

(b) Acceptable Practices. [Reserved] 
Core Principle 4 of section 5(d) of the Act: 

PREVENTION OF MARKET DISRUPTION.— 
The board of trade shall have the capacity 
and responsibility to prevent manipulation, 
price distortion, and disruptions of the deliv-
ery or cash-settlement process through mar-
ket surveillance, compliance, and enforce-
ment practices and procedures, including— 

(A) Methods for conducting real-time mon-
itoring of trading; and 

(B) Comprehensive and accurate trade re-
constructions. 

(a) Guidance. The detection and prevention 
of market manipulation, disruptions, and 
distortions should be incorporated into the 
design of programs for monitoring trading 
activity. Monitoring of intraday trading 
should include the capacity to detect devel-
oping market anomalies, including abnormal 
price movements and unusual trading vol-
umes, and position-limit violations. The des-
ignated contract market should have rules in 
place that allow it broad powers to intervene 
to prevent or reduce market disruptions. 
Once a threatened or actual disruption is de-
tected, the designated contract market 
should take steps to prevent the disruption 
or reduce its severity. 

(2) Additional rules required. A designated 
contract market should adopt and enforce 
any additional rules that it believes are nec-
essary to comply with the requirements of 
subpart E of this part. 

(b) Acceptable Practices—(1) General Require-
ments. Real-time monitoring for market 
anomalies and position-limit violations are 
the most effective, but the designated con-
tract market may also demonstrate that it 

has an acceptable program if some of the 
monitoring is accomplished on a T+1 basis. 
An acceptable program must include auto-
mated trading alerts to detect market anom-
alies and position-limit violations as they 
develop and before market disruptions occur 
or become more serious. In some cases, a des-
ignated contract market may demonstrate 
that its manual processes are effective. 

(2) Physical-delivery contracts. For physical- 
delivery contracts, the designated contract 
market must demonstrate that it is moni-
toring the adequacy and availability of the 
deliverable supply, which, if such informa-
tion is available, includes the size and own-
ership of those supplies and whether such 
supplies are likely to be available to short 
traders and saleable by long traders at the 
market value of those supplies under normal 
cash marketing conditions. Further, for 
physical-delivery contracts, the designated 
contract market must continually monitor 
the appropriateness of a contract’s terms 
and conditions, including the delivery in-
strument, the delivery locations and loca-
tion differentials, and the commodity char-
acteristics and related differentials. The des-
ignated contract market must demonstrate 
that it is making a good-faith effort to re-
solve conditions that are interfering with 
convergence of its physical-delivery contract 
to the price of the underlying commodity or 
causing price distortions or market disrup-
tions, including, when appropriate, changes 
to contract terms. 

(3) Cash-settled contracts. At a minimum, an 
acceptable program for monitoring cash-set-
tled contracts must include access, either di-
rectly or through an information-sharing 
agreement, to traders’ positions and trans-
actions in the reference market for traders 
of a significant size in the designated con-
tract market near the settlement of the con-
tract. 

(4) Ability to obtain information. With re-
spect to the designated contract market’s 
ability to obtain information, a designated 
contract market may limit the application 
of the requirement to keep and provide such 
records only to those that are reportable 
under its large-trader reporting system or 
otherwise hold substantial positions. 

(5) Risk controls for trading. An acceptable 
program for preventing market disruptions 
must demonstrate appropriate trade risk 
controls, in addition to pauses and halts. 
Such controls must be adapted to the unique 
characteristics of the markets to which they 
apply and must be designed to avoid market 
disruptions without unduly interfering with 
that market’s price discovery function. The 
designated contract market may choose 
from among controls that include: pre-trade 
limits on order size, price collars or bands 
around the current price, message throttles, 
and daily price limits, or design other types 
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of controls. Within the specific array of con-
trols that are selected, the designated con-
tract market also must set the parameters 
for those controls, so long as the types of 
controls and their specific parameters are 
reasonably likely to serve the purpose of pre-
venting market disruptions and price distor-
tions. If a contract is linked to, or is a sub-
stitute for, other contracts, either listed on 
its market or on other trading venues, the 
designated contract market must, to the ex-
tent practicable, coordinate its risk controls 
with any similar controls placed on those 
other contracts. If a contract is based on the 
price of an equity security or the level of an 
equity index, such risk controls must, to the 
extent practicable, be coordinated with any 
similar controls placed on national security 
exchanges. 

Core Principle 5 of section 5(d) of the Act: PO-
SITION LIMITATIONS OR ACCOUNT-
ABILITY—(A) IN GENERAL.—To reduce the 
potential threat of market manipulation or 
congestion (especially during trading in the 
delivery month), the board of trade shall 
adopt for each contract of the board of trade, 
as is necessary and appropriate, position lim-
itations or position accountability for specu-
lators. 

(B) MAXIMUM ALLOWABLE POSITION 
LIMITATION.—For any contract that is sub-
ject to a position limitation established by 
the Commission pursuant to section 4a(a), 
the board of trade shall set the position limi-
tation of the board of trade at a level not 
higher than the position limitation estab-
lished by the Commission. 

(a) Guidance. [Reserved] 
(b) Acceptable Practices. [Reserved] 
Core Principle 6 of section 5(d) of the Act: 

EMERGENCY AUTHORITY—The board of 
trade, in consultation or cooperation with 
the Commission, shall adopt rules to provide 
for the exercise of emergency authority, as is 
necessary and appropriate, including the au-
thority— 

(A) To liquidate or transfer open positions 
in any contract; 

(B) To suspend or curtail trading in any 
contract; and 

(C) To require market participants in any 
contract to meet special margin require-
ments. 

(a) Guidance. In consultation and coopera-
tion with the Commission, a designated con-
tract market should have the authority to 
intervene as necessary to maintain markets 
with fair and orderly trading and to prevent 
or address manipulation or disruptive trad-
ing practices, whether the need for interven-
tion arises exclusively from the DCM’s mar-
ket or as part of a coordinated, cross-market 
intervention. DCM rules should include pro-
cedures and guidelines to avoid conflicts of 
interest in accordance with the provisions of 
§ 40.9 of this chapter, and include alternate 
lines of communication and approval proce-

dures to address emergencies associated with 
real-time events. To address perceived mar-
ket threats, the designated contract market 
should have rules that allow it to take cer-
tain actions in the event of an emergency, as 
defined in § 40.1(h) of this chapter, including: 
imposing or modifying position limits, price 
limits, and intraday market restrictions; im-
posing special margin requirements; order-
ing the liquidation or transfer of open posi-
tions in any contract; ordering the fixing of 
a settlement price; extending or shortening 
the expiration date or the trading hours; sus-
pending or curtailing trading in any con-
tract; transferring customer contracts and 
the margin or altering any contract’s settle-
ment terms or conditions; and, where appli-
cable, providing for the carrying out of such 
actions through its agreements with its 
third-party provider of clearing or regu-
latory services. In situations where a con-
tract is fungible with a contract on another 
platform, emergency action to liquidate or 
transfer open interest must be as directed, or 
agreed to, by the Commission or the Com-
mission’s staff. The DCM has the authority 
to independently respond to emergencies in 
an effective and timely manner consistent 
with the nature of the emergency, as long as 
all such actions taken by the DCM are made 
in good faith to protect the integrity of the 
markets. The Commission should be notified 
promptly of the DCM’s exercise of emer-
gency action, explaining how conflicts of in-
terest were minimized, including the extent 
to which the DCM considered the effect of its 
emergency action on the underlying markets 
and on markets that are linked or referenced 
to the contract market and similar markets 
on other trading venues. Information on all 
regulatory actions carried out pursuant to a 
DCM’s emergency authority should be in-
cluded in a timely submission of a certified 
rule pursuant to part 40 of this chapter. 

(b) Acceptable Practices. A designated con-
tract market must have procedures and 
guidelines for decision-making and imple-
mentation of emergency intervention in the 
market. At a minimum, the DCM must have 
the authority to liquidate or transfer open 
positions in the market, suspend or curtail 
trading in any contract, and require market 
participants in any contract to meet special 
margin requirements. In situations where a 
contract is fungible with a contract on an-
other platform, emergency action to liq-
uidate or transfer open interest must be di-
rected, or agreed to, by the Commission or 
the Commission’s staff. The DCM must 
promptly notify the Commission of the exer-
cise of its emergency authority, docu-
menting its decision-making process, includ-
ing how conflicts of interest were minimized, 
and the reasons for using its emergency au-
thority. The DCM must also have rules that 
allow it to take such market actions as may 
be directed by the Commission. 
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Core Principle 7 of section 5(d) of the Act: 
AVAILABILITY OF GENERAL INFORMA-
TION.—The board of trade shall make avail-
able to market authorities, market partici-
pants, and the public accurate information 
concerning— 

(A) The terms and conditions of the con-
tracts of the contract market; and 

(B)(i) The rules, regulations, and mecha-
nisms for executing transactions on or 
through the facilities of the contract mar-
ket; and 

(ii) The rules and specifications describing 
the operation of the contract market’s— 

(I) Electronic matching platform; or 
(II) Trade execution facility. 
(a) Guidance. [Reserved] 
(b) Acceptable Practices. [Reserved] 
Core Principle 8 of section 5(d) of the Act: 

DAILY PUBLICATION OF TRADING IN-
FORMATION.—The board of trade shall 
make public daily information on settlement 
prices, volume, open interest, and opening 
and closing ranges for actively traded con-
tracts on the contract market. 

(a) Guidance. [Reserved] 
(b) Acceptable Practices. [Reserved] 
Core Principle 9 of section 5(d) of the Act: 

EXECUTION OF TRANSACTIONS.—‘‘(A) IN 
GENERAL.—The board of trade shall provide 
a competitive, open, and efficient market 
and mechanism for executing transactions 
that protects the price discovery process of 
trading in the centralized market of the 
board of trade. 

(B) RULES.—The rules of the board of 
trade may authorize, for bona fide business 
purposes— 

(i) Transfer trades or office trades; 
(ii) An exchange of— 
(I) Futures in connection with a cash com-

modity transaction; 
(II) Futures for cash commodities; or 
(III) Futures for swaps; or 
(iii) A futures commission merchant, act-

ing as principal or agent, to enter into or 
confirm the execution of a contract for the 
purchase or sale of a commodity for future 
delivery if the contract is reported, recorded, 
or cleared in accordance with the rules of the 
contract market or a derivatives clearing or-
ganization. 

(a) Guidance. [Reserved] 
(b) Acceptable Practices. [Reserved] 
Core Principle 10 of section 5(d) of the Act: 

TRADE INFORMATION.—The board of trade 
shall maintain rules and procedures to pro-
vide for the recording and safe storage of all 
identifying trade information in a manner 
that enables the contract market to use the 
information— 

(A) To assist in the prevention of customer 
and market abuses; and 

(B) To provide evidence of any violations 
of the rules of the contract market. 

(a) Guidance. [Reserved] 
(b) Acceptable Practices. [Reserved] 

Core Principle 11 of section 5(d) of the Act: 
FINANCIAL INTEGRITY OF TRANS-
ACTIONS.—The board of trade shall estab-
lish and enforce— 

(A) Rules and procedures for ensuring the 
financial integrity of transactions entered 
into on or through the facilities of the con-
tract market (including the clearance and 
settlement of the transactions with a deriva-
tives clearing organization); and 

(B) Rules to ensure— 
(i) The financial integrity of any— 
(I) Futures commission merchant; and 
(II) Introducing broker; and 
(ii) The protection of customer funds. 
(a) Guidance. [Reserved] 
(b) Acceptable Practices. [Reserved] 
Core Principle 12 of section 5(d) of the Act: 

PROTECTION OF MARKETS AND MARKET 
PARTICIPANTS—The board of trade shall 
establish and enforce rules— 

(A) To protect markets and market par-
ticipants from abusive practices committed 
by any party, including abusive practices 
committed by a party acting as an agent for 
a participant; and 

(B) To promote fair and equitable trading 
on the contract market. 

(a) Guidance. [Reserved] 
(b) Acceptable Practices. [Reserved] 
Core Principle 13 of section 5(d) of the Act: 

DISCIPLINARY PROCEDURES.—The board 
of trade shall establish and enforce discipli-
nary procedures that authorize the board of 
trade to discipline, suspend, or expel mem-
bers or market participants that violate the 
rules of the board of trade, or similar meth-
ods for performing the same functions, in-
cluding delegation of the functions to third 
parties. 

(a) Guidance—(1) Notice of charges. If the 
rules of the designated contract market so 
provide, a notice may also advise: (i) That 
failure to request a hearing within the period 
prescribed in the notice, except for good 
cause, may be deemed a waiver of the right 
to a hearing; and (ii) That failure to answer 
or to deny expressly a charge may be deemed 
to be an admission of such charge. 

(2) Admission or failure to deny charges. The 
rules of a designated contract market may 
provide that if a respondent admits or fails 
to deny any of the charges, a disciplinary 
panel may find that the violations alleged in 
the notice of charges for which the respond-
ent admitted or failed to deny any of the 
charges have been committed. If the des-
ignated contract market’s rules so provide, 
then: 

(i) The disciplinary panel should impose a 
sanction for each violation found to have 
been committed; 

(ii) The disciplinary panel should promptly 
notify the respondent in writing of any sanc-
tion to be imposed pursuant to paragraph 
(2)(i) of this section and shall advise the re-
spondent that it may request a hearing on 
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such sanction within the period of time, 
which shall be stated in the notice; 

(iii) The rules of a designated contract 
market may provide that if a respondent 
fails to request a hearing within the period 
of time stated in the notice, the respondent 
will be deemed to have accepted the sanc-
tion. 

(3) Settlement offers. (i) The rules of a des-
ignated contract market may permit a re-
spondent to submit a written offer of settle-
ment at any time after an investigation re-
port is completed. The disciplinary panel 
presiding over the matter may accept the 
offer of settlement, but may not alter the 
terms of a settlement offer unless the re-
spondent agrees. 

(ii) The rules of a designated contract mar-
ket may provide that, in its discretion, a dis-
ciplinary panel may permit the respondent 
to accept a sanction without either admit-
ting or denying the rule violations upon 
which the sanction is based. 

(iii) If an offer of settlement is accepted, 
the panel accepting the offer should issue a 
written decision specifying the rule viola-
tions it has reason to believe were com-
mitted, including the basis or reasons for the 
panel’s conclusions, and any sanction to be 
imposed, which should include full customer 
restitution where customer harm is dem-
onstrated, except where the amount of res-
titution and to whom it should be provided 
cannot be reasonably determined. If an offer 
of settlement is accepted without the agree-
ment of the enforcement staff, the decision 
should adequately support the disciplinary 
panel’s acceptance of the settlement. Where 
applicable, the decision should also include a 
statement that the respondent has accepted 
the sanctions imposed without either admit-
ting or denying the rule violations. 

(iv) The respondent may withdraw his or 
her offer of settlement at any time before 
final acceptance by a disciplinary panel. If 
an offer is withdrawn after submission, or is 
rejected by a disciplinary panel, the respond-
ent should not be deemed to have made any 
admissions by reason of the offer of settle-
ment and should not be otherwise prejudiced 
by having submitted the offer of settlement. 

(4) Hearings. The rules of a designated con-
tract market may provide that a sanction 
may be summarily imposed upon any person 
within its jurisdiction whose actions impede 
the progress of a hearing. 

(5) Right to appeal. The rules of a des-
ignated contract market may permit the 
parties to a proceeding to appeal promptly 
an adverse decision of a disciplinary panel in 
all or in certain classes of cases. Such rules 
may require a party’s notice of appeal to be 
in writing and to specify the findings, con-
clusions, or sanctions to which objection are 
taken. If the rules of a designated contract 
market permit appeals, then both the re-
spondent and the enforcement staff should 

have the opportunity to appeal and the des-
ignated contract market should provide for 
the following: 

(i) The designated contract market should 
establish an appellate panel that should be 
authorized to hear appeals of respondents. In 
addition, the rules of a designated contract 
market may provide that the appellate panel 
may, on its own initiative, order review of a 
decision by a disciplinary panel within a rea-
sonable period of time after the decision has 
been rendered. 

(ii) The composition of the appellate panel 
should be consistent with the requirements 
set forth in part 40 of this chapter and para-
graph (4) of the acceptable practices for Core 
Principle 16, and should not include any 
members of the designated contract mar-
ket’s compliance staff, or any person in-
volved in adjudicating any other stage of the 
same proceeding. The rules of a designated 
contract market should provide for the ap-
peal proceeding to be conducted before all of 
the members of the appellate panel or a 
panel thereof. 

(iii) Except for good cause shown, the ap-
peal or review should be conducted solely on 
the record before the disciplinary panel, the 
written exceptions filed by the parties, and 
the oral or written arguments of the parties. 

(iv) Promptly following the appeal or re-
view proceeding, the appellate panel should 
issue a written decision and should provide a 
copy to the respondent. The decision issued 
by the appellate panel should adhere to all 
the requirements of § 38.708 of this part, to 
the extent that a different conclusion is 
reached from that issued by the disciplinary 
panel. 

(6) Summary fines for violations of rules re-
garding timely submission of records, decorum, 
or other similar activities. A designated con-
tract market may adopt a summary fine 
schedule for violations of rules relating to 
the timely submission of accurate records 
required for clearing or verifying each day’s 
transactions, decorum, attire, or other simi-
lar activities. A designated contract market 
may permit its compliance staff, or a des-
ignated panel of contract market officials, to 
summarily impose minor sanctions against 
persons within the designated contract mar-
ket’s jurisdiction for violating such rules. A 
designated contract market’s summary fine 
schedule may allow for warning letters to be 
issued for first-time violations or violators. 
If adopted, a summary fine schedule should 
provide for progressively larger fines for re-
curring violations. 

(7) Emergency disciplinary actions. (i) A des-
ignated contract market may impose a sanc-
tion, including suspension, or take other 
summary action against a person or entity 
subject to its jurisdiction upon a reasonable 
belief that such immediate action is nec-
essary to protect the best interest of the 
marketplace. 
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(ii) Any emergency disciplinary action 
should be taken in accordance with a des-
ignated contract market’s procedures that 
provide for the following: 

(A) If practicable, a respondent should be 
served with a notice before the action is 
taken, or otherwise at the earliest possible 
opportunity. The notice should state the ac-
tion, briefly state the reasons for the action, 
and state the effective time and date, and 
the duration of the action. 

(B) The respondent should have the right 
to be represented by legal counsel or any 
other representative of its choosing in all 
proceedings subsequent to the emergency ac-
tion taken. The respondent should be given 
the opportunity for a hearing as soon as rea-
sonably practicable and the hearing should 
be conducted before the disciplinary panel 
pursuant to the requirements of § 38.707 of 
this part. 

(C) Promptly following the hearing pro-
vided for in this rule, the designated con-
tract market should render a written deci-
sion based upon the weight of the evidence 
contained in the record of the proceeding and 
should provide a copy to the respondent. The 
decision should include a description of the 
summary action taken; the reasons for the 
summary action; a summary of the evidence 
produced at the hearing; a statement of find-
ings and conclusions; a determination that 
the summary action should be affirmed, 
modified, or reversed; and a declaration of 
any action to be taken pursuant to the de-
termination, and the effective date and dura-
tion of such action. 

(b) Acceptable Practices. [Reserved] 
Core Principle 14 of section 5(d) of the Act: 

DISPUTE RESOLUTION.—The board of 
trade shall establish and enforce rules re-
garding, and provide facilities for alternative 
dispute resolution as appropriate for, market 
participants and any market intermediaries. 

(a) Guidance. A designated contract market 
should provide customer dispute resolution 
procedures that are: appropriate to the na-
ture of the market; fair and equitable; and 
available on a voluntary basis, either di-
rectly or through another self-regulatory or-
ganization, to customers that are non-eligi-
ble contract participants. 

(b) Acceptable Practices. (1) Fair and equi-
table procedure. Every contract market shall 
provide customer dispute resolution proce-
dures that are fair and equitable. An accept-
able customer dispute resolution mechanism 
would: 

(i) Provide the customer with an oppor-
tunity to have his or her claim decided by an 
objective and impartial decisionmaker; 

(ii) Provide each party with the right to be 
represented by counsel at the commence-
ment of the procedure, at the party’s own ex-
pense; 

(iii) Provide each party with adequate no-
tice of the claims presented against such 

party, an opportunity to be heard on all 
claims, defenses and permitted counter-
claims, and an opportunity for a prompt 
hearing; 

(iv) Authorize prompt, written, final set-
tlement awards that are not subject to ap-
peal within the designated contract market; 
and 

(v) Notify the parties of the fees and costs 
that may be assessed. 

(2) Voluntary Procedures. The use of dispute 
settlement procedures shall be voluntary for 
customers other than eligible contract par-
ticipants as defined in section 1a(18) of the 
Dodd-Frank Act, and may permit counter-
claims as provided in § 166.5 of this chapter. 

(3) Member-to-Member Procedures. If the des-
ignated contract market also provides proce-
dures for the resolution of disputes that do 
not involve customers (i.e., member-to-mem-
ber disputes), the procedures for resolving 
such disputes must be independent of and 
shall not interfere with or delay the resolu-
tion of customers’ claims or grievances. 

(4) Delegation. A designated contract mar-
ket may delegate to another self-regulatory 
organization or to a registered futures asso-
ciation its responsibility to provide for cus-
tomer dispute resolution mechanisms, pro-
vided, however, that in the event of such del-
egation, the designated contract market 
shall in all respects treat any decision issued 
by such other organization or association 
with respect to such dispute as if the deci-
sion were its own, including providing for 
the appropriate enforcement of any award 
issued against a delinquent member. 

Core Principle 15 of section 5(d) of the Act: 
GOVERNANCE FITNESS STANDARDS.— 
The board of trade shall establish and en-
force appropriate fitness standards for direc-
tors, members of any disciplinary com-
mittee, members of the contract market, and 
any other person with direct access to the fa-
cility (including any party affiliated with 
any person described in this paragraph). 

(a) Guidance. (1) A designated contract 
market should have appropriate eligibility 
criteria for the categories of persons set 
forth in the Core Principle that should in-
clude standards for fitness and for the collec-
tion and verification of information sup-
porting compliance with such standards. 
Minimum standards of fitness for persons 
who have member voting privileges, gov-
erning obligations or responsibilities, or who 
exercise disciplinary authority are those 
bases for refusal to register a person under 
section 8a(2) of the Act. In addition, persons 
who have governing obligations or respon-
sibilities, or who exercise disciplinary au-
thority, should not have a significant his-
tory of serious disciplinary offenses, such as 
those that would be disqualifying under § 1.63 
of this chapter. Members with trading privi-
leges but having no, or only nominal, equity, 
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in the facility and non-member market par-
ticipants who are not intermediated and do 
not have these privileges, obligations, re-
sponsibilities or disciplinary authority could 
satisfy minimum fitness standards by meet-
ing the standards that they must meet to 
qualify as a ‘‘market participant.’’ Natural 
persons who directly or indirectly have 
greater than a ten percent ownership inter-
est in a designated contract market should 
meet the fitness standards applicable to 
members with voting rights. 

(2) The Commission believes that such 
standards should include providing the Com-
mission with fitness information for such 
persons, whether registration information, 
certification to the fitness of such persons, 
an affidavit of such persons’ fitness by the 
contract market’s counsel or other informa-
tion substantiating the fitness of such per-
sons. If a contract market provides certifi-
cation of the fitness of such a person, the 
Commission believes that such certification 
should be based on verified information that 
the person is fit to be in his or her position. 

(b) Applicable Practices. [Reserved] 
Core Principle 16 of section 5(d) of the Act: 

CONFLICTS OF INTEREST.—The board of 
trade shall establish and enforce rules— 

(A) to minimize conflicts of interest in the 
decisionmaking process of the contract mar-
ket; and 

(B) to establish a process for resolving con-
flicts of interest described in subparagraph 
(A). 

(a) Guidance. The means to address con-
flicts of interest in decisionmaking of a con-
tract market should include methods to as-
certain the presence of conflicts of interest 
and to make decisions in the event of such a 
conflict. In addition, the Commission be-
lieves that the contract market should pro-
vide for appropriate limitations on the use or 
disclosure of material non-public informa-
tion gained through the performance of offi-
cial duties by board members, committee 
members and contract market employees or 
gained through an ownership interest in the 
contract market. 

(b) Acceptable Practices. All designated con-
tract markets (‘‘DCMs’’ or ‘‘contract mar-
kets’’) bear special responsibility to regulate 
effectively, impartially, and with due consid-
eration of the public interest, as provided for 
in section 3 of the Act. Under Core Principle 
15, they are also required to minimize con-
flicts of interest in their decisionmaking 
processes. To comply with this Core Prin-
ciple, contract markets should be particu-
larly vigilant for such conflicts between and 
among any of their self-regulatory respon-
sibilities, their commercial interests, and 
the several interests of their management, 
members, owners, customers and market 
participants, other industry participants, 
and other constituencies. Acceptable prac-

tices for minimizing conflicts of interest 
shall include the following elements: 

(1) Board composition for contract markets 
(i) At least thirty-five percent of the direc-

tors on a contract market’s board of direc-
tors shall be public directors; and 

(ii) The executive committees (or similarly 
empowered bodies) shall be at least thirty- 
five percent public. 

(2) Public director 
(i) To qualify as a public director of a con-

tract market, an individual must first be 
found, by the board of directors, on the 
record, to have no material relationship with 
the contract market. A ‘‘material relation-
ship’’ is one that reasonably could affect the 
independent judgment or decisionmaking of 
the director. 

(ii) In addition, a director shall be consid-
ered to have a ‘‘material relationship’’ with 
the contract market if any of the following 
circumstances exist: 

(A) The director is an officer or employee 
of the contract market or an officer or em-
ployee of its affiliate. In this context, ‘‘affil-
iate’’ includes parents or subsidiaries of the 
contract market or entities that share a 
common parent with the contract market; 

(B) The director is a member of the con-
tract market, or an officer or director of a 
member. ‘‘Member’’ is defined according to 
section 1a(34) of the Commodity Exchange 
Act and Commission Regulation 1.3(q); 

(C) The director, or a firm with which the 
director is an officer, director, or partner, re-
ceives more than $100,000 in combined annual 
payments from the contract market, or any 
affiliate of the contract market (as defined 
in subsection (2)(ii)(A)), for legal, account-
ing, or consulting services. Compensation for 
services as a director of the contract market 
or as a director of an affiliate of the contract 
market does not count toward the $100,000 
payment limit, nor does deferred compensa-
tion for services prior to becoming a direc-
tor, so long as such compensation is in no 
way contingent, conditioned, or revocable; 

(D) Any of the relationships above apply to 
a member of the director’s ‘‘immediate fam-
ily,’’ i.e., spouse, parents, children and sib-
lings. 

(iii) All of the disqualifying circumstances 
described in subsection (2)(ii) shall be subject 
to a one-year look back. 

(iv) A contract market’s public directors 
may also serve as directors of the contract 
market’s affiliate (as defined in subsection 
(2)(ii)(A)) if they otherwise meet the defini-
tion of public director in this section (2). 

(v) A contract market shall disclose to the 
Commission which members of its board are 
public directors, and the basis for those de-
terminations. 

(3) Regulatory oversight committee 
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(i) A board of directors of any contract 
market shall establish a Regulatory Over-
sight Committee (‘‘ROC’’) as a standing com-
mittee, consisting of only public directors as 
defined in section (2), to assist it in mini-
mizing actual and potential conflicts of in-
terest. The ROC shall oversee the contract 
market’s regulatory program on behalf of 
the board. The board shall delegate suffi-
cient authority, dedicate sufficient re-
sources, and allow sufficient time for the 
ROC to fulfill its mandate. 

(ii) The ROC shall: 
(A) Monitor the contract market’s regu-

latory program for sufficiency, effectiveness, 
and independence; 

(B) Oversee all facets of the program, in-
cluding trade practice and market surveil-
lance; audits, examinations, and other regu-
latory responsibilities with respect to mem-
ber firms (including ensuring compliance 
with financial integrity, financial reporting, 
sales practice, recordkeeping, and other re-
quirements); and the conduct of investiga-
tions; 

(C) Review the size and allocation of the 
regulatory budget and resources; and the 
number, hiring and termination, and com-
pensation of regulatory personnel; 

(D) Supervise the contract market’s chief 
regulatory officer, who will report directly 
to the ROC; 

(E) Prepare an annual report assessing the 
contract market’s self-regulatory program 
for the board of directors and the Commis-
sion, which sets forth the regulatory pro-
gram’s expenses, describes its staffing and 
structure, catalogues disciplinary actions 
taken during the year, and reviews the per-
formance of disciplinary committees and 
panels; 

(F) Recommend changes that would ensure 
fair, vigorous, and effective regulation; and 

(G) Review regulatory proposals and advise 
the board as to whether and how such 
changes may impact regulation. 

(4) Disciplinary panels 
All contract markets shall minimize con-

flicts of interest in their disciplinary proc-
esses through disciplinary panel composition 
rules that preclude any group or class of in-
dustry participants from dominating or exer-
cising disproportionate influence on such 
panels. Contract markets can further mini-
mize conflicts of interest by including in all 
disciplinary panels at least one person who 
would qualify as a public director, as defined 
in subsections (2)(ii) and (2)(iii) above, except 
in cases limited to decorum, attire, or the 
timely submission of accurate records re-
quired for clearing or verifying each day’s 
transactions. If contract market rules pro-
vide for appeal to the board of directors, or 
to a committee of the board, then that appel-
late body shall also include at least one per-
son who would qualify as a public director as 

defined in subsections (2)(ii) and (2)(iii) 
above. 

Core Principle 17 of section 5(d) of the Act: 
COMPOSITION OF GOVERNING BOARDS 
OF CONTRACT MARKETS.—The governance 
arrangements of the board of trade shall be 
designed to permit consideration of the 
views of market participants. 

(a) Guidance. [Reserved] 
(b) Acceptable Practices. [Reserved] 
Core Principle 18 of section 5(d) of the Act: 

RECORDKEEPING.—The board of trade 
shall maintain records of all activities relat-
ing to the business of the contract market— 

(A) In a form and manner that is accept-
able to the Commission; and 

(B) For a period of at least 5 years. 
(a) Guidance. [Reserved] 
(b) Acceptable Practices. [Reserved] 
Core Principle 19 of section 5(d) of the Act: 

ANTITRUST CONSIDERATIONS.—Unless 
necessary or appropriate to achieve the pur-
poses of this Act, the board of trade shall 
not— 

(A) Adopt any rule or taking any action 
that results in any unreasonable restraint of 
trade; or 

(B) Impose any material anticompetitive 
burden on trading on the contract market. 

(a) Guidance. An entity seeking designa-
tion as a contract market may request that 
the Commission consider under the provi-
sions of section 15(b) of the Act, any of the 
entity’s rules, including trading protocols or 
policies, and including both operational 
rules and the terms or conditions of products 
listed for trading, at the time of designation 
or thereafter. The Commission intends to 
apply section 15(b) of the Act to its consider-
ation of issues under this core principle in a 
manner consistent with that previously ap-
plied to contract markets. 

(b) Acceptable Practices. [Reserved] 
Core Principle 20 of section 5(d) of the Act: 

SYSTEM SAFEGUARDS.—The board of 
trade shall— 

(A) Establish and maintain a program of 
risk analysis and oversight to identify and 
minimize sources of operational risk, 
through the development of appropriate con-
trols and procedures, and the development of 
automated systems, that are reliable, secure, 
and have adequate scalable capacity; 

(B) Establish and maintain emergency pro-
cedures, backup facilities, and a plan for dis-
aster recovery that allow for the timely re-
covery and resumption of operations and the 
fulfillment of the responsibilities and obliga-
tions of the board of trade; and 

(C) Periodically conduct tests to verify 
that backup resources are sufficient to en-
sure continued order processing and trade 
matching, price reporting, market surveil-
lance, and maintenance of a comprehensive 
and accurate audit trail. 

(a) Guidance. [Reserved] 
(b) Acceptable Practices. [Reserved] 
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Core Principle 21 of section 5(d) of the Act: 
FINANCIAL RESOURCES.— 

(A) IN GENERAL.—The board of trade 
shall have adequate financial, operational, 
and managerial resources to discharge each 
responsibility of the board of trade. 

(B) DETERMINATION OF ADEQUACY.— 
The financial resources of the board of trade 
shall be considered to be adequate if the 
value of the financial resources exceeds the 
total amount that would enable the contract 
market to cover the operating costs of the 
contract market for a 1-year period, as cal-
culated on a rolling basis. 

(a) Guidance. [Reserved] 
(b) Acceptable Practices. [Reserved] 
Core Principle 22 of section 5(d) of the Act: 

DIVERSITY OF BOARD OF DIRECTORS.— 
The board of trade, if a publicly traded com-
pany, shall endeavor to recruit individuals to 
serve on the board of directors and the other 
decision-making bodies (as determined by 
the Commission) of the board of trade from 
among, and to have the composition of the 
bodies reflect, a broad and culturally diverse 
pool of qualified candidates. 

(a) Guidance. [Reserved] 
(b) Acceptable Practices. [Reserved] 
Core Principle 23 of section 5(d) of the Act: 

SECURITIES AND EXCHANGE COMMIS-
SION.—The board of trade shall keep any 
such records relating to swaps defined in sec-
tion 1a(47)(A)(v) open to inspection and ex-
amination by the Securities and Exchange 
Commission. 

(a) Guidance. A designated contract market 
should have arrangements and resources for 
collecting and maintaining accurate records 
pertaining to any swaps agreements defined 
in section 1a(47)(A)(v) of the Act, and should 
leave them open to inspection and examina-
tion for a period of five years. 

(b) Acceptable Practices. [Reserved] 

[77 FR 36717, June 19, 2012] 

APPENDIX C TO PART 38—DEMONSTRA-
TION OF COMPLIANCE THAT A CON-
TRACT IS NOT READILY SUSCEPTIBLE 
TO MANIPULATION 

(a) Futures Contracts—General Information. 
When a designated contract market certifies 
or submits for approval contract terms and 
conditions for a new futures contract, that 
submission should include the following in-
formation: 

(1) A narrative describing the contract, in-
cluding data and information to support the 
contract’s terms and conditions, as set by 
the designated contract market. When de-
signing a futures contract, the designated 
contract market should conduct market re-
search so that the contract design meets the 
risk management needs of prospective users 
and promotes price discovery of the under-
lying commodity. The designated contract 

market should consult with market users to 
obtain their views and opinions during the 
contract design process to ensure the con-
tract’s term and conditions reflect the un-
derlying cash market and that the futures 
contract will perform the intended risk man-
agement and/or price discovery functions. A 
designated contract market should provide a 
statement indicating that it took such steps 
to ensure the usefulness of the submitted 
contract. 

(2) A detailed cash market description for 
physical and cash-settled contracts. Such de-
scriptions should be based on government 
and/or other publicly-available data when-
ever possible and be formulated for both the 
national and regional/local market relevant 
to the underlying commodity. For tangible 
commodities, the cash market descriptions 
for the relevant market (i.e., national and 
regional/local) should incorporate at least 
three full years of data that may include, 
among other factors, production, consump-
tion, stocks, imports, exports, and prices. 
Each of those cash market variables should 
be fully defined and the data sources should 
be fully specified and documented to permit 
Commission staff to replicate the estimates 
of deliverable supply (defined in paragraph 
(b)(1)(A) of this appendix C). Whenever pos-
sible, the Commission requests that monthly 
or daily prices (depending on the contract) 
underlying the cash settlement index be sub-
mitted for the most recent three full cal-
endar years and for as many of the current 
year’s months for which data are available. 
For contracts that are cash settled to an 
index, the index’s methodology should be 
provided along with supporting information 
showing how the index is reflective of the 
underlying cash market, is not readily sub-
ject to manipulation or distortion, and is 
based on a cash price series that is reliable, 
acceptable, publicly available and timely 
(defined in paragraphs (c)(2) and (c)(3) of this 
appendix C). The Commission recognizes 
that the data necessary for accurate and co-
gent cash market analyses for an underlying 
commodity vary with the nature of the un-
derlying commodity. The Commission may 
require that the designated contract market 
submit a detailed report on commodity defi-
nitions and uses. 

(b) Futures Contracts Settled by Physical De-
livery. (1) For listed contracts that are set-
tled by physical delivery, the terms and con-
ditions of the contract should conform to the 
most common commercial practices and con-
ditions in the cash market for the com-
modity underlying the futures contract. The 
terms and conditions should be designed to 
avoid any impediments to the delivery of the 
commodity so as to promote convergence be-
tween the price of the futures contract and 
the cash market value of the commodity at 
the expiration of a futures contract. 

(i) Estimating Deliverable Supplies. 
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(A) General definition. The specified terms 
and conditions, considered as a whole, should 
result in a ‘‘deliverable supply’’ that is suffi-
cient to ensure that the contract is not sus-
ceptible to price manipulation or distortion. 
In general, the term ‘‘deliverable supply’’ 
means the quantity of the commodity meet-
ing the contract’s delivery specifications 
that reasonably can be expected to be readily 
available to short traders and salable by long 
traders at its market value in normal cash 
marketing channels at the contract’s deliv-
ery points during the specified delivery pe-
riod, barring abnormal movement in inter-
state commerce. Typically, deliverable sup-
ply reflects the quantity of the commodity 
that potentially could be made available for 
sale on a spot basis at current prices at the 
contract’s delivery points. For a non-finan-
cial physical-delivery commodity contract, 
this estimate might represent product which 
is in storage at the delivery point(s) speci-
fied in the futures contract or can be moved 
economically into or through such points 
consistent with the delivery procedures set 
forth in the contract and which is available 
for sale on a spot basis within the marketing 
channels that normally are tributary to the 
delivery point(s). Furthermore, an estimate 
of deliverable supply would not include sup-
ply that is committed for long-term agree-
ments (i.e., the amount of deliverable supply 
that would not be available to fulfill the de-
livery obligations arising from current trad-
ing). The size of commodity supplies that are 
committed to long-term agreements may be 
estimated by consulting with market par-
ticipants. However, if the estimated deliver-
able supply that is committed for long-term 
agreements, or significant portion thereof, 
can be demonstrated by the designated con-
tract market to be consistently and regu-
larly made available to the spot market for 
shorts to acquire at prevailing economic val-
ues, then those ‘‘available’’ supplies com-
mitted for long-term contracts may be in-
cluded in the designated contract market’s 
estimate of deliverable supply for that com-
modity. An adequate measure of deliverable 
supply would be an amount of the com-
modity that would meet the normal or ex-
pected range of delivery demand without 
causing futures prices to become distorted 
relative to cash market prices. Given the 
availability of acceptable data, deliverable 
supply should be estimated on a monthly 
basis for at least the most recent three years 
for which data are available. To the extent 
possible and that data resources permit, de-
liverable supply estimates should be con-
structed such that the data reflect, as close 
as possible, the market defined by the con-
tract’s terms and conditions, and should be 
formulated, whenever possible, with govern-
ment or publicly available data. All deliver-
able supply estimates should be fully de-
fined, have all underlying assumptions ex-

plicitly stated, and have documentation of 
all data/information sources in order to per-
mit estimate replication by Commission 
staff. 

(B) Accounting for variations in deliverable 
supplies. To assure the availability of ade-
quate deliverable supplies and acceptable 
levels of commercial risk management util-
ity, contract terms and conditions should ac-
count for variations in the patterns of pro-
duction, consumption and supply over a pe-
riod of years of sufficient length to assess 
adequately the potential range of deliverable 
supplies. This assessment also should con-
sider seasonality, growth, and market con-
centration in the production/consumption of 
the underlying cash commodity. Deliverable 
supply implications of seasonal effects are 
more straightforwardly delineated when de-
liverable supply estimates are calculated on 
a monthly basis and when such monthly esti-
mates are provided for at least the most re-
cent three years for which data resources 
permit. In addition, consideration should be 
given to the relative roles of producers, mer-
chants, and consumers in the production, 
distribution, and consumption of the cash 
commodity and whether the underlying com-
modity exhibits a domestic or international 
export focus. Careful consideration also 
should be given to the quality of the cash 
commodity and to the movement or flow of 
the cash commodity in normal commercial 
channels and whether there exist external 
factors or regulatory controls that could af-
fect the price or supply of the cash com-
modity. 

(C) Calculation of deliverable supplies. Des-
ignated contract markets should derive a 
quantitative estimate of the deliverable sup-
plies for the delivery period specified in the 
proposed contract. For commodities with 
seasonal supply or demand characteristics, 
the deliverable supply analysis should in-
clude that period when potential supplies 
typically are at their lowest levels. The esti-
mate should be based on statistical data, 
when reasonably available, covering a period 
of time that is representative of the under-
lying commodity’s actual patterns of produc-
tion, patterns of consumption, and patterns 
of seasonal effects (if relevant). Often, such a 
relevant time period should include at least 
three years of monthly deliverable supply es-
timates permitted by available data re-
sources. Deliverable supply estimates should 
also exclude the amount of the commodity 
that would not be otherwise deliverable on 
the futures contract. For example, deliver-
able supplies should exclude quantities that 
at current price levels are not economically 
obtainable or deliverable or were previously 
committed for long-term agreements. 

(2) Contract terms and conditions require-
ments for futures contracts settled by phys-
ical delivery. 
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(i) For physical delivery contracts, an ac-
ceptable specification of terms and condi-
tions would include, but may not be limited 
to, rules that address, as appropriate, the 
following criteria and comply with the asso-
ciated standards: 

(A) Quality Standards. The terms and condi-
tions of a commodity contract should de-
scribe or define all of the economically sig-
nificant characteristics or attributes of the 
commodity underlying the contract. In par-
ticular, the quality standards should be de-
scribed or defined so that such standards re-
flect those used in transactions in the com-
modity in normal cash marketing channels. 
Documentation establishing that the quality 
standards of the contract’s underlying com-
modity comply with those accepted/estab-
lished by the industry, by government regu-
lations, and/or by relevant laws should also 
be submitted. For any particular commodity 
contract, the specific attributes that should 
be enumerated depend upon the individual 
characteristics of the underlying com-
modity. These may include, for example, the 
following items: grade, quality, purity, 
weight, class, origin, growth, issuer, origi-
nator, maturity window, coupon rate, 
source, hours of trading, etc. If the terms of 
the contract provide for the delivery of mul-
tiple qualities of a specific attribute of the 
commodity having different cash market 
values, then a ‘‘par’’ quality should be speci-
fied with price differentials applicable to the 
‘‘non-par’’ qualities that reflect discounts or 
premiums commonly observed or expected to 
occur in the cash market for that com-
modity. 

(B) Delivery Points and Facilities. Delivery 
point/area specifications should provide for 
futures delivery at a single location or at 
multiple locations where the underlying cash 
commodity is normally transacted or stored 
and where there exists a viable cash mar-
ket(s). If multiple delivery points are speci-
fied and the value of the commodity differs 
between these locations, contract terms 
should include price differentials that reflect 
usual differences in value between the dif-
ferent delivery locations. If the price rela-
tionships among the delivery points are un-
stable and a designated contract market 
chooses to adopt fixed locational price dif-
ferentials, such differentials should fall 
within the range of commonly observed or 
expected commercial price differences. In 
this regard, any price differentials should be 
supported with cash price data for the deliv-
ery location(s). The terms and conditions of 
the contracts also should specify, as appro-
priate, any conditions the delivery facilities 
and/or delivery facility operators should 
meet in order to be eligible for delivery. 
Specification of any requirements for deliv-
ery facilities also should consider the extent 
to which ownership of such facilities is con-
centrated and whether the level of con-

centration would be susceptible to manipula-
tion of the futures contract’s prices. Com-
modity contracts also should specify appro-
priately detailed delivery procedures that 
describe the responsibilities of deliverers, re-
ceivers and any required third parties in car-
rying out the delivery process. Such respon-
sibilities could include allocation between 
buyer and seller of all associated costs such 
as load-out, document preparation, sam-
pling, grading, weighing, storage, taxes, du-
ties, fees, drayage, stevedoring, demurrage, 
dispatch, etc. Required accreditation for 
third-parties also should be detailed. These 
procedures should seek to minimize or elimi-
nate any impediments to making or taking 
delivery by both deliverers and takers of de-
livery to help ensure convergence of cash and 
futures at the expiration of a futures deliv-
ery month. 

(C) Delivery Period and Last Trading Day. 
An acceptable specification of the delivery 
period would allow for sufficient time for 
deliverers to acquire the deliverable com-
modity and make it available for delivery, 
considering any restrictions or requirements 
imposed by the designated contract market. 
Specification of the last trading day for ex-
piring contracts should consider whether 
adequate time remains after the last trading 
day to allow for delivery on the contract. 

(D) Contract Size and Trading Unit. An ac-
ceptable specification of the delivery unit 
and/or trading unit would be a contract size 
that is consistent with customary trans-
actions, transportation or storage amounts 
in the cash market (e.g., the contract size 
may be reflective of the amount of the com-
modity that represents a pipeline, truckload 
or railcar shipment). For purposes of increas-
ing market liquidity, a designated contract 
market may elect to specify a contract size 
that is smaller than the typical commercial 
transaction size, storage unit or transpor-
tation size. In such cases, the commodity 
contract should include procedures that 
allow futures traders to easily take or make 
delivery on such a contract with a smaller 
size, or, alternatively, the designated con-
tract market may adopt special provisions 
requiring that delivery be made only in mul-
tiple contracts to accommodate reselling the 
commodity in the cash market. If the latter 
provision is adopted, contract terms should 
be adopted to minimize the potential for de-
fault in the delivery process by ensuring that 
all contracts remaining open at the close of 
trading in expiring delivery months can be 
combined to meet the required delivery unit 
size. Generally, contract sizes and trading 
units should be determined after a careful 
analysis of relevant cash market trading 
practices, conditions and deliverable supply 
estimates, so as to ensure that the under-
lying market commodity market and avail-
able supply sources are able to support the 
contract sizes and trading units at all times. 
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(E) Delivery Pack. The term ‘‘delivery 
pack’’ refers to the packaging standards 
(e.g., product may be delivered in burlap or 
polyethylene bags stacked on wooden pal-
lets) or non-quality related standards regard-
ing the composition of commodity within a 
delivery unit (e.g., product must all be im-
ported from the same country or origin). An 
acceptable specification of the delivery pack 
or composition of a contract’s delivery unit 
should reflect, to the extent possible, speci-
fications commonly applied to the com-
modity traded or transacted in the cash mar-
ket. 

(F) Delivery Instrument. An acceptable spec-
ification of the delivery instrument (e.g., 
warehouse receipt, depository certificate or 
receipt, shipping certificate, bill of lading, 
in-line transfer, book transfer of securities, 
etc.) would provide for its conversion into 
the cash commodity at a commercially-rea-
sonable cost. Transportation terms (e.g., 
FOB, CIF, freight prepaid to destination) as 
well as any limits on storage or certificate 
daily premium fees should be specified. 
These terms should reflect cash market prac-
tices and the customary provision for allo-
cating delivery costs between buyer and sell-
er. 

(G) Inspection Provisions. Any inspection/ 
certification procedures for verifying compli-
ance with quality requirements or any other 
related delivery requirements (e.g., discounts 
relating to the age of the commodity, etc.) 
should be specified in the contract rules. An 
acceptable specification of inspection proce-
dures would include the establishment of for-
mal procedures that are consistent with pro-
cedures used in the cash market. To the ex-
tent that formal inspection procedures are 
not used in the cash market, an acceptable 
specification would contain provisions that 
assure accuracy in assessing the commodity, 
that are available at a low cost, that do not 
pose an obstacle to delivery on the contract 
and that are performed by a reputable, disin-
terested third party or by qualified des-
ignated contract market employees. Inspec-
tion terms also should detail which party 
pays for the service, particularly in light of 
the possibility of varying inspection results. 

(H) Delivery (Trading) Months. Delivery 
months should be established based on the 
risk management needs of commercial enti-
ties as well as the availability of deliverable 
supplies in the specified months. 

(I) Minimum Price Fluctuation (Minimum 
Tick). The minimum price increment (tick) 
should be set at a level that is equal to, or 
less than, the minimum price increment 
commonly observed in cash market trans-
actions for the underlying commodity. 
Specifying a futures’ minimum tick that is 
greater than the minimum price increment 
in the cash market can undermine the risk 
management utility of the futures contract 
by preventing hedgers from efficiently estab-

lishing and liquidating futures positions that 
are used to hedge anticipated cash market 
transactions or cash market positions. 

(J) Maximum Price Fluctuation Limits. Des-
ignated contract markets may adopt price 
limits to: (1) Reduce or constrain price 
movements in a trading day that may not be 
reflective of true market conditions but 
might be caused by traders overreacting to 
news; (2) Allow additional time for the col-
lection of margins in times of large price 
movements; and (3) Provide a ‘‘cooling-off’’ 
period for futures market participants to re-
spond to bona fide changes in market supply 
and demand fundamentals that would lead to 
large cash and futures price changes. If price 
limit provisions are adopted, the limits 
should be set at levels that are not overly re-
strictive in relation to price movements in 
the cash market for the commodity under-
lying the futures contract. 

(K) Speculative Limits. Specific information 
regarding the establishment of speculative 
position limits are set forth in part 150, and/ 
or part 151, as applicable, of the Commis-
sion’s regulations. 

(L) Reportable Levels. Refer to § 15.03 of the 
Commission’s regulations. 

(M) Trading Hours. Should be set by the 
designated contract market to delineate 
each trading day. 

(c) Futures Contracts Settled by Cash Settle-
ment. (1) Cash settlement is a method of set-
tling certain futures or option contracts 
whereby, at contract expiration, the con-
tract is settled by cash payment in lieu of 
physical delivery of the commodity or in-
strument underlying the contract. An ac-
ceptable specification of the cash settlement 
price for commodity futures and option con-
tracts would include rules that fully describe 
the essential economic characteristics of the 
underlying commodity (e.g., grade, quality, 
weight, class, growth, issuer, maturity, 
source, rating, description of the underlying 
index and index’s calculation methodology, 
etc.), as well as how the final settlement 
price is calculated. In addition, the rules 
should clearly specify the trading months 
and hours of trading, the last trading day, 
contract size, minimum price change (tick 
size) and any limitations on price move-
ments (e.g., price limits or trading halts). 

(2) Cash settled contracts may be suscep-
tible to manipulation or price distortion. In 
evaluating the susceptibility of a cash-set-
tled contract to manipulation, a designated 
contract market should consider the size and 
liquidity of the cash market that underlies 
the listed contract in a manner that follows 
the determination of deliverable supply as 
noted above in (b)(1). In particular, situa-
tions susceptible to manipulation include 
those in which the volume of cash market 
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transactions and/or the number of partici-
pants contacted in determining the cash-set-
tlement price are very low. Cash-settled con-
tracts may create an incentive to manipu-
late or artificially influence the data from 
which the cash-settlement price is derived or 
to exert undue influence on the cash-settle-
ment price’s computation in order to profit 
on a futures position in that commodity. The 
utility of a cash-settled contract for risk 
management and price discovery would be 
significantly impaired if the cash settlement 
price is not a reliable or robust indicator of 
the value of the underlying commodity or in-
strument. Accordingly, careful consideration 
should be given to the potential for manipu-
lation or distortion of the cash settlement 
price, as well as the reliability of that price 
as an indicator of cash market values. Ap-
propriate consideration also should be given 
to the commercial acceptability, public 
availability, and timeliness of the price se-
ries that is used to calculate the cash settle-
ment price. Documentation demonstrating 
that the settlement price index is a reliable 
indicator of market values and conditions 
and is commonly used as a reference index 
by industry/market agents should be pro-
vided. Such documentation may take on var-
ious forms, including carefully documented 
interview results with knowledgeable agents. 

(3) Where an independent, private-sector 
third party calculates the cash settlement 
price series, a designated contract market 
should consider the need for a licensing 
agreement that will ensure the designated 
contract market’s rights to the use of the 
price series to settle the listed contract. 

(i) Where an independent, private-sector 
third party calculates the cash settlement 
price series, the designated contract market 
should verify that the third party utilizes 
business practices that minimize the oppor-
tunity or incentive to manipulate the cash- 
settlement price series. Such safeguards may 
include lock-downs, prohibitions against de-
rivatives trading by employees, or public dis-
semination of the names of sources and the 
price quotes they provide. Because a cash- 
settled contract may create an incentive to 
manipulate or artificially influence the un-
derlying market from which the cash-settle-
ment price is derived or to exert undue influ-
ence on the cash-settlement computation in 
order to profit on a futures position in that 
commodity, a designated contract market 
should, whenever practicable, enter into an 
information-sharing agreement with the 
third-party provider which would enable the 
designated contract market to better detect 
and prevent manipulative behavior. 

(ii) Where a designated contract market 
itself generates the cash settlement price se-
ries, the designated contract market should 
establish calculation procedures that safe-
guard against potential attempts to artifi-
cially influence the price. For example, if 

the cash settlement price is derived by the 
designated contract market based on a sur-
vey of cash market sources, the designated 
contract market should maintain a list of 
such entities which all should be reputable 
sources with knowledge of the cash market. 
In addition, the sample of sources polled 
should be representative of the cash market, 
and the poll should be conducted at a time 
when trading in the cash market is active. 

(iii) The cash-settlement calculation 
should involve computational procedures 
that eliminate or reduce the impact of po-
tentially unrepresentative data. 

(iv) The cash settlement price should be an 
accurate and reliable indicator of prices in 
the underlying cash market. The cash settle-
ment price also should be acceptable to com-
mercial users of the commodity contract. 
The registered entity should fully document 
that the settlement price is accurate, reli-
able, highly regarded by industry/market 
agents, and fully reflects the economic and 
commercial conditions of the relevant des-
ignated contract market. 

(v) To the extent possible, the cash settle-
ment price should be based on cash price se-
ries that are publicly available and available 
on a timely basis for purposes of calculating 
the cash settlement price at the expiration 
of a commodity contract. A designated con-
tract market should make the final cash set-
tlement price and any other supporting in-
formation that is appropriate for release to 
the public, available to the public when cash 
settlement is accomplished by the deriva-
tives clearing organization. If the cash set-
tlement price is based on cash prices that are 
obtained from non-public sources (e.g., cash 
market surveys conducted by the designated 
contract market or by third parties on be-
half of the designated contract market), a 
designated contract market should make 
available to the public as soon as possible 
after a contract month’s expiration the final 
cash settlement price as well as any other 
supporting information that is appropriate 
or feasible to make available to the public. 

(4) Contract terms and conditions require-
ments for futures contracts settled by cash 
settlement. 

(i) An acceptable specification of the terms 
and conditions of a cash-settled commodity 
contract will also set forth the trading 
months, last trading day, contract size, min-
imum price change (tick size) and daily price 
limits, if any. 

(A) Commodity Characteristics: The terms 
and conditions of a commodity contract 
should describe the commodity underlying 
the contract. 

(B) Contract Size and Trading Unit: An ac-
ceptable specification of the trading unit 
would be a contract size that is consistent 
with customary transactions in the cash 
market. A designated contract market may 
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opt to set the contract size smaller than that 
of standard cash market transactions. 

(C) Cash Settlement Procedure: The cash set-
tlement price should be reliable, acceptable, 
publicly available, and reported in a timely 
manner as described in paragraphs (c)(3)(iv) 
and (c)(3)(v) of this appendix C. 

(D) Pricing Basis and Minimum Price Fluc-
tuation (Minimum Tick): The minimum price 
increment (tick) should be set a level that is 
equal to, or less than, the minimum price in-
crement commonly observed in cash market 
transactions for the underlying commodity. 
Specifying a futures’ minimum tick that is 
greater than the minimum price increment 
in the cash market can undermine the risk 
management utility of the futures contract 
by preventing hedgers from efficiently estab-
lishing and liquidating futures positions that 
are used to hedge anticipated cash market 
transactions or cash market positions. 

(E) Maximum Price Fluctuation Limits: Des-
ignated contract markets may adopt price 
limits to: (1) Reduce or constrain price 
movements in a trading day that may not be 
reflective of true market conditions but 
might be caused by traders overreacting to 
news; (2) Allow additional time for the col-
lection of margins in times of large price 
movements; and (3) Provide a ‘‘cooling-off’’ 
period for futures market participants to re-
spond to bona fide changes in market supply 
and demand fundamentals that would lead to 
large cash and futures price changes. If 
price-limit provisions are adopted, the limits 
should be set at levels that are not overly re-
strictive in relation to price movements in 
the cash market for the commodity under-
lying the futures contract. For broad-based 
stock index futures contracts, rules should 
be adopted that coordinate with New York 
Stock Exchange (‘‘NYSE’’) declared Circuit 
Breaker Trading Halts (or other market co-
ordinated Circuit Breaker mechanism) and 
would recommence trading in the futures 
contract only after trading in the majority 
of the stocks underlying the index has re-
commenced. 

(F) Last Trading Day: Specification of the 
last trading day for expiring contracts 
should be established such that it occurs be-
fore publication of the underlying third- 
party price index or determination of the 
final settlement price. If the designated con-
tract market chooses to allow trading to 
occur through the determination of the final 
settlement price, then the designated con-
tract market should show that futures trad-
ing would not distort the final settlement 
price calculation. 

(G) Trading Months: Trading months should 
be established based on the risk management 
needs of commercial entities as well as the 
availability of price and other data needed to 
calculate the cash settlement price in the 
specified months. Specification of the last 
trading day should take into consideration 

whether the volume of transactions under-
lying the cash settlement price would be un-
duly limited by occurrence of holidays or 
traditional holiday periods in the cash mar-
ket. Moreover, a contract should not be list-
ed past the date for which the designated 
contract market has access to use a propri-
etary price index for cash settlement. 

(H) Speculative Limits: Specific rules and 
policies for speculative position limits are 
set forth in part 150 and/or part 151, as appli-
cable, of the Commission’s regulations. 

(I) Reportable Levels: Refer to § 15.03 of the 
Commission’s regulations. 

(J) Trading Hours: Should be set by the des-
ignated contract market to delineate each 
trading day. 

(d) Options on a Futures Contract. (1) The 
Commission’s experience with the oversight 
of trading in futures option contracts indi-
cates that most of the terms and conditions 
associated with such trading do not raise 
any regulatory concerns or issues. The Com-
mission has found that the following terms 
do not affect an option contract’s susceptible 
to manipulation or its utility for risk man-
agement. Thus, the Commission believes 
that, in most cases, any specification of the 
following terms would be acceptable; the 
only requirement is that such terms be spec-
ified in an automatic and objective manner 
in the option contract’s rules: 

Æ Exercise method; 
Æ Exercise procedure (if positions in the 

underlying futures contract are established 
via book entry); 

Æ Strike price listing provisions, including 
provisions for listing strike prices on a dis-
cretionary basis; 

Æ Strike price intervals; 
Æ Automatic exercise provisions; 
Æ Contract size (unless not set equal to the 

size of the underlying futures contract); and 
Æ Option minimum tick should be equal to 

or smaller than that of the underlying fu-
tures contract. 

(2) Option Expiration & Last Trading Day. 
For options on futures contracts, specifica-
tion of expiration dates should consider the 
relationship of the option expiration date to 
the delivery period for the underlying fu-
tures contract. In particular, an assessment 
should be made of liquidity in the underlying 
futures market to assure that any futures 
contracts acquired through exercise can be 
liquidated without adversely affecting the 
orderly liquidation of futures positions or in-
creasing the underlying futures contract’s 
susceptibility to manipulation. When the un-
derlying futures contract exhibits a very low 
trading activity during an expiring delivery 
month’s final trading days or has a greater 
risk of price manipulation than other con-
tracts, the last trading day and expiration 
day of the option should occur prior to the 
delivery period or the settlement date of the 
underlying future. For example, the last 
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trading day and option expiration day might 
appropriately be established prior to first de-
livery notice day for option contracts with 
underlying futures contracts that have very 
limited deliverable supplies. Similarly, if the 
futures contract underlying an option con-
tract is cash settled using cash prices from a 
very limited number of underlying cash mar-
ket transactions, the last trading and option 
expiration days for the option contract 
might appropriately be established prior to 
the last trading day for the futures contract. 

(3) Speculative Limits. In cases where the 
terms of an underlying futures contract 
specify a spot-month speculative position 
limit and the option contract expires during, 
or at the close of, the futures contract’s de-
livery period, the option contract should in-
clude a spot-month speculative position 
limit provision that requires traders to com-
bine their futures and option position and be 
subject to the limit established for the fu-
tures contract. Specific rules and policies for 
speculative position limits are set forth in 
part 150 and/or part 151, as applicable, of the 
Commission’s regulations. 

(4) Options on Physicals Contracts. 
(i) Under the Commission’s regulations, 

the term ‘‘option on physicals’’ refers to op-
tion contracts that do not provide for exer-
cise into an underlying futures contract. 
Upon exercise, options on physicals can be 
settled via physical delivery of the under-
lying commodity or by a cash payment. 
Thus, options on physicals raise many of the 
same issues associated with trading in fu-
tures contracts regarding adequacy of deliv-
erable supplies or acceptability of the cash 
settlement price series. In this regard, an op-
tion that is cash settled based on the settle-
ment price of a futures contract would be 
considered an ‘‘option on physicals’’ and the 
futures settlement price would be considered 
the cash price series. 

(ii) In view of the above, acceptable prac-
tices for the terms and conditions of options 
on physicals contracts include, as appro-
priate, those practices set forth above for 
physical-delivery or cash-settled futures con-
tracts plus the practices set forth for options 
on futures contracts. 

(e) Security Futures Products. The listing of 
security futures products are governed by 
the special requirements of part 41 of the 
Commission’s regulations. 

(f) Non-Price Based Futures Contracts. (1) 
Non-price based contracts are typically con-
strued as binary options, but also may be de-
signed to function similar to traditional fu-
tures or option contracts. 

(2) Where the contract is settled to a third 
party cash-settlement series, the designated 
contract market should consider the nature 
and sources of the data comprising the cash- 
settlement calculation, the computational 
procedures, and the mechanisms in place to 
ensure the accuracy and reliability of the 

index value. The evaluation also considers 
the extent to which the third party has, or 
will adopt, safeguards against unauthorized 
or premature release of the index value itself 
or any key data used in deriving the index 
value. 

(3) The designated contract market should 
follow the guidance in paragraph (c)(4) (Con-
tract Terms and Conditions Requirements 
for Futures Contracts Settled by Cash Set-
tlement) of this appendix C to meet compli-
ance. 

(g) Swap Contracts. (1) In general, swap con-
tracts are an agreement to exchange a series 
of cash flows over a period of time based on 
reference price indices. When listing a swap 
for trading, a swap execution facility or des-
ignated contract market should determine 
that the reference price indices used for its 
contracts are not readily susceptible to ma-
nipulation. Accordingly, careful consider-
ation should be given to the potential for 
manipulation or distortion of the cash set-
tlement price, as well as the reliability of 
that price as an indicator of cash market 
values. Appropriate consideration also 
should be given to the commercial accept-
ability, public availability, and timeliness of 
the price series that is used to calculate the 
cash settlement price. Documentation dem-
onstrating that the settlement price index is 
a reliable indicator of market values and 
conditions and is highly regarded by indus-
try/market agents should be provided. Such 
documentation may take on various forms, 
including carefully documented interviews 
with principal market trading agents, pric-
ing experts, marketing agents, etc. Appro-
priate consideration also should be given to 
the commercial acceptability, public avail-
ability, and timeliness of the price series 
that is used to calculate the cash flows of 
the swap. 

(i) Where an independent, private-sector 
third party calculates the referenced price 
index, the designated contract market 
should verify that the third party utilizes 
business practices that minimize the oppor-
tunity or incentive to manipulate the cash- 
settlement price series. Such safeguards may 
include lock-downs, prohibitions against de-
rivatives trading by employees, or public dis-
semination of the names of sources and the 
price quotes they provide. Because a cash- 
settled contract may create an incentive to 
manipulate or artificially influence the un-
derlying market from which the cash-settle-
ment price is derived or to exert undue influ-
ence on the cash-settlement computation in 
order to profit on a futures position in that 
commodity, a designated contract market 
should, whenever practicable, enter into an 
information-sharing agreement with the 
third-party provider which would enable the 
designated contract market to better detect 
and prevent manipulative behavior. 
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(ii) Where a designated contract market 
itself generates the cash settlement price se-
ries, the designated contract market should 
establish calculation procedures that safe-
guard against potential attempts to artifi-
cially influence the price. For example, if 
the cash settlement price is derived by the 
designated contract market based on a sur-
vey of cash market sources, the designated 
contract market should maintain a list of 
such entities which all should be reputable 
sources with knowledge of the cash market. 
In addition, the sample of sources polled 
should be representative of the cash market, 
and the poll should be conducted at a time 
when trading in the cash market is active. 

(iii) The cash-settlement calculation 
should involve appropriate computational 
procedures that eliminate or reduce the im-
pact of potentially unrepresentative data. 

(2) Speculative Limits: Specific rules and 
policies for speculative position limits are 
set forth in part 151 and/or part 151, as appli-
cable, of the Commission’s regulations. 

(3) Intraday Market Restrictions: Des-
ignated contract markets or swap execution 
facilities should have in place intraday mar-
ket restrictions that pause or halt trading in 
the event of extraordinary price moves that 
may result in distorted prices. Such restric-
tions need to be coordinated with other mar-
kets that may be a proxy or a substitute for 
the contracts traded on their facility. For 
example, coordination with NYSE rule 80.B 
Circuit Breaker Trading Halts. The des-
ignated contract market or swap execution 
facility should adopt rules to specifically ad-
dress who is authorized to declare an emer-
gency; how the designated contract market 
or swap execution facility will notify the 
Commission of its decision that an emer-
gency exists; how it will address conflicts of 
interest in the exercise of emergency author-
ity; and how it will coordinate trading halts 
with markets that trade the underlying price 
reference index or product. 

(4) Settlement Method. The designated con-
tract market or swap execution facility 
should follow the guidance in paragraph 
(c)(4) (Contract Terms and Conditions Re-
quirements for Futures Contracts Settled by 
Cash Settlement) of this appendix C to meet 
compliance, or paragraph (b)(2) (Contract 
Terms and Conditions Requirements for Fu-
tures Contracts Settled by Physical Deliv-
ery) of this appendix C, as appropriate. 

[77 FR 36717, June 19, 2012] 

PART 39—DERIVATIVES CLEARING 
ORGANIZATIONS 

Subpart A—General Provisions Applicable 
to Derivatives Clearing Organizations 

Sec. 
39.1 Scope. 
39.2 Definitions. 
39.3 Procedures for registration. 
39.4 Procedures for implementing deriva-

tives clearing organization rules and 
clearing new products. 

39.5 Review of swaps for Commission deter-
mination on clearing requirement. 

39.6 [Reserved] 
39.7 Enforceability. 
39.8 Fraud in connection with the clearing 

of transactions on a derivatives clearing 
organization. 

Subpart B—Compliance With Core 
Principles 

39.9 Scope. 
39.10 Compliance with core principles. 
39.11 Financial resources. 
39.12 Participant and product eligibility. 
39.13 Risk management. 
39.14 Settlement procedures. 
39.15 Treatment of funds. 
39.16 Default rules and procedures. 
39.17 Rule enforcement. 
39.18 System safeguards. 
39.19 Reporting. 
39.20 Recordkeeping. 
39.21 Public information. 
39.22 Information sharing. 
39.23 Antitrust considerations. 
39.24–39.26 [Reserved] 
39.27 Legal risk considerations. 
39.28–29.29 [Reserved] 

Subpart C—Provisions Applicable to Sys-
temically Important Derivatives Clear-
ing Organizations and Derivatives 
Clearing Organizations That Elect To 
Be Subject to the Provisions of This 
Subpart 

39.30 Scope. 
39.31 Election to become subject to the pro-

visions of this subpart. 
39.32 Governance for systemically impor-

tant derivatives clearing organizations 
and subpart C derivatives clearing orga-
nizations. 

39.33 Financial resources for systemically 
important derivatives clearing organiza-
tions and subpart C derivatives clearing 
organizations. 

39.34 System safeguards for systemically 
important derivatives clearing organiza-
tions and subpart C derivatives clearing 
organizations. 
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39.35 Default rules and procedures for un-
covered credit losses or liquidity short-
falls (recovery) for systemically impor-
tant derivatives clearing organizations 
and subpart C derivatives clearing orga-
nizations. 

39.36 Risk management for systemically im-
portant derivatives clearing organiza-
tions and subpart C derivatives clearing 
organizations. 

39.37 Additional disclosure for systemically 
important derivatives clearing organiza-
tions and subpart C derivatives clearing 
organizations. 

39.38 Efficiency for systemically important 
derivatives clearing organizations and 
subpart C derivatives clearing organiza-
tions. 

39.39 Recovery and wind-down for system-
ically important derivatives clearing or-
ganizations and subpart C derivatives 
clearing organizations. 

39.40 Consistency with the Principles for Fi-
nancial Market Infrastructures. 

39.41 Special enforcement authority for sys-
temically important derivatives clearing 
organizations. 

39.42 Advance notice of material risk-re-
lated rule changes by systemically im-
portant derivatives clearing organiza-
tions. 

APPENDIX A TO PART 39—FORM DCO DERIVA-
TIVES CLEARING ORGANIZATION APPLICA-
TION FOR REGISTRATION 

APPENDIX B TO PART 39—SUBPART C ELEC-
TION FORM 

AUTHORITY: 7 U.S.C. 2, 7a–1, and 12a; 12 
U.S.C. 5464; 15 U.S.C. 8325. 

SOURCE: 76 FR 69430, Nov. 8, 2011, unless 
otherwise noted. 

Subpart A—General Provisions 
Applicable to Derivatives 
Clearing Organizations 

§ 39.1 Scope. 
The provisions of this subpart A 

apply to any derivatives clearing orga-
nization as defined under section 1a(15) 
of the Act and § 1.3(d) of this chapter 
which is registered or deemed to be 
registered with the Commission as a 
derivatives clearing organization, is re-
quired to register as such with the 
Commission pursuant to section 5b(a) 
of the Act, or which voluntarily applies 
to register as such with the Commis-
sion pursuant to section 5b(b) or other-
wise. 

§ 39.2 Definitions. 
For the purposes of this part: 

Activity with a more complex risk pro-
file includes: 

(1) Clearing credit default swaps, 
credit default futures, or derivatives 
that reference either credit default 
swaps or credit default futures and 

(2) Any other activity designated as 
such by the Commission pursuant to 
§ 39.33(a)(3). 

Back test means a test that compares 
a derivatives clearing organization’s 
initial margin requirements with his-
torical price changes to determine the 
extent of actual margin coverage. 

Customer means a person trading in 
any commodity named in the defini-
tion of commodity in section 1a(9) of 
the Act or in § 1.3 of this chapter, or in 
any swap as defined in section 1a(47) of 
the Act or in § 1.3 of this chapter; Pro-
vided, however, an owner or holder of a 
house account as defined in this sec-
tion shall not be deemed to be a cus-
tomer within the meaning of section 4d 
of the Act, the regulations that imple-
ment sections 4d and 4f of the Act and 
§ 1.35 of this chapter, and such an owner 
or holder of such a house account shall 
otherwise be deemed to be a customer 
within the meaning of the Act and 
§§ 1.37 and 1.46 of this chapter and all 
other sections of these rules, regula-
tions, and orders which do not imple-
ment sections 4d and 4f of the Act. 

Customer account or customer origin 
means a clearing member account held 
on behalf of customers, as that term is 
defined in this section, and which is 
subject to section 4d(a) or section 4d(f) 
of the Act. 

Depository institution has the meaning 
set forth in section 19(b)(1)(A) of the 
Federal Reserve Act (12 U.S.C. 
461(b)(1)(A)). 

House account or house origin means a 
clearing member account which is not 
subject to section 4d(a) or 4d(f) of the 
Act. 

Key personnel means derivatives 
clearing organization personnel who 
play a significant role in the oper-
ations of the derivatives clearing orga-
nization, the provision of clearing and 
settlement services, risk management, 
or oversight of compliance with the 
Act and Commission regulations and 
orders. Key personnel include, but are 
not limited to, those persons who are 
or perform the functions of any of the 
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following: chief executive officer; presi-
dent; chief compliance officer; chief op-
erating officer; chief risk officer; chief 
financial officer; chief technology offi-
cer; and emergency contacts or persons 
who are responsible for business con-
tinuity or disaster recovery planning 
or program execution. 

Stress test means a test that compares 
the impact of potential extreme price 
moves, changes in option volatility, 
and/or changes in other inputs that af-
fect the value of a position, to the fi-
nancial resources of a derivatives 
clearing organization, clearing mem-
ber, or large trader, to determine the 
adequacy of the financial resources of 
such entities. 

Subpart C derivatives clearing organiza-
tion means any derivatives clearing or-
ganization, as defined in section 1a(15) 
of the Act and § 1.3(d) of this chapter, 
which: 

(1) Is registered as a derivatives 
clearing organization under section 5b 
of the Act; 

(2) Is not a systemically important 
derivatives clearing organization; and 

(3) Has become subject to the provi-
sions of subpart C of this part, pursu-
ant to § 39.31. 

Systemically important derivatives 
clearing organization means a financial 
market utility that is a derivatives 
clearing organization registered under 
section 5b of the Act, which is cur-
rently designated by the Financial Sta-
bility Oversight Council to be system-
ically important and for which the 
Commission acts as the Supervisory 
Agency pursuant to 12 U.S.C. 5462(8). 

U.S. branch or agency of a foreign 
banking organization means the U.S. 
branch or agency of a foreign banking 
organization as defined in section 1(b) 
of the International Banking Act of 
1978 (12 U.S.C. 3101). 

Trust company means a trust com-
pany that is a member of the Federal 
Reserve System, under section 1 of the 
Federal Reserve Act (12 U.S.C. 221), but 
that does not meet the definition of de-
pository institution. 

[78 FR 72514, Dec. 2, 2013] 

§ 39.3 Procedures for registration. 
(a) Application procedures. (1) An orga-

nization desiring to be registered as a 
derivatives clearing organization shall 

file electronically an application for 
registration with the Secretary of the 
Commission in the format and manner 
specified by the Commission. The Com-
mission will review the application for 
registration as a derivatives clearing 
organization pursuant to the 180-day 
timeframe and procedures specified in 
section 6(a) of the Act. The Commis-
sion may approve or deny the applica-
tion or, if deemed appropriate, register 
the applicant as a derivatives clearing 
organization subject to conditions. 

(2) Application. Any person seeking to 
register as a derivatives clearing orga-
nization, any applicant amending its 
pending application, or any registered 
derivatives clearing organization seek-
ing to amend its order of registration 
(applicant), shall submit to the Com-
mission a completed Form DCO, which 
shall include a cover sheet, all applica-
ble exhibits, and any supplemental ma-
terials, including amendments thereto, 
as provided in the appendix to this part 
39 (application). An applicant, when fil-
ing a Form DCO for purposes of amend-
ing its pending application or request-
ing an amendment to an existing reg-
istration, is only required to submit 
exhibits and updated information that 
are relevant to the requested amend-
ment and are necessary to demonstrate 
compliance with the core principles af-
fected by the requested amendment. 
The Commission will not commence 
processing an application unless the 
applicant has filed the application as 
required by this section. Failure to file 
a completed application will preclude 
the Commission from determining that 
an application is materially complete, 
as provided in section 6(a) of the Act. 
Upon its own initiative, an applicant 
may file with its completed application 
additional information that may be 
necessary or helpful to the Commission 
in processing the application. 

(3) Submission of supplemental informa-
tion. The filing of a completed applica-
tion is a minimum requirement and 
does not create a presumption that the 
application is materially complete or 
that supplemental information will not 
be required. At any time during the ap-
plication review process, the Commis-
sion may request that the applicant 
submit supplemental information in 
order for the Commission to process 
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the application. The applicant shall 
file electronically such supplemental 
information with the Secretary of the 
Commission in the format and manner 
specified by the Commission. 

(4) Application amendments. An appli-
cant shall promptly amend its applica-
tion if it discovers a material omission 
or error, or if there is a material 
change in the information provided to 
the Commission in the application or 
other information provided in connec-
tion with the application. 

(5) Public information. The following 
sections of all applications to become a 
registered derivatives clearing organi-
zation will be public: first page of the 
Form DCO cover sheet, proposed rules, 
regulatory compliance chart, narrative 
summary of proposed clearing activi-
ties, documents establishing the appli-
cant’s legal status, documents setting 
forth the applicant’s corporate and 
governance structure, and any other 
part of the application not covered by 
a request for confidential treatment, 
subject to § 145.9 of this chapter. 

(b) Stay of application review. (1) The 
Commission may stay the running of 
the 180-day review period if an applica-
tion is materially incomplete, in ac-
cordance with section 6(a) of the Act. 

(2) Delegation of authority. (i) The 
Commission hereby delegates, until it 
orders otherwise, to the Director of the 
Division of Clearing and Risk or the 
Director’s designee, with the concur-
rence of the General Counsel or the 
General Counsel’s designee, the author-
ity to notify an applicant seeking des-
ignation under section 6(a) of the Act 
that the application is materially in-
complete and the running of the 180- 
day period is stayed. 

(ii) The Director of the Division of 
Clearing and Risk may submit to the 
Commission for its consideration any 
matter which has been delegated in 
this paragraph. 

(iii) Nothing in this paragraph pro-
hibits the Commission, at its election, 
from exercising the authority dele-
gated in paragraph (b)(2)(i) of this sec-
tion. 

(c) Withdrawal of application for reg-
istration. An applicant for registration 
may withdraw its application sub-
mitted pursuant to paragraph (a) of 
this section by filing electronically 

such a request with the Secretary of 
the Commission in the format and 
manner specified by the Commission. 
Withdrawal of an application for reg-
istration shall not affect any action 
taken or to be taken by the Commis-
sion based upon actions, activities, or 
events occurring during the time that 
the application for registration was 
pending with the Commission. 

(d) Reinstatement of dormant registra-
tion. Before listing or relisting prod-
ucts for clearing, a dormant registered 
derivatives clearing organization as de-
fined in § 40.1 of this chapter must rein-
state its registration under the proce-
dures of paragraph (a) of this section; 
provided, however, that an application 
for reinstatement may rely upon pre-
viously submitted materials that still 
pertain to, and accurately describe, 
current conditions. 

(e) Request for vacation of registration. 
A registered derivatives clearing orga-
nization may vacate its registration 
under section 7 of the Act by filing 
electronically such a request with the 
Secretary of the Commission in the 
format and manner specified by the 
Commission. Vacation of registration 
shall not affect any action taken or to 
be taken by the Commission based 
upon actions, activities or events oc-
curring during the time that the entity 
was registered by the Commission. 

(f) Request for transfer of registration 
and open interest. (1) In anticipation of 
a corporate change that will result in 
the transfer of all or substantially all 
of a derivatives clearing organization’s 
assets to another legal entity, the de-
rivatives clearing organization shall 
submit a request for approval to trans-
fer the derivatives clearing organiza-
tion’s registration and positions com-
prising open interest for clearing and 
settlement. 

(2) Timing of submission and other pro-
cedural requirements. (i) The request 
shall be submitted no later than three 
months prior to the anticipated cor-
porate change, or as otherwise per-
mitted under § 39.19(c)(4)(viii)(C) of this 
part. 
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(ii) The derivatives clearing organi-
zation shall submit a request for trans-
fer by filing electronically such a re-
quest with the Secretary of the Com-
mission in the format and manner 
specified by the Commission. 

(iii) The derivatives clearing organi-
zation shall submit a confirmation of 
change report pursuant to 
§ 39.19(c)(4)(viii)(D) of this part. 

(3) Required information. The request 
shall include the following: 

(i) The underlying agreement that 
governs the corporate change; 

(ii) A narrative description of the 
corporate change, including the reason 
for the change and its impact on the 
derivatives clearing organization’s fi-
nancial resources, governance, and op-
erations, and its impact on the rights 
and obligations of clearing members 
and market participants holding the 
positions that comprise the derivatives 
clearing organization’s open interest; 

(iii) A discussion of the transferee’s 
ability to comply with the Act, includ-
ing the core principles applicable to de-
rivatives clearing organizations, and 
the Commission’s regulations there-
under; 

(iv) The governing documents of the 
transferee, including but not limited to 
articles of incorporation and bylaws; 

(v) The transferee’s rules marked to 
show changes from the current rules of 
the derivatives clearing organization; 

(vi) A list of products for which the 
derivatives clearing organization re-
quests transfer of open interest; 

(vii) A representation by the deriva-
tives clearing organization that it is in 
compliance with the Act, including the 
core principles applicable to deriva-
tives clearing organizations, and the 
Commission’s regulations thereunder; 
and 

(viii) A representation by the trans-
feree that it understands that the de-
rivatives clearing organization is a reg-
ulated entity that must comply with 
the Act, including the core principles 
applicable to derivatives clearing orga-
nizations, and the Commission’s regu-
lations thereunder, in order to main-
tain its registration as a derivatives 
clearing organization; and further, that 
the transferee will continue to comply 
with all self-regulatory requirements 
applicable to a derivatives clearing or-

ganization under the Act and the Com-
mission’s regulations thereunder. 

(4) Commission determination. The 
Commission will review a request as 
soon as practicable, and based on the 
Commission’s determination as to the 
transferee’s ability to continue to oper-
ate the derivatives clearing organiza-
tion in compliance with the Act and 
the Commission’s regulations there-
under, such request will be approved or 
denied pursuant to a Commission 
order. 

§ 39.4 Procedures for implementing de-
rivatives clearing organization 
rules and clearing new products. 

(a) Request for approval of rules. An 
applicant for registration, or a reg-
istered derivatives clearing organiza-
tion, may request, pursuant to the pro-
cedures of § 40.5 of this chapter, that 
the Commission approve any or all of 
its rules and subsequent amendments 
thereto, including operational rules, 
prior to their implementation or, not-
withstanding the provisions of section 
5c(c)(2) of the Act, at any time there-
after, under the procedures of § 40.5 of 
this chapter. A derivatives clearing or-
ganization may label as, ‘‘Approved by 
the Commission,’’ only those rules that 
have been so approved. 

(b) Self-certification of rules. Proposed 
new or amended rules of a derivatives 
clearing organization not voluntarily 
submitted for prior Commission ap-
proval pursuant to paragraph (a) of 
this section must be submitted to the 
Commission with a certification that 
the proposed new rule or rule amend-
ment complies with the Act and rules 
thereunder pursuant to the procedures 
of § 40.6 of this chapter. 

(c) Acceptance of new products for 
clearing. (1) A dormant derivatives 
clearing organization within the mean-
ing of § 40.1 of this chapter may not ac-
cept for clearing a new product until 
its registration as a derivatives clear-
ing organization is reinstated under 
the procedures of § 39.3 of this part; pro-
vided however, that an application for 
reinstatement may rely upon pre-
viously submitted materials that still 
pertain to, and accurately describe, 
current conditions. 

(2) A derivatives clearing organiza-
tion that accepts for clearing a new 
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product that is a swap shall comply 
with the requirements of § 39.5 of this 
part. 

(d) Orders regarding competition. An 
applicant for registration or a reg-
istered derivatives clearing organiza-
tion may request that the Commission 
issue an order concerning whether a 
rule or practice of the organization is 
the least anticompetitive means of 
achieving the objectives, purposes, and 
policies of the Act. 

(e) Holding securities in a futures port-
folio margining account. A derivatives 
clearing organization seeking to pro-
vide a portfolio margining program 
under which securities would be held in 
a futures account as defined in § 1.3(vv) 
of this chapter, shall submit rules to 
implement such portfolio margining 
program for Commission approval in 
accordance with § 40.5 of this chapter. 
Concurrent with the submission of 
such rules for Commission approval, 
the derivatives clearing organization 
shall petition the Commission for an 
order under section 4d of the Act. 

§ 39.5 Review of swaps for Commission 
determination on clearing require-
ment. 

(a) Eligibility to clear swaps. (1) A de-
rivatives clearing organization shall be 
presumed eligible to accept for clearing 
any swap that is within a group, cat-
egory, type, or class of swaps that the 
derivatives clearing organization al-
ready clears. Such presumption of eli-
gibility, however, is subject to review 
by the Commission. 

(2) A derivatives clearing organiza-
tion that wishes to accept for clearing 
any swap that is not within a group, 
category, type, or class of swaps that 
the derivatives clearing organization 
already clears shall request a deter-
mination by the Commission of the de-
rivatives clearing organization’s eligi-
bility to clear such a swap before ac-
cepting the swap for clearing. The re-
quest, which shall be filed electroni-
cally with the Secretary of the Com-
mission, shall address the derivatives 
clearing organization’s ability, if it ac-
cepts the swap for clearing, to main-
tain compliance with section 5b(c)(2) of 
the Act, specifically: 

(i) The sufficiency of the derivatives 
clearing organization’s financial re-
sources; and 

(ii) The derivative clearing organiza-
tion’s ability to manage the risks asso-
ciated with clearing the swap, espe-
cially if the Commission determines 
that the swap is required to be cleared. 

(b) Swap submissions. (1) A derivatives 
clearing organization shall submit to 
the Commission each swap, or any 
group, category, type, or class of swaps 
that it plans to accept for clearing. The 
derivatives clearing organization mak-
ing the submission must be eligible 
under paragraph (a) of this section to 
accept for clearing the submitted swap, 
or group, category, type, or class of 
swaps. 

(2) A derivatives clearing organiza-
tion shall submit swaps to the Commis-
sion, to the extent reasonable and prac-
ticable to do so, by group, category, 
type, or class of swaps. The Commis-
sion may in its reasonable discretion 
consolidate multiple submissions from 
one derivatives clearing organization 
or subdivide a derivatives clearing or-
ganization’s submission as appropriate 
for review. 

(3) The submission shall be filed elec-
tronically with the Secretary of the 
Commission and shall include: 

(i) A statement that the derivatives 
clearing organization is eligible to ac-
cept the swap, or group, category, type, 
or class of swaps for clearing and de-
scribes the extent to which, if the Com-
mission were to determine that the 
swap, or group, category, type, or class 
of swaps is required to be cleared, the 
derivatives clearing organization will 
be able to maintain compliance with 
section 5b(c)(2) of the Act; 

(ii) A statement that includes, but is 
not limited to, information that will 
assist the Commission in making a 
quantitative and qualitative assess-
ment of the following factors: 

(A) The existence of significant out-
standing notional exposures, trading li-
quidity, and adequate pricing data; 

(B) The availability of rule frame-
work, capacity, operational expertise 
and resources, and credit support infra-
structure to clear the contract on 
terms that are consistent with the ma-
terial terms and trading conventions 
on which the contract is then traded; 
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(C) The effect on the mitigation of 
systemic risk, taking into account the 
size of the market for such contract 
and the resources of the derivatives 
clearing organization available to clear 
the contract; 

(D) The effect on competition, in-
cluding appropriate fees and charges 
applied to clearing; and 

(E) The existence of reasonable legal 
certainty in the event of the insol-
vency of the relevant derivatives clear-
ing organization or one or more of its 
clearing members with regard to the 
treatment of customer and swap 
counterparty positions, funds, and 
property; 

(iii) Product specifications, including 
copies of any standardized legal docu-
mentation, generally accepted contract 
terms, standard practices for managing 
any life cycle events associated with 
the swap, and the extent to which the 
swap is electronically confirmable; 

(iv) Participant eligibility standards, 
if different from the derivatives clear-
ing organization’s general participant 
eligibility standards; 

(v) Pricing sources, models, and pro-
cedures, demonstrating an ability to 
obtain sufficient price data to measure 
credit exposures in a timely and accu-
rate manner, including any agreements 
with clearing members to provide price 
data and copies of executed agreements 
with third-party price vendors, and in-
formation about any price reference 
index used, such as the name of the 
index, the source that calculates it, the 
methodology used to calculate the 
price reference index and how often it 
is calculated, and when and where it is 
published publicly; 

(vi) Risk management procedures, in-
cluding measurement and monitoring 
of credit exposures, initial and vari-
ation margin methodology, methodolo-
gies for stress testing and back testing, 
settlement procedures, and default 
management procedures; 

(vii) Applicable rules, manuals, poli-
cies, or procedures; 

(viii) A description of the manner in 
which the derivatives clearing organi-
zation has provided notice of the sub-
mission to its members and a summary 
of any views on the submission ex-
pressed by the members (a copy of the 

notice to members shall be included 
with the submission); and 

(ix) Any additional information spe-
cifically requested by the Commission. 

(4) The Commission must have re-
ceived the submission by the open of 
business on the business day preceding 
the acceptance of the swap, or group, 
category, type, or class of swaps for 
clearing. 

(5) The submission will be made 
available to the public and posted on 
the Commission Web site for a 30-day 
public comment period. A derivatives 
clearing organization that wishes to re-
quest confidential treatment for por-
tions of its submission may do so in ac-
cordance with the procedures set out in 
§ 145.9(d) of this chapter. 

(6) The Commission will review the 
submission and determine whether the 
swap, or group, category, type, or class 
of swaps described in the submission is 
required to be cleared. The Commission 
will make its determination not later 
than 90 days after a complete submis-
sion has been received, unless the sub-
mitting derivatives clearing organiza-
tion agrees to an extension. The deter-
mination of when such submission is 
complete shall be at the sole discretion 
of the Commission. In making a deter-
mination that a clearing requirement 
shall apply, the Commission may im-
pose such terms and conditions to the 
clearing requirement as the Commis-
sion determines to be appropriate. 

(c) Commission-initiated reviews. (1) 
The Commission, on an ongoing basis, 
will review swaps that have not been 
accepted for clearing by a derivatives 
clearing organization to make a deter-
mination as to whether the swaps 
should be required to be cleared. In un-
dertaking such reviews, the Commis-
sion will use information obtained pur-
suant to Commission regulations from 
swap data repositories, swap dealers, 
and major swap participants, and any 
other available information. 

(2) Notice regarding any determina-
tion made under paragraph (c)(1) of 
this section will be made available to 
the public and posted on the Commis-
sion Web site for a 30-day public com-
ment period. 

(3) If no derivatives clearing organi-
zation has accepted for clearing a par-
ticular swap, group, category, type, or 
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class of swaps that the Commission 
finds would otherwise be subject to a 
clearing requirement, the Commission 
will: 

(i) Investigate the relevant facts and 
circumstances; 

(ii) Within 30 days of the completion 
of its investigation, issue a public re-
port containing the results of the in-
vestigation; and 

(iii) Take such actions as the Com-
mission determines to be necessary and 
in the public interest, which may in-
clude requiring the retaining of ade-
quate margin or capital by parties to 
the swap, group, category, type, or 
class of swaps. 

(d) Stay of clearing requirement. (1) 
After making a determination that a 
swap, or group, category, type, or class 
of swaps is required to be cleared, the 
Commission, on application of a 
counterparty to a swap or on its own 
initiative, may stay the clearing re-
quirement until the Commission com-
pletes a review of the terms of the 
swap, or group, category, type, or class 
of swaps and the clearing arrangement. 

(2) A counterparty to a swap that 
wishes to apply for a stay of the clear-
ing requirement for that swap shall 
submit a written request to the Sec-
retary of the Commission that in-
cludes: 

(i) The identity and contact informa-
tion of the counterparty to the swap; 

(ii) The terms of the swap subject to 
the clearing requirement; 

(iii) The name of the derivatives 
clearing organization clearing the 
swap; 

(iv) A description of the clearing ar-
rangement; and 

(v) A statement explaining why the 
swap should not be subject to a clear-
ing requirement. 

(3) A derivatives clearing organiza-
tion that has accepted for clearing a 
swap, or group, category, type, or class 
of swaps that is subject to a stay of the 
clearing requirement shall provide any 
information requested by the Commis-
sion in the course of its review. 

(4) The Commission will complete its 
review not later than 90 days after 
issuance of the stay, unless the deriva-
tives clearing organization that clears 
the swap, or group, category, type, or 
class of swaps agrees to an extension. 

(5) Upon completion of its review, the 
Commission may: 

(i) Determine, subject to any terms 
and conditions as the Commission de-
termines to be appropriate, that the 
swap, or group, category, type, or class 
of swaps must be cleared; or 

(ii) Determine that the clearing re-
quirement will not apply to the swap, 
or group, category, type, or class of 
swaps, but clearing may continue on a 
non-mandatory basis. 

§ 39.6 [Reserved] 

§ 39.7 Enforceability. 

An agreement, contract or trans-
action submitted to a derivatives 
clearing organization for clearing shall 
not be void, voidable, subject to rescis-
sion, or otherwise invalidated or ren-
dered unenforceable as a result of: 

(a) A violation by the derivatives 
clearing organization of the provisions 
of the Act or of Commission regula-
tions; or 

(b) Any Commission proceeding to 
alter or supplement a rule under sec-
tion 8a(7) of the Act, to declare an 
emergency under section 8a(9) of the 
Act, or any other proceeding the effect 
of which is to alter, supplement, or re-
quire a derivatives clearing organiza-
tion to adopt a specific rule or proce-
dure, or to take or refrain from taking 
a specific action. 

§ 39.8 Fraud in connection with the 
clearing of transactions on a de-
rivatives clearing organization. 

It shall be unlawful for any person, 
directly or indirectly, in or in connec-
tion with the clearing of transactions 
by a derivatives clearing organization: 

(a) To cheat or defraud or attempt to 
cheat or defraud any person; 

(b) Willfully to make or cause to be 
made to any person any false report or 
statement or cause to be entered for 
any person any false record; or 

(c) Willfully to deceive or attempt to 
deceive any person by any means what-
soever. 

VerDate Sep<11>2014 19:00 May 10, 2017 Jkt 241057 PO 00000 Frm 00812 Fmt 8010 Sfmt 8010 Q:\17\17V1.TXT 31lp
ow

el
l o

n 
D

S
K

54
D

X
V

N
1O

F
R

 w
ith

 $
$_

JO
B



803 

Commodity Futures Trading Commission § 39.10 

Subpart B—Compliance with Core 
Principles 

§ 39.9 Scope. 
The provisions of this subpart B 

apply to any derivatives clearing orga-
nization, as defined under section 1a(15) 
of the Act and § 1.3(d) of this chapter, 
which is registered or deemed to be 
registered with the Commission as a 
derivatives clearing organization, is re-
quired to register as such with the 
Commission pursuant to section 5b(a) 
of the Act, or which voluntarily reg-
isters as such with the Commission 
pursuant to section 5b(b) or otherwise. 

§ 39.10 Compliance with core prin-
ciples. 

(a) To be registered and to maintain 
registration as a derivatives clearing 
organization, a derivatives clearing or-
ganization shall comply with each core 
principle set forth in section 5b(c)(2) of 
the Act and any requirement that the 
Commission may impose by rule or reg-
ulation pursuant to section 8a(5) of the 
Act; and 

(b) Subject to any rule or regulation 
prescribed by the Commission, a reg-
istered derivatives clearing organiza-
tion shall have reasonable discretion in 
establishing the manner by which it 
complies with each core principle. 

(c) Chief compliance officer—(1) Des-
ignation. Each derivatives clearing or-
ganization shall establish the position 
of chief compliance officer, designate 
an individual to serve as the chief com-
pliance officer, and provide the chief 
compliance officer with the full respon-
sibility and authority to develop and 
enforce, in consultation with the board 
of directors or the senior officer, appro-
priate compliance policies and proce-
dures, to fulfill the duties set forth in 
the Act and Commission regulations. 

(i) The individual designated to serve 
as chief compliance officer shall have 
the background and skills appropriate 
for fulfilling the responsibilities of the 
position. No individual who would be 
disqualified from registration under 
sections 8a(2) or 8a(3) of the Act may 
serve as a chief compliance officer. 

(ii) The chief compliance officer shall 
report to the board of directors or the 
senior officer of the derivatives clear-
ing organization. The board of direc-

tors or the senior officer shall approve 
the compensation of the chief compli-
ance officer. 

(iii) The chief compliance officer 
shall meet with the board of directors 
or the senior officer at least once a 
year. 

(iv) A change in the designation of 
the individual serving as the chief com-
pliance officer of the derivatives clear-
ing organization shall be reported to 
the Commission in accordance with the 
requirements of § 39.19(c)(4)(ix) of this 
part. 

(2) Chief compliance officer duties. The 
chief compliance officer’s duties shall 
include, but are not limited to: 

(i) Reviewing the derivatives clearing 
organization’s compliance with the 
core principles set forth in section 5b of 
the Act, and the Commission’s regula-
tions thereunder; 

(ii) In consultation with the board of 
directors or the senior officer, resolv-
ing any conflicts of interest that may 
arise; 

(iii) Establishing and administering 
written policies and procedures reason-
ably designed to prevent violation of 
the Act; 

(iv) Taking reasonable steps to en-
sure compliance with the Act and Com-
mission regulations relating to agree-
ments, contracts, or transactions, and 
with Commission regulations pre-
scribed under section 5b of the Act; 

(v) Establishing procedures for the 
remediation of noncompliance issues 
identified by the chief compliance offi-
cer through any compliance office re-
view, look-back, internal or external 
audit finding, self-reported error, or 
validated complaint; and 

(vi) Establishing and following appro-
priate procedures for the handling, 
management response, remediation, re-
testing, and closing of noncompliance 
issues. 

(3) Annual report. The chief compli-
ance officer shall, not less than annu-
ally, prepare and sign a written report 
that covers the most recently com-
pleted fiscal year of the derivatives 
clearing organization, and provide the 
annual report to the board of directors 
or the senior officer. The annual report 
shall, at a minimum: 
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(i) Contain a description of the de-
rivatives clearing organization’s writ-
ten policies and procedures, including 
the code of ethics and conflict of inter-
est policies; 

(ii) Review each core principle and 
applicable Commission regulation, and 
with respect to each: 

(A) Identify the compliance policies 
and procedures that are designed to en-
sure compliance with the core prin-
ciple; 

(B) Provide an assessment as to the 
effectiveness of these policies and pro-
cedures; 

(C) Discuss areas for improvement, 
and recommend potential or prospec-
tive changes or improvements to the 
derivatives clearing organization’s 
compliance program and resources al-
located to compliance; 

(iii) List any material changes to 
compliance policies and procedures 
since the last annual report; 

(iv) Describe the financial, manage-
rial, and operational resources set 
aside for compliance with the Act and 
Commission regulations; and 

(v) Describe any material compliance 
matters, including incidents of non-
compliance, since the date of the last 
annual report and describe the cor-
responding action taken. 

(4) Submission of annual report to the 
Commission. (i) Prior to submitting the 
annual report to the Commission, the 
chief compliance officer shall provide 
the annual report to the board of direc-
tors or the senior officer of the deriva-
tives clearing organization for review. 
Submission of the report to the board 
of directors or the senior officer shall 
be recorded in the board minutes or 
otherwise, as evidence of compliance 
with this requirement. 

(ii) The annual report shall be sub-
mitted electronically to the Secretary 
of the Commission in the format and 
manner specified by the Commission 
not more than 90 days after the end of 
the derivatives clearing organization’s 
fiscal year, concurrently with submis-
sion of the fiscal year-end audited fi-
nancial statement that is required to 
be furnished to the Commission pursu-
ant to § 39.19(c)(3)(ii) of this part. The 
report shall include a certification by 
the chief compliance officer that, to 
the best of his or her knowledge and 

reasonable belief, and under penalty of 
law, the annual report is accurate and 
complete. 

(iii) The derivatives clearing organi-
zation shall promptly submit an 
amended annual report if material er-
rors or omissions in the report are 
identified after submission. An amend-
ment must contain the certification re-
quired under paragraph (c)(4)(ii) of this 
section. 

(iv) A derivatives clearing organiza-
tion may request from the Commission 
an extension of time to submit its an-
nual report in accordance with 
§ 39.19(c)(3) of this part. 

(5) Recordkeeping. (i) The derivatives 
clearing organization shall maintain: 

(A) A copy of all compliance policies 
and procedures and all other policies 
and procedures adopted in furtherance 
of compliance with the Act and Com-
mission regulations; 

(B) Copies of materials, including 
written reports provided to the board 
of directors or the senior officer in con-
nection with the review of the annual 
report under paragraph (c)(4)(i) of this 
section; and 

(C) Any records relevant to the an-
nual report, including, but not limited 
to, work papers and other documents 
that form the basis of the report, and 
memoranda, correspondence, other 
documents, and records that are cre-
ated, sent, or received in connection 
with the annual report and contain 
conclusions, opinions, analyses, or fi-
nancial data related to the annual re-
port. 

(ii) The derivatives clearing organi-
zation shall maintain records in ac-
cordance with § 1.31 of this chapter and 
§ 39.20 of this part. 

§ 39.11 Financial resources. 
(a) General. A derivatives clearing or-

ganization shall maintain financial re-
sources sufficient to cover its expo-
sures with a high degree of confidence 
and to enable it to perform its func-
tions in compliance with the core prin-
ciples set out in section 5b of the Act. 
A derivatives clearing organization 
shall identify and adequately manage 
its general business risks and hold suf-
ficient liquid resources to cover poten-
tial business losses that are not related 
to clearing members’ defaults, so that 
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the derivatives clearing organization 
can continue to provide services as an 
ongoing concern. Financial resources 
shall be considered sufficient if their 
value, at a minimum, exceeds the total 
amount that would: 

(1) Enable the derivatives clearing 
organization to meet its financial obli-
gations to its clearing members not-
withstanding a default by the clearing 
member creating the largest financial 
exposure for the derivatives clearing 
organization in extreme but plausible 
market conditions; Provided that if a 
clearing member controls another 
clearing member or is under common 
control with another clearing member, 
the affiliated clearing members shall 
be deemed to be a single clearing mem-
ber for purposes of this provision; and 

(2) Enable the derivatives clearing 
organization to cover its operating 
costs for a period of at least one year, 
calculated on a rolling basis. 

(b) Types of financial resources. (1) Fi-
nancial resources available to satisfy 
the requirements of paragraph (a)(1) of 
this section may include: 

(i) Margin to the extent permitted 
under parts 1, 22, and 190 of this chap-
ter and under the rules of the deriva-
tives clearing organization; 

(ii) The derivatives clearing organi-
zation’s own capital; 

(iii) Guaranty fund deposits; 
(iv) Default insurance; 
(v) Potential assessments for addi-

tional guaranty fund contributions, if 
permitted by the derivatives clearing 
organization’s rules; and 

(vi) Any other financial resource 
deemed acceptable by the Commission. 

(2) Financial resources available to 
satisfy the requirements of paragraph 
(a)(2) of this section may include: 

(i) The derivatives clearing organiza-
tion’s own capital; and 

(ii) Any other financial resource 
deemed acceptable by the Commission. 

(3) A financial resource may be allo-
cated, in whole or in part, to satisfy 
the requirements of either paragraph 
(a)(1) or paragraph (a)(2) of this sec-
tion, but not both paragraphs, and only 
to the extent the use of such financial 
resource is not otherwise limited by 
the Act, Commission regulations, the 
derivatives clearing organization’s 
rules, or any contractual arrangements 

to which the derivatives clearing orga-
nization is a party. 

(c) Computation of financial resources 
requirement. (1) A derivatives clearing 
organization shall, on a monthly basis, 
perform stress testing that will allow 
it to make a reasonable calculation of 
the financial resources needed to meet 
the requirements of paragraph (a)(1) of 
this section. The derivatives clearing 
organization shall have reasonable dis-
cretion in determining the method-
ology used to compute such require-
ments, provided that the methodology 
must take into account both historical 
data and hypothetical scenarios. The 
Commission may review the method-
ology and require changes as appro-
priate. 

(2) A derivatives clearing organiza-
tion shall, on a monthly basis, make a 
reasonable calculation of its projected 
operating costs over a 12-month period 
in order to determine the amount need-
ed to meet the requirements of para-
graph (a)(2) of this section. The deriva-
tives clearing organization shall have 
reasonable discretion in determining 
the methodology used to compute such 
projected operating costs. The Com-
mission may review the methodology 
and require changes as appropriate. 

(d) Valuation of financial resources. (1) 
At appropriate intervals, but not less 
than monthly, a derivatives clearing 
organization shall compute the current 
market value of each financial re-
source used to meet its obligations 
under paragraph (a) of this section. Re-
ductions in value to reflect credit, 
market, and liquidity risks (haircuts) 
shall be applied as appropriate and 
evaluated on a monthly basis. 

(2) If assessments for additional guar-
anty fund contributions are permitted 
by the derivatives clearing organiza-
tion’s rules, in calculating the finan-
cial resources available to meet its ob-
ligations under paragraph (a)(1) of this 
section: 

(i) The derivatives clearing organiza-
tion shall have rules requiring that its 
clearing members have the ability to 
meet an assessment within the time 
frame of a normal end-of-day variation 
settlement cycle; 

(ii) The derivatives clearing organi-
zation shall monitor the financial and 
operational capacity of its clearing 
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members to meet potential assess-
ments; 

(iii) The derivatives clearing organi-
zation shall apply a 30 percent haircut 
to the value of potential assessments, 
and 

(iv) The derivatives clearing organi-
zation shall only count the value of as-
sessments, after the haircut, to meet 
up to 20 percent of those obligations. 

(e) Liquidity of financial resources. (1) 
(i) The derivatives clearing organiza-
tion shall effectively measure, mon-
itor, and manage its liquidity risks, 
maintaining sufficient liquid resources 
such that it can, at a minimum, fulfill 
its cash obligations when due. The de-
rivatives clearing organization shall 
hold assets in a manner where the risk 
of loss or of delay in its access to them 
is minimized. 

(ii) The financial resources allocated 
by the derivatives clearing organiza-
tion to meet the requirements of para-
graph (a)(1) of this section shall be suf-
ficiently liquid to enable the deriva-
tives clearing organization to fulfill its 
obligations as a central counterparty 
during a one-day settlement cycle. The 
derivatives clearing organization shall 
maintain cash, U.S. Treasury obliga-
tions, or high quality, liquid, general 
obligations of a sovereign nation, in an 
amount greater than or equal to an 
amount calculated as follows: 

(A) Calculate the average daily set-
tlement pay for each clearing member 
over the last fiscal quarter; 

(B) Calculate the sum of those aver-
age daily settlement pays; and 

(C) Using that sum, calculate the av-
erage of its clearing members’ average 
pays. 

(iii) The derivatives clearing organi-
zation may take into account a com-
mitted line of credit or similar facility 
for the purpose of meeting the remain-
der of the requirement under paragraph 
(e)(1)(ii) of this section. 

(2) The financial resources allocated 
by the derivatives clearing organiza-
tion to meet the requirements of para-
graph (a)(2) of this section must in-
clude unencumbered, liquid financial 
assets (i.e., cash and/or highly liquid 
securities) equal to at least six months’ 
operating costs. If any portion of such 
financial resources is not sufficiently 
liquid, the derivatives clearing organi-

zation may take into account a com-
mitted line of credit or similar facility 
for the purpose of meeting this require-
ment. 

(3)(i) Assets in a guaranty fund shall 
have minimal credit, market, and li-
quidity risks and shall be readily ac-
cessible on a same-day basis; 

(ii) Cash balances shall be invested or 
placed in safekeeping in a manner that 
bears little or no principal risk; and 

(iii) Letters of credit shall not be a 
permissible asset for a guaranty fund. 

(f) Reporting requirements. (1) Each fis-
cal quarter, or at any time upon Com-
mission request, a derivatives clearing 
organization shall: 

(i) Report to the Commission; 
(A) The amount of financial re-

sources necessary to meet the require-
ments of paragraph (a); 

(B) The value of each financial re-
source available, computed in accord-
ance with the requirements of para-
graph (d) of this section; and 

(C) The manner in which the deriva-
tives clearing organization meets the 
liquidity requirements of paragraph (e) 
of this section; 

(ii) Provide the Commission with a 
financial statement, including the bal-
ance sheet, income statement, and 
statement of cash flows, of the deriva-
tives clearing organization or of its 
parent company; and 

(iii) Report to the Commission the 
value of each individual clearing mem-
ber’s guaranty fund deposit, if the de-
rivatives clearing organization reports 
having guaranty funds deposits as a fi-
nancial resource available to satisfy 
the requirements of paragraph (a)(1) of 
this section. 

(2) The calculations required by this 
paragraph shall be made as of the last 
business day of the derivatives clearing 
organization’s fiscal quarter. 

(3) The derivatives clearing organiza-
tion shall provide the Commission 
with: 

(i) Sufficient documentation explain-
ing the methodology used to compute 
its financial resources requirements 
under paragraph (a) of this section, 

(ii) Sufficient documentation ex-
plaining the basis for its determina-
tions regarding the valuation and li-
quidity requirements set forth in para-
graphs (d) and (e) of this section, and 
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(iii) Copies of any agreements estab-
lishing or amending a credit facility, 
insurance coverage, or other arrange-
ment evidencing or otherwise sup-
porting the derivatives clearing organi-
zation’s conclusions. 

(4) The report shall be filed not later 
than 17 business days after the end of 
the derivatives clearing organization’s 
fiscal quarter, or at such later time as 
the Commission may permit, in its dis-
cretion, upon request by the deriva-
tives clearing organization. 

§ 39.12 Participant and product eligi-
bility. 

(a) Participant eligibility. A deriva-
tives clearing organization shall estab-
lish appropriate admission and con-
tinuing participation requirements for 
clearing members of the derivatives 
clearing organization that are objec-
tive, publicly disclosed, and risk-based. 

(1) Fair and open access for participa-
tion. The participation requirements 
shall permit fair and open access; 

(i) A derivatives clearing organiza-
tion shall not adopt restrictive clear-
ing member standards if less restric-
tive requirements that achieve the 
same objective and that would not ma-
terially increase risk to the derivatives 
clearing organization or clearing mem-
bers could be adopted; 

(ii) A derivatives clearing organiza-
tion shall allow all market partici-
pants who satisfy participation re-
quirements to become clearing mem-
bers; 

(iii) A derivatives clearing organiza-
tion shall not exclude or limit clearing 
membership of certain types of market 
participants unless the derivatives 
clearing organization can demonstrate 
that the restriction is necessary to ad-
dress credit risk or deficiencies in the 
participants’ operational capabilities 
that would prevent them from ful-
filling their obligations as clearing 
members. 

(iv) A derivatives clearing organiza-
tion shall not require that clearing 
members be swap dealers. 

(v) A derivatives clearing organiza-
tion shall not require that clearing 
members maintain a swap portfolio of 
any particular size, or that clearing 
members meet a swap transaction vol-
ume threshold. 

(vi) No derivatives clearing organiza-
tion shall require as a condition of ac-
cepting a swap for clearing that a fu-
tures commission merchant enter into 
an arrangement with a customer that: 

(A) Discloses to the futures commis-
sion merchant or any swap dealer or 
major swap participant the identity of 
a customer’s original executing 
counterparty; 

(B) Limits the number of counterpar-
ties with whom a customer may enter 
into trades; 

(C) Restricts the size of the position 
a customer may take with any indi-
vidual counterparty, apart from an 
overall limit for all positions held by 
the customer at the futures commis-
sion merchant; 

(D) Impairs a customer’s access to 
execution of a trade on terms that have 
a reasonable relationship to the best 
terms available; or 

(E) Prevents compliance with the 
time frames set forth in § 1.74(b), 
§ 23.610(b), or § 39.12(b)(7) of this chap-
ter. 

(2) Financial resources. (i) The partici-
pation requirements shall require 
clearing members to have access to 
sufficient financial resources to meet 
obligations arising from participation 
in the derivatives clearing organiza-
tion in extreme but plausible market 
conditions. A derivatives clearing orga-
nization may permit such financial re-
sources to include, without limitation, 
a clearing member’s capital, a guar-
antee from the clearing member’s par-
ent, or a credit facility funding ar-
rangement. For purposes of this para-
graph, ‘‘capital’’ means adjusted net 
capital as defined in § 1.17 of this chap-
ter, for futures commission merchants, 
and net capital as defined in § 240.15c3– 
1of this title, for broker-dealers, or any 
similar risk adjusted capital calcula-
tion for all other clearing members. 

(ii) The participation requirements 
shall set forth capital requirements 
that are based on objective, trans-
parent, and commonly accepted stand-
ards that appropriately match capital 
to risk. Capital requirements shall be 
scalable to the risks posed by clearing 
members. 

(iii) A derivatives clearing organiza-
tion shall not set a minimum capital 
requirement of more than $50 million 
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for any person that seeks to become a 
clearing member in order to clear 
swaps. 

(3) Operational requirements. The par-
ticipation requirements shall require 
clearing members to have adequate 
operational capacity to meet obliga-
tions arising from participation in the 
derivatives clearing organization. The 
requirements shall include, but are not 
limited to: the ability to process ex-
pected volumes and values of trans-
actions cleared by a clearing member 
within required time frames, including 
at peak times and on peak days; the 
ability to fulfill collateral, payment, 
and delivery obligations imposed by 
the derivatives clearing organization; 
and the ability to participate in default 
management activities under the rules 
of the derivatives clearing organization 
and in accordance with § 39.16 of this 
part. 

(4) Monitoring. A derivatives clearing 
organization shall establish and imple-
ment procedures to verify, on an ongo-
ing basis, the compliance of each clear-
ing member with each participation re-
quirement of the derivatives clearing 
organization. 

(5) Reporting. (i) A derivatives clear-
ing organization shall require all clear-
ing members, including non-futures 
commission merchants, to provide to 
the derivatives clearing organization 
periodic financial reports that contain 
any financial information that the de-
rivatives clearing organization deter-
mines is necessary to assess whether 
participation requirements are being 
met on an ongoing basis. 

(A) A derivatives clearing organiza-
tion shall require clearing members 
that are futures commission merchants 
to provide the financial reports that 
are specified in § 1.10 of this chapter to 
the derivatives clearing organization. 

(B) A derivatives clearing organiza-
tion shall require clearing members 
that are not futures commission mer-
chants to make the periodic financial 
reports provided pursuant to paragraph 
(a)(5)(i) of this section available to the 
Commission upon the Commission’s re-
quest or, in lieu of imposing this re-
quirement, a derivatives clearing orga-
nization may provide such financial re-
ports directly to the Commission upon 
the Commission’s request. 

(ii) A derivatives clearing organiza-
tion shall adopt rules that require 
clearing members to provide to the de-
rivatives clearing organization, in a 
timely manner, information that con-
cerns any financial or business develop-
ments that may materially affect the 
clearing members’ ability to continue 
to comply with participation require-
ments. 

(6) Enforcement. A derivatives clear-
ing organization shall have the ability 
to enforce compliance with its partici-
pation requirements and shall establish 
procedures for the suspension and or-
derly removal of clearing members 
that no longer meet the requirements. 

(b) Product eligibility. (1) A derivatives 
clearing organization shall establish 
appropriate requirements for deter-
mining the eligibility of agreements, 
contracts, or transactions submitted to 
the derivatives clearing organization 
for clearing, taking into account the 
derivatives clearing organization’s 
ability to manage the risks associated 
with such agreements, contracts, or 
transactions. Factors to be considered 
in determining product eligibility in-
clude, but are not limited to: 

(i) Trading volume; 
(ii) Liquidity; 
(iii) Availability of reliable prices; 
(iv) Ability of market participants to 

use portfolio compression with respect 
to a particular swap product; 

(v) Ability of the derivatives clearing 
organization and clearing members to 
gain access to the relevant market for 
purposes of creating, liquidating, 
transferring, auctioning, and/or allo-
cating positions; 

(vi) Ability of the derivatives clear-
ing organization to measure risk for 
purposes of setting margin require-
ments; and 

(vii) Operational capacity of the de-
rivatives clearing organization and 
clearing members to address any un-
usual risk characteristics of a product. 

(2) A derivatives clearing organiza-
tion shall adopt rules providing that 
all swaps with the same terms and con-
ditions, as defined by product specifica-
tions established under derivatives 
clearing organization rules, submitted 
to the derivatives clearing organiza-
tion for clearing are economically 
equivalent within the derivatives 
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clearing organization and may be offset 
with each other within the derivatives 
clearing organization. 

(3) A derivatives clearing organiza-
tion shall provide for non-discrimina-
tory clearing of a swap executed bilat-
erally or on or subject to the rules of 
an unaffiliated swap execution facility 
or designated contract market. 

(4) A derivatives clearing organiza-
tion shall not require that one of the 
original executing parties be a clearing 
member in order for a product to be eli-
gible for clearing. 

(5) A derivatives clearing organiza-
tion shall select product unit sizes and 
other terms and conditions that maxi-
mize liquidity, facilitate transparency 
in pricing, promote open access, and 
allow for effective risk management. 
To the extent appropriate to further 
these objectives, a derivatives clearing 
organization shall select product units 
for clearing purposes that are smaller 
than the product units in which trades 
submitted for clearing were executed. 

(6) A derivatives clearing organiza-
tion that clears swaps shall have rules 
providing that, upon acceptance of a 
swap by the derivatives clearing orga-
nization for clearing: 

(i) The original swap is extinguished; 
(ii) The original swap is replaced by 

an equal and opposite swap between 
the derivatives clearing organization 
and each clearing member acting as 
principal for a house trade or acting as 
agent for a customer trade; 

(iii) All terms of a cleared swap must 
conform to product specifications es-
tablished under derivatives clearing or-
ganization rules; and 

(iv) If a swap is cleared by a clearing 
member on behalf of a customer, all 
terms of the swap, as carried in the 
customer account on the books of the 
clearing member, must conform to the 
terms of the cleared swap established 
under the derivatives clearing organi-
zation’s rules. 

(7) Time frame for clearing—(i) Coordi-
nation with markets and clearing mem-
bers. (A) Each derivatives clearing or-
ganization shall coordinate with each 
designated contract market and swap 
execution facility that lists for trading 
a product that is cleared by the deriva-
tives clearing organization in devel-
oping rules and procedures to facilitate 

prompt, efficient, and accurate proc-
essing of all transactions submitted to 
the derivatives clearing organization 
for clearing. 

(B) Each derivatives clearing organi-
zation shall coordinate with each clear-
ing member that is a futures commis-
sion merchant, swap dealer, or major 
swap participant to establish systems 
that enable the clearing member, or 
the derivatives clearing organization 
acting on its behalf, to accept or reject 
each trade submitted to the derivatives 
clearing organization for clearing by or 
for the clearing member or a customer 
of the clearing member as quickly as 
would be technologically practicable if 
fully automated systems were used. 

(ii) Transactions executed competitively 
on or subject to the rules of a designated 
contract market or swap execution facil-
ity. A derivatives clearing organization 
shall have rules that provide that the 
derivatives clearing organization will 
accept or reject for clearing as quickly 
after execution as would be techno-
logically practicable if fully automated 
systems were used, all contracts that 
are listed for clearing by the deriva-
tives clearing organization and are exe-
cuted competitively on or subject to 
the rules of a designated contract mar-
ket or a swap execution facility. The 
derivatives clearing organization shall 
accept all trades: 

(A) For which the executing parties 
have clearing arrangements in place 
with clearing members of the deriva-
tives clearing organization; 

(B) For which the executing parties 
identify the derivatives clearing orga-
nization as the intended clearinghouse; 
and 

(C) That satisfy the criteria of the 
derivatives clearing organization, in-
cluding but not limited to applicable 
risk filters; provided that such criteria 
are non-discriminatory across trading 
venues and are applied as quickly as 
would be technologically practicable if 
fully automated systems were used. 

(iii) Swaps not executed on or subject to 
the rules of a designated contract market 
or a swap execution facility or executed 
non-competitively on or subject to the 
rules of a designated contract market or a 
swap execution facility. A derivatives 
clearing organization shall have rules 
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that provide that the derivatives clear-
ing organization will accept or reject 
for clearing as quickly after submis-
sion to the derivatives clearing organi-
zation as would be technologically 
practicable if fully automated systems 
were used, all swaps that are listed for 
clearing by the derivatives clearing or-
ganization and are not executed on or 
subject to the rules of a designated 
contract market or a swap execution 
facility or executed non-competitively 
on or subject to the rules of a des-
ignated contract market or a swap exe-
cution facility. The derivatives clear-
ing organization shall accept all 
trades: 

(A) That are submitted by the parties 
to the derivatives clearing organiza-
tion, in accordance with § 23.506 of this 
chapter; 

(B) For which the executing parties 
have clearing arrangements in place 
with clearing members of the deriva-
tives clearing organization; 

(C) For which the executing parties 
identify the derivatives clearing orga-
nization as the intended clearinghouse; 
and 

(D) That satisfy the criteria of the 
derivatives clearing organization, in-
cluding but not limited to applicable 
risk filters; provided that such criteria 
are non-discriminatory across trading 
venues and are applied as quickly as 
would be technologically practicable if 
fully automated systems were used. 

(8) Confirmation. A derivatives clear-
ing organization shall provide each 
clearing member carrying a cleared 
swap with a definitive written record of 
the terms of the transaction which 
shall legally supersede any previous 
agreement and serve as a confirmation 
of the swap. The confirmation of all 
terms of the transaction shall take 
place at the same time as the swap is 
accepted for clearing. 

[76 FR 69430, Nov. 8, 2011, as amended at 77 
FR 21309, Apr. 9, 2012] 

§ 39.13 Risk management. 
(a) General. A derivatives clearing or-

ganization shall ensure that it pos-
sesses the ability to manage the risks 
associated with discharging the respon-
sibilities of the derivatives clearing or-
ganization through the use of appro-
priate tools and procedures. 

(b) Documentation requirement. A de-
rivatives clearing organization shall 
establish and maintain written poli-
cies, procedures, and controls, ap-
proved by its board of directors, which 
establish an appropriate risk manage-
ment framework that, at a minimum, 
clearly identifies and documents the 
range of risks to which the derivatives 
clearing organization is exposed, ad-
dresses the monitoring and manage-
ment of the entirety of those risks, and 
provides a mechanism for internal 
audit. The risk management frame-
work shall be regularly reviewed and 
updated as necessary. 

(c) Chief risk officer. A derivatives 
clearing organization shall have a chief 
risk officer who shall be responsible for 
implementing the risk management 
framework, including the procedures, 
policies and controls described in para-
graph (b) of this section, and for mak-
ing appropriate recommendations to 
the derivatives clearing organization’s 
risk management committee or board 
of directors, as applicable, regarding 
the derivatives clearing organization’s 
risk management functions. 

(d) [Reserved] 
(e) Measurement of credit exposure. A 

derivatives clearing organization shall: 
(1) Measure its credit exposure to 

each clearing member and mark to 
market such clearing member’s open 
house and customer positions at least 
once each business day; and 

(2) Monitor its credit exposure to 
each clearing member periodically dur-
ing each business day. 

(f) Limitation of exposure to potential 
losses from defaults. A derivatives clear-
ing organization, through margin re-
quirements and other risk control 
mechanisms, shall limit its exposure to 
potential losses from defaults by its 
clearing members to ensure that: 

(1) The operations of the derivatives 
clearing organization would not be dis-
rupted; and 

(2) Non-defaulting clearing members 
would not be exposed to losses that 
non-defaulting clearing members can-
not anticipate or control. 

(g) Margin requirements—(1) General. 
Each model and parameter used in set-
ting initial margin requirements shall 
be risk-based and reviewed on a regular 
basis. 
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(2) Methodology and coverage. (i) A de-
rivatives clearing organization shall 
establish initial margin requirements 
that are commensurate with the risks 
of each product and portfolio, including 
any unusual characteristics of, or risks 
associated with, particular products or 
portfolios, including but not limited to 
jump-to-default risk or similar jump 
risk. 

(ii) A derivatives clearing organiza-
tion shall use models that generate ini-
tial margin requirements sufficient to 
cover the derivatives clearing organi-
zation’s potential future exposures to 
clearing members based on price move-
ments in the interval between the last 
collection of variation margin and the 
time within which the derivatives 
clearing organization estimates that it 
would be able to liquidate a defaulting 
clearing member’s positions (liquida-
tion time); provided, however, that a de-
rivatives clearing organization shall 
use: 

(A) A minimum liquidation time that 
is one day for futures and options; 

(B) A minimum liquidation time that 
is one day for swaps on agricultural 
commodities, energy commodities, and 
metals; 

(C) A minimum liquidation time that 
is five days for all other swaps; or 

(D) Such longer liquidation time as is 
appropriate based on the specific char-
acteristics of a particular product or 
portfolio; provided further that the 
Commission, by order, may establish 
shorter or longer liquidation times for 
particular products or portfolios. 

(iii) The actual coverage of the ini-
tial margin requirements produced by 
such models, along with projected 
measures of the models’ performance, 
shall meet an established confidence 
level of at least 99 percent, based on 
data from an appropriate historic time 
period, for: 

(A) Each product for which the de-
rivatives clearing organization uses a 
product-based margin methodology; 

(B) Each spread within or between 
products for which there is a defined 
spread margin rate; 

(C) Each account held by a clearing 
member at the derivatives clearing or-
ganization, by house origin and by each 
customer origin; and 

(D) Each swap portfolio, including 
any portfolio containing futures and/or 
options and held in a commingled ac-
count pursuant to § 39.15(b)(2) of this 
part, by beneficial owner. 

(iv) A derivatives clearing organiza-
tion shall determine the appropriate 
historic time period based on the char-
acteristics, including volatility pat-
terns, as applicable, of each product, 
spread, account, or portfolio. 

(3) Independent validation. A deriva-
tives clearing organization’s systems 
for generating initial margin require-
ments, including its theoretical mod-
els, must be reviewed and validated by 
a qualified and independent party, on a 
regular basis. Such qualified and inde-
pendent parties may be independent 
contractors or employees of the deriva-
tives clearing organization, but shall 
not be persons responsible for develop-
ment or operation of the systems and 
models being tested. 

(4) Spread and portfolio margins. (i) A 
derivatives clearing organization may 
allow reductions in initial margin re-
quirements for related positions if the 
price risks with respect to such posi-
tions are significantly and reliably cor-
related. The price risks of different po-
sitions will only be considered to be re-
liably correlated if there is a theo-
retical basis for the correlation in ad-
dition to an exhibited statistical cor-
relation. That theoretical basis may 
include, but is not limited to, the fol-
lowing: 

(A) The products on which the posi-
tions are based are complements of, or 
substitutes for, each other; 

(B) One product is a significant input 
into the other product(s); 

(C) The products share a significant 
common input; or 

(D) The prices of the products are in-
fluenced by common external factors. 

(ii) A derivatives clearing organiza-
tion shall regularly review its margin 
reductions and the correlations on 
which they are based. 

(5) Price data. A derivatives clearing 
organization shall have a reliable 
source of timely price data in order to 
measure the derivatives clearing orga-
nization’s credit exposure accurately. 
A derivatives clearing organization 
shall also have written procedures and 
sound valuation models for addressing 
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circumstances where pricing data is 
not readily available or reliable. 

(6) Daily review. On a daily basis, a 
derivatives clearing organization shall 
determine the adequacy of its initial 
margin requirements. 

(7) Back tests. A derivatives clearing 
organization shall conduct back tests, 
as defined in § 39.2 of this part, using an 
appropriate time period but not less 
than the previous 30 days, as follows: 

(i) On a daily basis, a derivatives 
clearing organization shall conduct 
back tests with respect to products or 
swap portfolios that are experiencing 
significant market volatility, to test 
the adequacy of its initial margin re-
quirements, as follows: 

(A) For that product if the deriva-
tives clearing organization uses a prod-
uct-based margin methodology; 

(B) For each spread involving that 
product if there is a defined spread 
margin rate; 

(C) For each account held by a clear-
ing member at the derivatives clearing 
organization that contains a signifi-
cant position in that product, by house 
origin and by each customer origin; 
and 

(D) For each such swap portfolio, in-
cluding any portfolio containing fu-
tures and/or options and held in a com-
mingled account pursuant to 
§ 39.15(b)(2) of this part, by beneficial 
owner. 

(ii) On at least a monthly basis, a de-
rivatives clearing organization shall 
conduct back tests to test the ade-
quacy of its initial margin require-
ments, as follows: 

(A) For each product for which the 
derivatives clearing organization uses 
a product-based margin methodology; 

(B) For each spread for which there is 
a defined spread margin rate; 

(C) For each account held by a clear-
ing member at the derivatives clearing 
organization, by house origin and by 
each customer origin; and 

(D) For each swap portfolio, includ-
ing any portfolio containing futures 
and/or options and held in a commin-
gled account pursuant to § 39.15(b)(2) of 
this part, by beneficial owner. 

(8) Customer margin. (i) Gross margin. 
(A) A derivatives clearing organization 
shall collect initial margin on a gross 
basis for each clearing member’s cus-

tomer account(s) equal to the sum of 
the initial margin amounts that would 
be required by the derivatives clearing 
organization for each individual cus-
tomer within that account if each indi-
vidual customer were a clearing mem-
ber. 

(B) For purposes of calculating the 
gross initial margin requirement for 
each clearing member’s customer ac-
count(s), to the extent not inconsistent 
with other Commission regulations, a 
derivatives clearing organization may 
require its clearing members to report 
the gross positions of each individual 
customer to the derivatives clearing 
organization, or it may permit each 
clearing member to report the sum of 
the gross positions of its customers to 
the derivatives clearing organization. 

(C) For purposes of this paragraph 
(g)(8), a derivatives clearing organiza-
tion may rely, and may permit its 
clearing members to rely, upon the 
sum of the gross positions reported to 
the clearing members by each domestic 
or foreign omnibus account that they 
carry, without obtaining information 
identifying the positions of each indi-
vidual customer underlying such omni-
bus accounts. 

(D) A derivatives clearing organiza-
tion may not, and may not permit its 
clearing members to, net positions of 
different customers against one an-
other. 

(E) A derivatives clearing organiza-
tion may collect initial margin for its 
clearing members’ house accounts on a 
net basis. 

(ii) Customer initial margin require-
ments. A derivatives clearing organiza-
tion shall require its clearing members 
to collect customer initial margin, as 
defined in § 1.3 of this chapter, from 
their customers, for non-hedge posi-
tions, at a level that is greater than 100 
percent of the derivatives clearing or-
ganization’s initial margin require-
ments with respect to each product and 
swap portfolio. The derivatives clear-
ing organization shall have reasonable 
discretion in determining the percent-
age by which customer initial margins 
must exceed the derivatives clearing 
organization’s initial margin require-
ments with respect to particular prod-
ucts or swap portfolios. The Commis-
sion may review such percentage levels 
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and require different percentage levels 
if the Commission deems the levels in-
sufficient to protect the financial in-
tegrity of the clearing members or the 
derivatives clearing organization. 

(iii) Withdrawal of customer initial 
margin. A derivatives clearing organi-
zation shall require its clearing mem-
bers to ensure that their customers do 
not withdraw funds from their ac-
counts with such clearing members un-
less the net liquidating value plus the 
margin deposits remaining in a cus-
tomer’s account after such withdrawal 
are sufficient to meet the customer ini-
tial margin requirements with respect 
to all products and swap portfolios held 
in such customer’s account which are 
cleared by the derivatives clearing or-
ganization. 

(9) Time deadlines. A derivatives 
clearing organization shall establish 
and enforce time deadlines for initial 
and variation margin payments to the 
derivatives clearing organization by its 
clearing members. 

(10) Types of assets. A derivatives 
clearing organization shall limit the 
assets it accepts as initial margin to 
those that have minimal credit, mar-
ket, and liquidity risks. A derivatives 
clearing organization may take into 
account the specific risk-reducing 
properties that particular assets have 
in a particular portfolio. A derivatives 
clearing organization may accept let-
ters of credit as initial margin for fu-
tures and options on futures but shall 
not accept letters of credit as initial 
margin for swaps. 

(11) Valuation. A derivatives clearing 
organization shall use prudent valu-
ation practices to value assets posted 
as initial margin on a daily basis. 

(12) Haircuts. A derivatives clearing 
organization shall apply appropriate 
reductions in value to reflect credit, 
market, and liquidity risks (haircuts), 
to the assets that it accepts in satisfac-
tion of initial margin obligations, tak-
ing into consideration stressed market 
conditions, and shall evaluate the ap-
propriateness of such haircuts on at 
least a quarterly basis. 

(13) Concentration limits or charges. A 
derivatives clearing organization shall 
apply appropriate limitations or 
charges on the concentration of assets 
posted as initial margin, as necessary, 

in order to ensure its ability to liq-
uidate such assets quickly with mini-
mal adverse price effects, and shall 
evaluate the appropriateness of any 
such concentration limits or charges, 
on at least a monthly basis. 

(14) Pledged assets. If a derivatives 
clearing organization permits its clear-
ing members to pledge assets for initial 
margin while retaining such assets in 
accounts in the names of such clearing 
members, the derivatives clearing or-
ganization shall ensure that such as-
sets are unencumbered and that such a 
pledge has been validly created and 
validly perfected in the relevant juris-
diction. 

(h) Other risk control mechanisms— (1) 
Risk limits. (i) A derivatives clearing or-
ganization shall impose risk limits on 
each clearing member, by house origin 
and by each customer origin, in order 
to prevent a clearing member from car-
rying positions for which the risk expo-
sure exceeds a specified threshold rel-
ative to the clearing member’s and/or 
the derivatives clearing organization’s 
financial resources. The derivatives 
clearing organization shall have rea-
sonable discretion in determining: 

(A) The method of computing risk ex-
posure; 

(B) The applicable threshold(s); and 
(C) The applicable financial resources 

under this provision; provided however, 
that the ratio of exposure to capital 
must remain the same across all cap-
ital levels. The Commission may re-
view such methods, thresholds, and fi-
nancial resources and require the appli-
cation of different methods, thresholds, 
or financial resources, as appropriate. 

(ii) A derivatives clearing organiza-
tion may permit a clearing member to 
exceed the threshold(s) applied pursu-
ant to paragraph (h)(1)(i) of this sec-
tion provided that the derivatives 
clearing organization requires the 
clearing member to post additional ini-
tial margin that the derivatives clear-
ing organization deems sufficient to 
appropriately eliminate excessive risk 
exposure at the clearing member. The 
Commission may review the amount of 
additional initial margin and require a 
different amount of additional initial 
margin, as appropriate. 

(2) Large trader reports. A derivatives 
clearing organization shall obtain from 
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its clearing members or from a rel-
evant designated contract market or 
swap execution facility, copies of all 
reports that are required to be filed 
with the Commission by, or on behalf 
of, such clearing members pursuant to 
parts 17 and 20 of this chapter. A de-
rivatives clearing organization shall 
review such reports on a daily basis to 
ascertain the risk of the overall port-
folio of each large trader, including fu-
tures, options, and swaps cleared by 
the derivatives clearing organization, 
which are held by all clearing members 
carrying accounts for each such large 
trader, and shall take additional ac-
tions with respect to such clearing 
members, when appropriate, as speci-
fied in paragraph (h)(6) of this section, 
in order to address any risks posed by 
any such large trader. 

(3) Stress tests. A derivatives clearing 
organization shall conduct stress tests, 
as defined in § 39.2 of this part, as fol-
lows: 

(i) On a daily basis, a derivatives 
clearing organization shall conduct 
stress tests with respect to each large 
trader who poses significant risk to a 
clearing member or the derivatives 
clearing organization, including fu-
tures, options, and swaps cleared by 
the derivatives clearing organization, 
which are held by all clearing members 
carrying accounts for each such large 
trader. The derivatives clearing organi-
zation shall have reasonable discretion 
in determining which traders to test 
and the methodology used to conduct 
such stress tests. The Commission may 
review the selection of accounts and 
the methodology and require changes, 
as appropriate. 

(ii) On at least a weekly basis, a de-
rivatives clearing organization shall 
conduct stress tests with respect to 
each clearing member account, by 
house origin and by each customer ori-
gin, and each swap portfolio, including 
any portfolio containing futures and/or 
options and held in a commingled ac-
count pursuant to § 39.15(b)(2) of this 
part, by beneficial owner, under ex-
treme but plausible market conditions. 
The derivatives clearing organization 
shall have reasonable discretion in de-
termining the methodology used to 
conduct such stress tests. The Commis-

sion may review the methodology and 
require changes, as appropriate. 

(4) Portfolio compression. A derivatives 
clearing organization shall make port-
folio compression exercises available, 
on a regular and voluntary basis, for 
its clearing members that clear swaps, 
to the extent that such exercises are 
appropriate for those swaps that it 
clears; provided, however, a derivatives 
clearing organization is not required to 
develop its own portfolio compression 
services, and is only required to make 
such portfolio compression exercises 
available, if applicable portfolio com-
pression services have been developed 
by a third party. 

(5) Clearing members’ risk management 
policies and procedures. (i) A derivatives 
clearing organization shall adopt rules 
that: 

(A) Require its clearing members to 
maintain current written risk manage-
ment policies and procedures, which 
address the risks that such clearing 
members may pose to the derivatives 
clearing organization; 

(B) Ensure that it has the authority 
to request and obtain information and 
documents from its clearing members 
regarding their risk management poli-
cies, procedures, and practices, includ-
ing, but not limited to, information 
and documents relating to the liquidity 
of their financial resources and their 
settlement procedures; and 

(C) Require its clearing members to 
make information and documents re-
garding their risk management poli-
cies, procedures, and practices avail-
able to the Commission upon the Com-
mission’s request. 

(ii) A derivatives clearing organiza-
tion shall review the risk management 
policies, procedures, and practices of 
each of its clearing members, which ad-
dress the risks that such clearing mem-
bers may pose to the derivatives clear-
ing organization, on a periodic basis 
and document such reviews. 

(6) Additional authority. A derivatives 
clearing organization shall take addi-
tional actions with respect to par-
ticular clearing members, when appro-
priate, based on the application of ob-
jective and prudent risk management 
standards including, but not limited to: 

(i) Imposing enhanced capital re-
quirements; 
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(ii) Imposing enhanced margin re-
quirements; 

(iii) Imposing position limits; 
(iv) Prohibiting an increase in posi-

tions; 
(v) Requiring a reduction of posi-

tions; 
(vi) Liquidating or transferring posi-

tions; and 
(vii) Suspending or revoking clearing 

membership. 

§ 39.14 Settlement procedures. 
(a) Definitions—(1) Settlement. For 

purposes of this section, ‘‘settlement’’ 
means: 

(i) Payment and receipt of variation 
margin for futures, options, and swaps; 

(ii) Payment and receipt of option 
premiums; 

(iii) Deposit and withdrawal of initial 
margin for futures, options, and swaps; 

(iv) All payments due in final settle-
ment of futures, options, and swaps on 
the final settlement date with respect 
to such positions; and 

(v) All other cash flows collected 
from or paid to each clearing member, 
including but not limited to, payments 
related to swaps such as coupon 
amounts. 

(2) Settlement bank. For purposes of 
this section, ‘‘settlement bank’’ means 
a bank that maintains an account ei-
ther for the derivatives clearing orga-
nization or for any of its clearing mem-
bers, which is used for the purpose of 
any settlement described in paragraph 
(a)(1) above. 

(b) Daily settlements. Except as other-
wise provided by Commission order, a 
derivatives clearing organization shall 
effect a settlement with each clearing 
member at least once each business 
day, and shall have the authority and 
operational capacity to effect a settle-
ment with each clearing member, on an 
intraday basis, either routinely, when 
thresholds specified by the derivatives 
clearing organization are breached, or 
in times of extreme market volatility. 

(c) Settlement banks. A derivatives 
clearing organization shall employ set-
tlement arrangements that eliminate 
or strictly limit its exposure to settle-
ment bank risks, including the credit 
and liquidity risks arising from the use 
of such bank(s) to effect settlements 
with its clearing members, as follows: 

(1) A derivatives clearing organiza-
tion shall have documented criteria 
that must be met by any settlement 
bank used by the derivatives clearing 
organization or its clearing members, 
including criteria addressing the cap-
italization, creditworthiness, access to 
liquidity, operational reliability, and 
regulation or supervision of such 
bank(s). 

(2) A derivatives clearing organiza-
tion shall monitor each approved set-
tlement bank on an ongoing basis to 
ensure that such bank continues to 
meet the criteria established pursuant 
to paragraph (c)(1) of this section. 

(3) A derivatives clearing organiza-
tion shall monitor the full range and 
concentration of its exposures to its 
own and its clearing members’ settle-
ment bank(s) and assess its own and its 
clearing members’ potential losses and 
liquidity pressures in the event that 
the settlement bank with the largest 
share of settlement activity were to 
fail. A derivatives clearing organiza-
tion shall take any one or more of the 
following actions, to the extent that 
any such action or actions are reason-
ably necessary in order to eliminate or 
strictly limit such exposures: 

(i) Maintain settlement accounts at 
one or more additional settlement 
banks; and/or 

(ii) Approve one or more additional 
settlement banks that its clearing 
members could choose to use; and/or 

(iii) Impose concentration limits 
with respect to one or more of its own 
or its clearing members’ settlement 
banks; and/or 

(iv) Take any other appropriate ac-
tions. 

(d) Settlement finality. A derivatives 
clearing organization shall ensure that 
settlements are final when effected by 
ensuring that it has entered into legal 
agreements that state that settlement 
fund transfers are irrevocable and un-
conditional no later than when the de-
rivatives clearing organization’s ac-
counts are debited or credited; pro-
vided, however, a derivatives clearing 
organization’s legal agreements with 
its settlement banks may provide for 
the correction of errors. A derivatives 
clearing organization’s legal agree-
ments with its settlement banks shall 
state clearly when settlement fund 
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transfers will occur and a derivatives 
clearing organization shall routinely 
confirm that its settlement banks are 
effecting fund transfers as and when re-
quired by such legal agreements. 

(e) Recordkeeping. A derivatives clear-
ing organization shall maintain an ac-
curate record of the flow of funds asso-
ciated with each settlement. 

(f) Netting arrangements. A derivatives 
clearing organization shall possess the 
ability to comply with each term and 
condition of any permitted netting or 
offset arrangement with any other 
clearing organization. 

(g) Physical delivery. With respect to 
products that are settled by physical 
transfers of the underlying instru-
ments or commodities, a derivatives 
clearing organization shall: 

(1) Establish rules that clearly state 
each obligation that the derivatives 
clearing organization has assumed with 
respect to physical deliveries, includ-
ing whether it has an obligation to 
make or receive delivery of a physical 
instrument or commodity, or whether 
it indemnifies clearing members for 
losses incurred in the delivery process; 
and 

(2) Ensure that the risks of each such 
obligation are identified and managed. 

§ 39.15 Treatment of funds. 
(a) Required standards and procedures. 

A derivatives clearing organization 
shall establish standards and proce-
dures that are designed to protect and 
ensure the safety of funds and assets 
belonging to clearing members and 
their customers. 

(b) Segregation of funds and assets—(1) 
Segregation. A derivatives clearing or-
ganization shall comply with the appli-
cable segregation requirements of sec-
tion 4d of the Act and Commission reg-
ulations thereunder, or any other ap-
plicable Commission regulation or 
order requiring that customer funds 
and assets be segregated, set aside, or 
held in a separate account. 

(2) Commingling of futures, options, and 
swaps—(i) Cleared swaps account. In 
order for a derivatives clearing organi-
zation and its clearing members to 
commingle customer positions in fu-
tures, options, and swaps, and any 
money, securities, or property received 
to margin, guarantee or secure such 

positions, in an account subject to the 
requirements of section 4d(f) of the 
Act, the derivatives clearing organiza-
tion shall file rules for Commission ap-
proval pursuant to § 40.5 of this chap-
ter. Such rule submission shall include, 
at a minimum, the following: 

(A) Identification of the futures, op-
tions, and swaps that would be com-
mingled, including product specifica-
tions or the criteria that would be used 
to define eligible futures, options, and 
swaps; 

(B) Analysis of the risk characteris-
tics of the eligible products; 

(C) Identification of whether the 
swaps would be executed bilaterally 
and/or executed on a designated con-
tract market and/or a swap execution 
facility; 

(D) Analysis of the liquidity of the 
respective markets for the futures, op-
tions, and swaps that would be com-
mingled, the ability of clearing mem-
bers and the derivatives clearing orga-
nization to offset or mitigate the risk 
of such futures, options, and swaps in a 
timely manner, without compromising 
the financial integrity of the account, 
and, as appropriate, proposed means for 
addressing insufficient liquidity; 

(E) Analysis of the availability of re-
liable prices for each of the eligible 
products; 

(F) A description of the financial, 
operational, and managerial standards 
or requirements for clearing members 
that would be permitted to commingle 
such futures, options, and swaps; 

(G) A description of the systems and 
procedures that would be used by the 
derivatives clearing organization to 
oversee such clearing members’ risk 
management of any such commingled 
positions; 

(H) A description of the financial re-
sources of the derivatives clearing or-
ganization, including the composition 
and availability of a guaranty fund 
with respect to the futures, options, 
and swaps that would be commingled; 

(I) A description and analysis of the 
margin methodology that would be ap-
plied to the commingled futures, op-
tions, and swaps, including any margin 
reduction applied to correlated posi-
tions, and any applicable margin rules 
with respect to both clearing members 
and customers; 
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(J) An analysis of the ability of the 
derivatives clearing organization to 
manage a potential default with re-
spect to any of the futures, options, or 
swaps that would be commingled; 

(K) A discussion of the procedures 
that the derivatives clearing organiza-
tion would follow if a clearing member 
defaulted, and the procedures that a 
clearing member would follow if a cus-
tomer defaulted, with respect to any of 
the commingled futures, options, or 
swaps in the account; and 

(L) A description of the arrange-
ments for obtaining daily position data 
with respect to futures, options, and 
swaps in the account. 

(ii) Futures account. In order for a de-
rivatives clearing organization and its 
clearing members to commingle cus-
tomer positions in futures, options, and 
swaps, and any money, securities, or 
property received to margin, guarantee 
or secure such positions, in an account 
subject to the requirements of section 
4d(a) of the Act, the derivatives clear-
ing organization shall file with the 
Commission a petition for an order 
pursuant to section 4d(a) of the Act. 
Such petition shall include, at a min-
imum, the information required under 
paragraph (b)(2)(i) of this section. 

(iii) Commission action. (A) The Com-
mission may request additional infor-
mation in support of a rule submission 
filed under paragraph (b)(2)(i) of this 
section, and may grant approval of 
such rules in accordance with § 40.5 of 
this chapter. 

(B) The Commission may request ad-
ditional information in support of a pe-
tition filed under paragraph (b)(2)(ii) of 
this section, and may issue an order 
under section 4d of the Act in its dis-
cretion. 

(c) Holding of funds and assets. A de-
rivatives clearing organization shall 
hold funds and assets belonging to 
clearing members and their customers 
in a manner which minimizes the risk 
of loss or of delay in the access by the 
derivatives clearing organization to 
such funds and assets. 

(d) Transfer of customer positions. A 
derivatives clearing organization shall 
have rules providing that the deriva-
tives clearing organization will 
promptly transfer all or a portion of a 
customer’s portfolio of positions and 

related funds at the same time from 
the carrying clearing member of the 
derivatives clearing organization to 
another clearing member of the deriva-
tives clearing organization, without re-
quiring the close-out and re-booking of 
the positions prior to the requested 
transfer, subject to the following con-
ditions: 

(1) The customer has instructed the 
carrying clearing member to make the 
transfer; 

(2) The customer is not currently in 
default to the carrying clearing mem-
ber; 

(3) The transferred positions will 
have appropriate margin at the receiv-
ing clearing member; 

(4) Any remaining positions will have 
appropriate margin at the carrying 
clearing member; and 

(5) The receiving clearing member 
has consented to the transfer. 

(e) Permitted investments. Funds and 
assets belonging to clearing members 
and their customers that are invested 
by a derivatives clearing organization 
shall be held in instruments with mini-
mal credit, market, and liquidity risks. 
Any investment of customer funds or 
assets by a derivatives clearing organi-
zation shall comply with § 1.25 of this 
chapter, as if all such funds and assets 
comprise customer funds subject to 
segregation pursuant to section 4d(a) of 
the Act and Commission regulations 
thereunder. 

§ 39.16 Default rules and procedures. 
(a) General. A derivatives clearing or-

ganization shall adopt rules and proce-
dures designed to allow for the effi-
cient, fair, and safe management of 
events during which clearing members 
become insolvent or default on the ob-
ligations of such clearing members to 
the derivatives clearing organization. 

(b) Default management plan. A de-
rivatives clearing organization shall 
maintain a current written default 
management plan that delineates the 
roles and responsibilities of its board of 
directors, its risk management com-
mittee, any other committee that a de-
rivatives clearing organization may 
have that has responsibilities for de-
fault management, and the derivatives 
clearing organization’s management, 
in addressing a default, including any 
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necessary coordination with, or notifi-
cation of, other entities and regulators. 
Such plan shall address any differences 
in procedures with respect to highly 
liquid products and less liquid prod-
ucts. A derivatives clearing organiza-
tion shall conduct and document a test 
of its default management plan at least 
on an annual basis. 

(c) Default procedures. (1) A deriva-
tives clearing organization shall adopt 
procedures that would permit the de-
rivatives clearing organization to take 
timely action to contain losses and li-
quidity pressures and to continue 
meeting its obligations in the event of 
a default on the obligations of a clear-
ing member to the derivatives clearing 
organization. 

(2) A derivatives clearing organiza-
tion shall adopt rules that set forth its 
default procedures, including: 

(i) The derivatives clearing organiza-
tion’s definition of a default; 

(ii) The actions that the derivatives 
clearing organization may take upon a 
default, which shall include the prompt 
transfer, liquidation, or hedging of the 
customer or house positions of the de-
faulting clearing member, as applica-
ble, and which may include, in the dis-
cretion of the derivatives clearing or-
ganization, the auctioning or alloca-
tion of such positions to other clearing 
members; 

(iii) Any obligations that the deriva-
tives clearing organization imposes on 
its clearing members to participate in 
auctions, or to accept allocations, of 
the customer or house positions of the 
defaulting clearing member, provided 
that: 

(A) The derivatives clearing organi-
zation shall permit a clearing member 
to outsource to a qualified third party, 
authority to act in the clearing mem-
ber’s place in any auction, subject to 
appropriate safeguards imposed by the 
derivatives clearing organization; 

(B) The derivatives clearing organi-
zation shall permit a clearing member 
to outsource to a qualified third party, 
authority to act in the clearing mem-
ber’s place in any allocations, subject 
to appropriate safeguards imposed by 
the derivatives clearing organization; 
and 

(C) Any allocation shall be propor-
tional to the size of the participating 

or accepting clearing member’s posi-
tions in the same product class at the 
derivatives clearing organization; 

(iv) The sequence in which the funds 
and assets of the defaulting clearing 
member and its customers and the fi-
nancial resources maintained by the 
derivatives clearing organization 
would be applied in the event of a de-
fault; 

(v) A provision that the funds and as-
sets of a defaulting clearing member’s 
customers shall not be applied to cover 
losses with respect to a house default; 

(vi) A provision that the excess house 
funds and assets of a defaulting clear-
ing member shall be applied to cover 
losses with respect to a customer de-
fault, if the relevant customer funds 
and assets are insufficient to cover the 
shortfall; and 

(3) A derivatives clearing organiza-
tion shall make its default rules pub-
licly available as provided in § 39.21 of 
this part. 

(d) Insolvency of a clearing member. (1) 
A derivatives clearing organization 
shall adopt rules that require a clear-
ing member to provide prompt notice 
to the derivatives clearing organiza-
tion if it becomes the subject of a 
bankruptcy petition, receivership pro-
ceeding, or the equivalent; 

(2) No later than upon receipt of such 
notice, a derivatives clearing organiza-
tion shall review the continuing eligi-
bility of the clearing member for clear-
ing membership; and 

(3) No later than upon receipt of such 
notice, a derivatives clearing organiza-
tion shall take any appropriate action, 
in its discretion, with respect to such 
clearing member or its house or cus-
tomer positions, including but not lim-
ited to liquidation or transfer of posi-
tions, suspension, or revocation of 
clearing membership. 

§ 39.17 Rule enforcement. 
(a) General. Each derivatives clearing 

organization shall: 
(1) Maintain adequate arrangements 

and resources for the effective moni-
toring and enforcement of compliance 
with the rules of the derivatives clear-
ing organization and the resolution of 
disputes; 

(2) Have the authority and ability to 
discipline, limit, suspend, or terminate 
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the activities of a clearing member due 
to a violation by the clearing member 
of any rule of the derivatives clearing 
organization; and 

(3) Report to the Commission regard-
ing rule enforcement activities and 
sanctions imposed against clearing 
members as provided in paragraph (a) 
(2) of this section, in accordance with 
§ 39.19(c)(4)(xi) of this part. 

(b) Authority to enforce rules. The 
board of directors of the derivatives 
clearing organization may delegate re-
sponsibility for compliance with the 
requirements of paragraph (a) of this 
section to the risk management com-
mittee, unless the responsibilities are 
otherwise required to be carried out by 
the chief compliance officer pursuant 
to the Act or this part. 

§ 39.18 System safeguards. 
(a) Definitions. For purposes of this 

section and § 39.34: 
Controls mean the safeguards or coun-

termeasures employed by the deriva-
tives clearing organization in order to 
protect the reliability, security, or ca-
pacity of its automated systems or the 
confidentiality, integrity, or avail-
ability of its data and information, and 
in order to enable the derivatives 
clearing organization to fulfill its stat-
utory and regulatory responsibilities. 

Controls testing means assessment of 
the derivatives clearing organization’s 
controls to determine whether such 
controls are implemented correctly, 
are operating as intended, and are ena-
bling the derivatives clearing organiza-
tion to meet the requirements estab-
lished by this section. 

Enterprise technology risk assessment 
means a written assessment that in-
cludes, but is not limited to, an anal-
ysis of threats and vulnerabilities in 
the context of mitigating controls. An 
enterprise technology risk assessment 
identifies, estimates, and prioritizes 
risks to a derivatives clearing organi-
zation’s operations or assets, or to 
market participants, individuals, or 
other entities, resulting from impair-
ment of the confidentiality, integrity, 
or availability of data and information 
or the reliability, security, or capacity 
of automated systems. 

External penetration testing means at-
tempts to penetrate a derivatives 

clearing organization’s automated sys-
tems from outside the systems’ bound-
aries to identify and exploit 
vulnerabilities. Methods of conducting 
external penetration testing include, 
but are not limited to, methods for cir-
cumventing the security features of an 
automated system. 

Internal penetration testing means at-
tempts to penetrate a derivatives 
clearing organization’s automated sys-
tems from inside the systems’ bound-
aries to identify and exploit 
vulnerabilities. Methods of conducting 
internal penetration testing include, 
but are not limited to, methods for cir-
cumventing the security features of an 
automated system. 

Key controls means those controls 
that an appropriate risk analysis deter-
mines are either critically important 
for effective system safeguards or in-
tended to address risks that evolve or 
change more frequently and therefore 
require more frequent review to ensure 
their continuing effectiveness in ad-
dressing such risks. 

Recovery time objective means the time 
period within which a derivatives 
clearing organization should be able to 
achieve recovery and resumption of 
processing, clearing, and settlement of 
transactions, after those capabilities 
become temporarily inoperable for any 
reason up to or including a wide-scale 
disruption. 

Relevant area means the metropolitan 
or other geographic area within which 
a derivatives clearing organization has 
physical infrastructure or personnel 
necessary for it to conduct activities 
necessary to the processing, clearing, 
and settlement of transactions. The 
term ‘‘relevant area’’ also includes 
communities economically integrated 
with, adjacent to, or within normal 
commuting distance of that metropoli-
tan or other geographic area. 

Security incident means a cybersecu-
rity or physical security event that ac-
tually jeopardizes or has a significant 
likelihood of jeopardizing automated 
system operation, reliability, security, 
or capacity, or the availability, con-
fidentiality or integrity of data. 

Security incident response plan means 
a written plan documenting the deriva-
tives clearing organization’s policies, 
controls, procedures, and resources for 
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identifying, responding to, mitigating, 
and recovering from security incidents, 
and the roles and responsibilities of its 
management, staff, and independent 
contractors in responding to security 
incidents. A security incident response 
plan may be a separate document or a 
business continuity-disaster recovery 
plan section or appendix dedicated to 
security incident response. 

Security incident response plan testing 
means testing of a derivatives clearing 
organization’s security incident re-
sponse plan to determine the plan’s ef-
fectiveness, identify its potential 
weaknesses or deficiencies, enable reg-
ular plan updating and improvement, 
and maintain organizational prepared-
ness and resiliency with respect to se-
curity incidents. Methods of con-
ducting security incident response plan 
testing may include, but are not lim-
ited to, checklist completion, walk- 
through or table-top exercises, simula-
tions, and comprehensive exercises. 

Vulnerability testing means testing of 
a derivatives clearing organization’s 
automated systems to determine what 
information may be discoverable 
through a reconnaissance analysis of 
those systems and what vulnerabilities 
may be present on those systems. 

Wide-scale disruption means an event 
that causes a severe disruption or de-
struction of transportation, tele-
communications, power, water, or 
other critical infrastructure compo-
nents in a relevant area, or an event 
that results in an evacuation or un-
availability of the population in a rel-
evant area. 

(b) Program of risk analysis and over-
sight—(1) General. A derivatives clear-
ing organization shall establish and 
maintain a program of risk analysis 
and oversight with respect to its oper-
ations and automated systems to iden-
tify and minimize sources of oper-
ational risk through: 

(i) The development of appropriate 
controls and procedures; and 

(ii) The development of automated 
systems that are reliable, secure, and 
have adequate scalable capacity. 

(2) Elements of program. A derivatives 
clearing organization’s program of risk 
analysis and oversight with respect to 
its operations and automated systems, 
as described in paragraph (b)(1) of this 

section, shall address each of the fol-
lowing elements: 

(i) Information security, including, 
but not limited to, controls relating to: 
Access to systems and data (including, 
least privilege, separation of duties, ac-
count monitoring and control); user 
and device identification and authen-
tication; security awareness training; 
audit log maintenance, monitoring, 
and analysis; media protection; per-
sonnel security and screening; auto-
mated system and communications 
protection (including, network port 
control, boundary defenses, 
encryption); system and information 
integrity (including, malware defenses, 
software integrity monitoring); vulner-
ability management; penetration test-
ing; security incident response and 
management; and any other elements 
of information security included in 
generally accepted best practices; 

(ii) Business continuity and disaster 
recovery planning and resources, in-
cluding, but not limited to the controls 
and capabilities described in paragraph 
(c) of this section; and any other ele-
ments of business continuity and dis-
aster recovery planning and resources 
included in generally accepted best 
practices; 

(iii) Capacity and performance plan-
ning, including, but not limited to, 
controls for monitoring the derivatives 
clearing organization’s systems to en-
sure adequate scalable capacity (in-
cluding, testing, monitoring, and anal-
ysis of current and projected future ca-
pacity and performance, and of possible 
capacity degradation due to planned 
automated system changes); and any 
other elements of capacity and per-
formance planning included in gen-
erally accepted best practices; 

(iv) Systems operations, including, 
but not limited to, system mainte-
nance; configuration management (in-
cluding, baseline configuration, con-
figuration change and patch manage-
ment, least functionality, inventory of 
authorized and unauthorized devices 
and software); event and problem re-
sponse and management; and any other 
elements of system operations included 
in generally accepted best practices; 

(v) Systems development and quality 
assurance, including, but not limited 
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to, requirements development; pre-pro-
duction and regression testing; change 
management procedures and approvals; 
outsourcing and vendor management; 
training in secure coding practices; and 
any other elements of systems develop-
ment and quality assurance included in 
generally accepted best practices; and 

(vi) Physical security and environ-
mental controls, including, but not 
limited to, physical access and moni-
toring; power, telecommunication, and 
environmental controls; fire protec-
tion; and any other elements of phys-
ical security and environmental con-
trols included in generally accepted 
best practices. 

(3) Standards for program. In address-
ing the elements listed under para-
graph (b)(2) of this section, a deriva-
tives clearing organization shall follow 
generally accepted standards and in-
dustry best practices with respect to 
the development, operation, reliability, 
security, and capacity of automated 
systems. 

(4) Resources. A derivatives clearing 
organization shall establish and main-
tain resources that allow for the fulfill-
ment of each obligation and responsi-
bility of the derivatives clearing orga-
nization, including the daily proc-
essing, clearing, and settlement of 
transactions, in light of any risk to its 
operations and automated systems. 
The derivatives clearing organization 
shall periodically verify the adequacy 
of such resources. 

(c) Business continuity and disaster re-
covery—(1) General. A derivatives clear-
ing organization shall establish and 
maintain a business continuity and dis-
aster recovery plan, emergency proce-
dures, and physical, technological, and 
personnel resources sufficient to enable 
the timely recovery and resumption of 
operations and the fulfillment of each 
obligation and responsibility of the de-
rivatives clearing organization, includ-
ing, but not limited to, the daily proc-
essing, clearing, and settlement of 
transactions, following any disruption 
of its operations. 

(2) Recovery time objective. A deriva-
tives clearing organization’s business 
continuity and disaster recovery plan, 
as described in paragraph (c)(1) of this 
section, shall have, and the derivatives 
clearing organization shall maintain 

physical, technological, and personnel 
resources sufficient to meet, a recovery 
time objective of no later than the next 
business day following a disruption. 

(3) Coordination of plans. A deriva-
tives clearing organization shall, to the 
extent practicable: 

(i) Coordinate its business continuity 
and disaster recovery plan with those 
of its clearing members, in a manner 
adequate to enable effective resump-
tion of daily processing, clearing, and 
settlement of transactions following a 
disruption; 

(ii) Initiate and coordinate periodic, 
synchronized testing of its business 
continuity and disaster recovery plan 
with those of its clearing members; and 

(iii) Ensure that its business con-
tinuity and disaster recovery plan 
takes into account the plans of its pro-
viders of essential services, including 
telecommunications, power, and water. 

(d) Outsourcing. (1) A derivatives 
clearing organization shall maintain 
the resources required under para-
graphs (b)(4) and (c)(1) of this section 
either: 

(i) Using its own employees as per-
sonnel, and property that it owns, li-
censes, or leases; or 

(ii) Through written contractual ar-
rangements with another derivatives 
clearing organization or other service 
provider. 

(2) Retention of responsibility. A de-
rivatives clearing organization that en-
ters into a contractual outsourcing ar-
rangement shall retain complete re-
sponsibility for any failure to meet the 
requirements specified in paragraphs 
(b) and (c) of this section. The deriva-
tives clearing organization must em-
ploy personnel with the expertise nec-
essary to enable it to supervise the 
service provider’s delivery of the serv-
ices. 

(3) Testing of resources. The testing re-
ferred to in paragraph (e) of this sec-
tion shall apply to all of the deriva-
tives clearing organization’s own and 
outsourced resources, and shall verify 
that all such resources will work to-
gether effectively. Where testing is re-
quired to be conducted by an inde-
pendent contractor, the derivatives 
clearing organization shall engage a 
contractor that is independent from 
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both the derivatives clearing organiza-
tion and any outside service provider 
used to design, develop, or maintain 
the resources being tested. 

(e) Testing—(1) General. A derivatives 
clearing organization shall conduct 
regular, periodic, and objective testing 
and review of: 

(i) Its automated systems to ensure 
that they are reliable, secure, and have 
adequate scalable capacity; and 

(ii) Its business continuity and dis-
aster recovery capabilities, using test-
ing protocols adequate to ensure that 
the derivatives clearing organization’s 
backup resources are sufficient to meet 
the requirements of paragraph (c) of 
this section. 

(2) Vulnerability testing. A derivatives 
clearing organization shall conduct 
vulnerability testing of a scope suffi-
cient to satisfy the requirements set 
forth in paragraph (e)(8) of this section. 

(i) A derivatives clearing organiza-
tion shall conduct such vulnerability 
testing at a frequency determined by 
an appropriate risk analysis, but no 
less frequently than quarterly. 

(ii) Such vulnerability testing shall 
include automated vulnerability scan-
ning, which shall follow generally ac-
cepted best practices. 

(iii) A derivatives clearing organiza-
tion shall conduct vulnerability testing 
by engaging independent contractors 
or by using employees of the deriva-
tives clearing organization who are not 
responsible for development or oper-
ation of the systems or capabilities 
being tested. 

(3) External penetration testing. A de-
rivatives clearing organization shall 
conduct external penetration testing of 
a scope sufficient to satisfy the re-
quirements set forth in paragraph (e)(8) 
of this section. 

(i) A derivatives clearing organiza-
tion shall conduct such external pene-
tration testing at a frequency deter-
mined by an appropriate risk analysis, 
but no less frequently than annually. 

(ii) A derivatives clearing organiza-
tion shall engage independent contrac-
tors to conduct the required annual ex-
ternal penetration test. A derivatives 
clearing organization may conduct 
other external penetration testing by 
using employees of the derivatives 
clearing organization who are not re-

sponsible for development or operation 
of the systems or capabilities being 
tested. 

(4) Internal penetration testing. A de-
rivatives clearing organization shall 
conduct internal penetration testing of 
a scope sufficient to satisfy the re-
quirements set forth in paragraph (e)(8) 
of this section. 

(i) A derivatives clearing organiza-
tion shall conduct such internal pene-
tration testing at a frequency deter-
mined by an appropriate risk analysis, 
but no less frequently than annually. 

(ii) A derivatives clearing organiza-
tion shall conduct internal penetration 
testing by engaging independent con-
tractors, or by using employees of the 
derivatives clearing organization who 
are not responsible for development or 
operation of the systems or capabilities 
being tested. 

(5) Controls testing. A derivatives 
clearing organization shall conduct 
controls testing of a scope sufficient to 
satisfy the requirements set forth in 
paragraph (e)(8) of this section. 

(i) A derivatives clearing organiza-
tion shall conduct controls testing, 
which includes testing of each control 
included in its program of risk analysis 
and oversight, at a frequency deter-
mined by an appropriate risk analysis, 
but shall test and assess key controls 
no less frequently than every three 
years. A derivatives clearing organiza-
tion may conduct such testing on a 
rolling basis over the course of the re-
quired period. 

(ii) A derivatives clearing organiza-
tion shall engage independent contrac-
tors to test and assess the key controls 
included in the derivatives clearing or-
ganization’s program of risk analysis 
and oversight no less frequently than 
every three years. A derivatives clear-
ing organization may conduct any 
other controls testing required by this 
section by using independent contrac-
tors or employees of the derivatives 
clearing organization who are not re-
sponsible for development or operation 
of the systems or capabilities being 
tested. 

(6) Security incident response plan test-
ing. A derivatives clearing organization 
shall conduct security incident re-
sponse plan testing sufficient to satisfy 
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the requirements set forth in para-
graph (e)(8) of this section. 

(i) The derivatives clearing organiza-
tion shall conduct such security inci-
dent response plan testing at a fre-
quency determined by an appropriate 
risk analysis, but no less frequently 
than annually. 

(ii) The derivatives clearing organi-
zation’s security incident response plan 
shall include, without limitation, the 
derivatives clearing organization’s def-
inition and classification of security 
incidents, its policies and procedures 
for reporting security incidents and for 
internal and external communication 
and information sharing regarding se-
curity incidents, and the hand-off and 
escalation points in its security inci-
dent response process. 

(iii) The derivatives clearing organi-
zation may coordinate its security in-
cident response plan testing with other 
testing required by this section or with 
testing of its other business con-
tinuity-disaster recovery and crisis 
management plans. 

(iv) The derivatives clearing organi-
zation may conduct security incident 
response plan testing by engaging inde-
pendent contractors or by using em-
ployees of the derivatives clearing or-
ganization. 

(7) Enterprise technology risk assess-
ment. A derivatives clearing organiza-
tion shall conduct enterprise tech-
nology risk assessments of a scope suf-
ficient to satisfy the requirements set 
forth in paragraph (e)(8) of this section. 

(i) A derivatives clearing organiza-
tion shall conduct an enterprise tech-
nology risk assessment at a frequency 
determined by an appropriate risk 
analysis, but no less frequently than 
annually. A derivatives clearing orga-
nization that has conducted an enter-
prise technology risk assessment that 
complies with this section may con-
duct subsequent assessments by updat-
ing the previous assessment. 

(ii) A derivatives clearing organiza-
tion may conduct enterprise tech-
nology risk assessments by using inde-
pendent contractors or employees of 
the derivatives clearing organization 
who are not responsible for develop-
ment or operation of the systems or ca-
pabilities being assessed. 

(8) Scope of testing and assessment. The 
scope of testing and assessment re-
quired by this section shall be broad 
enough to include the testing of auto-
mated systems and controls that a de-
rivatives clearing organization’s re-
quired program of risk analysis and 
oversight and its current cybersecurity 
threat analysis indicate is necessary to 
identify risks and vulnerabilities that 
could enable an intruder or unauthor-
ized user or insider to: 

(i) Interfere with the derivatives 
clearing organization’s operations or 
with fulfillment of its statutory and 
regulatory responsibilities; 

(ii) Impair or degrade the reliability, 
security, or capacity of the derivatives 
clearing organization’s automated sys-
tems; 

(iii) Add to, delete, modify, 
exfiltrate, or compromise the integrity 
of any data related to the derivatives 
clearing organization’s regulated ac-
tivities; or 

(iv) Undertake any other unauthor-
ized action affecting the derivatives 
clearing organization’s regulated ac-
tivities or the hardware or software 
used in connection with those activi-
ties. 

(9) Internal reporting and review. Both 
the senior management and the board 
of directors of the derivatives clearing 
organization shall receive and review 
reports setting forth the results of the 
testing and assessment required by this 
section. The derivatives clearing orga-
nization shall establish and follow ap-
propriate procedures for the remedi-
ation of issues identified through such 
review, as provided in paragraph (e)(10) 
of this section, and for evaluation of 
the effectiveness of testing and assess-
ment protocols. 

(10) Remediation. A derivatives clear-
ing organization shall identify and doc-
ument the vulnerabilities and defi-
ciencies in its systems revealed by the 
testing and assessment required by this 
section. The derivatives clearing orga-
nization shall conduct and document 
an appropriate analysis of the risks 
presented by each vulnerability or defi-
ciency to determine and document 
whether to remediate the vulnerability 
or deficiency or accept the associated 
risk. When a derivatives clearing orga-
nization determines to remediate a 
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vulnerability or deficiency, it must re-
mediate in a timely manner given the 
nature and magnitude of the associated 
risk. 

(f) Recordkeeping. A derivatives clear-
ing organization shall maintain, and 
provide to staff of the Division of 
Clearing and Risk, or any successor di-
vision, promptly upon request, pursu-
ant to § 1.31 of this chapter: 

(1) Current copies of the derivatives 
clearing organization’s business con-
tinuity and disaster recovery plan and 
other emergency procedures. Such plan 
and procedures shall be updated at a 
frequency determined by an appro-
priate risk analysis, but no less fre-
quently than annually; 

(2) All assessments of the derivatives 
clearing organization’s operational 
risks or system safeguards-related con-
trols; 

(3) All reports concerning testing and 
assessment required by this section, 
whether conducted by independent con-
tractors or by employees of the deriva-
tives clearing organization; and 

(4) All other documents requested by 
staff of the Division of Clearing and 
Risk, or any successor division, in con-
nection with Commission oversight of 
system safeguards pursuant to the Act 
or Commission regulations, or in con-
nection with Commission maintenance 
of a current profile of the derivatives 
clearing organization’s automated sys-
tems. 

(5) Nothing in paragraph (f) of this 
section shall be interpreted as reducing 
or limiting in any way a derivatives 
clearing organization’s obligation to 
comply with § 1.31 of this chapter. 

(g) Notice of exceptional events. A de-
rivatives clearing organization shall 
notify staff of the Division of Clearing 
and Risk, or any successor division, 
promptly of: 

(1) Any hardware or software mal-
function, security incident, or targeted 
threat that materially impairs, or cre-
ates a significant likelihood of mate-
rial impairment, of automated system 
operation, reliability, security, or ca-
pacity; or 

(2) Any activation of the derivatives 
clearing organization’s business con-
tinuity and disaster recovery plan. 

(h) Notice of planned changes. A de-
rivatives clearing organization shall 

provide staff of the Division of Clearing 
and Risk, or any successor division, 
timely advance notice of all material: 

(1) Planned changes to the deriva-
tives clearing organization’s auto-
mated systems that may impact the re-
liability, security, or capacity of such 
systems; and 

(2) Planned changes to the deriva-
tives clearing organization’s program 
of risk analysis and oversight. 

[81 FR 64336, Sept. 19, 2016] 

§ 39.19 Reporting. 

(a) General. Each derivatives clearing 
organization shall provide to the Com-
mission the information specified in 
this section and any other information 
that the Commission deems necessary 
to conduct its oversight of a deriva-
tives clearing organization. 

(b) Submission of reports. (1) Unless 
otherwise specified by the Commission 
or its designee, each derivatives clear-
ing organization shall submit the infor-
mation required by this section to the 
Commission electronically and in a for-
mat and manner specified by the Com-
mission. 

(2) Time zones. Unless otherwise speci-
fied by the Commission or its designee, 
any stated time in this section is Cen-
tral time for information concerning 
derivatives clearing organizations lo-
cated in that time zone, and Eastern 
time for information concerning all 
other derivatives clearing organiza-
tions. 

(3) Unless otherwise specified by the 
Commission or its designee, business 
day means the intraday period of time 
starting at the business hour of 8:15 
a.m. and ending at the business hour of 
4:45 p.m., on all days except Saturdays, 
Sundays, and Federal holidays. 

(c) Reporting requirements. Each reg-
istered derivatives clearing organiza-
tion shall provide to the Commission 
or other person as may be required or 
permitted by this paragraph the infor-
mation specified below: 

(1) Daily reporting. (i) A report con-
taining the information specified by 
this paragraph (c)(1), which shall be 
compiled as of the end of each trading 
day and shall be submitted to the Com-
mission by 10 a.m. on the following 
business day: 
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(A) Initial margin requirements and 
initial margin on deposit for each 
clearing member, by house origin and 
by each customer origin; 

(B) Daily variation margin, sepa-
rately listing the mark-to-market 
amount collected from or paid to each 
clearing member, by house origin and 
by each customer origin; 

(C) All other daily cash flows relating 
to clearing and settlement including, 
but not limited to, option premiums 
and payments related to swaps such as 
coupon amounts, collected from or paid 
to each clearing member, by house ori-
gin and by each customer origin; and 

(D) End-of-day positions for each 
clearing member, by house origin and 
by each customer origin. 

(ii) The report shall contain the in-
formation required by paragraph 
(c)(1)(i) of this section for: 

(A) All futures positions, and options 
positions, as applicable; 

(B) All swaps positions; and 
(C) All securities positions that are 

held in a customer account subject to 
section 4d of the Act or are subject to 
a cross-margining agreement. 

(2) Quarterly reporting. A report of the 
derivatives clearing organization’s fi-
nancial resources as required by 
§ 39.11(f) of this part; provided that, ad-
ditional reports may be required by 
paragraph (c)(4)(i) of this section or 
§ 39.11(f) of this part. 

(3) Annual reporting—(i) Annual report 
of chief compliance officer. The annual 
report of the chief compliance officer 
required by § 39.10 of this part. 

(ii) Audited financial statements. Au-
dited year-end financial statements of 
the derivatives clearing organization 
or, if there are no financial statements 
available for the derivatives clearing 
organization itself, the consolidated 
audited year-end financial statements 
of the derivatives clearing organiza-
tion’s parent company. 

(iii) [Reserved] 
(iv) Time of report. The reports re-

quired by this paragraph (c)(3) shall be 
submitted concurrently to the Com-
mission not more than 90 days after 
the end of the derivatives clearing or-
ganization’s fiscal year; provided that, 
a derivatives clearing organization 
may request from the Commission an 
extension of time to submit a report, 

provided the derivatives clearing orga-
nization’s failure to submit the report 
in a timely manner could not be avoid-
ed without unreasonable effort or ex-
pense. Extensions of the deadline will 
be granted at the discretion of the 
Commission. 

(4) Event-specific reporting—(i) De-
crease in financial resources. If there is a 
decrease of 25 percent in the total 
value of the financial resources avail-
able to satisfy the requirements under 
§ 39.11(a)(1) of this part, either from the 
last quarterly report submitted under 
§ 39.11(f) of this part or from the value 
as of the close of the previous business 
day, the derivatives clearing organiza-
tion shall report such decrease to the 
Commission no later than one business 
day following the day the 25 percent 
threshold was reached. The report shall 
include: 

(A) The total value of the financial 
resources: 

(1) As of the close of business the day 
the 25 percent threshold was reached, 
and 

(2) If reporting a decrease in value 
from the previous business day, the 
total value of the financial resources 
immediately prior to the 25 percent de-
cline; 

(B) A breakdown of the value of each 
financial resource reported in each of 
paragraphs (c)(4)(i)(A)(1) and (2) of this 
section, calculated in accordance with 
the requirements of § 39.11(d) of this 
part, including the value of each indi-
vidual clearing member’s guaranty 
fund deposit if the derivatives clearing 
organization reports guaranty fund de-
posits as a financial resource; and 

(C) A detailed explanation for the de-
crease. 

(ii) Decrease in ownership equity. No 
later than two business days prior to 
an event which the derivatives clearing 
organization knows or reasonably 
should know will cause a decrease of 20 
percent or more in ownership equity 
from the last reported ownership eq-
uity balance as reported on a quarterly 
or audited financial statement required 
to be submitted by paragraph (c)(2) or 
(c)(3)(ii), respectively, of this section; 
but in any event no later than two 
business days after such decrease in 
ownership equity for events that 
caused the decrease about which the 
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derivatives clearing organization did 
not know and reasonably could not 
have known prior to the event. The re-
port shall include: 

(A) Pro forma financial statements 
reflecting the derivatives clearing or-
ganization’s estimated future financial 
condition following the anticipated de-
crease for reports submitted prior to 
the anticipated decrease and current fi-
nancial statements for reports sub-
mitted after such a decrease; and 

(B) Details describing the reason for 
the anticipated decrease or decrease in 
the balance. 

(iii) Six-month liquid asset requirement. 
Immediate notice when a derivatives 
clearing organization knows or reason-
ably should know of a deficit in the six- 
month liquid asset requirement of 
§ 39.11(e)(2). 

(iv) Change in current assets. No later 
than two business days after current li-
abilities exceed current assets; the no-
tice shall include a balance sheet that 
reflects the derivatives clearing orga-
nization’s current assets and current 
liabilities and an explanation as to the 
reason for the negative balance. 

(v) Request to clearing member to re-
duce its positions. Immediate notice, of 
a derivatives clearing organization’s 
request to a clearing member to reduce 
its positions because the derivatives 
clearing organization has determined 
that the clearing member has exceeded 
its exposure limit, has failed to meet 
an initial or variation margin call, or 
has failed to fulfill any other financial 
obligation to the derivatives clearing 
organization. The notice shall include: 

(A) The name of the clearing mem-
ber; 

(B) The time the clearing member 
was contacted; 

(C) The number of positions by which 
the derivatives clearing organization 
requested the reduction; 

(D) All products that are the subject 
of the request; and 

(E) The reason for the request. 
(vi) Determination to transfer or liq-

uidate positions. Immediate notice, of a 
determination that any position a de-
rivatives clearing organization carries 
for one of its clearing members must be 
liquidated immediately or transferred 
immediately, or that the trading of 
any account of a clearing member shall 

be only for the purpose of liquidation 
because that clearing member has 
failed to meet an initial or variation 
margin call or has failed to fulfill any 
other financial obligation to the de-
rivatives clearing organization. The 
notice shall include: 

(A) The name of the clearing mem-
ber; 

(B) The time the clearing member 
was contacted; 

(C) The products that are subject to 
the determination; 

(D) The number of positions that are 
subject to the determination; and 

(E) The reason for the determination. 
(vii) Default of a clearing member. Im-

mediate notice, upon the default of a 
clearing member. An event of default 
shall be determined in accordance with 
the rules of the derivatives clearing or-
ganization. The notice of default shall 
include: 

(A) The name of the clearing mem-
ber; 

(B) The products the clearing mem-
ber defaulted upon; 

(C) The number of positions the 
clearing member defaulted upon; and 

(D) The amount of the financial obli-
gation. 

(viii) Change in ownership or corporate 
or organizational structure—(A) Report-
ing requirement. Any anticipated change 
in the ownership or corporate or orga-
nizational structure of the derivatives 
clearing organization or its parent(s) 
that would: 

(1) Result in at least a 10 percent 
change of ownership of the derivatives 
clearing organization, 

(2) Create a new subsidiary or elimi-
nate a current subsidiary of the deriva-
tives clearing organization, or 

(3) Result in the transfer of all or 
substantially all of the assets of the de-
rivatives clearing organization, includ-
ing its registration as a derivatives 
clearing organization to another legal 
entity. 

(B) Required information. The report 
shall include: a chart outlining the new 
ownership or corporate or organiza-
tional structure; a brief description of 
the purpose and impact of the change; 
and any relevant agreements effecting 
the change and corporate documents 
such as articles of incorporation and 
bylaws. With respect to a corporate 
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change for which a derivatives clearing 
organization submits a request for ap-
proval to transfer its derivatives clear-
ing organization registration and open 
interest under § 39.3(f) of this part, the 
informational requirements of this 
paragraph (c)(4)(viii)(B) shall be satis-
fied by the derivatives clearing organi-
zation’s compliance with § 39.3(f)(3). 

(C) Time of report. The report shall be 
submitted to the Commission no later 
than three months prior to the antici-
pated change; provided that the deriva-
tives clearing organization may report 
the anticipated change to the Commis-
sion later than three months prior to 
the anticipated change if the deriva-
tives clearing organization does not 
know and reasonably could not have 
known of the anticipated change three 
months prior to the anticipated 
change. In such event, the derivatives 
clearing organization shall imme-
diately report such change to the Com-
mission as soon as it knows of such 
change. 

(D) Confirmation of change report. The 
derivatives clearing organization shall 
report to the Commission the con-
summation of the change no later than 
two business days following the effec-
tive date of the change. 

(ix) Change in key personnel. No later 
than two business days following the 
departure, or addition of persons who 
are key personnel as defined in § 39.1(b), 
a report that includes, as applicable, 
the name of the person who will as-
sume the duties of the position on a 
temporary basis until a permanent re-
placement fills the position. 

(x) Change in credit facility funding ar-
rangement. No later than one business 
day after a derivatives clearing organi-
zation changes an existing credit facil-
ity funding arrangement it may have 
in place, or is notified that such ar-
rangement has changed, including but 
not limited to a change in lender, 
change in the size of the facility, 
change in expiration date, or any other 
material changes or conditions. 

(xi) Sanctions. Notice of action taken, 
no later than two business days after 
the derivatives clearing organization 
imposes sanctions against a clearing 
member. 

(xii) Financial condition and events. 
Immediate notice after the derivatives 

clearing organization knows or reason-
ably should have known of: 

(A) The institution of any legal pro-
ceedings which may have a material 
adverse financial impact on the deriva-
tives clearing organization; 

(B) Any event, circumstance or situa-
tion that materially impedes the de-
rivatives clearing organization’s abil-
ity to comply with this part and is not 
otherwise required to be reported under 
this section; or 

(C) A material adverse change in the 
financial condition of any clearing 
member that is not otherwise required 
to be reported under this section. 

(xiii) Financial statements material in-
adequacies. If a derivatives clearing or-
ganization discovers or is notified by 
an independent public accountant of 
the existence of any material inad-
equacy in a financial statement, such 
derivatives clearing organization shall 
give notice of such material inad-
equacy within 24 hours, and within 48 
hours after giving such notice file a 
written report stating what steps have 
been and are being taken to correct the 
material inadequacy. 

(xiv)–(xv) [Reserved] 
(xvi) System safeguards. A report of: 
(A) Exceptional events as required by 

§ 39.18(g) of this part; or 
(B) Planned changes as required by 

§ 39.18(h) of this part. 
(5) Requested reporting. (i) Upon re-

quest by the Commission, a derivatives 
clearing organization shall file with 
the Commission such information re-
lated to its business as a clearing orga-
nization, including information relat-
ing to trade and clearing details, in the 
format and manner specified, and with-
in the time provided, by the Commis-
sion in the request. 

(ii) Upon request by the Commission, 
a derivatives clearing organization 
shall file with the Commission a writ-
ten demonstration, containing such 
supporting data, information and docu-
ments, that the derivatives clearing or-
ganization is in compliance with one or 
more core principles and relevant pro-
visions of this part, in the format and 
manner specified, and within the time 
provided, by the Commission in the re-
quest. 
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(iii) Upon request by the Commis-
sion, a derivatives clearing organiza-
tion shall file with the Commission, for 
each customer origin of each clearing 
member, the end-of-day gross positions 
of each beneficial owner, in the format 
and manner specified, and within the 
time provided, by the Commission in 
the request. Nothing in this paragraph 
shall affect the obligation of a deriva-
tives clearing organization to comply 
with the daily reporting requirements 
of paragraph (c)(1) of this section. 

§ 39.20 Recordkeeping. 
(a) Requirement to maintain informa-

tion. Each derivatives clearing organi-
zation shall maintain records of all ac-
tivities related to its business as a de-
rivatives clearing organization. Such 
records shall include, but are not lim-
ited to, records of: 

(1) All cleared transactions, including 
swaps; 

(2) All information necessary to 
record allocation of bunched orders for 
cleared swaps; 

(3) All information required to be cre-
ated, generated, or reported under this 
part 39, including but not limited to 
the results of and methodology used for 
all tests, reviews, and calculations in 
connection with setting and evaluating 
margin levels, determining the value 
and adequacy of financial resources, 
and establishing settlement prices; 

(4) All rules and procedures required 
to be submitted pursuant to this part 
39 and part 40 of this chapter, including 
all proposed changes in rules, proce-
dures or operations subject to § 40.10 of 
this chapter; and 

(5) Any data or documentation re-
quired by the Commission or by the de-
rivatives clearing organization to be 
submitted to the derivatives clearing 
organization by its clearing members, 
or by any other person in connection 
with the derivatives clearing organiza-
tion’s clearing and settlement activi-
ties. 

(b) Form and manner of maintaining in-
formation—(1) General. The records re-
quired to be maintained by this chap-
ter shall be maintained in accordance 
with the provisions of § 1.31 of this 
chapter, for a period of not less than 5 
years, except as provided in paragraph 
(b)(2) of this section. 

(2) Exception for swap data. Each de-
rivatives clearing organization that 
clears swaps must maintain swap data 
in accordance with the requirements of 
part 45 of this chapter. 

§ 39.21 Public information. 
(a) General. Each derivatives clearing 

organization shall provide to market 
participants sufficient information to 
enable the market participants to iden-
tify and evaluate accurately the risks 
and costs associated with using the 
services of the derivatives clearing or-
ganization. In furtherance of this ob-
jective, each derivatives clearing orga-
nization shall have clear and com-
prehensive rules and procedures. 

(b) Availability of information. Each 
derivatives clearing organization shall 
make information concerning the rules 
and the operating and default proce-
dures governing the clearing and set-
tlement systems of the derivatives 
clearing organization available to mar-
ket participants. 

(c) Public disclosure. Each derivatives 
clearing organization shall disclose 
publicly and to the Commission infor-
mation concerning: 

(1) The terms and conditions of each 
contract, agreement, and transaction 
cleared and settled by the derivatives 
clearing organization; 

(2) Each clearing and other fee that 
the derivatives clearing organization 
charges its clearing members; 

(3) The margin-setting methodology; 
(4) The size and composition of the fi-

nancial resource package available in 
the event of a clearing member default; 

(5) Daily settlement prices, volume, 
and open interest for each contract, 
agreement, or transaction cleared or 
settled by the derivatives clearing or-
ganization; 

(6) The derivatives clearing organiza-
tion’s rules and procedures for defaults 
in accordance with § 39.16 of this part; 
and 

(7) Any other matter that is relevant 
to participation in the clearing and 
settlement activities of the derivatives 
clearing organization. 

(d) Publication of information. The de-
rivatives clearing organization shall 
make its rulebook, a list of all current 
clearing members, and the information 
listed in paragraph (c) of this section 
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readily available to the general public, 
in a timely manner, by posting such in-
formation on the derivatives clearing 
organization’s Web site, unless other-
wise permitted by the Commission. The 
information required in paragraph 
(c)(5) of this section shall be made 
available to the public no later than 
the business day following the day to 
which the information pertains. 

§ 39.22 Information sharing. 
Each derivatives clearing organiza-

tion shall enter into, and abide by the 
terms of, each appropriate and applica-
ble domestic and international infor-
mation-sharing agreement, and shall 
use relevant information obtained from 
each such agreement in carrying out 
the risk management program of the 
derivatives clearing organization. 

§ 39.23 Antitrust considerations. 
Unless necessary or appropriate to 

achieve the purposes of the Act, a de-
rivatives clearing organization shall 
not adopt any rule or take any action 
that results in any unreasonable re-
straint of trade, or impose any mate-
rial anticompetitive burden. 

§§ 39.24–39.26 [Reserved] 

§ 39.27 Legal risk considerations. 
(a) Legal authorization. A derivatives 

clearing organization shall be duly or-
ganized, legally authorized to conduct 
business, and remain in good standing 
at all times in the relevant jurisdic-
tions. If the derivatives clearing orga-
nization provides clearing services out-
side the United States, it shall be duly 
organized to conduct business and re-
main in good standing at all times in 
the relevant jurisdictions, and be au-
thorized by the appropriate foreign li-
censing authority. 

(b) Legal framework. A derivatives 
clearing organization shall operate 
pursuant to a well-founded, trans-
parent, and enforceable legal frame-
work that addresses each aspect of the 
activities of the derivatives clearing 
organization. As applicable, the frame-
work shall provide for: 

(1) The derivatives clearing organiza-
tion to act as a counterparty, including 
novation; 

(2) Netting arrangements; 

(3) The derivatives clearing organiza-
tion’s interest in collateral; 

(4) The steps that a derivatives clear-
ing organization would take to address 
a default of a clearing member, includ-
ing but not limited to, the unimpeded 
ability to liquidate collateral and close 
out or transfer positions in a timely 
manner; 

(5) Finality of settlement and funds 
transfers that are irrevocable and un-
conditional when effected (no later 
than when a derivatives clearing orga-
nization’s accounts are debited and 
credited); and 

(6) Other significant aspects of the 
derivatives clearing organization’s op-
erations, risk management procedures, 
and related requirements. 

(c) Conflict of laws. If a derivatives 
clearing organization provides clearing 
services outside the United States: 

(1) The derivatives clearing organiza-
tion shall identify and address any ma-
terial conflict of law issues. The de-
rivatives clearing organization’s con-
tractual agreements shall specify a 
choice of law. 

(2) The derivatives clearing organiza-
tion shall be able to demonstrate the 
enforceability of its choice of law in 
relevant jurisdictions and that its 
rules, procedures, and contracts are en-
forceable in all relevant jurisdictions. 

§§ 39.28–329.29 [Reserved] 

Subpart C—Provisions Applicable 
to Systemically Important De-
rivatives Clearing Organiza-
tions and Derivatives Clearing 
Organizations That Elect To Be 
Subject to the Provisions of 
This Subpart 

SOURCE: 78 FR 72514, Dec. 2, 2013, unless 
otherwise noted. 

§ 39.30 Scope. 

(a) The provisions of this subpart 
apply to each of the following: a sub-
part C derivatives clearing organiza-
tion, a systemically important deriva-
tives clearing organization, and any de-
rivatives clearing organization, as de-
fined under section 1a(15) of the Act 
and § 1.3(d) of this chapter, seeking to 
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become a subpart C derivatives clear-
ing organization pursuant to § 39.31. 

(b) A systemically important deriva-
tives clearing organization is subject 
to the provisions of subparts A and B of 
this part in addition to the provisions 
of this subpart. 

(c) A subpart C derivatives clearing 
organization is subject to the provi-
sions of subparts A and B of this part 
in addition to the provisions of this 
subpart except for §§ 39.41 and 39.42. 

§ 39.31 Election to become subject to 
the provisions of this subpart. 

(a) Election eligibility. (1) A deriva-
tives clearing organization that is reg-
istered with the Commission and that 
is not a systemically important deriva-
tives clearing organization may elect 
to become a subpart C derivatives 
clearing organization subject to the 
provisions of this subpart, using the 
procedures set forth in paragraph (b) of 
this section. 

(2) An applicant for registration as a 
derivatives clearing organization pur-
suant to § 39.3 may elect to become a 
subpart C derivatives clearing organi-
zation subject to the provisions of this 
subpart as part of its application for 
registration using the procedures set 
forth in paragraph (c) of this section. 

(b) Election and withdrawal procedures 
applicable to registered derivatives clear-
ing organizations—(1) Election. A deriva-
tives clearing organization that is reg-
istered with the Commission and that 
is not a systemically important deriva-
tives clearing organization may re-
quest that the Commission accept its 
election to become a subpart C deriva-
tives clearing organization by filing 
with the Commission a completed Sub-
part C Election Form. The Subpart C 
Election Form shall include the elec-
tion and all certifications, disclosures 
and exhibits, as provided in appendix B 
to this part and any amendments or 
supplements thereto filed with the 
Commission pursuant to paragraphs 
(b)(2) and (3) of this section. 

(2) Submission of supplemental informa-
tion. The filing of a Subpart C Election 
Form does not create a presumption 
that the Subpart C Election Form is 
materially complete or that supple-
mental information will not be re-
quired. The Commission, at any time 

prior to the effective date, as provided 
in paragraph (b)(4) of this section, may 
request that the derivatives clearing 
organization submit supplemental in-
formation in order for the Commission 
to process the Subpart C Election 
Form, and the derivatives clearing or-
ganization shall file such supplemental 
information with the Commission. 

(3) Amendments. A derivatives clear-
ing organization shall promptly amend 
its Subpart C Election Form if it dis-
covers a material omission or error in, 
or if there is a material change in, the 
information provided to the Commis-
sion in the Subpart C Election Form or 
other information provided in connec-
tion with the Subpart C Election Form. 

(4) Effective date. A derivatives clear-
ing organization’s election to become a 
subpart C derivatives clearing organi-
zation shall become effective: 

(i) Upon the later of the following, 
provided the Commission has neither 
stayed nor denied such election as set 
forth in paragraph (b)(5) of this section. 

(A) The effective date specified by 
the derivatives clearing organization 
in its Subpart C Election Form; or 

(B) Ten business days after the de-
rivatives clearing organization files its 
Subpart C Election Form with the 
Commission; 

(ii) Or upon the effective date set 
forth in written notification from the 
Commission that it shall permit the 
election to take effect after a stay 
issued pursuant to paragraph (b)(5) of 
this section. 

(5) Stay or denial of election. Prior to 
the effective date set forth in para-
graph (b)(4)(i) of this section, the Com-
mission may stay or deny a derivatives 
clearing organization’s election to be-
come a subpart C derivatives clearing 
organization by issuing a written noti-
fication thereof to the derivatives 
clearing organization. 

(6) Commission acknowledgement. The 
Commission may acknowledge, in writ-
ing, that it has received a Subpart C 
Election Form filed by a derivatives 
clearing organization and that it has 
permitted the derivatives clearing or-
ganization’s election to become subject 
to the provisions of this subpart to 
take effect, and the effective date of 
such election. 
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(7) Withdrawal of election. A deriva-
tives clearing organization that has 
filed a Subpart C Election Form may 
withdraw an election to become subject 
to the provisions of this subpart at any 
time prior to the date that the election 
is permitted to take effect by filing 
with the Commission a notice of the 
withdrawal of election. 

(c) Election and withdrawal procedures 
applicable to applicants for registration as 
derivatives clearing organization—(1) 
Election. An applicant for registration 
as a derivatives clearing organization 
that requests an election to become 
subject to the provisions of this sub-
part may make that request by attach-
ing a completed Subpart C Election 
Form to the Form DCO that it files 
pursuant to § 39.3. The Subpart C Elec-
tion Form shall include the election 
and all certifications, disclosures and 
exhibits, as provided in appendix B of 
this part, and any amendments or sup-
plements thereto filed with the Com-
mission pursuant to paragraphs (c)(3) 
or (4) of this section. 

(2) Election review and effective date. 
The Commission shall review the appli-
cant’s Subpart C Election Form as part 
of the Commission’s review of its appli-
cation for registration pursuant to 
§ 39.3(a). The Commission may permit 
the applicant’s election to take effect 
at the time it approves the applicant’s 
application for registration by pro-
viding written notice thereof to the ap-
plicant. The Commission shall not ap-
prove any application for registration 
filed pursuant to § 39.3(a) for which a 
Subpart C Election Form is pending, if 
the Commission determines that the 
applicant’s election to become subject 
to this subpart should not become ef-
fective because the applicant has not 
demonstrated its ability to comply 
with the applicable provisions of this 
subpart. 

(3) Submission of supplemental informa-
tion. The filing of a Subpart C Election 
Form does not create a presumption 
that the Subpart C Election Form is 
materially complete or that supple-
mental information will not be re-
quired. At any time during the Com-
mission’s review of the Subpart C Elec-
tion Form, the Commission may re-
quest that the applicant submit supple-
mental information in order for the 

Commission to process the Subpart C 
Election Form and the applicant shall 
file such supplemental information 
with the Commission. 

(4) Amendments. An applicant for reg-
istration as a derivatives clearing orga-
nization shall promptly amend its Sub-
part C Election Form if it discovers a 
material omission or error in, or if 
there is a material change in, the infor-
mation provided to the Commission in 
the Subpart C Election Form or other 
information provided in connection 
with the Subpart C Election Form. 

(5) Withdrawal of election. An appli-
cant for registration as a derivatives 
clearing organization may withdraw an 
election to become subject to the pro-
visions of this subpart by filing with 
the Commission a notice of the with-
drawal of its Subpart C Election Form 
at any time prior to the date that the 
Commission approves its application 
for registration as a derivatives clear-
ing organization. The applicant may 
withdraw its Subpart C Election Form 
without withdrawing its Form DCO. 

(d) Public information. The following 
portions of the Subpart C Election 
Form will be public: The Elections and 
Certifications and Disclosures in the 
Subpart C Election Form, the rules of 
the derivatives clearing organization, 
the regulatory compliance chart, and 
any other portion of the Subpart C 
Election Form not covered by a request 
for confidential treatment complying 
with the requirements of § 145.9 of this 
chapter. 

(e) Rescission of election. (1) Notice of 
intent to rescind. A subpart C deriva-
tives clearing organization may rescind 
its election to be subject to the provi-
sions of this subpart and terminate its 
status as a subpart C derivatives clear-
ing organization by filing with the 
Commission a notice of its intent to re-
scind such election. The notice of in-
tent to rescind the election shall in-
clude: 

(i) The effective date of the rescis-
sion; and 

(ii) A certification signed by the rel-
evant duly authorized representative of 
the subpart C derivatives clearing or-
ganization, as specified in paragraph 
three of the General Instructions to 
the Subpart C Election Form, stating 
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that the subpart C derivatives clearing 
organization: 

(A) Has provided the notice to its 
clearing members required by para-
graph (e)(3)(i)(A) of this section; 

(B) Will provide the notice to its 
clearing members required by para-
graph (e)(3)(i)(B) of this section; 

(C) Has provided the notice to the 
general public required by paragraph 
(e)(3)(ii)(A) of this section; 

(D) Will provide notice to the general 
public required by paragraph 
(e)(3)(ii)(B) of this section; and 

(E) Has removed all references to the 
organization as a subpart C derivatives 
clearing organization and a qualifying 
central counterparty on its Web site 
and in all other material that it pro-
vides to its clearing members and cus-
tomers, other market participants or 
members of the public, as required by 
paragraph (e)(3)(ii)(C) of this section. 

(2) Effective date. The rescission of the 
election to be subject to the provisions 
of this subpart shall become effective 
on the date set forth in the notice of 
intent to rescind the election filed by 
the subpart C derivatives clearing or-
ganization pursuant to paragraph (e)(1) 
of this section, provided that the re-
scission may become effective no ear-
lier than 180 days after the notice of in-
tent to rescind the election is filed 
with the Commission. The subpart C 
derivatives clearing organization shall 
continue to comply with all of the pro-
visions of this subpart until such effec-
tive date. 

(3) Additional notice requirements. (i) A 
subpart C derivatives clearing organi-
zation shall provide the following no-
tices, at the following times, to each of 
its clearing members and shall have 
rules in place requiring each of its 
clearing members to provide the fol-
lowing notices to each of the clearing 
member’s customers: 

(A) No later than the filing of a no-
tice of its intent to rescind its election 
to be subject to the provisions of this 
subpart, written notice that it intends 
to file such notice with the Commis-
sion and the effective date thereof; and 

(B) On the effective date of the re-
scission of its election to be subject to 
the provisions of this subpart, written 
notice that the rescission has become 
effective. 

(ii) A subpart C derivatives clearing 
organization shall: 

(A) No later than the filing of a no-
tice of its intent to rescind its election 
to be subject to the provisions of this 
subpart, provide notice to the general 
public, displayed prominently on its 
Web site, of its intent to rescind its 
election to be subject to the provisions 
of this subpart; 

(B) On and after the effective date of 
the rescission of its election to be sub-
ject to the provisions of this subpart, 
provide notice to the general public, 
displayed prominently on its Web site, 
that the rescission has become effec-
tive; and 

(C) Prior to the filing of a notice of 
its intent to rescind its election to be-
come subject to the provisions of this 
subpart, remove all references to the 
derivatives clearing organization’s sta-
tus as a subpart C derivatives clearing 
organization and a qualifying central 
counterparty on its Web site and in all 
other materials that it provides to its 
clearing members and customers, other 
market participants, or the general 
public. 

(iii) The employees and representa-
tives of a derivatives clearing organiza-
tion that has filed a notice of its intent 
to rescind its election to be subject to 
the provisions of this subpart shall re-
frain from referring to the organization 
as a subpart C derivatives clearing or-
ganization and a qualifying central 
counterparty on and after the date that 
the notice of intent to rescind the elec-
tion is filed. 

(4) Effect of rescission. The rescission 
of a subpart C derivatives clearing or-
ganization’s election to be subject to 
the provisions of this subpart shall not 
affect the authority of the Commission 
concerning any activities or events oc-
curring during the time that the de-
rivatives clearing organization main-
tained its status as a subpart C deriva-
tives clearing organization. 

(f) Loss of designation as a systemically 
important derivatives clearing organiza-
tion. A systemically important deriva-
tives clearing organization whose des-
ignation of systemic importance is re-
scinded by the Financial Stability 
Oversight Council, shall immediately 
be deemed to be a subpart C derivatives 

VerDate Sep<11>2014 19:00 May 10, 2017 Jkt 241057 PO 00000 Frm 00842 Fmt 8010 Sfmt 8010 Q:\17\17V1.TXT 31lp
ow

el
l o

n 
D

S
K

54
D

X
V

N
1O

F
R

 w
ith

 $
$_

JO
B



833 

Commodity Futures Trading Commission § 39.32 

clearing organization and shall con-
tinue to comply with the provisions of 
this subpart unless such derivatives 
clearing organization elects to rescind 
its status as a subpart C derivatives 
clearing organization in accordance 
with the requirements of paragraph (e) 
of this section. 

(g) All forms and notices required by 
this section shall be filed electroni-
cally with the Secretary of the Com-
mission in the format and manner 
specified by the Commission. 

§ 39.32 Governance for systemically 
important derivatives clearing or-
ganizations and subpart C deriva-
tives clearing organizations. 

(a) General rules. (1) Each system-
ically important derivatives clearing 
organization and subpart C derivatives 
clearing organization shall have gov-
ernance arrangements that: 

(i) Are written; 
(ii) Are clear and transparent; 
(iii) Place a high priority on the safe-

ty and efficiency of the systemically 
important derivatives clearing organi-
zation or subpart C derivatives clearing 
organization; and 

(iv) Explicitly support the stability 
of the broader financial system and 
other relevant public interest consider-
ations of clearing members, customers 
of clearing members, and other rel-
evant stakeholders. 

(2) The board of directors shall make 
certain that the systemically impor-
tant derivatives clearing organization’s 
or subpart C derivatives clearing orga-
nization’s design, rules, overall strat-
egy, and major decisions appropriately 
reflect the legitimate interests of 
clearing members, customers of clear-
ing members, and other relevant stake-
holders. 

(3) To an extent consistent with 
other statutory and regulatory require-
ments on confidentiality and disclo-
sure: 

(i) Major decisions of the board of di-
rectors should be clearly disclosed to 
clearing members, other relevant 
stakeholders, and to the Commission; 
and 

(ii) Major decisions of the board of di-
rectors having a broad market impact 
should be clearly disclosed to the pub-
lic; 

(b) Governance arrangements. Each 
systemically important derivatives 
clearing organization and subpart C de-
rivatives clearing organization shall 
have governance arrangements that: 

(1) Are clear and documented; 
(2) To an extent consistent with 

other statutory and regulatory require-
ments on confidentiality and disclo-
sure, are disclosed, as appropriate, to 
the Commission and to other relevant 
authorities, to clearing members and 
to customers of clearing members, to 
the owners of the systemically impor-
tant derivatives clearing organization 
or subpart C derivatives clearing orga-
nization, and to the public; 

(3) Describe the structure pursuant 
to which the board of directors, com-
mittees, and management operate; 

(4) Include clear and direct lines of 
responsibility and accountability; 

(5) Clearly specify the roles and re-
sponsibilities of the board of directors 
and its committees, including the es-
tablishment of a clear and documented 
risk management framework; 

(6) Clearly specify the roles and re-
sponsibilities of management; 

(7) Describe procedures for identi-
fying, addressing, and managing con-
flicts of interest involving members of 
the board of directors; 

(8) Describe procedures pursuant to 
which the board of directors oversees 
the chief risk officer, risk management 
committee, and material risk deci-
sions; 

(9) Assign responsibility and account-
ability for risk decisions, including in 
crises and emergencies; and 

(10) Assign responsibility for imple-
menting the: 

(i) Default rules and procedures re-
quired by §§ 39.16 and 39.35; 

(ii) System safeguard rules and pro-
cedures required by §§ 39.18 and 39.34; 
and 

(iii) Recovery and wind-down plans 
required by § 39.39. 

(c) Fitness standards for board of direc-
tors and management. Each systemically 
important derivatives clearing organi-
zation and subpart C derivatives clear-
ing organization shall maintain poli-
cies to make certain that: 

(1) The board of directors consists of 
suitable individuals having appropriate 
skills and incentives; 
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(2) The board of directors includes in-
dividuals who are not executives, offi-
cers or employees of the systemically 
important derivatives clearing organi-
zation or subpart C derivatives clearing 
organization or an affiliate thereof; 

(3) The performance of the board of 
directors and the performance of indi-
vidual directors are reviewed on a reg-
ular basis; 

(4) Managers have the appropriate ex-
perience, skills, and integrity nec-
essary to discharge operational and 
risk management responsibilities; and 

(5) Risk management and internal 
control personnel have sufficient inde-
pendence, authority, resources, and ac-
cess to the board of directors so that 
the operations of the systemically im-
portant derivatives clearing organiza-
tion or subpart C derivatives clearing 
organization are consistent with the 
risk management framework estab-
lished by the board of directors. 

§ 39.33 Financial resources require-
ments for systemically important 
derivatives clearing organizations 
and subpart C derivatives clearing 
organizations. 

(a) General rule. (1) Notwithstanding 
the requirements of § 39.11(a)(1), each 
systemically important derivatives 
clearing organization and subpart C de-
rivatives clearing organization that, in 
either case, is systemically important 
in multiple jurisdictions or is involved 
in activities with a more complex risk 
profile shall maintain financial re-
sources sufficient to enable it to meet 
its financial obligations to its clearing 
members notwithstanding a default by 
the two clearing members creating the 
largest combined loss to the deriva-
tives clearing organization in extreme 
but plausible market conditions. 

(2) The Commission shall, if it deems 
appropriate, determine whether a sys-
temically important derivatives clear-
ing organization or subpart C deriva-
tives clearing organization is system-
ically important in multiple jurisdic-
tions. In determining whether a sys-
temically important derivatives clear-
ing organization or subpart C deriva-
tives clearing organization is system-
ically important in multiple jurisdic-
tions, the Commission shall consider 
whether the derivatives clearing orga-
nization: 

(i) Is a systemically important de-
rivatives clearing organization, as de-
fined by § 39.2; or 

(ii) Has been determined to be sys-
temically important by one or more ju-
risdictions other than the United 
States pursuant to a designation proc-
ess that considers whether the foresee-
able effects of a failure or disruption of 
the derivatives clearing organization 
could threaten the stability of each rel-
evant jurisdiction’s financial system. 

(3) The Commission shall, if it deems 
appropriate, determine whether any of 
the activities of a systemically impor-
tant derivatives clearing organization 
or a subpart C derivatives clearing or-
ganization, in addition to clearing 
credit default swaps, credit default fu-
tures, and any derivatives that ref-
erence either credit default swaps or 
credit default futures, has a more com-
plex risk profile. In determining 
whether an activity has a more com-
plex risk profile, the Commission will 
consider characteristics such as dis-
crete jump-to-default price changes or 
high correlations with potential partic-
ipant defaults as factors supporting 
(though not necessary for) a finding of 
a more complex risk profile. 

(4) For purposes of this section, if a 
clearing member controls another 
clearing member or is under common 
control with another clearing member, 
such affiliated clearing members shall 
be deemed to be a single clearing mem-
ber. 

(b) Valuation of financial resources. 
Notwithstanding the provisions of 
§ 39.11(d)(2), assessments for additional 
guaranty fund contributions (i.e., guar-
anty fund contributions that are not 
pre-funded) shall not be included in 
calculating the financial resources 
available to meet a systemically im-
portant derivatives clearing organiza-
tion’s or subpart C derivatives clearing 
organization’s obligations under para-
graph (a) of this section or § 39.11(a)(1). 

(c) Liquidity resources—(1) Minimum 
amount of liquidity resources. (i) Not-
withstanding the provisions of 
§ 39.11(e)(1)(ii), each systemically im-
portant derivatives clearing organiza-
tion and subpart C derivatives clearing 
organization shall maintain eligible li-
quidity resources that, at a minimum, 
will enable it to meet its intraday, 
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same-day, and multiday obligations to 
perform settlements, as defined in 
§ 39.14(a)(1), with a high degree of con-
fidence under a wide range of stress 
scenarios that should include, but not 
be limited to, a default by the clearing 
member creating the largest aggregate 
liquidity obligation for the system-
ically important derivatives clearing 
organization or subpart C derivatives 
clearing organization in extreme but 
plausible market conditions. 

(ii) A systemically important deriva-
tives clearing organization and subpart 
C derivatives clearing organization 
that is subject to § 39.33(a)(1) shall con-
sider maintaining eligible liquidity re-
sources that, at a minimum, will en-
able it to meet its intraday, same-day, 
and multiday obligations to perform 
settlements, as defined in § 39.14(a)(1), 
with a high degree of confidence under 
a wide range of stress scenarios that 
should include, but not be limited to, a 
default of the two clearing members 
creating the largest aggregate liquid-
ity obligation for the systemically im-
portant derivatives clearing organiza-
tion or subpart C derivatives clearing 
organization in extreme but plausible 
market conditions. 

(2) Satisfaction of settlement in all rel-
evant currencies. Each systemically im-
portant derivatives clearing organiza-
tion and subpart C derivatives clearing 
organization shall maintain liquidity 
resources that are sufficient to satisfy 
the obligations required by paragraph 
(c)(1) of this section in all relevant cur-
rencies for which the systemically im-
portant derivatives clearing organiza-
tion or subpart C derivatives clearing 
organization has obligations to per-
form settlements, as defined in 
§ 39.14(a)(1), to its clearing members. 

(3) Qualifying liquidity resources. (i) 
Only the following liquidity resources 
are eligible for the purpose of meeting 
the requirement of paragraph (c)(1) of 
this section: 

(A) Cash in the currency of the req-
uisite obligations, held either at the 
central bank of issue or at a credit-
worthy commercial bank; 

(B) Committed lines of credit; 
(C) Committed foreign exchange 

swaps; 
(D) Committed repurchase agree-

ments; or 

(E) (1) Highly marketable collateral, 
including high quality, liquid, general 
obligations of a sovereign nation. 

(2) The assets described in paragraph 
(c)(3)(i)(E)(1) of this section must be 
readily available and convertible into 
cash pursuant to prearranged and high-
ly reliable funding arrangements, even 
in extreme but plausible market condi-
tions. 

(ii) With respect to the arrangements 
described in paragraph (c)(3)(i) of this 
section, the systemically important de-
rivatives clearing organization or sub-
part C derivatives clearing organiza-
tion must take appropriate steps to 
verify that such arrangements do not 
include material adverse change condi-
tions and are enforceable, and will be 
highly reliable, in extreme but plau-
sible market conditions. 

(4) Additional liquidity resources. If a 
systemically important derivatives 
clearing organization or subpart C de-
rivatives clearing organization main-
tains financial resources in addition to 
those required to satisfy paragraph 
(c)(1) of this section, then those re-
sources should be in the form of assets 
that are likely to be saleable with pro-
ceeds available promptly or acceptable 
as collateral for lines of credit, swaps, 
or repurchase agreements on an ad hoc 
basis. A systemically important deriva-
tives clearing organization or subpart 
C derivatives clearing organization 
should consider maintaining collateral 
with low credit, liquidity, and market 
risks that is typically accepted by a 
central bank of issue for any currency 
in which it may have settlement obli-
gations, but shall not assume the avail-
ability of emergency central bank 
credit as a part of its liquidity plan. 

(d) Liquidity providers. (1) For the pur-
poses of this paragraph, a liquidity pro-
vider means: 

(i) A depository institution, a U.S. 
branch or agency of a foreign banking 
organization, a trust company, or a 
syndicate of depository institutions, 
U.S. branches or agencies of foreign 
banking organizations, or trust compa-
nies providing a line of credit, foreign 
exchange swap facility or repurchase 
facility to a systemically important 
derivatives clearing organization or 
subpart C derivatives clearing organi-
zation; 
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(ii) Any other counterparty relied 
upon by a systemically important de-
rivatives clearing organization or sub-
part C derivatives clearing organiza-
tion to meet its minimum liquidity re-
sources requirement under paragraph 
(c) of this section. 

(2) In fulfilling its obligations under 
paragraph (c) of this section, each sys-
temically important derivatives clear-
ing organization and subpart C deriva-
tives clearing organization shall under-
take due diligence to confirm that each 
of its liquidity providers, whether or 
not such liquidity provider is a clear-
ing member, has: 

(i) Sufficient information to under-
stand and manage the liquidity pro-
vider’s liquidity risks; and 

(ii) The capacity to perform as re-
quired under its commitments to pro-
vide liquidity to the systemically im-
portant derivatives clearing organiza-
tion or subpart C derivatives clearing 
organization. 

(3) Where relevant to a liquidity pro-
vider’s ability reliably to perform its 
commitments with respect to a par-
ticular currency, the systemically im-
portant derivatives clearing organiza-
tion or subpart C derivatives clearing 
organization may take into account 
the liquidity provider’s access to the 
central bank of issue of that currency. 

(4) Each systemically important de-
rivatives clearing organization and 
subpart C derivatives clearing organi-
zation shall regularly test its proce-
dures for accessing its liquidity re-
sources under paragraph (c)(3)(i) of this 
section, including testing its arrange-
ments under paragraph (c)(3)(ii) and its 
relevant liquidity provider(s) under 
paragraph (d)(1) of this section. 

(e) Documentation of financial re-
sources and liquidity resources. Each sys-
temically important derivatives clear-
ing organization and subpart C deriva-
tives clearing organization shall docu-
ment its supporting rationale for, and 
have appropriate governance arrange-
ments relating to, the amount of total 
financial resources it maintains pursu-
ant to paragraph (a) of this section and 
the amount of total liquidity resources 
it maintains pursuant to paragraph (c) 
of this section. 

§ 39.34 System safeguards for system-
ically important derivatives clear-
ing organizations and subpart C de-
rivatives clearing organizations. 

(a) Notwithstanding § 39.18(c)(2), the 
business continuity and disaster recov-
ery plan described in § 39.18(c)(1) for 
each systemically important deriva-
tives clearing organization and subpart 
C derivatives clearing organization 
shall have the objective of enabling, 
and the physical, technological, and 
personnel resources described in 
§ 39.18(c)(1) shall be sufficient to enable, 
the systemically important derivatives 
clearing organization or subpart C de-
rivatives clearing organization to re-
cover its operations and resume daily 
processing, clearing, and settlement no 
later than two hours following the dis-
ruption, for any disruption including a 
wide-scale disruption. 

(b) To facilitate its ability to achieve 
the recovery time objective specified in 
paragraph (a) of this section in the 
event of a wide-scale disruption, each 
systemically important derivatives 
clearing organization and subpart C de-
rivatives clearing organization must 
maintain a degree of geographic dis-
persal of physical, technological and 
personnel resources consistent with the 
following for each activity necessary 
for the daily processing, clearing, and 
settlement of existing and new con-
tracts: 

(1) Physical and technological re-
sources (including a secondary site), 
sufficient to enable the entity to meet 
the recovery time objective after inter-
ruption of normal clearing by a wide- 
scale disruption, must be located out-
side the relevant area of the physical 
and technological resources the sys-
temically important derivatives clear-
ing organization or subpart C deriva-
tives clearing organization normally 
relies upon to conduct that activity, 
and must not rely on the same critical 
transportation, telecommunications, 
power, water, or other critical infra-
structure components the entity nor-
mally relies upon for such activities; 

(2) Personnel, who live and work out-
side that relevant area, sufficient to 
enable the entity to meet the recovery 
time objective after interruption of 
normal clearing by a wide-scale disrup-
tion affecting the relevant area in 
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which the personnel the entity nor-
mally relies upon to engage in such ac-
tivities are located; 

(3) The provisions of § 39.18(d) shall 
apply to these resource requirements. 

(c) Each systemically important de-
rivatives clearing organization and 
subpart C derivatives clearing organi-
zation must conduct regular, periodic 
tests of its business continuity and dis-
aster recovery plans and resources and 
its capacity to achieve the required re-
covery time objective in the event of a 
wide-scale disruption. The provisions of 
§ 39.18(e) shall apply to such testing. 

(d) The Commission may, upon re-
quest, grant an entity, which has been 
designated as a systemically important 
derivatives clearing organization or 
that has elected to become subject to 
subpart C, up to one year to comply 
with any provision of this section. 

[78 FR 72514, Dec. 2, 2013, as amended at 81 
FR 64339, Sept. 19, 2016] 

§ 39.35 Default rules and procedures 
for uncovered credit losses or li-
quidity shortfalls (recovery) for sys-
temically important derivatives 
clearing organizations and subpart 
C derivatives clearing organiza-
tions. 

(a) Allocation of uncovered credit losses. 
Each systemically important deriva-
tives clearing organization and subpart 
C derivatives clearing organization 
shall adopt explicit rules and proce-
dures that address fully any loss aris-
ing from any individual or combined 
default relating to any clearing mem-
bers’ obligations to the systemically 
important derivatives clearing organi-
zation or subpart C derivatives clearing 
organization. Such rules and proce-
dures shall address how the system-
ically important derivatives clearing 
organization or subpart C derivatives 
clearing organization would: 

(1) Allocate losses exceeding the fi-
nancial resources available to the sys-
temically important derivatives clear-
ing organization or subpart C deriva-
tives clearing organization; 

(2) Repay any funds it may borrow; 
and 

(3) Replenish any financial resources 
it may employ during such a stress 
event, so that the systemically impor-
tant derivatives clearing organization 

or subpart C derivatives clearing orga-
nization can continue to operate in a 
safe and sound manner. 

(b) Allocation of uncovered liquidity 
shortfalls. (1) Each systemically impor-
tant derivatives clearing organization 
and subpart C derivatives clearing or-
ganization shall establish rules and/or 
procedures that enable it promptly to 
meet all of its settlement obligations, 
on a same day and, as appropriate, 
intraday and multiday basis, in the 
context of the occurrence of either or 
both of the following scenarios: 

(i) An individual or combined default 
involving one or more clearing mem-
bers’ obligations to the systemically 
important derivatives clearing organi-
zation or subpart C derivatives clearing 
organization; or 

(ii) A liquidity shortfall exceeding 
the financial resources of the system-
ically important derivatives clearing 
organization or subpart C derivatives 
clearing organization. 

(2) The rules and procedures de-
scribed in paragraph (b)(1) of this sec-
tion shall: 

(i) Enable the systemically impor-
tant derivatives clearing organization 
or subpart C derivatives clearing orga-
nization promptly to meet its payment 
obligations in all relevant currencies; 

(ii) Be designed to enable the system-
ically important derivatives clearing 
organization or subpart C derivatives 
clearing organization to avoid 
unwinding, revoking, or delaying the 
same-day settlement of payment obli-
gations; and 

(iii) Address the systemically impor-
tant derivatives clearing organization’s 
or subpart C derivatives clearing orga-
nization’s process to replenish any li-
quidity resources it may employ during 
a stress event so that it can continue 
to operate in a safe and sound manner. 

§ 39.36 Risk management for system-
ically important derivatives clear-
ing organizations and subpart C de-
rivatives clearing organizations. 

(a) Stress tests of financial resources. In 
addition to conducting stress tests pur-
suant to § 39.13(h)(3), each systemically 
important derivatives clearing organi-
zation and subpart C derivatives clear-
ing organization shall conduct stress 
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tests of its financial resources in ac-
cordance with the following standards 
and practices: 

(1) Perform, on a daily basis, stress 
testing of its financial resources using 
predetermined parameters and assump-
tions; 

(2) Perform comprehensive analyses 
of stress testing scenarios and under-
lying parameters to ascertain their ap-
propriateness for determining the sys-
temically important derivatives clear-
ing organization’s or subpart C deriva-
tives clearing organization’s required 
level of financial resources in current 
and evolving market conditions; 

(3) Perform the analyses required by 
paragraph (a)(2) of this section at least 
monthly and when products cleared or 
markets served display high volatility 
or become less liquid, when the size or 
concentration of positions held by 
clearing members increases signifi-
cantly, or as otherwise appropriate, 
evaluate the stress testing scenarios, 
models, and underlying parameters 
more frequently than once a month; 

(4) For the analyses required by para-
graphs (a)(1) and (2) of this section, in-
clude a range of relevant stress sce-
narios, in terms of both defaulting 
clearing members’ positions and pos-
sible price changes in liquidation peri-
ods. The scenarios considered shall in-
clude, but are not limited to, the fol-
lowing: 

(i) Relevant peak historic price 
volatilities; 

(ii) Shifts in other market factors in-
cluding, as appropriate, price deter-
minants and yield curves; 

(iii) Multiple defaults over various 
time horizons; 

(iv) Simultaneous pressures in fund-
ing and asset markets; and 

(v) A range of forward-looking stress 
scenarios in a variety of extreme but 
plausible market conditions. 

(5) Establish procedures for: 
(i) Reporting stress test results to its 

risk management committee or board 
of directors, as applicable; and 

(ii) Using the results to assess the 
adequacy of, and to adjust, its total 
amount of financial resources; and 

(6) Use the results of stress tests to 
support compliance with the minimum 
financial resources requirement set 
forth in § 39.33(a). 

(b) Sensitivity analysis of margin model. 
(1) Each systemically important de-
rivatives clearing organization and 
subpart C derivatives clearing organi-
zation shall, at least monthly and more 
frequently as appropriate, conduct a 
sensitivity analysis of its margin mod-
els to analyze and monitor model per-
formance and overall margin coverage. 
Sensitivity analysis shall be conducted 
on both actual and hypothetical posi-
tions. 

(2) For the purposes of this paragraph 
(b), a sensitivity analysis of a margin 
model includes: 

(i) Reviewing a wide range of param-
eter settings and assumptions that re-
flect possible market conditions in 
order to understand how the level of 
margin coverage might be affected by 
highly stressed market conditions. The 
range of parameters and assumptions 
should capture a variety of historical 
and hypothetical conditions, including 
the most volatile periods that have 
been experienced by the markets 
served by the systemically important 
derivatives clearing organization or 
subpart C derivatives clearing organi-
zation and extreme changes in the cor-
relations between prices. The param-
eters and assumptions should be appro-
priate in light of the specific charac-
teristics, considered on a current basis, 
of particular products and portfolios 
cleared. 

(ii) Testing of the ability of the mod-
els or model components to produce ac-
curate results using actual or hypo-
thetical datasets and assessing the im-
pact of different model parameter set-
tings. 

(iii) Evaluating potential losses in 
clearing members’ proprietary posi-
tions and, where appropriate, customer 
positions. 

(3) A systemically important deriva-
tives clearing organization or subpart 
C derivatives clearing organization in-
volved in activities with a more com-
plex risk profile shall take into consid-
eration parameter settings that reflect 
the potential impact of the simulta-
neous default of clearing members and, 
where applicable, the underlying credit 
instruments. 

(c) Stress tests of liquidity resources. 
Each systemically important deriva-
tives clearing organization and subpart 
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C derivatives clearing organization 
shall conduct stress tests of its liquid-
ity resources in accordance with the 
following standards and practices: 

(1) Perform, on a daily basis, stress 
testing of its liquidity resources using 
predetermined parameters and assump-
tions; 

(2) Perform comprehensive analyses 
of stress testing scenarios and under-
lying parameters to ascertain their ap-
propriateness for determining the sys-
temically important derivatives clear-
ing organization’s or subpart C deriva-
tives clearing organization’s required 
level of liquidity resources in current 
and evolving market conditions; 

(3) Perform the analyses required by 
paragraph (c)(2) of this section at least 
monthly and when products cleared or 
markets served display high volatility 
or become less liquid, when the size or 
concentration of positions held by 
clearing members increases signifi-
cantly, or as otherwise appropriate, 
evaluate its stress testing scenarios, 
models, and underlying parameters 
more frequently than once a month; 

(4) For the analyses required by para-
graphs (c)(1) and (2) of this section, in-
clude a range of relevant stress sce-
narios, in terms of both defaulting 
clearing members’ positions and pos-
sible price changes in liquidation peri-
ods. The scenarios considered shall in-
clude, but are not limited to, the fol-
lowing: 

(i) Relevant peak historic price 
volatilities; 

(ii) Shifts in other market factors in-
cluding, as appropriate, price deter-
minants and yield curves; 

(iii) Multiple defaults over various 
time horizons; 

(iv) Simultaneous pressures in fund-
ing and asset markets; and 

(v) A range of forward-looking stress 
scenarios in a variety of extreme but 
plausible market conditions. 

(5) For the scenarios enumerated in 
paragraph (c)(4) of this section, con-
sider the following: 

(i) All entities that might pose mate-
rial liquidity risks to the systemically 
important derivatives clearing organi-
zation or subpart C derivatives clearing 
organization, including settlement 
banks, permitted depositories, liquid-
ity providers, and other entities, 

(ii) Multiday scenarios as appro-
priate, 

(iii) Inter-linkages between its clear-
ing members and the multiple roles 
that they may play in the systemically 
important derivatives clearing organi-
zation’s or subpart C derivatives clear-
ing organization’s risk management; 
and 

(iv) The probability of multiple fail-
ures and contagion effect among clear-
ing members. 

(6) Establish procedures for: 
(i) Reporting stress test results to its 

risk management committee or board 
of directors, as applicable; and 

(ii) Using the results to assess the 
adequacy of, and to adjust its total 
amount of liquidity resources. 

(7) Use the results of stress tests to 
support compliance with the liquidity 
resources requirement set forth in 
§ 39.33(c). 

(d) Each systemically important de-
rivatives clearing organization and 
subpart C derivatives clearing organi-
zation shall regularly conduct an as-
sessment of the theoretical and empir-
ical properties of its margin model for 
all products it clears. 

(e) Each systemically important de-
rivatives clearing organization and 
subpart C derivatives clearing organi-
zation shall perform, on an annual 
basis, a full validation of its financial 
risk management model and its liquid-
ity risk management model. 

(f) Custody and investment risk. Cus-
tody and investment arrangements of a 
systemically important derivatives 
clearing organization’s and subpart C 
derivatives clearing organization’s own 
funds and assets shall be subject to the 
same requirements as those specified 
in § 39.15 for the funds and assets of 
clearing members, and shall apply to 
the derivatives clearing organization’s 
own funds and assets to the same ex-
tent as if such funds and assets be-
longed to clearing members. 

(g) Settlement banks. Each system-
ically important derivatives clearing 
organization and subpart C derivatives 
clearing organization shall: 

(1) Monitor, manage, and limit its 
credit and liquidity risks arising from 
its settlement banks; 

(2) Establish, and monitor adherence 
to, strict criteria for its settlement 
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banks that take account of, among 
other things, their regulation and su-
pervision, creditworthiness, capitaliza-
tion, access to liquidity, and oper-
ational reliability; and 

(3) Monitor and manage the con-
centration of credit and liquidity expo-
sures to its settlement banks. 

§ 39.37 Additional disclosure for sys-
temically important derivatives 
clearing organizations and subpart 
C derivatives clearing organiza-
tions. 

In addition to the requirements of 
§ 39.21, each systemically important de-
rivatives clearing organization and 
subpart C derivatives clearing organi-
zation shall: 

(a) Complete and publicly disclose its 
responses to the Disclosure Framework 
for Financial Market Infrastructures 
published by the Committee on Pay-
ment and Settlement Systems and the 
Board of the International Organiza-
tion of Securities Commissions; 

(b) Review and update its responses 
disclosed as required by paragraph (a) 
of this section at least every two years 
and following material changes to the 
systemically important derivatives 
clearing organization’s or subpart C de-
rivatives clearing organization’s sys-
tem or the environment in which it op-
erates. A material change to the sys-
temically important derivatives clear-
ing organization’s or subpart C deriva-
tives clearing organization’s system or 
the environment in which it operates is 
a change that would significantly 
change the accuracy and usefulness of 
the existing responses; 

(c) Disclose, publicly and to the Com-
mission, relevant basic data on trans-
action volume and values; and 

(d) Disclose, publicly and to the Com-
mission, rules, policies, and procedures 
concerning segregation and portability 
of customers’ positions and funds, in-
cluding whether each of: 

(1) Futures customer funds, as de-
fined in § 1.3(jjjj) of this chapter; 

(2) Cleared Swaps Customer Collat-
eral, as defined in § 22.1 of this chapter; 
or 

(3) Foreign futures or foreign options 
secured amount, as defined in § 1.3(rr) 
of this chapter is: 

(i) Protected on an individual or om-
nibus basis or 

(ii) Subject to any constraints, in-
cluding any legal or operational con-
straints that may impair the ability of 
the systemically important derivatives 
clearing organization or subpart C de-
rivatives clearing organization to seg-
regate or transfer the positions and re-
lated collateral of a clearing member’s 
customers. 

§ 39.38 Efficiency for systemically im-
portant derivatives clearing organi-
zations and subpart C derivatives 
clearing organizations. 

(a) General rule. In order to meet the 
needs of clearing members and mar-
kets, each systemically important de-
rivatives clearing organization and 
subpart C derivatives clearing organi-
zation should efficiently and effec-
tively design its: 

(1) Clearing and settlement arrange-
ments; 

(2) Operating structure and proce-
dures; 

(3) Scope of products cleared; and 
(4) Use of technology. 
(b) Review of efficiency. Each system-

ically important derivatives clearing 
organization and subpart C derivatives 
clearing organization should establish 
a mechanism to review, on a regular 
basis, its compliance with paragraph 
(a) of this section. 

(c) Clear goals and objectives. Each 
systemically important derivatives 
clearing organization and subpart C de-
rivatives clearing organization should 
have clearly defined goals and objec-
tives that are measurable and achiev-
able, including in the areas of min-
imum service levels, risk management 
expectations, and business priorities. 

(d) Each systemically important de-
rivatives clearing organization and 
subpart C derivatives clearing organi-
zation shall facilitate efficient pay-
ment, clearing and settlement by ac-
commodating internationally accepted 
communication procedures and stand-
ards. 

§ 39.39 Recovery and wind-down for 
systemically important derivatives 
clearing organizations and subpart 
C derivatives clearing organiza-
tions. 

(a) Definitions. For purposes of this 
section: 
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(1) General business risk means any po-
tential impairment of a systemically 
important derivatives clearing organi-
zation’s or subpart C derivatives clear-
ing organization’s financial position, as 
a business concern, as a consequence of 
a decline in its revenues or an increase 
in its expenses, such that expenses ex-
ceed revenues and result in a loss that 
the derivatives clearing organization 
must charge against capital. 

(2) Wind-down means the actions of a 
systemically important derivatives 
clearing organization or subpart C de-
rivatives clearing organization to ef-
fect the permanent cessation or sale or 
transfer or one or more services. 

(3) Recovery means the actions of a 
systemically important derivatives 
clearing organization or subpart C de-
rivatives clearing organization, con-
sistent with its rules, procedures, and 
other ex-ante contractual arrange-
ments, to address any uncovered credit 
loss, liquidity shortfall, capital inad-
equacy, or business, operational or 
other structural weakness, including 
the replenishment of any depleted pre- 
funded financial resources and liquid-
ity arrangements, as necessary to 
maintain the systemically important 
derivatives clearing organization’s or 
subpart C derivatives clearing organi-
zation’s viability as a going concern. 

(4) Operational risk means the risk 
that deficiencies in information sys-
tems or internal processes, human er-
rors, management failures or disrup-
tions from external events will result 
in the reduction, deterioration, or 
breakdown of services provided by a 
systemically important derivatives 
clearing organization or subpart C de-
rivatives clearing organization. 

(5) Unencumbered liquid financial as-
sets include cash and highly liquid se-
curities. 

(b) Recovery and wind-down plan. 
Each systemically important deriva-
tives clearing organization and subpart 
C derivatives clearing organization 
shall maintain viable plans for: 

(1) Recovery or orderly wind-down, 
necessitated by uncovered credit losses 
or liquidity shortfalls; and, separately, 

(2) Recovery or orderly wind-down 
necessitated by general business risk, 
operational risk, or any other risk that 
threatens the derivatives clearing or-

ganization’s viability as a going con-
cern. 

(c)(1) In developing the plans speci-
fied in paragraph (b) of this section, 
the systemically important derivatives 
clearing organization or subpart C de-
rivatives clearing organization shall 
identify scenarios that may potentially 
prevent it from being able to meet its 
obligations, provide its critical oper-
ations and services as a going concern 
and assess the effectiveness of a full 
range of options for recovery or orderly 
wind-down. The plans shall include pro-
cedures for informing the Commission, 
as soon as practicable, when the recov-
ery plan is initiated or wind-down is 
pending. 

(2) A systemically important deriva-
tives clearing organization or subpart 
C derivatives clearing organization 
shall have procedures for providing the 
Commission and the Federal Deposit 
Insurance Corporation with informa-
tion needed for purposes of resolution 
planning. 

(d) Financial resources to support the 
recovery and wind-down plan. (1) In 
evaluating the resources available to 
cover an uncovered credit loss or li-
quidity shortfall as part of its recovery 
plans pursuant to paragraph (b)(1) of 
this section, a systemically important 
derivatives clearing organization or 
subpart C derivatives clearing organi-
zation may consider, among other 
things, assessments of additional re-
sources provided for under its rules 
that it reasonably expects to collect 
from non-defaulting clearing members. 

(2) Each systemically important de-
rivatives clearing organization and 
subpart C derivatives clearing organi-
zation shall maintain sufficient 
unencumbered liquid financial assets, 
funded by the equity of its owners, to 
implement its recovery or wind-down 
plans pursuant to paragraph (b)(2) of 
this section. In general, the financial 
resources required by § 39.11(a)(2) may 
be sufficient, but the systemically im-
portant derivatives clearing organiza-
tion or subpart C derivatives clearing 
organization shall analyze its par-
ticular circumstances and risks and 
maintain any additional resources that 
may be necessary to implement the 
plans. In allocating sufficient financial 
resources to implement the plans, the 
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systemically important derivatives 
clearing organization or subpart C de-
rivatives clearing organization shall 
comply with § 39.11(e)(2). The plan shall 
include evidence and analysis to sup-
port the conclusion that the amount 
considered necessary is, in fact, suffi-
cient to implement the plans. 

(3) Resources counted in meeting the 
requirements of §§ 39.11(a)(1) and 39.33 
may not be allocated, in whole or in 
part, to the recovery plans required by 
paragraph (b)(2) of this section. Other 
resources may be allocated, in whole or 
in part, to the recovery plans required 
by either paragraphs (b)(1) or (2) of this 
section, but not both paragraphs, and 
only to the extent the use of such re-
sources is not otherwise limited by the 
Act, Commission regulations, the sys-
temically important derivatives clear-
ing organization’s or subpart C deriva-
tives clearing organization’s rules, or 
any contractual arrangements to 
which the systemically important de-
rivatives clearing organization or sub-
part C derivatives clearing organiza-
tion is a party. 

(e) Plan for raising additional financial 
resources. All systemically important 
derivatives clearing organizations and 
subpart C derivatives clearing organi-
zations shall maintain viable plans for 
raising additional financial resources, 
including, where appropriate, capital, 
in a scenario in which the systemically 
important derivatives clearing organi-
zation or subpart C derivatives clearing 
organization is unable, or virtually un-
able, to comply with any financial re-
sources requirements set forth in this 
part. This plan shall be approved by 
the board of directors and be updated 
regularly. 

(f) The Commission may, upon re-
quest, grant an entity, which has been 
designated as a systemically important 
derivatives clearing organization or 
that has elected to become subject to 
subpart C, up to one year to comply 

with any provision of this section or of 
§ 39.35. 

§ 39.40 Consistency with the Principles 
for Financial Market Infrastruc-
tures. 

This subpart C is intended to estab-
lish standards which, together with 
subparts A and B of this part, are con-
sistent with section 5b(c) of the Act 
and the Principles for Financial Mar-
ket Infrastructures published by the 
Committee on Payment and Settle-
ment Systems and the Board of the 
International Organization of Securi-
ties Commissions and should be inter-
preted in that context. 

§ 39.41 Special enforcement authority 
for systemically important deriva-
tives clearing organizations. 

For purposes of enforcing the provi-
sions of Title VIII of the Dodd-Frank 
Act, a systemically important deriva-
tives clearing organization shall be 
subject to, and the Commission has au-
thority under the provisions of sub-
sections (b) through (n) of section 8 of 
the Federal Deposit Insurance Act (12 
U.S.C. 1818) in the same manner and to 
the same extent as if the systemically 
important derivatives clearing organi-
zation were an insured depository in-
stitution and the Commission were the 
appropriate Federal banking agency 
for such insured depository institution. 

§ 39.42 Advance notice of material 
risk-related rule changes by system-
ically important derivatives clear-
ing organizations. 

A systemically important derivatives 
clearing organization shall provide no-
tice to the Commission in advance of 
any proposed change to its rules, proce-
dures, or operations that could materi-
ally affect the nature or level of risks 
presented by the systemically impor-
tant derivatives clearing organization, 
in accordance with the requirements of 
§ 40.10 of this chapter. 
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APPENDIX B TO PART 39—SUBPART C 
ELECTION FORM 

COMMODITY FUTURES TRADING 
COMMISSION 

SUBPART C ELECTION FORM 

GENERAL INSTRUCTIONS 

GENERAL INSTRUCTIONS: Intentional 
misstatements or omissions of fact may con-
stitute federal criminal violations (7 U.S.C. 
13 and 18 U.S.C. 1001). 

DEFINITIONS 

Unless the context requires otherwise, all 
terms used in this Subpart C Election Form 
have the same meaning as in the Commodity 
Exchange Act (‘‘Act’’), and in the General 
Rules and Regulations of the Commodity Fu-
tures Trading Commission (‘‘Commission’’) 
thereunder. All references to Commission 
regulations are found at 17 CFR Ch. 1. 

For purposes of this Subpart C Election 
Form, the term ‘‘Applicant’’ shall mean a de-

rivatives clearing organization that is filing 
this Subpart C Election Form with a Form 
DCO as part of an application for registra-
tion as a derivatives clearing organization 
pursuant to Section 5b of the Act and 17 CFR 
39.3(a). 

GENERAL INSTRUCTIONS 

1. Any derivatives clearing organization re-
questing an election to become subject to 
subpart C of part 39 of the Commission’s reg-
ulations must file this Subpart C Election 
Form. The Subpart C Election Form includes 
the election to be subject to the provisions of 
subpart C of part 39 of the Commission’s reg-
ulations, certain required certifications, dis-
closures, and exhibits, and any supplements 
or amendments thereto filed pursuant to 17 
CFR 39.31(b) or (c) (collectively, the ‘‘Sub-
part C Election Form’’). 

2. Any derivatives clearing organization 
wishing to request an extension of up to one 
year to comply with any of the provisions of 
17 CFR 39.34, 17 CFR 39.35 or 17 CFR 39.39, 
pursuant to 17 CFR 39.34(d) or 17 CFR 39.39(f) 
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must do so prior to filing this Subpart C 
Election Form. Such requests shall become 
part of this Subpart C Election Form. 

3. Individuals’ names, except the executing 
signature, shall be given in full (Last Name, 
First Name, Middle Name). 

4. The signatures required in this Subpart 
C Election Form shall be the manual signa-
tures of: a duly authorized representative of 
the derivatives clearing organization as fol-
lows: If the Subpart C Election Form is filed 
by a corporation, it must be signed in the 
name of the corporation by a principal offi-
cer duly authorized; if filed by a limited li-
ability company, it must be signed in the 
name of the limited liability company by a 
manager or member duly authorized to sign 
on the limited liability company’s behalf; if 
filed by a partnership, it must be signed in 
the name of the partnership by a general 
partner duly authorized; if filed by an unin-
corporated organization or association which 
is not a partnership, it must be signed in the 
name of such organization or association by 
the managing agent, i.e., a duly authorized 
person who directs or manages or who par-
ticipates in the directing or managing of its 
affairs. 

5. All applicable items must be answered in 
full. 

6. Under Section 5b of the Act and the 
Commission’s regulations thereunder, the 
Commission is authorized to solicit the in-
formation required to be supplied by this 
Subpart C Election Form from any Applicant 
seeking registration as a derivatives clearing 
organization and from any registered deriva-
tives clearing organization. 

7. Disclosure of the information specified 
in this Subpart C Election Form is manda-
tory prior to the processing of the election 
to become a derivatives clearing organiza-
tion subject to the provisions of subpart C of 
part 39 of the Commission’s regulations. The 
Commission may determine that additional 
information is required in order to process 
such election. 

8. A Subpart C Election Form that is not 
prepared and executed in compliance with 
applicable requirements and instructions 
may be returned as not acceptable for filing. 
Acceptance of this Subpart C Election Form, 
however, shall not constitute a finding that 
the Subpart C Election Form is acceptable as 
filed or that the information is true, current 
or complete. 

9. Except as provided in 17 CFR 39.31(d), in 
cases where a derivatives clearing organiza-
tion submits a request for confidential treat-
ment with the Secretary of the Commission 
pursuant to the Freedom of Information Act 
and 17 CFR 145.9, information supplied in 
this Subpart C Election Form will be in-
cluded routinely in the public files of the 
Commission and will be made available for 
inspection by any interested person. 

APPLICATION AMENDMENTS 

17 CFR 39.31(b)(3) and (c)(4) require a de-
rivatives clearing organization that has sub-
mitted a Subpart C Election Form to 
promptly amend its Subpart C Election 
Form if it discovers a material omission or 
error in, or if there is a material change in, 
the information provided to the Commission 
in the Subpart C Election Form or other in-
formation provided in connection with the 
Subpart C Election Form. When amending a 
Subpart C Election Form, a derivatives 
clearing organization must re-file the Elec-
tion and Certifications page, amended if nec-
essary, and including all required executing 
signatures, and attach thereto revised exhib-
its or other materials marked to show 
changes, as applicable. 

WHERE TO FILE 

This Subpart C Election Form must be 
filed electronically with the Secretary of the 
Commission in the format and manner speci-
fied by the Commission. 

COMMODITY FUTURES TRADING 
COMMISSION 

SUBPART C ELECTION FORM 

ELECTION AND CERTIFICATIONS 

lllllllllllllllllllllll

EXACT NAME OF THE DERIVATIVES CLEARING 
ORGANIZATION (AS SET FORTH IN ITS CHAR-
TER, IF AN APPLICANT, OR AS SET FORTH IN 
ITS MOST RECENT ORDER OF REGISTRATION, IF 
REGISTERED WITH THE COMMISSION) 

b Check here and complete sections 1 and 
3 below, if the organization is an Applicant. 

b Check here and complete sections 2 and 
3 below, if the organization currently is reg-
istered with the Commission as a derivatives 
clearing organization. 

1. The derivatives clearing organization 
named above hereby elects to become subject 
to the provisions of subpart C of part 39 of 
the Commission’s regulations in the event 
that the Commission approves its applica-
tion for registration as a derivatives clearing 
organization. 

The derivatives clearing organization and 
the undersigned each certify that, in the 
event that the Commission approves the de-
rivatives clearing organization’s application 
for registration and permits its election to 
become subject to subpart C of part 39 of the 
Commission’s regulations: 

a. The derivatives clearing organization 
will be in compliance with such regulations 
as of the date set forth in the notice thereof 
provided by the Commission pursuant to 17 
CFR 39.31(c)(2), except to the limited extent 
that the Commission has granted the deriva-
tives clearing organization an extension of 
time to comply with: (1) specified provisions 
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of 17 CFR 39.34, pursuant to 17 CFR 39.34(d) 
and/or (2) specified provisions of 17 CFR 39.35 
and/or 17 CFR 39.39, pursuant to 17 CFR 
39.39(f); 

b. The derivatives clearing organization 
will be in compliance with all provisions of 
17 CFR 39.34, 39.35 and/or 39.39 for which the 
Commission, pursuant to 17 CFR 39.34(d) and/ 
or 17 CFR 39.39(f), has granted an extension 
of time to comply in accordance with the 
terms of such extensions; and 

c. The derivatives clearing organization 
will remain in compliance with the provi-
sions contained in subpart C of part 39 of the 
Commission’s regulations until this election 
is rescinded pursuant to 17 CFR 39.31(e). 

lllllllllllllllllllllll

Name of Derivatives Clearing Organization 
lllllllllllllllllllllll

Manual Signature of Duly Authorized Person 
lllllllllllllllllllllll

Print Name and Title of Signatory 
2. The derivatives clearing organization 

named above hereby elects to become subject 
to the provisions of subpart C of part 39 of 
the Commission’s regulations as of: 

lllllllllllll (‘‘Effective 
Date’’) [insert date, which must be at least 
10 business days after the date this Subpart 
C Election Form is filed with the Commis-
sion]. 

The derivatives clearing organization and 
the undersigned each certify that: 

a. As of the Effective Date set forth above, 
the derivatives clearing organization shall 
be in compliance with subpart C of part 39 of 
the Commission’s regulations, except to the 
limited extent that the Commission has 
granted the derivatives clearing organiza-
tion an extension of time to comply with: (1) 
specified provisions of 17 CFR 39.34, pursuant 
to 17 CFR 39.34(d) and/or (2) specified provi-
sions of 17 CFR 39.35 and/or 17 CFR 39.39, pur-
suant to 17 CFR 39.39(f); 

b. The derivatives clearing organization 
will be in compliance with all provisions of 
17 CFR 39.34, 39.35 and/or 39.39 for which the 
Commission, pursuant to 17 CFR 39.34(d) and/ 
or 17 CFR 39.39(f), has granted an extension 
of time to comply in accordance with the 
terms of such extensions; and 

c. The derivatives clearing organization 
will remain in compliance with provisions 
contained in subpart C of part 39 of the Com-
mission’s regulations until this election is 
rescinded pursuant to 17 CFR 39.31(e). 

lllllllllllllllllllllll

Name of Derivatives Clearing Organization 
lllllllllllllllllllllll

Manual Signature of Duly Authorized Person 
lllllllllllllllllllllll

Print Name and Title of Signatory 

3. The derivatives clearing organization 
named above has duly caused this Subpart C 
Election Form (which includes, as an inte-
gral part thereof, the Election and Certifi-

cations and all Disclosures and Exhibits) to 
be signed on its behalf by its duly authorized 
representative as of the lll day of 
lllll, 20ll. The derivatives clearing 
organization and the undersigned each rep-
resent hereby that, to the best of their 
knowledge, all information contained in this 
Subpart C Election Form is true, current and 
complete in all material respects. It is un-
derstood that all required items including, 
without limitation, the Election and Certifi-
cations and Disclosures and Exhibits, are 
considered integral parts of this Subpart C 
Election Form. 

lllllllllllllllllllllll

Name of Derivatives Clearing Organization 
lllllllllllllllllllllll

Manual Signature of Duly Authorized Person 
lllllllllllllllllllllll

Print Name and Title of Signatory 

COMMODITY FUTURES TRADING 
COMMISSION 

PART 39, SUBPART C ELECTION FORM 

DISCLOSURES AND EXHIBITS 

Each derivatives clearing organization 
that requests an election to become subject 
to the provisions set forth in subpart C of 
part 39 of the Commission’s regulations shall 
provide the Disclosures and Exhibits set 
forth below: 

DISCLOSURES: 

The derivatives clearing organization 
shall: 

1. Publish on its Web site in a readily iden-
tifiable location the derivatives clearing or-
ganization’s responses to the Disclosure 
Framework for Financial Market Infrastruc-
tures (‘‘Disclosure Framework’’), published 
by the Committee on Payment and Settle-
ment Systems (‘‘CPSS’’) and the Board of 
International Organization of Securities 
Commissions (‘‘IOSCO’’) that are required to 
be completed pursuant to 17 CFR 39.37. The 
derivatives clearing organization’s responses 
must be completed in accordance with sec-
tion 2.0 and Annex A of the Disclosure 
Framework and must fully explain how the 
derivatives clearing organization observes 
the Principles for Financial Market Infra-
structures (‘‘PFMIs’’) published by CPSS and 
IOSCO. 

Provide the URL to the specific page on 
the derivatives clearing organization’s Web 
site where its responses to the Disclosure 
Framework may be found: 

llllllllll 

2. In the event that CPSS and IOSCO pub-
lish final criteria for the disclosure by a Fi-
nancial Market Infrastructure (‘‘FMI’’) of 
quantitative information to enable stake-
holders to evaluate FMIs and to make cross 
comparisons referenced in section 2.5 of the 
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Disclosure Framework (‘‘Quantitative Infor-
mation Disclosure’’), publish such Quan-
titative Information Disclosure in a readily 
identifiable location on the derivatives 
clearing organization’s Web site. 

If applicable, provide the URL to the spe-
cific page on the derivatives clearing organi-
zation’s Web site where its Quantitative In-
formation Disclosure may be found: 

EXHIBITS: 

EXHIBIT INSTRUCTIONS: 

1. The derivatives clearing organization 
must include a Table of Contents listing 
each Exhibit required by this Subpart C 
Election Form. 

2. If the derivatives clearing organization 
is an Applicant, in its Form DCO, the deriva-
tives clearing organization may summarize 
such information and provide a cross-ref-
erence to the Exhibit in this Subpart C Elec-
tion Form that contains the required infor-
mation. 

The derivatives clearing organization shall 
provide the following Exhibits to this Sub-
part C Election Form: 

EXHIBIT A—COMPLIANCE WITH 
SUBPART C 

Attach, as Exhibit A, a regulatory compli-
ance chart that separately sets forth for 
§§ 39.32–39.39 of the Commission’s regulations, 
citations to the relevant rules, policies, and 
procedures of the derivatives clearing orga-
nization that address each such regulation 
and a summary of the manner in which the 
derivatives clearing organization will com-
ply with each regulation. All citations and 
compliance summaries shall be separated by 
individual regulation and shall be clearly la-
beled with the corresponding regulation. 

EXHBIT B—GOVERNANCE 

Attach, as Exhibit B, documents that dem-
onstrate compliance with the governance re-
quirements set forth in § 39.32 of the Commis-
sion’s regulations. 

EXHIBIT C—FINANCIAL RESOURCES 

Attach, as Exhibit C, documents that dem-
onstrate compliance with the financial re-
source requirements set forth in § 39.33 of the 
Commission’s regulations. 

EXHIBIT D—SYSTEM SAFEGUARDS 

Attach, as Exhibit D, documents that dem-
onstrate compliance with the system safe-
guard requirements set forth in § 39.34 of the 
Commission’s regulations. 

EXHIBIT E—DEFAULT RULES AND PRO-
CEDURES FOR UNCOVERED LOSSES OR 
SHORTFALLS 

Attach, as Exhibit E, documents that dem-
onstrate compliance with the requirements 

for default rules and procedures for uncov-
ered losses or shortfalls set forth in § 39.35 of 
the Commission’s regulations. 

EXHIBIT F—RISK MANAGEMENT 

Attach, as Exhibit F, documents that dem-
onstrate compliance with the risk manage-
ment requirements set forth in § 39.36 of the 
Commission’s regulations. 

EXHIBIT G—RECOVERY AND WIND-DOWN 

Attach, as Exhibit G, documents that dem-
onstrate compliance with the recovery and 
wind-down requirements set forth in § 39.39 of 
the Commission’s regulations. 

[78 FR 72514, Dec. 2, 2013] 

PART 40—PROVISIONS COMMON 
TO REGISTERED ENTITIES 

Sec. 
40.1 Definitions. 
40.2 Listing products for trading by certifi-

cation. 
40.3 Voluntary submission of new products 

for Commission review and approval. 
40.4 Amendments to terms or conditions of 

enumerated agricultural products. 
40.5 Voluntary submission of rules for Com-

mission review and approval. 
40.6 Self-certification of rules. 
40.7 Delegations. 
40.8 Availability of public information. 
40.9 [Reserved] 
40.10 Special certification procedures for 

submission of rules by systemically im-
portant derivatives clearing organiza-
tions. 

40.11 Review of event contracts based upon 
certain excluded commodities. 

40.12 Staying of certification and tolling of 
review period pending jurisdictional de-
termination. 

APPENDIX A TO PART 40—SCHEDULE OF FEES 
APPENDIXES B–C TO PART 40 [RESERVED] 
APPENDIX D TO PART 40—SUBMISSION COVER 

SHEET AND INSTRUCTIONS 

AUTHORITY: 7 U.S.C. 1a, 2, 5, 6, 7, 7a, 8 and 
12, as amended by Titles VII and VIII of the 
Dodd-Frank Wall Street Reform and Con-
sumer Protection Act, Public Pub. L. 111–203, 
124 Stat. 1376 (2010). 

SOURCE: 76 FR 44790, July 27, 2011, unless 
otherwise noted. 

§ 40.1 Definitions. 
As used in this part: 
(a) Business day means the intraday 

period of time starting at the business 
hour of 8:15 a.m. and ending at the 
business hour of 4:45 p.m.; business hour 
means any hour between 8:15 a.m. and 
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4:45 p.m. Business day and business 
hour are Eastern Standard Time or 
Eastern Daylight Savings Time, which-
ever is currently in effect in Wash-
ington, DC, on all days except Satur-
days, Sundays, and Federal holidays in 
Washington, DC. 

(b) Dormant contract or dormant prod-
uct means: 

(1) Any agreement, contract, trans-
action, instrument, swap or any such 
commodity futures or option contract 
with respect to all future or option 
expiries, listed on a designated con-
tract market, a swap execution facility 
or cleared by a registered derivatives 
clearing organization, that has no open 
interest and in which no trading has 
occurred for a period of twelve com-
plete calendar months following a cer-
tification to, or approval by, the Com-
mission; provided, however, that no con-
tract or instrument under this para-
graph (b)(1) initially and originally cer-
tified to, or approved by, the Commis-
sion within the preceding 36 complete 
calendar months shall be considered to 
be dormant; or 

(2) Any commodity futures or option 
contract, swap or other agreement, 
contract, transaction or instrument of 
a dormant designated contract market, 
dormant swap execution facility or a 
dormant derivatives clearing organiza-
tion; or 

(3) Any commodity futures or option 
contract or other agreement, contract, 
swap, transaction or instrument not 
otherwise dormant that a designated 
contract market, a swap execution fa-
cility or a derivatives clearing organi-
zation self-declares through certifi-
cation to be dormant. 

(c) Dormant designated contract market 
means any designated contract market 
on which no trading has occurred dur-
ing the period of twelve consecutive 
calendar months, preceding the first 
day of the most recent calendar month; 
provided, however, no designated con-
tract market shall be considered to be 
dormant if its initial and original Com-
mission order of designation was issued 
within the preceding 36 consecutive 
calendar months. 

(d) Dormant derivatives clearing organi-
zation means any derivatives clearing 
organization registered pursuant to 
Section 5b of the Act that has not ac-

cepted for clearing any agreement, 
contract or transaction that is re-
quired or permitted to be cleared by a 
derivatives clearing organization under 
Sections 5b(a) and 5b(b) of the Act, re-
spectively, for a period of twelve com-
plete calendar months; provided, how-
ever, no derivatives clearing organiza-
tion shall be considered to be dormant 
if its initial and original Commission 
order of registration was issued within 
the preceding 36 complete calendar 
months. 

(e) Dormant swap data repository 
means any registered swap data reposi-
tory on which no data has resided for a 
period of twelve consecutive calendar 
months, preceding the most recent cal-
endar month. 

(f) Dormant swap execution facility 
means any swap execution facility on 
which no trading has occurred for a pe-
riod of twelve consecutive calendar 
months, preceding the first day of the 
most recent calendar month; provided, 
however, no swap execution facility 
shall be considered to be dormant if its 
initial and original Commission order 
of registration was issued within the 
preceding 36 consecutive calendar 
months. 

(g) Dormant rule means: 
(1) Any registered entity rule which 

remains unimplemented for twelve 
consecutive calendar months following 
a certification with, or an approval by, 
the Commission; or 

(2) Any rule or rule amendment of a 
dormant designated contract market, 
dormant swap execution facility, dor-
mant swap data repository or dormant 
derivatives clearing organization. 

(h) Emergency means any occurrence 
or circumstance that, in the opinion of 
the governing board of a registered en-
tity, or a person or persons duly au-
thorized to issue such an opinion on be-
half of the governing board of a reg-
istered entity under circumstances and 
pursuant to procedures that are speci-
fied by rule, requires immediate action 
and threatens or may threaten such 
things as the fair and orderly trading 
in, or the liquidation of or delivery 
pursuant to, any agreements, con-
tracts, swaps or transactions or the 
timely collection and payment of funds 
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in connection with clearing and settle-
ment by a derivatives clearing organi-
zation, including: 

(1) Any manipulative or attempted 
manipulative activity; 

(2) Any actual, attempted, or threat-
ened corner, squeeze, congestion, or 
undue concentration of positions; 

(3) Any circumstances which may 
materially affect the performance of 
agreements, contracts, swaps or trans-
actions, including failure of the pay-
ment system or the bankruptcy or in-
solvency of any participant; 

(4) Any action taken by any govern-
mental body, or any other registered 
entity, board of trade, market or facil-
ity which may have a direct impact on 
trading or clearing and settlement; and 

(5) Any other circumstance which 
may have a severe, adverse effect upon 
the functioning of a registered entity. 

(i) Rule means any constitutional 
provision, article of incorporation, 
bylaw, rule, regulation, resolution, in-
terpretation, stated policy, advisory, 
terms and conditions, trading protocol, 
agreement or instrument cor-
responding thereto, including those 
that authorize a response or establish 
standards for responding to a specific 
emergency, and any amendment or ad-
dition thereto or repeal thereof, made 
or issued by a registered entity or by 
the governing board thereof or any 
committee thereof, in whatever form 
adopted. 

(j) Terms and conditions means any 
definition of the trading unit or the 
specific commodity underlying a con-
tract for the future delivery of a com-
modity or commodity option contract, 
description of the payments to be ex-
changed under a swap, specification of 
cash settlement or delivery standards 
and procedures, and establishment of 
buyers’ and sellers’ rights and obliga-
tions under the swap or contract. 
Terms and conditions include provi-
sions relating to the following: 

(1) For a contract for the purchase or 
sale of a commodity for future delivery 
or an option on such a contract or an 
option on a commodity (other than a 
swap): 

(i) Quality and other standards that 
define the commodity or instrument 
underlying the contract; 

(ii) Quantity standards or other pro-
visions related to contract size; 

(iii) Any applicable premiums or dis-
counts for delivery of nonpar products; 

(iv) Trading hours, trading months 
and the listing of contracts; 

(v) The pricing basis, minimum price 
fluctuations, and maximum price fluc-
tuations; 

(vi) Any price limits, no cancellation 
ranges, trading halts, or circuit break-
er provisions, and procedures for the 
establishment of daily settlement 
prices; 

(vii) Position limits, position ac-
countability standards, and position 
reporting requirements; 

(viii) Delivery points and locational 
price differentials; 

(ix) Delivery standards and proce-
dures, including fees related to deliv-
ery or the delivery process; alter-
natives to delivery and applicable pen-
alties or sanctions for failure to per-
form; 

(x) If cash settled; the definition, 
composition, calculation and revision 
of the cash settlement price or index; 

(xi) Payment or collection of com-
modity option premiums or margins; 

(xii) Option exercise price, if it is 
constant, and method for calculating 
the exercise price, if it is variable; 

(xiii) Threshold prices for an option 
contract, the existence of which is con-
tingent upon those prices; and 

(xiv) Any restrictions or require-
ments for exercising an option; and 

(2) For a swap: 
(i) Identification of the major group, 

category, type or class in which the 
swap falls (such as an interest rate, 
commodity, credit or equity swap) and 
of any further sub-group, category, 
type or class that further describes the 
swap; 

(ii) Notional amounts, quantity 
standards, or other unit size character-
istics; 

(iii) Any applicable premiums or dis-
counts for delivery of nonpar products; 

(iv) Trading hours and the listing of 
swaps; 

(v) Pricing basis for establishing the 
payment obligations under, and mark- 
to-market value of, the swap including, 
as applicable, the accrual start dates, 
termination or maturity dates, and, for 
each leg of the swap, the initial cash 
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flow components, spreads, and points, 
and the relevant indexes, prices, rates, 
coupons, or other price reference meas-
ures; 

(vi) Any price limits, trading halts, 
or circuit breaker provisions, and pro-
cedures for the establishment of daily 
settlement prices; 

(vii) Position limits, position ac-
countability standards, and position 
reporting requirements; 

(viii) Payment and reset frequency, 
day count conventions, business cal-
endars, and accrual features; 

(ix) If physical delivery applies, de-
livery standards and procedures, in-
cluding fees related to delivery or the 
delivery process, alternatives to deliv-
ery and applicable penalties or sanc-
tions for failure to perform; 

(x) If cash settled, the definition, 
composition, calculation and revision 
of the cash settlement price, and the 
settlement currency; 

(xi) Payment or collection of option 
premiums or margins; 

(xii) Option exercise price, if it is 
constant, and method for calculating 
the exercise price, if it is variable; 

(xiii) Threshold prices for an option, 
the existence of which is contingent 
upon those prices; 

(xiv) Any restrictions or require-
ments for exercising an option; and 

(xv) Life cycle events. 

§ 40.2 Listing products for trading by 
certification. 

(a) A designated contract market or 
a swap execution facility must comply 
with the submission requirements of 
this section prior to listing a product 
for trading that has not been approved 
under § 40.3 of this part or that remains 
dormant subsequent to being sub-
mitted under this section or approved 
under § 40.3 of this part. A submission 
shall comply with the following condi-
tions: 

(1) The designated contract market 
or the swap execution facility has filed 
its submission electronically in a for-
mat and manner specified by the Sec-
retary of the Commission with the Sec-
retary of the Commission; 

(2) The Commission has received the 
submission by the open of business on 
the business day preceding the prod-
uct’s listing; and 

(3) The submission includes: 
(i) A copy of the submission cover 

sheet in accordance with the instruc-
tions in appendix D to this part; 

(ii) A copy of the product’s rules, in-
cluding all rules related to its terms 
and conditions; 

(iii) The intended listing date; 
(iv) A certification by the designated 

contract market or the swap execution 
facility that the product to be listed 
complies with the Act and Commission 
regulations thereunder; 

(v) A concise explanation and anal-
ysis of the product and its compliance 
with applicable provisions of the Act, 
including core principles, and the Com-
mission’s regulations thereunder. This 
explanation and analysis shall either 
be accompanied by the documentation 
relied upon to establish the basis for 
compliance with applicable law, or in-
corporate information contained in 
such documentation, with appropriate 
citations to data sources; 

(vi) A certification that the reg-
istered entity posted a notice of pend-
ing product certification with the Com-
mission and a copy of the submission, 
concurrent with the filing of a submis-
sion with the Commission, on the reg-
istered entity’s Web site. Information 
that the registered entity seeks to 
keep confidential may be redacted 
from the documents published on the 
registered entity’s Web site but must 
be republished consistent with any de-
termination made pursuant to 
§ 40.8(c)(4); 

(vii) A request for confidential treat-
ment, if appropriate, as permitted 
under § 40.8. 

(b) Additional information. If re-
quested by Commission staff, a reg-
istered entity shall provide any addi-
tional evidence, information or data 
that demonstrates that the contract 
meets, initially or on a continuing 
basis, the requirements of the Act or 
the Commission’s regulations or poli-
cies thereunder. 

(c) Stay. The Commission may stay 
the listing of a contract pursuant to 
paragraph (a) of this section during the 
pendency of Commission proceedings 
for filing a false certification or during 
the pendency of a petition to alter or 
amend the contract terms and condi-
tions pursuant to Section 8a(7) of the 
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Act. The decision to stay the listing of 
a contract in such circumstances shall 
not be delegable to any employee of the 
Commission. 

(d) Class certification of swaps. (1) A 
designated contract market or swap 
execution facility may list or facilitate 
trading in any swap or number of swaps 
based upon an ‘‘excluded commodity,’’ 
as defined in Section 1a(19)(i) of the 
Act, not including any security, secu-
rity index, and currency other than the 
United States Dollar and a ‘‘major for-
eign currency,’’ as defined in § 15.03(a), 
or an ‘‘excluded commodity,’’ as de-
fined in Section 1a(19)(ii)–(iv) of the 
Act, provided the designated contract 
market or swap execution facility cer-
tifies, under § 40.2(a)(1)–(2), 
§ 40.2(a)(3)(i), § 40.2(a)(3)(iv), and 
§ 40.2(a)(3)(vi), each of the following: 

(i) That each particular swap within 
the certified class of swaps is based 
upon an excluded commodity specified 
in § 40.2(d)(1); and 

(ii) That each particular swap within 
the certified class of swaps is based 
upon an excluded commodity with an 
identical pricing source, formula, pro-
cedure, and methodology for calcu-
lating reference prices and payment 
obligations; and 

(iii) That the pricing source, formula, 
procedure, and methodology for calcu-
lating reference prices and payment 
obligations in each particular swap 
within the certified class of swaps is 
identical to a pricing source, formula, 
procedure, and methodology for calcu-
lating reference prices and payment 
obligations in a product previously 
submitted to the Commission and cer-
tified or approved pursuant to § 40.2 or 
§ 40.3; 

(iv) That each particular swap within 
the certified class of swaps is based 
upon an excluded commodity involving 
an identical currency or identical cur-
rencies. 

(2) The Commission may in its discre-
tion require a registered entity to 
withdraw its certification under 
§ 40.2(d)(1) and to submit each indi-
vidual swap or certain individual swaps 
within the submission for Commission 
review pursuant to § 40.2 or § 40.3 

§ 40.3 Voluntary submission of new 
products for Commission review 
and approval. 

(a) Request for approval. Pursuant to 
Section 5c(c) of the Act, a designated 
contract market, a swap execution fa-
cility, or a derivatives clearing organi-
zation may request that the Commis-
sion approve a new or dormant product 
prior to listing the product for trading 
or accepting the product for clearing, 
or if a product was initially submitted 
under § 40.2 of this part or § 39.5 of this 
chapter, subsequent to listing the prod-
uct for trading or accepting the prod-
uct for clearing. A submission request-
ing approval shall: 

(1) Be filed electronically in a format 
and manner specified by the Secretary 
of the Commission with the Secretary 
of the Commission; 

(2) Include a copy of the submission 
cover sheet in accordance with the in-
structions in appendix D to this part; 

(3) Include a copy of the rules that 
set forth the contract’s terms and con-
ditions; 

(4) Include an explanation and anal-
ysis of the product and its compliance 
with applicable provisions of the Act, 
including core principles, and the Com-
mission’s regulations thereunder. This 
explanation and analysis shall either 
be accompanied by the documentation 
relied upon to establish the basis for 
compliance with the applicable law, or 
incorporate information contained in 
such documentation, with appropriate 
citations to data sources; 

(5) Describe any agreements or con-
tracts entered into with other parties 
that enable the registered entity to 
carry out its responsibilities; 

(6) Include the certifications required 
in § 41.22 for product approval of a com-
modity that is a security future or a 
security futures product as defined in 
Sections 1a(44) or 1a(45) of the Act, re-
spectively; 

(7) Include, if appropriate, a request 
for confidential treatment as per-
mitted under § 40.8; 

(8) Include the filing fee required 
under appendix A to this part; 

(9) Certify that the registered entity 
posted a notice of its request for Com-
mission approval of the new product 
and a copy of the submission, concur-
rent with the filing of a submission 
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with the Commission, on the registered 
entity’s Web site. Information that the 
registered entity seeks to keep con-
fidential may be redacted from the doc-
uments published on the registered en-
tity’s Web site but must be republished 
consistent with any determination 
made pursuant to § 40.8(c)(4); 

(10) Include, if requested by Commis-
sion staff, additional evidence, infor-
mation or data demonstrating that the 
contract meets, initially or on a con-
tinuing basis, the requirements of the 
Act, or other requirement for designa-
tion or registration under the Act, or 
the Commission’s regulations or poli-
cies thereunder. The registered entity 
shall submit the requested information 
by the open of business on the date 
that is two business days from the date 
of request by Commission staff, or at 
the conclusion of such extended period 
agreed to by Commission staff after 
timely receipt of a written request 
from the registered entity. 

(b) Standard for review and approval. 
The Commission shall approve a new 
product unless the terms and condi-
tions of the product violate the Act or 
the Commission’s regulations. 

(c) Forty-five day review. All products 
submitted for Commission approval 
under this paragraph shall be deemed 
approved by the Commission 45 days 
after receipt by the Commission, or at 
the conclusion of an extended period as 
provided under paragraph (d) of this 
section, unless notified otherwise with-
in the applicable period, if: 

(1) The submission complies with the 
requirements of paragraph (a) of this 
section; and 

(2) The submitting entity does not 
amend the terms or conditions of the 
product or supplement the request for 
approval, except as requested by the 
Commission or for correction of typo-
graphical errors, renumbering or other 
non-substantive revisions, during that 
period. Any voluntary, substantive 
amendment by the submitting entity 
will be treated as a new submission 
under this section. 

(d) Extension of time. The Commission 
may extend the 45 day review period in 
paragraph (c) of this section for: 

(1) An additional 45 days, if the prod-
uct raises novel or complex issues that 
require additional time to analyze, in 

which case the Commission shall notify 
the registered entity within the initial 
45 day review period and shall briefly 
describe the nature of the specific 
issues for which additional time for re-
view is required; or 

(2) Any extended review period to 
which the registered entity agrees in 
writing. 

(e) Notice of non-approval. The Com-
mission at any time during its review 
under this section may notify the reg-
istered entity that it will not, or is un-
able to, approve the product. This noti-
fication will briefly specify the nature 
of the issues raised and the specific 
provision of the Act or the Commis-
sion’s regulations, including the form 
or content requirements of paragraph 
(a) of this section, that the product 
violates, appears to violate or poten-
tially violates but which cannot be 
ascertained from the submission. 

(f) Effect of non-approval. (1) Notifica-
tion to a registered entity under para-
graph (e) of this section of the Commis-
sion’s determination not to approve a 
product does not prejudice the entity 
from subsequently submitting a revised 
version of the product for Commission 
approval or from submitting the prod-
uct as initially proposed pursuant to a 
supplemented submission. 

(2) Notification to a registered entity 
under paragraph (e) of this section of 
the Commission’s refusal to approve a 
product shall be presumptive evidence 
that the entity may not truthfully cer-
tify under § 40.2 that the same, or sub-
stantially the same, product does not 
violate the Act or the Commission’s 
regulations thereunder. 

§ 40.4 Amendments to terms or condi-
tions of enumerated agricultural 
products. 

(a) Notwithstanding the provisions of 
this part, a designated contract market 
must submit for Commission approval 
under the procedures of § 40.5, prior to 
its implementation, any rule or dor-
mant rule that, for a delivery month 
having open interest, would materially 
change a term or condition, as defined 
in § 40.1(j), of a contract for future de-
livery in an agricultural commodity 
enumerated in Section 1a(9) of the Act, 
or of an option on such a contract or 
commodity. 
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(b) The following rules or rule 
amendments are not material and 
should not be submitted under this sec-
tion: 

(1) Changes that are enumerated in 
§ 40.6(d)(2) may be implemented with-
out prior approval or certification if 
implemented pursuant to the notifica-
tion procedures of § 40.6(d); 

(2) Changes that are enumerated in 
§ 40.6(d)(3)(ii) may be implemented 
without prior approval or certification 
or notification as permitted pursuant 
to § 40.6(d)(3); 

(3) Changes in no cancellation ranges 
and trading hours may be implemented 
without prior approval if implemented 
pursuant to the procedures of § 40.6(a); 

(4) Changes required to comply with 
a binding order of a court of competent 
jurisdiction, or a rule, regulation or 
order of the Commission or of another 
Federal regulatory authority, may be 
implemented without prior approval if 
implemented pursuant to the proce-
dures of § 40.6(a);or 

(5) Any other rule: 
(i) The text of which has been sub-

mitted for review at least ten business 
days prior to its implementation and 
that has been labeled ‘‘Non-Material 
Agricultural Rule Change;’’ 

(ii) For which the designated con-
tract market has provided an expla-
nation as to why it considers the rule 
‘‘non-material,’’ and any other infor-
mation that may be beneficial to the 
Commission in analyzing the merits of 
the entity’s claim of non-materiality; 
and 

(iii) With respect to which the Com-
mission has not notified the contract 
market during the review period that 
the rule appears to require or does re-
quire prior approval under this section, 
may be implemented without prior ap-
proval if implemented under the proce-
dures of § 40.6(a). 

§ 40.5 Voluntary submission of rules 
for Commission review and ap-
proval. 

(a) Request for approval of rules. Pur-
suant to Section 5c(c) of the Act, a reg-
istered entity may request that the 
Commission approve a new rule, rule 
amendment or dormant rule prior to 
implementation of the rule, or if the 
request was initially submitted under 

§§ 40.2 or 40.6 of this part, subsequent to 
implementation of the rule. A request 
for approval shall: 

(1) Be filed electronically in a format 
and manner specified by the Secretary 
of the Commission with the Secretary 
of the Commission; 

(2) Include a copy of the submission 
cover sheet in accordance with the in-
structions in appendix D to this part; 

(3) Set forth the text of the rule or 
rule amendment (in the case of a rule 
amendment, deletions and additions 
must be indicated); 

(4) Describe the proposed effective 
date of the rule or rule amendment and 
any action taken or anticipated to be 
taken to adopt the proposed rule by the 
registered entity or by its governing 
board or by any committee thereof, 
and cite the rules of the entity that au-
thorize the adoption of the proposed 
rule; 

(5) Provide an explanation and anal-
ysis of the operation, purpose, and ef-
fect of the proposed rule or rule amend-
ment and its compliance with applica-
ble provisions of the Act, including 
core principles, and the Commission’s 
regulations thereunder, including, as 
applicable, a description of the antici-
pated benefits to market participants 
or others, any potential anticompeti-
tive effects on market participants or 
others, and how the rule fits into the 
registered entity’s framework of self- 
regulation; 

(6) Certify that the registered entity 
posted a notice of pending rule with 
the Commission and a copy of the sub-
mission, concurrent with the filing of a 
submission with the Commission, on 
the registered entity’s Web site. Infor-
mation which the registered entity 
seeks to keep confidential may be re-
dacted from the documents published 
on the registered entity’s Web site but 
must be republished consistent with 
any determination made pursuant to 
§ 40.8(c)(4); 

(7) Provide additional information 
which may be beneficial to the Com-
mission in analyzing the new rule or 
rule amendment. If a proposed rule af-
fects, directly or indirectly, the appli-
cation of any other rule of the reg-
istered entity, the pertinent text of 
any such rule must be set forth and the 
anticipated effect described; 
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(8) Provide a brief explanation of any 
substantive opposing views expressed 
to the registered entity by governing 
board or committee members, members 
of the entity or market participants 
that were not incorporated into the 
rule, or a statement that no such op-
posing views were expressed; 

(9) Identify any Commission regula-
tion that the Commission may need to 
amend, or sections of the Act or the 
Commission’s regulations that the 
Commission may need to interpret, in 
order to approve the new rule or rule 
amendment. To the extent that such 
an amendment or interpretation is nec-
essary to accommodate a new rule or 
rule amendment, the submission 
should include a reasoned analysis sup-
porting the amendment to the Commis-
sion’s regulation or the interpretation; 

(10) As appropriate, include a request 
for confidential treatment as per-
mitted under the procedures of § 40.8. 

(b) Standard for review and approval. 
The Commission shall approve a new 
rule or rule amendment unless the rule 
or rule amendment is inconsistent with 
the Act or the Commission’s regula-
tions. 

(c) Forty-five day review. (1) All rules 
submitted for Commission approval 
under paragraph (a) of this section 
shall be deemed approved by the Com-
mission under section 5c(c) of the Act 
45 days after receipt by the Commis-
sion, or at the conclusion of such ex-
tended period as provided under para-
graph (d) of this section, unless the 
registered entity is notified otherwise 
within the applicable period, if: 

(i) The submission complies with the 
requirements of paragraph (a) of this 
section; 

(ii) The registered entity does not 
amend the proposed rule or supplement 
the submission, except as requested by 
the Commission, during the pendency 
of the review period other than for cor-
rection of typographical errors, renum-
bering or other non-substantive revi-
sions. Any amendment or supplemen-
tation not requested by the Commis-
sion will be treated as the submission 
of a new filing under this section. 

(2) The Commission shall commence 
the review period in paragraph (c) of 
this section for a compliant submission 

under § 40.4(b)(5) ten business days after 
its receipt. 

(d) Commencement and extension of 
time for review. The Commission may 
further extend the review period in 
paragraph (c) of this section for any ap-
proval request for: 

(1) An additional 45 days, if the pro-
posed rule raises novel or complex 
issues that require additional time for 
review or is of major economic signifi-
cance, the submission is incomplete or 
the requestor does not respond com-
pletely to Commission questions in a 
timely manner, in which case the Com-
mission shall notify the submitting 
registered entity within the initial 
forty-five day review period and shall 
briefly describe the nature of the spe-
cific issues for which additional time 
for review shall be required; or 

(2) Any period, beyond the additional 
45 days provided in § 40.5(d)(1), to which 
the registered entity agrees in writing. 

(e) Notice of non-approval. Any time 
during its review under this section, 
the Commission may notify the reg-
istered entity that it will not, or is un-
able to, approve the new rule or rule 
amendment. This notification will 
briefly specify the nature of the issues 
raised and the specific provision of the 
Act or the Commission’s regulations, 
including the form or content require-
ments of this section, with which the 
new rule or rule amendment is incon-
sistent or appears to be inconsistent 
with the Act or the Commission’s regu-
lations. 

(f) Effect of non-approval. (1) Notifica-
tion to a registered entity under para-
graph (e) of this section does not pre-
vent the registered entity from subse-
quently submitting a revised version of 
the proposed rule or rule amendment 
for Commission review and approval or 
from submitting the new rule or rule 
amendment as initially proposed in a 
supplemented submission; the revised 
submission will be reviewed without 
prejudice. 

(2) Notification to a registered entity 
under paragraph (e) of this section of 
the Commission’s determination not to 
approve a proposed rule or rule amend-
ment of a registered entity shall be 
presumptive evidence that the entity 
may not truthfully certify that the 
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same, or substantially the same, pro-
posed rule or rule amendment under 
§ 40.6(a) of this section. 

(g) Expedited approval. Notwith-
standing the provisions of paragraph 
(c) of this section, changes to a pro-
posed rule or a rule amendment, in-
cluding changes to terms and condi-
tions of a product that are consistent 
with the Act and Commission regula-
tions and with standards approved or 
established by the Commission may be 
approved by the Commission at such 
time and under such conditions as the 
Commission shall specify in the writ-
ten notification, provided, however, 
that the Commission may, at any time, 
alter or revoke the applicability of 
such a notice to any particular product 
or rule amendment. 

§ 40.6 Self-certification of rules. 
(a) Required certification. A registered 

entity shall comply with the following 
conditions prior to implementing any 
rule, other than a rule delisting or 
withdrawing the certification of a 
product with no open interest and sub-
mitted in compliance with §§ 40.6(a)(1)– 
(2) and § 40.6(a)(7), that has not ob-
tained Commission approval under 
§ 40.5 of this part, that remains dor-
mant subsequent to being submitted 
under this section or approved under 
§ 40.5 of this part, or that is submitted 
under § 40.10 of this part, except as oth-
erwise provided by § 40.10(a): 

(1) The registered entity has filed its 
submission electronically in a format 
and manner specified by the Secretary 
of the Commission with the Secretary 
of the Commission. 

(2) The registered entity has provided 
a certification that the registered enti-
ty posted a notice of pending certifi-
cation with the Commission and a copy 
of the submission, concurrent with the 
filing of a submission with the Com-
mission, on the registered entity’s Web 
site. Information that the registered 
entity seeks to keep confidential may 
be redacted from the documents pub-
lished on the registered entity’s Web 
site but it must be republished con-
sistent with any determination made 
pursuant to § 40.8(c)(4). 

(3) The Commission has received the 
submission not later than the open of 
business on the business day that is 10 

business days prior to the registered 
entity’s implementation of the rule or 
rule amendment. 

(4) The Commission has not stayed 
the submission pursuant to § 40.6(c). 

(5) The rule or rule amendment is not 
a rule or rule amendment of a des-
ignated contract market that materi-
ally changes a term or condition of a 
contract for future delivery of an agri-
cultural commodity enumerated in sec-
tion 1a(4) of the Act or an option on 
such a contract or commodity in a de-
livery month having open interest. 

(6) Emergency rule certifications. (i) 
New rules or rule amendments that es-
tablish standards for responding to an 
emergency must be submitted pursuant 
to § 40.6(a); 

(ii) Rules or rule amendments imple-
mented under procedures of the gov-
erning board to respond to an emer-
gency as defined in § 40.1, shall, if prac-
ticable, be filed with the Commission 
prior to the implementation or, if not 
practicable, be filed with the Commis-
sion at the earliest possible time after 
implementation, but in no event more 
than twenty-four hours after imple-
mentation. Such rules shall be subject 
to the certification and stay provisions 
of paragraphs (b) and (c) of this sec-
tion. 

(7). The rule submission shall in-
clude: 

(i) A copy of the submission cover 
sheet in accordance with the instruc-
tions in appendix D to this part (in the 
case of a rule or rule amendment that 
responds to an emergency, ‘‘Emergency 
Rule Certification’’ should be noted in 
the Description section of the submis-
sion coversheet); 

(ii) The text of the rule (in the case 
of a rule amendment, deletions and ad-
ditions must be indicated); 

(iii) The date of intended implemen-
tation; 

(iv) A certification by the registered 
entity that the rule complies with the 
Act and the Commission’s regulations 
thereunder; 

(v) A concise explanation and anal-
ysis of the operation, purpose, and ef-
fect of the proposed rule or rule amend-
ment and its compliance with applica-
ble provisions of the Act, including 
core principles, and the Commission’s 
regulations thereunder; 
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(vi) A brief explanation of any sub-
stantive opposing views expressed to 
the registered entity by governing 
board or committee members, members 
of the entity or market participants, 
that were not incorporated into the 
rule, or a statement that no such op-
posing views were expressed; 

(vii) As appropriate, a request for 
confidential treatment pursuant to the 
procedures provided in § 40.8; and 

(8) The registered entity shall pro-
vide, if requested by Commission staff, 
additional evidence, information or 
data that may be beneficial to the 
Commission in conducting a due dili-
gence assessment of the filing and the 
registered entity’s compliance with 
any of the requirements of the Act or 
the Commission’s regulations or poli-
cies thereunder. 

(b) Review by the Commission. The 
Commission shall have 10 business days 
to review the new rule or rule amend-
ment before the new rule or rule 
amendment is deemed certified and can 
be made effective, unless the Commis-
sion notifies the registered entity dur-
ing the 10-business day review period 
that it intends to issue a stay of the 
certification under paragraph (c) of 
this section. 

(c) Stay (1) Stay of certification of new 
rule or rule amendment. The Commission 
may stay the certification of a new 
rule or rule amendment submitted pur-
suant to paragraph (a) of this section 
by issuing a notification informing the 
registered entity that the Commission 
is staying the certification of the rule 
or rule amendment on the grounds that 
the rule or rule amendment presents 
novel or complex issues that require 
additional time to analyze, the rule or 
rule amendment is accompanied by an 
inadequate explanation or the rule or 
rule amendment is potentially incon-
sistent with the Act or the Commis-
sion’s regulations thereunder. The 
Commission will have an additional 90 
days from the date of the notification 
to conduct the review. The decision to 
stay the certification of a rule in such 
circumstances shall be delegable pursu-
ant to § 40.7 of this part. 

(2) Public comment. The Commission 
shall provide a 30-day comment period 
within the 90-day period in which the 
stay is in effect as described in para-

graph (c)(1) of this section. The Com-
mission shall publish a notice of the 30- 
day comment period on the Commis-
sion Web site. Comments from the pub-
lic shall be submitted as specified in 
that notice. 

(3) Expiration of a stay of certification 
of new rule or rule amendment. A new 
rule or rule amendment subject to a 
stay pursuant to this paragraph shall 
become effective, pursuant to the cer-
tification, at the expiration of the 90- 
day review period described in para-
graph (c)(1) of this section unless the 
Commission withdraws the stay prior 
to that time, or the Commission noti-
fies the registered entity during the 90- 
day time period that it objects to the 
proposed certification on the grounds 
that the proposed rule or rule amend-
ment is inconsistent with the Act or 
the Commission’s regulations. 

(4) Stay of effectiveness of rules or rule 
amendments already implemented. The 
Commission may stay the effectiveness 
of an implemented rule during the 
pendency of Commission proceedings 
for filing a false certification or during 
the pendency of a petition to alter or 
amend the rule pursuant to section 
8a(7) of the Act. The decision to stay 
the effectiveness of a rule in such cir-
cumstances shall not be delegable to 
any employee of the Commission. 

(d) Notification of rule amendments. 
Notwithstanding the rule certification 
requirement of Section 5c(c)(1) of the 
Act and paragraph (a) of this section, a 
registered entity may place the fol-
lowing rules or rule amendments into 
effect without certification to the 
Commission if the following conditions 
are met: 

(1) The registered entity provides to 
the Commission at least weekly a sum-
mary notice of all rule amendments 
made effective pursuant to this para-
graph during the preceding week. Such 
notice must be labeled ‘‘Weekly Notifi-
cation of Rule Amendments’’ and need 
not be filed for weeks during which no 
such actions have been taken. One copy 
of each such submission shall be fur-
nished electronically in a format and 
manner specified by the Secretary of 
the Commission; and 

(2) The rule governs: 
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(i) Non-substantive revisions. Correc-
tions of typographical errors, renum-
bering, periodic routine updates to 
identifying information about reg-
istered entities and other such non- 
substantive revisions of a product’s 
terms and conditions that have no ef-
fect on the economic characteristics of 
the product; 

(ii) Delivery standards set by third par-
ties. Changes to grades or standards of 
commodities deliverable on a product 
that are established by an independent 
third party and that are incorporated 
by reference as product terms, provided 
that the grade or standard is not estab-
lished, selected or calculated solely for 
use in connection with futures or op-
tion trading and such changes do not 
affect deliverable supplies or the pric-
ing basis for the product; 

(iii) Index products. Routine changes 
in the composition, computation, or 
method of selection of component enti-
ties of an index (other than routine 
changes to securities indexes to the ex-
tent that such changes are not de-
scribed in paragraph (d)(3)(ii)(F) of this 
section) referenced and defined in the 
product’s terms, that do not affect the 
pricing basis of the index, which are 
made by an independent third party 
whose business relates to the collection 
or dissemination of price information 
and which was not formed solely for 
the purpose of compiling an index for 
use in connection with a futures or op-
tion product; 

(iv) Option contract terms. Changes to 
option contract rules, which may qual-
ify for implementation without notice 
pursuant to paragraph (d)(3)(ii)(G) of 
this section, relating to the strike 
price listing procedures, strike price 
intervals, and the listing of strike 
prices on a discretionary basis; 

(v) Fees. Fees or fee changes, other 
than fees or fee changes associated 
with market making or trading incen-
tive programs, that: 

(A) Total $1.00 or more per contract, 
and 

(B) Are established by an inde-
pendent third party or are unrelated to 
delivery, trading, clearing or dispute 
resolution. 

(vi) Survey lists. Changes to lists of 
banks, brokers, dealers, or other enti-
ties that provide price or cash market 

information to an independent third 
party and that are incorporated by ref-
erence as product terms; 

(vii) Approved brands. Changes in lists 
of approved brands or markings pursu-
ant to previously certified or Commis-
sion approved standards or criteria; 

(viii) Delivery facilities and delivery 
service providers. Changes in lists of ap-
proved delivery facilities and delivery 
service providers (including weigh mas-
ters, assayers, and inspectors) at a de-
livery location, pursuant to previously 
certified or Commission approved 
standards or criteria; 

(ix) Trading months. The initial list-
ing of trading months, which may qual-
ify for implementation without notice 
pursuant to (d)(3)(ii)(H) of this section, 
within the currently established cycle 
of trading months; or 

(x) Minimum tick. Reductions in the 
minimum price fluctuation (or ‘‘tick’’). 

(3) Notification of rule amendments not 
required. Notwithstanding the rule cer-
tification requirements of section 
5c(c)(1) of the Act and paragraph (a) of 
this section, a registered entity may 
place the following rules or rule 
amendments into effect without cer-
tification or notice to the Commission 
if the following conditions are met: 

(i) The registered entity maintains 
documentation regarding all changes 
to rules; and 

(ii) The rule governs: 
(A) Transfer of membership or owner-

ship. Procedures and forms for the pur-
chase, sale or transfer of membership 
or ownership, but not including quali-
fications for membership or ownership, 
any right or obligation of membership 
or ownership or dues or assessments; 

(B) Administrative procedures. The or-
ganization and administrative proce-
dures of a registered entity governing 
bodies such as a Board of Directors, Of-
ficers and Committees, but not voting 
requirements, Board of Directors or 
Committee composition requirements 
or procedures, decision making proce-
dures, use or disclosure of material 
non-public information gained through 
the performance of official duties, or 
requirements relating to conflicts of 
interest; 

(C) Administration. The routine, daily 
administration, direction and control 
of employees, requirements relating to 
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gratuity and similar funds, but not 
guaranty, reserves, or similar funds; 
declaration of holidays, and changes to 
facilities housing the market, trading 
floor or trading area; 

(D) Standards of decorum. Standards 
of decorum or attire or similar provi-
sions relating to admission to the 
floor, badges, or visitors, but not the 
establishment of penalties for viola-
tions of such rules; and 

(E) Fees. Fees or fee changes, other 
than fees or fee changes associated 
with market making or trading incen-
tive programs, that: 

(1) Are less than $1.00; or 
(2) Relate to matters such as dues, 

badges, telecommunication services, 
booth space, real time quotations, his-
torical information, publications, soft-
ware licenses or other matters that are 
administrative in nature. 

(F) Securities indexes. Routine 
changes to the composition, computa-
tion or method of security selection of 
an index that is referenced and defined 
in the product’s rules, and which is 
made by an independent third party. 

(G) Option contract terms. For reg-
istered entities that are in compliance 
with the daily reporting requirements 
of § 16.01 of this chapter, changes to op-
tion contract rules relating to the 
strike price listing procedures, strike 
price intervals, and the listing of strike 
prices on a discretionary basis. 

(H) Trading months. For registered en-
tities that are in compliance with the 
daily reporting requirements of § 16.01 
of this chapter, the initial listing of 
trading months which are within the 
currently established cycle of trading 
months. 

[76 FR 44790, July 27, 2011, as amended at 76 
FR 45666, Aug. 1, 2011] 

§ 40.7 Delegations. 

(a) Procedural matters. (1) The Com-
mission hereby delegates, until it or-
ders otherwise, to the Director of the 
Division of Clearing and Risk and, sep-
arately, to the Director of the Division 
of Market Oversight, to be exercised by 
either Director, as appropriate, or by 
such employees of the Commission that 
either Director may designate from 
time to time, the following authorities, 
with the concurrence of the General 

Counsel or the General Counsel’s dele-
gate: 

(i) To request, pursuant to § 40.3(c)(2) 
or § 40.5(c)(1)(ii) of this part, that the 
registered entity requesting approval 
amend the proposed product, rule or 
rule amendment, or supplement the 
submission to the Commission; 

(ii) To notify the registered entity, 
pursuant to § 40.3(e) or § 40.5(e) of this 
part, that the Commission is not ap-
proving, or is unable to approve, the 
proposed product, rule or rule amend-
ment; 

(iii) To make all determinations re-
served to the Commission in § 40.10. 

(2) The Commission hereby delegates, 
until it orders otherwise, to the Direc-
tor of the Division of Clearing and Risk 
and, separately, to the Director of the 
Division of Market Oversight, to be ex-
ercised by either Director, as appro-
priate, or by such employees of the 
Commission that either Director may 
designate from time to time, the fol-
lowing authorities, after consultation 
with the Office of General Counsel or 
the General Counsel’s delegate to no-
tify a registered entity: 

(i) Pursuant to § 40.3(d) of this part, 
that the time for review of the submis-
sion has been extended because the 
product raises novel or complex issues 
that require additional time for review; 

(ii) Pursuant to § 40.5(d) of this part, 
that the time for review of the submis-
sion has been extended because the pro-
posed rule or rule amendment raises 
novel or complex issues that require 
additional time for review or is of 
major economic significance; 

(iii) Pursuant to § 40.6(c) of this part, 
that the proposed rule or rule amend-
ment has been stayed because there 
exist novel or complex issues that re-
quire additional time to analyze, or 
there is potential inconsistency with 
the Act or the Commission’s regula-
tions. 

(3) The Commission hereby delegates, 
until it orders otherwise, to the Direc-
tor of the Division of Clearing and Risk 
and, separately, to the Director of the 
Division of Market Oversight, to be ex-
ercised by either Director, as appro-
priate, or by such employees of the 
Commission that either Director may 
designate from time to time, the au-
thority to notify a registered entity, 
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pursuant to § 40.3(d) or § 40.5(d) of this 
part, that the time for review of the 
submission has been extended, or that 
a rule certified pursuant to § 40.6(c) has 
been stayed, because the submission is 
incomplete or provides an inadequate 
explanation. 

(4) Emergency rules. The Commission 
hereby delegates to the Director of the 
Division of Market Oversight and, sep-
arately, to the Director of the Division 
of Clearing and Risk, to be exercised by 
either Director, as appropriate, or by 
such other employee or employees of 
the Commission that either Director 
may designate from time to time, au-
thority to receive notification of emer-
gency rules under § 40.6(a)(6)(ii) of this 
part. 

(5) The Commission hereby delegates 
to the Director of the Division of Mar-
ket Oversight, to be exercised by the 
Director or by such employees of the 
Commission that the Director may des-
ignate from time to time, with the con-
currence of the General Counsel or the 
General Counsel’s delegate, the author-
ity to determine whether a rule change 
submitted by a designated contract 
market for a materiality determina-
tion under § 40.4(b)(5) of this part is not 
material (in which case it may be re-
ported pursuant to the provisions of 
§ 40.6(d) of this part), or is material, in 
which case he or she shall notify the 
registered entity that the rule change 
must be submitted for the Commis-
sion’s prior approval. 

(b) Approval authority. The Commis-
sion hereby delegates, until it orders 
otherwise, to the Director of the Divi-
sion of Clearing and Risk and, sepa-
rately, to the Director of the Division 
of Market Oversight, to be exercised by 
either Director, as appropriate, or by 
such employees of the Commission that 
either Director may designate from 
time to time, with the concurrence of 
the General Counsel or the General 
Counsel’s delegate, the authority to ap-
prove, pursuant to section 5c(c)(3) of 
the Act and § 40.5 of this part, rules or 
rule amendments of a registered entity 
that: 

(1) Relate to, but do not substan-
tially change, the quantity, quality, or 
other delivery specifications, proce-
dures, or obligations for delivery, cash 
settlement, or exercise under an agree-

ment, contract or transaction approved 
for trading by the Commission; daily 
settlement prices; clearing position 
limits; requirements or procedures for 
governance of a registered entity; pro-
cedures for transfer trades; trading 
hours; minimum price fluctuations; 
and maximum price limit and trading 
suspension provisions; 

(2) Reflect routine modifications that 
are required or anticipated by the 
terms of the rule of a registered entity; 

(3) Establish or amend speculative 
limits or position accountability provi-
sions that are in compliance with the 
requirements of the Act and the Com-
mission’s regulations; 

(4) Are in substance the same as a 
rule of the same or another registered 
entity which has been approved pre-
viously by the Commission pursuant to 
section 5c(c)(3) of the Act; 

(5) Are consistent with a specific, 
stated policy or interpretation of the 
Commission; or 

(6) Relate to the listing of additional 
trading months of approved contracts. 

(c) Notwithstanding the provisions of 
this section, the Director of the Divi-
sion of Clearing and Risk and, sepa-
rately, the Director of the Division of 
Market Oversight may submit to the 
Commission for its consideration any 
matter that has been delegated pursu-
ant to this section. 

(d) Nothing in this section shall be 
deemed to prohibit the Commission, at 
its election, from exercising any of the 
authority delegated pursuant to this 
section. 

[76 FR 44790, July 27, 2011, as amended at 78 
FR 22419, Apr. 16, 2013] 

§ 40.8 Availability of public informa-
tion. 

(a) The following sections of all ap-
plications to become a designated con-
tract market, swap execution facility, 
derivatives clearing organization, or 
swap data repository shall be made 
publicly available: Transmittal letter 
and first page of the application cover 
sheet, proposed rules, narrative sum-
mary of the applicant’s proposed ac-
tivities and regulatory compliance 
chart, documents establishing the ap-
plicant’s legal status, documents set-
ting forth the applicant’s corporate 
and governance structure and any 

VerDate Sep<11>2014 19:00 May 10, 2017 Jkt 241057 PO 00000 Frm 00892 Fmt 8010 Sfmt 8010 Q:\17\17V1.TXT 31lp
ow

el
l o

n 
D

S
K

54
D

X
V

N
1O

F
R

 w
ith

 $
$_

JO
B



883 

Commodity Futures Trading Commission § 40.10 

other part of the application not cov-
ered by a request for confidential treat-
ment. 

(b) [Reserved] 
(c) A registered entity’s filing of new 

products pursuant to the self-certifi-
cation procedures of § 40.2 of this part, 
new products for Commission review 
and approval pursuant to § 40.3 of this 
part, new rules and rule amendments 
for Commission review and approval 
pursuant to § 40.4 or § 40.5 of this part, 
and new rules and rule amendments 
pursuant to the self-certification pro-
cedures of § 40.6 and § 40.10 of this part 
shall be treated as public information 
unless accompanied by a request for 
confidential treatment. If a registered 
entity files a request for confidential 
treatment, the following procedures 
shall apply: 

(1) A detailed written justification of 
the confidential treatment request 
must be filed simultaneously with the 
request for confidential treatment. The 
form and content of the detailed writ-
ten justification shall be governed by 
§ 145.9 of this chapter; 

(2) All material for which confiden-
tial treatment is requested must be 
segregated in an appendix to the sub-
mission; 

(3) The submission itself must indi-
cate that material has been segregated 
and, as appropriate, an additional re-
dacted version provided; 

(4) Commission staff may make an 
initial determination with respect to 
the request for confidential treatment 
without regard to whether a request 
for the information has been sought 
under the Freedom of Information Act; 

(5) All requests for confidential treat-
ment shall be subject to the process 
provided by § 145.9 of this chapter. 

(6) A submitter of information under 
this part may appeal an adverse deci-
sion by staff to the Commission’s Of-
fice of General Counsel. The form and 
content of such appeal shall be gov-
erned by § 145.9(g) of this chapter. 

(7) The grant of any part of a request 
for confidential treatment under this 
section may be reconsidered if a subse-
quent request under the Freedom of In-
formation Act is made for the informa-
tion. 

(d) Commission staff will not con-
sider confidential treatment requests 

for information that is required to be 
made public under the Act. The terms 
and conditions of a product submitted 
to the Commission pursuant to §§ 40.2, 
40.3, 40.5 and 40.6 of this part shall be 
made publicly available at the time of 
submission. 

[76 FR 44790, July 27, 2011, as amended at 80 
FR 59578, Oct. 2, 2015] 

§ 40.9 [Reserved] 

§ 40.10 Special certification proce-
dures for submission of rules by 
systemically important derivatives 
clearing organizations. 

(a) Advance notice. A registered de-
rivatives clearing organization that 
has been designated by the Financial 
Stability Oversight Council as a sys-
temically important derivatives clear-
ing organization shall provide notice to 
the Commission not less than 60 days 
in advance of any proposed change to 
its rules, procedures, or operations 
that could materially affect the nature 
or level of risks presented by the sys-
temically important derivatives clear-
ing organization. A notice submitted 
under this section shall be subject to 
the filing requirements of § 40.6(a)(1) 
and the Web site publication require-
ments of § 40.6(a)(2). 

(1) The notice of a proposed change 
shall provide the information required 
to be submitted under § 40.6(a)(7) and 
shall specifically describe: 

(i) The nature of the change and ex-
pected effects on risks to the system-
ically important derivatives clearing 
organization, its clearing members, or 
the market; and 

(ii) How the systemically important 
derivatives clearing organization plans 
to manage any identified risks. 

(2) Concurrent with providing the 
Commission with the advance notice or 
any request or other information re-
lated to the advance notice, the sys-
temically important derivatives clear-
ing organization shall provide the 
Board of Governors of the Federal Re-
serve System with a copy of such no-
tice, request or other information in 
the same format and manner as re-
quired by the Board of Governors for 
those designated financial market util-
ities for which it is the Supervisory 
Agency pursuant to section 803(8) of 
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the Dodd-Frank Wall Street Reform 
and Consumer Protection Act. 

(3) The systemically important de-
rivatives clearing organization may re-
quest that the Commission expedite 
the review on the grounds that the 
change would materially decrease risk. 
The Commission, in its discretion, may 
expedite the review and, pursuant to 
paragraph (g) of this section, notify the 
systemically important derivatives 
clearing organization in less than 60 
days from the date the Commission re-
ceives the notice of proposed change in 
writing that it does not object to the 
proposed change and authorizes imple-
mentation of the change on an earlier 
date. 

(b) Materiality. The term ‘‘materially 
affect the nature or level of risks pre-
sented,’’ when used to qualify deter-
minations on a change to rules, proce-
dures, or operations of a systemically 
important derivatives clearing organi-
zation, means matters as to which 
there is a reasonable possibility that 
the change could affect the perform-
ance of essential clearing and settle-
ment functions or the overall nature or 
level of risk presented by the system-
ically important derivatives clearing 
organization. Such changes may in-
clude, but are not limited to, changes 
that materially affect financial re-
sources, participant and product eligi-
bility, risk management (including 
matters relating to margin and stress 
testing), daily or intraday settlement 
procedures, default procedures, system 
safeguards (business continuity and 
disaster recovery), and governance. If a 
systemically important derivatives 
clearing organization determines that 
a proposed change is not material and 
therefore does not file an advance no-
tice under this § 40.10, but the Commis-
sion determines that the change is ma-
terial, the Commission may require the 
systemically important derivatives 
clearing organization to withdraw the 
proposed change and provide notice 
pursuant to this section. 

(c) Further information. The Commis-
sion may require the systemically im-
portant derivatives clearing organiza-
tion to provide any further information 
necessary to assess the effect the pro-
posed change would have on the nature 
or level of risks associated with the 

systemically important derivatives 
clearing organization’s payment, clear-
ing, or settlement activities and the 
sufficiency of any proposed risk man-
agement techniques. 

(d) Notice of objection. A systemically 
important derivatives clearing organi-
zation shall not implement a change to 
which the Commission has an objection 
on the grounds that the proposed 
change is not consistent with the Act 
or the Commission’s regulations, or the 
purposes of the Dodd-Frank Act or any 
applicable rules, orders, or standards 
prescribed under Section 805(a) of the 
Dodd-Frank Act. The Commission will 
notify the systemically important de-
rivatives clearing organization in writ-
ing of any objection regarding the pro-
posed change within 60 days from the 
later of: 

(1) The date that the notice of the 
proposed change was received; or 

(2) The date the Commission received 
any further information it had re-
quested for consideration of the notice. 

(e) Implementation of change absent 
Commission objection. A systemically 
important derivatives clearing organi-
zation may implement a change if it 
has not received an objection to the 
proposed change within 60 days from 
the later of: 

(1) The date that the Commission re-
ceived the notice of proposed change; 
or 

(2) The date the Commission received 
any further information it had re-
quested for consideration of the notice. 

(f) Extended review. The Commission 
may, during the 60-day review period, 
extend the review period if the pro-
posed change raises novel or complex 
issues. A notification by the Commis-
sion pursuant to this paragraph will 
extend the review for an additional 60 
days. Any extension under this para-
graph will extend the time periods 
under paragraphs (d) and (e) of this sec-
tion for an additional 60 days. 

(g) Change allowed earlier if notified of 
no objection. A systemically important 
derivatives clearing organization may 
implement a change in less than 60 
days from the date the Commission re-
ceives the notice of proposed change or 
the date the Commission receives any 
further information it has requested, if 
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the Commission notifies the system-
ically important derivatives clearing 
organization in writing that it does not 
object to the proposed change and au-
thorizes implementation of the change 
on an earlier date, subject to any con-
ditions imposed by the Commission. 

(h) Emergency changes. A system-
ically important derivatives clearing 
organization may implement a change 
that would otherwise require advance 
notice under this section if it deter-
mines that an emergency exists and 
immediate implementation of the 
change is necessary for the system-
ically important derivatives clearing 
organization to continue to provide its 
services in a safe and sound manner. 

(1) The systemically important de-
rivatives clearing organization shall 
provide notice of any such emergency 
change to the Commission as soon as 
practicable, which shall be no later 
than 24 hours after implementation of 
the change. 

(2) The notice of an emergency 
change shall: 

(i) Provide the information required 
for advance notice as set forth in para-
graph (a) of this section; 

(ii) Describe the nature of the emer-
gency; and 

(iii) Describe the reason the change 
was necessary for the systemically im-
portant derivatives clearing organiza-
tion to continue to provide its services 
in a safe and sound manner. 

(3) The Commission may require 
modification or rescission of the emer-
gency change if it finds that the 
change is not consistent with the Act 
or the Commission’s regulations, or the 
purposes of the Dodd-Frank Act or any 
applicable rules, orders, or standards 
prescribed under Section 805(a) of the 
Dodd-Frank Act. 

§ 40.11 Review of event contracts 
based upon certain excluded com-
modities. 

(a) Prohibition. A registered entity 
shall not list for trading or accept for 
clearing on or through the registered 
entity any of the following: 

(1) An agreement, contract, trans-
action, or swap based upon an excluded 
commodity, as defined in Section 
1a(19)(iv) of the Act, that involves, re-
lates to, or references terrorism, assas-

sination, war, gaming, or an activity 
that is unlawful under any State or 
Federal law; or 

(2) An agreement, contract, trans-
action, or swap based upon an excluded 
commodity, as defined in Section 
1a(19)(iv) of the Act, which involves, re-
lates to, or references an activity that 
is similar to an activity enumerated in 
§ 40.11(a)(1) of this part, and that the 
Commission determines, by rule or reg-
ulation, to be contrary to the public in-
terest. 

(b) [Reserved] 
(c) 90-day review and approval of cer-

tain event contracts. The Commission 
may determine, based upon a review of 
the terms or conditions of a submission 
under § 40.2 or § 40.3, that an agreement, 
contract, transaction, or swap based on 
an excluded commodity, as defined in 
Section 1a(19)(iv) of the Act, which 
may involve, relate to, or reference an 
activity enumerated in § 40.11(a)(1) or 
§ 40.11(a)(2), be subject to a 90-day re-
view. The 90-day review shall com-
mence from the date the Commission 
notifies the registered entity of a po-
tential violation of § 40.11(a). 

(1) The Commission shall request 
that a registered entity suspend the 
listing or trading of any agreement, 
contract, transaction, or swap based on 
an excluded commodity, as defined in 
Section 1a(19)(iv) of the Act, which 
may involve, relate to, or reference an 
activity enumerated in § 40.11(a)(1) or 
§ 40.11(a)(2), during the Commission’s 
90-day review period. The Commission 
shall post on the Web site a notifica-
tion of the intent to carry out a 90-day 
review. 

(2) Final determination. The Commis-
sion shall issue an order approving or 
disapproving an agreement, contract, 
transaction, or swap that is subject to 
a 90-day review under § 40.11(c) not 
later than 90 days subsequent to the 
date that the Commission commences 
review, or if applicable, at the conclu-
sion of such extended period agreed to 
or requested by the registered entity. 
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§ 40.12 Staying of certification and 
tolling of review period pending ju-
risdictional determination. 

(a) Notice of novel derivative products. 
(1) A registered entity certifying, sub-
mitting for approval, or otherwise fil-
ing a proposal to list, trade, or clear a 
novel derivative product (other than a 
product subject to the provisions of 
§ 1.8 of this chapter) having elements of 
both a security and a contract for the 
sale of a commodity for future delivery 
(or an option on such contract or an 
option on a commodity) may provide 
notice of its proposal to the Commis-
sion and the Securities and Exchange 
Commission with a statement that 
written notice has been provided to 
both agencies through an appropriate 
means provided in each Commission’s 
regulations. 

(2) If concurrent notice is not pro-
vided pursuant to § 40.12(a)(1), the Com-
mission shall notify the Securities and 
Exchange Commission of the registered 
entity’s submission of a novel deriva-
tive product described in § 40.12(a)(1) 
and accompany such notice with a copy 
of the submission. The Commission 
shall determine whether a particular 
submission is a novel derivative prod-
uct requiring notice to the Securities 
and Exchange Commission not later 
than five business days subsequent to 
the date that the registered entity sub-
mits the product for Commission re-
view. 

(b) Tolling of review period. Upon re-
ceipt of a request for a jurisdictional 
determination, pursuant to Section 
718(a)(2) of the Dodd-Frank Act, by the 
Commission or the Securities and Ex-
change Commission, the product cer-
tification shall be stayed or the ap-
proval review period shall be tolled 
until a final determination order is 
issued. 

(1) The Commission will provide the 
registered entity with a written notice 
of stay pending issuance of a final de-
termination order by the Commission 
or the Securities and Exchange Com-
mission. 

(2) The stay shall be withdrawn or 
the approval review period shall re-
sume upon the Commission’s or the Se-
curities and Exchange Commission’s 
issuance of a final determination order 

finding that the Commission has juris-
diction over the submission. 

(3) Determination order. A final deter-
mination, for purposes of § 40.12(b) of 
this part, shall be a determination 
order issued by the Commission or the 
Securities and Exchange Commission 
pursuant to Section 718(a)(3) of the 
Dodd-Frank Act. 

(c) Judicial review of determination 
order. The filing of a petition by a com-
plaining Commission, pursuant to Sec-
tion 718(b) of the Dodd-Frank Act, shall 
operate as a stay of the agency order. 

(1) The stay shall remain in effect 
until the date on which the United 
States Court of Appeals for the District 
of Columbia Circuit issues a final de-
termination pursuant to Section 
718(b)(4) of the Dodd-Frank Act, or 
until such date that there is a final dis-
position of an appeal of that deter-
mination. 

(2) The submission review period 
shall resume upon issuance of a final 
determination, as described in 
§ 40.12(c)(1), that the Commission has 
jurisdiction over the submission. 

APPENDIX A TO PART 40—SCHEDULE OF 
FEES 

(a) Applications for product approval. Each 
application for product approval under § 40.3 
must be accompanied by a check or money 
order made payable to the Commodity Fu-
tures Trading Commission in an amount to 
be determined annually by the Commission 
and published in the FEDERAL REGISTER. 

(b) Checks and applications should be sent 
to the attention of the Office of the Secre-
tariat, Commodity Futures Trading Commis-
sion, Three Lafayette Centre, 1155 21st 
Street, N.W., Washington, DC 20581. No 
checks or money orders may be accepted by 
personnel other than those in the Office of 
the Secretariat. 

(c) Failure to submit the fee with an appli-
cation for product approval will result in re-
turn of the application. Fees will not be re-
turned after receipt. 

APPENDIXES B–C TO PART 40 [RESERVED] 

APPENDIX D TO PART 40—SUBMISSION 
COVER SHEET AND INSTRUCTIONS 

(a) A properly completed submission cover 
sheet shall accompany all rule and product 
submissions submitted electronically by a 
registered entity in a format and manner 
specified by the Secretary of the Commission 
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to the Secretary of the Commission. A prop-
erly completed submission cover sheet shall 
include all of the following: 

1. Identifier Code (optional)—A registered 
entity Identifier Code at the top of the cover 
sheet, if applicable. Such codes are com-
monly generated by registered entities to 
provide an identifier that is unique to each 
filing (e.g., NYMEX Submission 03–116). 

2. Date—The date of the filing. 
3. Organization—The name of the organiza-

tion filing the submission (e.g., CBOT). 
4. Filing as a—Check in the appropriate box 

indicating that the rule or product is being 
submitted by a designated contract market 
(DCM), derivatives clearing organization 
(DCO), swap execution facility (SEF), or 
swap data repository (SDR). 

5. Type of Filing—An indication as to 
whether the filing is a new rule, rule amend-
ment or new product. The registered entity 
should check the appropriate box to indicate 
the applicable category under that heading. 

6. Rule Numbers—For rule filings, the rule 
number(s) being adopted or modified in the 
case of rule amendment filings. 

7. Description—For rule or rule amendment 
filings, a description of the new rule or rule 
amendment, including a discussion of its ex-

pected impact on the registered entity, mar-
ket participants, and the overall market. 
The narrative should describe the substance 
of the submission with enough specificity to 
characterize all material aspects of the fil-
ing. 

(b) Other Requirements—A submission shall 
comply with all applicable filing require-
ments for proposed rules, rule amendments, 
or products. The filing of the submission 
cover sheet does not obviate the registered 
entity’s responsibility to comply with appli-
cable filing requirements (e.g., rules sub-
mitted for Commission approval under § 40.5 
must be accompanied by an explanation of 
the purpose and effect of the proposed rule 
along with a description of any substantive 
opposing views). 

(c) Checking the box marked ‘‘confidential 
treatment requested’’ on the Submission 
Cover Sheet does not obviate the submitter’s 
responsibility to comply with all applicable 
requirements for requesting confidential 
treatment in § 40.8 and, where appropriate, 
§ 145.9 of this chapter, and will not substitute 
for notice or full compliance with such re-
quirements. 

[80 FR 59578, Oct. 2, 2015] 
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FINDING AIDS 

A list of CFR titles, subtitles, chapters, subchapters and parts and an alphabet-
ical list of agencies publishing in the CFR are included in the CFR Index and 
Finding Aids volume to the Code of Federal Regulations which is published sepa-
rately and revised annually. 

Table of CFR Titles and Chapters 
Alphabetical List of Agencies Appearing in the CFR 
List of CFR Sections Affected 
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Table of CFR Titles and Chapters 
(Revised as of April 1, 2017) 

Title 1—General Provisions 

I Administrative Committee of the Federal Register (Parts 1—49) 

II Office of the Federal Register (Parts 50—299) 

III Administrative Conference of the United States (Parts 300—399) 

IV Miscellaneous Agencies (Parts 400—500) 

Title 2—Grants and Agreements 

SUBTITLE A—OFFICE OF MANAGEMENT AND BUDGET GUIDANCE FOR 
GRANTS AND AGREEMENTS 

I Office of Management and Budget Governmentwide Guidance for 
Grants and Agreements (Parts 2—199) 

II Office of Management and Budget Guidance (Parts 200—299) 

SUBTITLE B—FEDERAL AGENCY REGULATIONS FOR GRANTS AND 
AGREEMENTS 

III Department of Health and Human Services (Parts 300—399) 

IV Department of Agriculture (Parts 400—499) 

VI Department of State (Parts 600—699) 

VII Agency for International Development (Parts 700—799) 

VIII Department of Veterans Affairs (Parts 800—899) 

IX Department of Energy (Parts 900—999) 

X Department of the Treasury (Parts 1000—1099) 

XI Department of Defense (Parts 1100—1199) 

XII Department of Transportation (Parts 1200—1299) 

XIII Department of Commerce (Parts 1300—1399) 

XIV Department of the Interior (Parts 1400—1499) 

XV Environmental Protection Agency (Parts 1500—1599) 

XVIII National Aeronautics and Space Administration (Parts 1800— 
1899) 

XX United States Nuclear Regulatory Commission (Parts 2000—2099) 

XXII Corporation for National and Community Service (Parts 2200— 
2299) 

XXIII Social Security Administration (Parts 2300—2399) 

XXIV Housing and Urban Development (Parts 2400—2499) 

XXV National Science Foundation (Parts 2500—2599) 

XXVI National Archives and Records Administration (Parts 2600—2699) 

XXVII Small Business Administration (Parts 2700—2799) 
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Chap. 
Title 2—Grants and Agreements—Continued 

XXVIII Department of Justice (Parts 2800—2899) 

XXIX Department of Labor (Parts 2900—2999) 

XXX Department of Homeland Security (Parts 3000—3099) 

XXXI Institute of Museum and Library Services (Parts 3100—3199) 

XXXII National Endowment for the Arts (Parts 3200—3299) 

XXXIII National Endowment for the Humanities (Parts 3300—3399) 

XXXIV Department of Education (Parts 3400—3499) 

XXXV Export-Import Bank of the United States (Parts 3500—3599) 

XXXVI Office of National Drug Control Policy, Executive Office of the 
President (Parts 3600—3699) 

XXXVII Peace Corps (Parts 3700—3799) 

LVIII Election Assistance Commission (Parts 5800—5899) 

LIX Gulf Coast Ecosystem Restoration Council (Parts 5900—5999) 

Title 3—The President 

I Executive Office of the President (Parts 100—199) 

Title 4—Accounts 

I Government Accountability Office (Parts 1—199) 

Title 5—Administrative Personnel 

I Office of Personnel Management (Parts 1—1199) 

II Merit Systems Protection Board (Parts 1200—1299) 

III Office of Management and Budget (Parts 1300—1399) 

IV Office of Personnel Management and Office of the Director of 
National Intelligence (Parts 1400—1499) 

V The International Organizations Employees Loyalty Board 
(Parts 1500—1599) 

VI Federal Retirement Thrift Investment Board (Parts 1600—1699) 

VIII Office of Special Counsel (Parts 1800—1899) 

IX Appalachian Regional Commission (Parts 1900—1999) 

XI Armed Forces Retirement Home (Parts 2100—2199) 

XIV Federal Labor Relations Authority, General Counsel of the Fed-
eral Labor Relations Authority and Federal Service Impasses 
Panel (Parts 2400—2499) 

XVI Office of Government Ethics (Parts 2600—2699) 

XXI Department of the Treasury (Parts 3100—3199) 

XXII Federal Deposit Insurance Corporation (Parts 3200—3299) 

XXIII Department of Energy (Parts 3300—3399) 

XXIV Federal Energy Regulatory Commission (Parts 3400—3499) 

XXV Department of the Interior (Parts 3500—3599) 

XXVI Department of Defense (Parts 3600—3699) 

XXVIII Department of Justice (Parts 3800—3899) 
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Chap. 
Title 5—Administrative Personnel—Continued 

XXIX Federal Communications Commission (Parts 3900—3999) 

XXX Farm Credit System Insurance Corporation (Parts 4000—4099) 

XXXI Farm Credit Administration (Parts 4100—4199) 

XXXIII Overseas Private Investment Corporation (Parts 4300—4399) 

XXXIV Securities and Exchange Commission (Parts 4400—4499) 

XXXV Office of Personnel Management (Parts 4500—4599) 

XXXVI Department of Homeland Security (Parts 4600—4699) 

XXXVII Federal Election Commission (Parts 4700—4799) 

XL Interstate Commerce Commission (Parts 5000—5099) 

XLI Commodity Futures Trading Commission (Parts 5100—5199) 

XLII Department of Labor (Parts 5200—5299) 

XLIII National Science Foundation (Parts 5300—5399) 

XLV Department of Health and Human Services (Parts 5500—5599) 

XLVI Postal Rate Commission (Parts 5600—5699) 

XLVII Federal Trade Commission (Parts 5700—5799) 

XLVIII Nuclear Regulatory Commission (Parts 5800—5899) 

XLIX Federal Labor Relations Authority (Parts 5900—5999) 

L Department of Transportation (Parts 6000—6099) 

LII Export-Import Bank of the United States (Parts 6200—6299) 

LIII Department of Education (Parts 6300—6399) 

LIV Environmental Protection Agency (Parts 6400—6499) 

LV National Endowment for the Arts (Parts 6500—6599) 

LVI National Endowment for the Humanities (Parts 6600—6699) 

LVII General Services Administration (Parts 6700—6799) 

LVIII Board of Governors of the Federal Reserve System (Parts 6800— 
6899) 

LIX National Aeronautics and Space Administration (Parts 6900— 
6999) 

LX United States Postal Service (Parts 7000—7099) 

LXI National Labor Relations Board (Parts 7100—7199) 

LXII Equal Employment Opportunity Commission (Parts 7200—7299) 

LXIII Inter-American Foundation (Parts 7300—7399) 

LXIV Merit Systems Protection Board (Parts 7400—7499) 

LXV Department of Housing and Urban Development (Parts 7500— 
7599) 

LXVI National Archives and Records Administration (Parts 7600—7699) 

LXVII Institute of Museum and Library Services (Parts 7700—7799) 

LXVIII Commission on Civil Rights (Parts 7800—7899) 

LXIX Tennessee Valley Authority (Parts 7900—7999) 

LXX Court Services and Offender Supervision Agency for the District 
of Columbia (Parts 8000—8099) 

LXXI Consumer Product Safety Commission (Parts 8100—8199) 

LXXIII Department of Agriculture (Parts 8300—8399) 

LXXIV Federal Mine Safety and Health Review Commission (Parts 
8400—8499) 
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Chap. 
Title 5—Administrative Personnel—Continued 

LXXVI Federal Retirement Thrift Investment Board (Parts 8600—8699) 

LXXVII Office of Management and Budget (Parts 8700—8799) 

LXXX Federal Housing Finance Agency (Parts 9000—9099) 

LXXXIII Special Inspector General for Afghanistan Reconstruction (Parts 
9300—9399) 

LXXXIV Bureau of Consumer Financial Protection (Parts 9400—9499) 

LXXXVI National Credit Union Administration (Parts 9600—9699) 

XCVII Department of Homeland Security Human Resources Manage-
ment System (Department of Homeland Security—Office of 
Personnel Management) (Parts 9700—9799) 

XCVIII Council of the Inspectors General on Integrity and Efficiency 
(Parts 9800—9899) 

XCIX Military Compensation and Retirement Modernization Commis-
sion (Parts 9900—9999) 

C National Council on Disability (Partys 10000—10049) 

Title 6—Domestic Security 

I Department of Homeland Security, Office of the Secretary 
(Parts 1—199) 

X Privacy and Civil Liberties Oversight Board (Parts 1000—1099) 

Title 7—Agriculture 

SUBTITLE A—OFFICE OF THE SECRETARY OF AGRICULTURE (PARTS 
0—26) 

SUBTITLE B—REGULATIONS OF THE DEPARTMENT OF AGRICULTURE 

I Agricultural Marketing Service (Standards, Inspections, Mar-
keting Practices), Department of Agriculture (Parts 27—209) 

II Food and Nutrition Service, Department of Agriculture (Parts 
210—299) 

III Animal and Plant Health Inspection Service, Department of Ag-
riculture (Parts 300—399) 

IV Federal Crop Insurance Corporation, Department of Agriculture 
(Parts 400—499) 

V Agricultural Research Service, Department of Agriculture 
(Parts 500—599) 

VI Natural Resources Conservation Service, Department of Agri-
culture (Parts 600—699) 

VII Farm Service Agency, Department of Agriculture (Parts 700— 
799) 

VIII Grain Inspection, Packers and Stockyards Administration (Fed-
eral Grain Inspection Service), Department of Agriculture 
(Parts 800—899) 

IX Agricultural Marketing Service (Marketing Agreements and Or-
ders; Fruits, Vegetables, Nuts), Department of Agriculture 
(Parts 900—999) 

X Agricultural Marketing Service (Marketing Agreements and Or-
ders; Milk), Department of Agriculture (Parts 1000—1199) 
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Chap. 
Title 7—Agriculture—Continued 

XI Agricultural Marketing Service (Marketing Agreements and Or-
ders; Miscellaneous Commodities), Department of Agriculture 
(Parts 1200—1299) 

XIV Commodity Credit Corporation, Department of Agriculture 
(Parts 1400—1499) 

XV Foreign Agricultural Service, Department of Agriculture (Parts 
1500—1599) 

XVI Rural Telephone Bank, Department of Agriculture (Parts 1600— 
1699) 

XVII Rural Utilities Service, Department of Agriculture (Parts 1700— 
1799) 

XVIII Rural Housing Service, Rural Business-Cooperative Service, 
Rural Utilities Service, and Farm Service Agency, Depart-
ment of Agriculture (Parts 1800—2099) 

XX Local Television Loan Guarantee Board (Parts 2200—2299) 

XXV Office of Advocacy and Outreach, Department of Agriculture 
(Parts 2500—2599) 

XXVI Office of Inspector General, Department of Agriculture (Parts 
2600—2699) 

XXVII Office of Information Resources Management, Department of 
Agriculture (Parts 2700—2799) 

XXVIII Office of Operations, Department of Agriculture (Parts 2800— 
2899) 

XXIX Office of Energy Policy and New Uses, Department of Agri-
culture (Parts 2900—2999) 

XXX Office of the Chief Financial Officer, Department of Agriculture 
(Parts 3000—3099) 

XXXI Office of Environmental Quality, Department of Agriculture 
(Parts 3100—3199) 

XXXII Office of Procurement and Property Management, Department 
of Agriculture (Parts 3200—3299) 

XXXIII Office of Transportation, Department of Agriculture (Parts 
3300—3399) 

XXXIV National Institute of Food and Agriculture (Parts 3400—3499) 

XXXV Rural Housing Service, Department of Agriculture (Parts 3500— 
3599) 

XXXVI National Agricultural Statistics Service, Department of Agri-
culture (Parts 3600—3699) 

XXXVII Economic Research Service, Department of Agriculture (Parts 
3700—3799) 

XXXVIII World Agricultural Outlook Board, Department of Agriculture 
(Parts 3800—3899) 

XLI [Reserved] 

XLII Rural Business-Cooperative Service and Rural Utilities Service, 
Department of Agriculture (Parts 4200—4299) 

Title 8—Aliens and Nationality 

I Department of Homeland Security (Immigration and Naturaliza-
tion) (Parts 1—499) 

VerDate Sep<11>2014 19:00 May 10, 2017 Jkt 241057 PO 00000 Frm 00905 Fmt 8092 Sfmt 8092 Q:\17\17V1.TXT 31lp
ow

el
l o

n 
D

S
K

54
D

X
V

N
1O

F
R

 w
ith

 $
$_

JO
B



896 

Chap. 
Title 8—Aliens and Nationality—Continued 

V Executive Office for Immigration Review, Department of Justice 
(Parts 1000—1399) 

Title 9—Animals and Animal Products 

I Animal and Plant Health Inspection Service, Department of Ag-
riculture (Parts 1—199) 

II Grain Inspection, Packers and Stockyards Administration 
(Packers and Stockyards Programs), Department of Agri-
culture (Parts 200—299) 

III Food Safety and Inspection Service, Department of Agriculture 
(Parts 300—599) 

Title 10—Energy 

I Nuclear Regulatory Commission (Parts 0—199) 

II Department of Energy (Parts 200—699) 

III Department of Energy (Parts 700—999) 

X Department of Energy (General Provisions) (Parts 1000—1099) 

XIII Nuclear Waste Technical Review Board (Parts 1300—1399) 

XVII Defense Nuclear Facilities Safety Board (Parts 1700—1799) 

XVIII Northeast Interstate Low-Level Radioactive Waste Commission 
(Parts 1800—1899) 

Title 11—Federal Elections 

I Federal Election Commission (Parts 1—9099) 

II Election Assistance Commission (Parts 9400—9499) 

Title 12—Banks and Banking 

I Comptroller of the Currency, Department of the Treasury (Parts 
1—199) 

II Federal Reserve System (Parts 200—299) 

III Federal Deposit Insurance Corporation (Parts 300—399) 

IV Export-Import Bank of the United States (Parts 400—499) 

V Office of Thrift Supervision, Department of the Treasury (Parts 
500—599) 

VI Farm Credit Administration (Parts 600—699) 

VII National Credit Union Administration (Parts 700—799) 

VIII Federal Financing Bank (Parts 800—899) 

IX Federal Housing Finance Board (Parts 900—999) 

X Bureau of Consumer Financial Protection (Parts 1000—1099) 

XI Federal Financial Institutions Examination Council (Parts 
1100—1199) 

XII Federal Housing Finance Agency (Parts 1200—1299) 

XIII Financial Stability Oversight Council (Parts 1300—1399) 

XIV Farm Credit System Insurance Corporation (Parts 1400—1499) 
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Chap. 
Title 12—Banks and Banking—Continued 

XV Department of the Treasury (Parts 1500—1599) 

XVI Office of Financial Research (Parts 1600—1699) 

XVII Office of Federal Housing Enterprise Oversight, Department of 
Housing and Urban Development (Parts 1700—1799) 

XVIII Community Development Financial Institutions Fund, Depart-
ment of the Treasury (Parts 1800—1899) 

Title 13—Business Credit and Assistance 

I Small Business Administration (Parts 1—199) 

III Economic Development Administration, Department of Com-
merce (Parts 300—399) 

IV Emergency Steel Guarantee Loan Board (Parts 400—499) 

V Emergency Oil and Gas Guaranteed Loan Board (Parts 500—599) 

Title 14—Aeronautics and Space 

I Federal Aviation Administration, Department of Transportation 
(Parts 1—199) 

II Office of the Secretary, Department of Transportation (Aviation 
Proceedings) (Parts 200—399) 

III Commercial Space Transportation, Federal Aviation Adminis-
tration, Department of Transportation (Parts 400—1199) 

V National Aeronautics and Space Administration (Parts 1200— 
1299) 

VI Air Transportation System Stabilization (Parts 1300—1399) 

Title 15—Commerce and Foreign Trade 

SUBTITLE A—OFFICE OF THE SECRETARY OF COMMERCE (PARTS 0— 
29) 

SUBTITLE B—REGULATIONS RELATING TO COMMERCE AND FOREIGN 
TRADE 

I Bureau of the Census, Department of Commerce (Parts 30—199) 

II National Institute of Standards and Technology, Department of 
Commerce (Parts 200—299) 

III International Trade Administration, Department of Commerce 
(Parts 300—399) 

IV Foreign-Trade Zones Board, Department of Commerce (Parts 
400—499) 

VII Bureau of Industry and Security, Department of Commerce 
(Parts 700—799) 

VIII Bureau of Economic Analysis, Department of Commerce (Parts 
800—899) 

IX National Oceanic and Atmospheric Administration, Department 
of Commerce (Parts 900—999) 

XI Technology Administration, Department of Commerce (Parts 
1100—1199) 

XIII East-West Foreign Trade Board (Parts 1300—1399) 
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Chap. 
Title 15—Commerce and Foreign Trade—Continued 

XIV Minority Business Development Agency (Parts 1400—1499) 

SUBTITLE C—REGULATIONS RELATING TO FOREIGN TRADE AGREE-
MENTS 

XX Office of the United States Trade Representative (Parts 2000— 
2099) 

SUBTITLE D—REGULATIONS RELATING TO TELECOMMUNICATIONS 
AND INFORMATION 

XXIII National Telecommunications and Information Administration, 
Department of Commerce (Parts 2300—2399) 

Title 16—Commercial Practices 

I Federal Trade Commission (Parts 0—999) 

II Consumer Product Safety Commission (Parts 1000—1799) 

Title 17—Commodity and Securities Exchanges 

I Commodity Futures Trading Commission (Parts 1—199) 

II Securities and Exchange Commission (Parts 200—399) 

IV Department of the Treasury (Parts 400—499) 

Title 18—Conservation of Power and Water Resources 

I Federal Energy Regulatory Commission, Department of Energy 
(Parts 1—399) 

III Delaware River Basin Commission (Parts 400—499) 

VI Water Resources Council (Parts 700—799) 

VIII Susquehanna River Basin Commission (Parts 800—899) 

XIII Tennessee Valley Authority (Parts 1300—1399) 

Title 19—Customs Duties 

I U.S. Customs and Border Protection, Department of Homeland 
Security; Department of the Treasury (Parts 0—199) 

II United States International Trade Commission (Parts 200—299) 

III International Trade Administration, Department of Commerce 
(Parts 300—399) 

IV U.S. Immigration and Customs Enforcement, Department of 
Homeland Security (Parts 400—599) 

Title 20—Employees’ Benefits 

I Office of Workers’ Compensation Programs, Department of 
Labor (Parts 1—199) 

II Railroad Retirement Board (Parts 200—399) 

III Social Security Administration (Parts 400—499) 

IV Employees’ Compensation Appeals Board, Department of Labor 
(Parts 500—599) 
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Chap. 
Title 20—Employees’ Benefits—Continued 

V Employment and Training Administration, Department of Labor 
(Parts 600—699) 

VI Office of Workers’ Compensation Programs, Department of 
Labor (Parts 700—799) 

VII Benefits Review Board, Department of Labor (Parts 800—899) 

VIII Joint Board for the Enrollment of Actuaries (Parts 900—999) 

IX Office of the Assistant Secretary for Veterans’ Employment and 
Training Service, Department of Labor (Parts 1000—1099) 

Title 21—Food and Drugs 

I Food and Drug Administration, Department of Health and 
Human Services (Parts 1—1299) 

II Drug Enforcement Administration, Department of Justice (Parts 
1300—1399) 

III Office of National Drug Control Policy (Parts 1400—1499) 

Title 22—Foreign Relations 

I Department of State (Parts 1—199) 

II Agency for International Development (Parts 200—299) 

III Peace Corps (Parts 300—399) 

IV International Joint Commission, United States and Canada 
(Parts 400—499) 

V Broadcasting Board of Governors (Parts 500—599) 

VII Overseas Private Investment Corporation (Parts 700—799) 

IX Foreign Service Grievance Board (Parts 900—999) 

X Inter-American Foundation (Parts 1000—1099) 

XI International Boundary and Water Commission, United States 
and Mexico, United States Section (Parts 1100—1199) 

XII United States International Development Cooperation Agency 
(Parts 1200—1299) 

XIII Millennium Challenge Corporation (Parts 1300—1399) 

XIV Foreign Service Labor Relations Board; Federal Labor Relations 
Authority; General Counsel of the Federal Labor Relations 
Authority; and the Foreign Service Impasse Disputes Panel 
(Parts 1400—1499) 

XV African Development Foundation (Parts 1500—1599) 

XVI Japan-United States Friendship Commission (Parts 1600—1699) 

XVII United States Institute of Peace (Parts 1700—1799) 

Title 23—Highways 

I Federal Highway Administration, Department of Transportation 
(Parts 1—999) 

II National Highway Traffic Safety Administration and Federal 
Highway Administration, Department of Transportation 
(Parts 1200—1299) 
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Chap. 
Title 23—Highways—Continued 

III National Highway Traffic Safety Administration, Department of 
Transportation (Parts 1300—1399) 

Title 24—Housing and Urban Development 

SUBTITLE A—OFFICE OF THE SECRETARY, DEPARTMENT OF HOUSING 
AND URBAN DEVELOPMENT (PARTS 0—99) 

SUBTITLE B—REGULATIONS RELATING TO HOUSING AND URBAN DE-
VELOPMENT 

I Office of Assistant Secretary for Equal Opportunity, Department 
of Housing and Urban Development (Parts 100—199) 

II Office of Assistant Secretary for Housing-Federal Housing Com-
missioner, Department of Housing and Urban Development 
(Parts 200—299) 

III Government National Mortgage Association, Department of 
Housing and Urban Development (Parts 300—399) 

IV Office of Housing and Office of Multifamily Housing Assistance 
Restructuring, Department of Housing and Urban Develop-
ment (Parts 400—499) 

V Office of Assistant Secretary for Community Planning and De-
velopment, Department of Housing and Urban Development 
(Parts 500—599) 

VI Office of Assistant Secretary for Community Planning and De-
velopment, Department of Housing and Urban Development 
(Parts 600—699) [Reserved] 

VII Office of the Secretary, Department of Housing and Urban Devel-
opment (Housing Assistance Programs and Public and Indian 
Housing Programs) (Parts 700—799) 

VIII Office of the Assistant Secretary for Housing—Federal Housing 
Commissioner, Department of Housing and Urban Develop-
ment (Section 8 Housing Assistance Programs, Section 202 Di-
rect Loan Program, Section 202 Supportive Housing for the El-
derly Program and Section 811 Supportive Housing for Persons 
With Disabilities Program) (Parts 800—899) 

IX Office of Assistant Secretary for Public and Indian Housing, De-
partment of Housing and Urban Development (Parts 900—1699) 

X Office of Assistant Secretary for Housing—Federal Housing 
Commissioner, Department of Housing and Urban Develop-
ment (Interstate Land Sales Registration Program) (Parts 
1700—1799) 

XII Office of Inspector General, Department of Housing and Urban 
Development (Parts 2000—2099) 

XV Emergency Mortgage Insurance and Loan Programs, Depart-
ment of Housing and Urban Development (Parts 2700—2799) 
[Reserved] 

XX Office of Assistant Secretary for Housing—Federal Housing 
Commissioner, Department of Housing and Urban Develop-
ment (Parts 3200—3899) 

XXIV Board of Directors of the HOPE for Homeowners Program (Parts 
4000—4099) [Reserved] 

XXV Neighborhood Reinvestment Corporation (Parts 4100—4199) 
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901 

Chap. 
Title 25—Indians 

I Bureau of Indian Affairs, Department of the Interior (Parts 1— 
299) 

II Indian Arts and Crafts Board, Department of the Interior (Parts 
300—399) 

III National Indian Gaming Commission, Department of the Inte-
rior (Parts 500—599) 

IV Office of Navajo and Hopi Indian Relocation (Parts 700—799) 

V Bureau of Indian Affairs, Department of the Interior, and Indian 
Health Service, Department of Health and Human Services 
(Part 900) 

VI Office of the Assistant Secretary-Indian Affairs, Department of 
the Interior (Parts 1000—1199) 

VII Office of the Special Trustee for American Indians, Department 
of the Interior (Parts 1200—1299) 

Title 26—Internal Revenue 

I Internal Revenue Service, Department of the Treasury (Parts 1— 
End) 

Title 27—Alcohol, Tobacco Products and Firearms 

I Alcohol and Tobacco Tax and Trade Bureau, Department of the 
Treasury (Parts 1—399) 

II Bureau of Alcohol, Tobacco, Firearms, and Explosives, Depart-
ment of Justice (Parts 400—699) 

Title 28—Judicial Administration 

I Department of Justice (Parts 0—299) 

III Federal Prison Industries, Inc., Department of Justice (Parts 
300—399) 

V Bureau of Prisons, Department of Justice (Parts 500—599) 

VI Offices of Independent Counsel, Department of Justice (Parts 
600—699) 

VII Office of Independent Counsel (Parts 700—799) 

VIII Court Services and Offender Supervision Agency for the District 
of Columbia (Parts 800—899) 

IX National Crime Prevention and Privacy Compact Council (Parts 
900—999) 

XI Department of Justice and Department of State (Parts 1100— 
1199) 

Title 29—Labor 

SUBTITLE A—OFFICE OF THE SECRETARY OF LABOR (PARTS 0—99) 

SUBTITLE B—REGULATIONS RELATING TO LABOR 

I National Labor Relations Board (Parts 100—199) 

VerDate Sep<11>2014 19:00 May 10, 2017 Jkt 241057 PO 00000 Frm 00911 Fmt 8092 Sfmt 8092 Q:\17\17V1.TXT 31lp
ow

el
l o

n 
D

S
K

54
D

X
V

N
1O

F
R

 w
ith

 $
$_

JO
B



902 

Chap. 
Title 29—Labor—Continued 

II Office of Labor-Management Standards, Department of Labor 
(Parts 200—299) 

III National Railroad Adjustment Board (Parts 300—399) 

IV Office of Labor-Management Standards, Department of Labor 
(Parts 400—499) 

V Wage and Hour Division, Department of Labor (Parts 500—899) 

IX Construction Industry Collective Bargaining Commission (Parts 
900—999) 

X National Mediation Board (Parts 1200—1299) 

XII Federal Mediation and Conciliation Service (Parts 1400—1499) 

XIV Equal Employment Opportunity Commission (Parts 1600—1699) 

XVII Occupational Safety and Health Administration, Department of 
Labor (Parts 1900—1999) 

XX Occupational Safety and Health Review Commission (Parts 
2200—2499) 

XXV Employee Benefits Security Administration, Department of 
Labor (Parts 2500—2599) 

XXVII Federal Mine Safety and Health Review Commission (Parts 
2700—2799) 

XL Pension Benefit Guaranty Corporation (Parts 4000—4999) 

Title 30—Mineral Resources 

I Mine Safety and Health Administration, Department of Labor 
(Parts 1—199) 

II Bureau of Safety and Environmental Enforcement, Department 
of the Interior (Parts 200—299) 

IV Geological Survey, Department of the Interior (Parts 400—499) 

V Bureau of Ocean Energy Management, Department of the Inte-
rior (Parts 500—599) 

VII Office of Surface Mining Reclamation and Enforcement, Depart-
ment of the Interior (Parts 700—999) 

XII Office of Natural Resources Revenue, Department of the Interior 
(Parts 1200—1299) 

Title 31—Money and Finance: Treasury 

SUBTITLE A—OFFICE OF THE SECRETARY OF THE TREASURY (PARTS 
0—50) 

SUBTITLE B—REGULATIONS RELATING TO MONEY AND FINANCE 

I Monetary Offices, Department of the Treasury (Parts 51—199) 

II Fiscal Service, Department of the Treasury (Parts 200—399) 

IV Secret Service, Department of the Treasury (Parts 400—499) 

V Office of Foreign Assets Control, Department of the Treasury 
(Parts 500—599) 

VI Bureau of Engraving and Printing, Department of the Treasury 
(Parts 600—699) 

VII Federal Law Enforcement Training Center, Department of the 
Treasury (Parts 700—799) 
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903 

Chap. 
Title 31—Money and Finance: Treasury—Continued 

VIII Office of International Investment, Department of the Treasury 
(Parts 800—899) 

IX Federal Claims Collection Standards (Department of the Treas-
ury—Department of Justice) (Parts 900—999) 

X Financial Crimes Enforcement Network, Department of the 
Treasury (Parts 1000—1099) 

Title 32—National Defense 

SUBTITLE A—DEPARTMENT OF DEFENSE 

I Office of the Secretary of Defense (Parts 1—399) 

V Department of the Army (Parts 400—699) 

VI Department of the Navy (Parts 700—799) 

VII Department of the Air Force (Parts 800—1099) 

SUBTITLE B—OTHER REGULATIONS RELATING TO NATIONAL DE-
FENSE 

XII Defense Logistics Agency (Parts 1200—1299) 

XVI Selective Service System (Parts 1600—1699) 

XVII Office of the Director of National Intelligence (Parts 1700—1799) 

XVIII National Counterintelligence Center (Parts 1800—1899) 

XIX Central Intelligence Agency (Parts 1900—1999) 

XX Information Security Oversight Office, National Archives and 
Records Administration (Parts 2000—2099) 

XXI National Security Council (Parts 2100—2199) 

XXIV Office of Science and Technology Policy (Parts 2400—2499) 

XXVII Office for Micronesian Status Negotiations (Parts 2700—2799) 

XXVIII Office of the Vice President of the United States (Parts 2800— 
2899) 

Title 33—Navigation and Navigable Waters 

I Coast Guard, Department of Homeland Security (Parts 1—199) 

II Corps of Engineers, Department of the Army (Parts 200—399) 

IV Saint Lawrence Seaway Development Corporation, Department 
of Transportation (Parts 400—499) 

Title 34—Education 

SUBTITLE A—OFFICE OF THE SECRETARY, DEPARTMENT OF EDU-
CATION (PARTS 1—99) 

SUBTITLE B—REGULATIONS OF THE OFFICES OF THE DEPARTMENT 
OF EDUCATION 

I Office for Civil Rights, Department of Education (Parts 100—199) 

II Office of Elementary and Secondary Education, Department of 
Education (Parts 200—299) 

III Office of Special Education and Rehabilitative Services, Depart-
ment of Education (Parts 300—399) 
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904 

Chap. 
Title 34—Education—Continued 

IV Office of Career, Technical and Adult Education, Department of 
Education (Parts 400—499) 

V Office of Bilingual Education and Minority Languages Affairs, 
Department of Education (Parts 500—599) [Reserved] 

VI Office of Postsecondary Education, Department of Education 
(Parts 600—699) 

VII Office of Educational Research and Improvement, Department of 
Education (Parts 700—799) [Reserved] 

SUBTITLE C—REGULATIONS RELATING TO EDUCATION 

XI [Reserved] 

XII National Council on Disability (Parts 1200—1299) 

Title 35 [Reserved] 

Title 36—Parks, Forests, and Public Property 

I National Park Service, Department of the Interior (Parts 1—199) 

II Forest Service, Department of Agriculture (Parts 200—299) 

III Corps of Engineers, Department of the Army (Parts 300—399) 

IV American Battle Monuments Commission (Parts 400—499) 

V Smithsonian Institution (Parts 500—599) 

VI [Reserved] 

VII Library of Congress (Parts 700—799) 

VIII Advisory Council on Historic Preservation (Parts 800—899) 

IX Pennsylvania Avenue Development Corporation (Parts 900—999) 

X Presidio Trust (Parts 1000—1099) 

XI Architectural and Transportation Barriers Compliance Board 
(Parts 1100—1199) 

XII National Archives and Records Administration (Parts 1200—1299) 

XV Oklahoma City National Memorial Trust (Parts 1500—1599) 

XVI Morris K. Udall Scholarship and Excellence in National Environ-
mental Policy Foundation (Parts 1600—1699) 

Title 37—Patents, Trademarks, and Copyrights 

I United States Patent and Trademark Office, Department of 
Commerce (Parts 1—199) 

II U.S. Copyright Office, Library of Congress (Parts 200—299) 

III Copyright Royalty Board, Library of Congress (Parts 300—399) 

IV Assistant Secretary for Technology Policy, Department of Com-
merce (Parts 400—599) 

Title 38—Pensions, Bonuses, and Veterans’ Relief 

I Department of Veterans Affairs (Parts 0—199) 

II Armed Forces Retirement Home (Parts 200—299) 
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905 

Chap. 
Title 39—Postal Service 

I United States Postal Service (Parts 1—999) 

III Postal Regulatory Commission (Parts 3000—3099) 

Title 40—Protection of Environment 

I Environmental Protection Agency (Parts 1—1099) 

IV Environmental Protection Agency and Department of Justice 
(Parts 1400—1499) 

V Council on Environmental Quality (Parts 1500—1599) 

VI Chemical Safety and Hazard Investigation Board (Parts 1600— 
1699) 

VII Environmental Protection Agency and Department of Defense; 
Uniform National Discharge Standards for Vessels of the 
Armed Forces (Parts 1700—1799) 

VIII Gulf Coast Ecosystem Restoration Council (Parts 1800—1899) 

Title 41—Public Contracts and Property Management 

SUBTITLE A—FEDERAL PROCUREMENT REGULATIONS SYSTEM 
[NOTE] 

SUBTITLE B—OTHER PROVISIONS RELATING TO PUBLIC CONTRACTS 

50 Public Contracts, Department of Labor (Parts 50–1—50–999) 

51 Committee for Purchase From People Who Are Blind or Severely 
Disabled (Parts 51–1—51–99) 

60 Office of Federal Contract Compliance Programs, Equal Employ-
ment Opportunity, Department of Labor (Parts 60–1—60–999) 

61 Office of the Assistant Secretary for Veterans’ Employment and 
Training Service, Department of Labor (Parts 61–1—61–999) 

62—100 [Reserved] 

SUBTITLE C—FEDERAL PROPERTY MANAGEMENT REGULATIONS 
SYSTEM 

101 Federal Property Management Regulations (Parts 101–1—101–99) 

102 Federal Management Regulation (Parts 102–1—102–299) 

103—104 [Reserved] 

105 General Services Administration (Parts 105–1—105–999) 

109 Department of Energy Property Management Regulations (Parts 
109–1—109–99) 

114 Department of the Interior (Parts 114–1—114–99) 

115 Environmental Protection Agency (Parts 115–1—115–99) 

128 Department of Justice (Parts 128–1—128–99) 

129—200 [Reserved] 

SUBTITLE D—OTHER PROVISIONS RELATING TO PROPERTY MANAGE-
MENT [RESERVED] 

SUBTITLE E—FEDERAL INFORMATION RESOURCES MANAGEMENT 
REGULATIONS SYSTEM [RESERVED] 

SUBTITLE F—FEDERAL TRAVEL REGULATION SYSTEM 

300 General (Parts 300–1—300–99) 

301 Temporary Duty (TDY) Travel Allowances (Parts 301–1—301–99) 
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906 

Chap. 
Title 41—Public Contracts and Property Management—Continued 

302 Relocation Allowances (Parts 302–1—302–99) 

303 Payment of Expenses Connected with the Death of Certain Em-
ployees (Part 303–1—303–99) 

304 Payment of Travel Expenses from a Non-Federal Source (Parts 
304–1—304–99) 

Title 42—Public Health 

I Public Health Service, Department of Health and Human Serv-
ices (Parts 1—199) 

IV Centers for Medicare & Medicaid Services, Department of Health 
and Human Services (Parts 400—599) 

V Office of Inspector General-Health Care, Department of Health 
and Human Services (Parts 1000—1999) 

Title 43—Public Lands: Interior 

SUBTITLE A—OFFICE OF THE SECRETARY OF THE INTERIOR (PARTS 
1—199) 

SUBTITLE B—REGULATIONS RELATING TO PUBLIC LANDS 

I Bureau of Reclamation, Department of the Interior (Parts 400— 
999) 

II Bureau of Land Management, Department of the Interior (Parts 
1000—9999) 

III Utah Reclamation Mitigation and Conservation Commission 
(Parts 10000—10099) 

Title 44—Emergency Management and Assistance 

I Federal Emergency Management Agency, Department of Home-
land Security (Parts 0—399) 

IV Department of Commerce and Department of Transportation 
(Parts 400—499) 

Title 45—Public Welfare 

SUBTITLE A—DEPARTMENT OF HEALTH AND HUMAN SERVICES 
(PARTS 1—199) 

SUBTITLE B—REGULATIONS RELATING TO PUBLIC WELFARE 

II Office of Family Assistance (Assistance Programs), Administra-
tion for Children and Families, Department of Health and 
Human Services (Parts 200—299) 

III Office of Child Support Enforcement (Child Support Enforce-
ment Program), Administration for Children and Families, 
Department of Health and Human Services (Parts 300—399) 

IV Office of Refugee Resettlement, Administration for Children and 
Families, Department of Health and Human Services (Parts 
400—499) 

V Foreign Claims Settlement Commission of the United States, 
Department of Justice (Parts 500—599) 

VerDate Sep<11>2014 19:00 May 10, 2017 Jkt 241057 PO 00000 Frm 00916 Fmt 8092 Sfmt 8092 Q:\17\17V1.TXT 31lp
ow

el
l o

n 
D

S
K

54
D

X
V

N
1O

F
R

 w
ith

 $
$_

JO
B



907 

Chap. 
Title 45—Public Welfare—Continued 

VI National Science Foundation (Parts 600—699) 

VII Commission on Civil Rights (Parts 700—799) 

VIII Office of Personnel Management (Parts 800—899) 

IX Denali Commission (Parts 900—999) 

X Office of Community Services, Administration for Children and 
Families, Department of Health and Human Services (Parts 
1000—1099) 

XI National Foundation on the Arts and the Humanities (Parts 
1100—1199) 

XII Corporation for National and Community Service (Parts 1200— 
1299) 

XIII Administration for Children and Families, Department of Health 
and Human Services (Parts 1300—1399) 

XVI Legal Services Corporation (Parts 1600—1699) 

XVII National Commission on Libraries and Information Science 
(Parts 1700—1799) 

XVIII Harry S. Truman Scholarship Foundation (Parts 1800—1899) 

XXI Commission on Fine Arts (Parts 2100—2199) 

XXIII Arctic Research Commission (Part 2301) 

XXIV James Madison Memorial Fellowship Foundation (Parts 2400— 
2499) 

XXV Corporation for National and Community Service (Parts 2500— 
2599) 

Title 46—Shipping 

I Coast Guard, Department of Homeland Security (Parts 1—199) 

II Maritime Administration, Department of Transportation (Parts 
200—399) 

III Coast Guard (Great Lakes Pilotage), Department of Homeland 
Security (Parts 400—499) 

IV Federal Maritime Commission (Parts 500—599) 

Title 47—Telecommunication 

I Federal Communications Commission (Parts 0—199) 

II Office of Science and Technology Policy and National Security 
Council (Parts 200—299) 

III National Telecommunications and Information Administration, 
Department of Commerce (Parts 300—399) 

IV National Telecommunications and Information Administration, 
Department of Commerce, and National Highway Traffic Safe-
ty Administration, Department of Transportation (Parts 400— 
499) 

Title 48—Federal Acquisition Regulations System 

1 Federal Acquisition Regulation (Parts 1—99) 
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908 

Chap. 
Title 48—Federal Acquisition Regulations System—Continued 

2 Defense Acquisition Regulations System, Department of Defense 
(Parts 200—299) 

3 Health and Human Services (Parts 300—399) 

4 Department of Agriculture (Parts 400—499) 

5 General Services Administration (Parts 500—599) 

6 Department of State (Parts 600—699) 

7 Agency for International Development (Parts 700—799) 

8 Department of Veterans Affairs (Parts 800—899) 

9 Department of Energy (Parts 900—999) 

10 Department of the Treasury (Parts 1000—1099) 

12 Department of Transportation (Parts 1200—1299) 

13 Department of Commerce (Parts 1300—1399) 

14 Department of the Interior (Parts 1400—1499) 

15 Environmental Protection Agency (Parts 1500—1599) 

16 Office of Personnel Management, Federal Employees Health 
Benefits Acquisition Regulation (Parts 1600—1699) 

17 Office of Personnel Management (Parts 1700—1799) 

18 National Aeronautics and Space Administration (Parts 1800— 
1899) 

19 Broadcasting Board of Governors (Parts 1900—1999) 

20 Nuclear Regulatory Commission (Parts 2000—2099) 

21 Office of Personnel Management, Federal Employees Group Life 
Insurance Federal Acquisition Regulation (Parts 2100—2199) 

23 Social Security Administration (Parts 2300—2399) 

24 Department of Housing and Urban Development (Parts 2400— 
2499) 

25 National Science Foundation (Parts 2500—2599) 

28 Department of Justice (Parts 2800—2899) 

29 Department of Labor (Parts 2900—2999) 

30 Department of Homeland Security, Homeland Security Acquisi-
tion Regulation (HSAR) (Parts 3000—3099) 

34 Department of Education Acquisition Regulation (Parts 3400— 
3499) 

51 Department of the Army Acquisition Regulations (Parts 5100— 
5199) 

52 Department of the Navy Acquisition Regulations (Parts 5200— 
5299) 

53 Department of the Air Force Federal Acquisition Regulation 
Supplement (Parts 5300—5399) [Reserved] 

54 Defense Logistics Agency, Department of Defense (Parts 5400— 
5499) 

57 African Development Foundation (Parts 5700—5799) 

61 Civilian Board of Contract Appeals, General Services Adminis-
tration (Parts 6100—6199) 

63 Department of Transportation Board of Contract Appeals (Parts 
6300—6399) 
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909 

Chap. 
Title 48—Federal Acquisition Regulations System—Continued 

99 Cost Accounting Standards Board, Office of Federal Procure-
ment Policy, Office of Management and Budget (Parts 9900— 
9999) 

Title 49—Transportation 

SUBTITLE A—OFFICE OF THE SECRETARY OF TRANSPORTATION 
(PARTS 1—99) 

SUBTITLE B—OTHER REGULATIONS RELATING TO TRANSPORTATION 

I Pipeline and Hazardous Materials Safety Administration, De-
partment of Transportation (Parts 100—199) 

II Federal Railroad Administration, Department of Transportation 
(Parts 200—299) 

III Federal Motor Carrier Safety Administration, Department of 
Transportation (Parts 300—399) 

IV Coast Guard, Department of Homeland Security (Parts 400—499) 

V National Highway Traffic Safety Administration, Department of 
Transportation (Parts 500—599) 

VI Federal Transit Administration, Department of Transportation 
(Parts 600—699) 

VII National Railroad Passenger Corporation (AMTRAK) (Parts 
700—799) 

VIII National Transportation Safety Board (Parts 800—999) 

X Surface Transportation Board (Parts 1000—1399) 

XI Research and Innovative Technology Administration, Depart-
ment of Transportation (Parts 1400—1499) [Reserved] 

XII Transportation Security Administration, Department of Home-
land Security (Parts 1500—1699) 

Title 50—Wildlife and Fisheries 

I United States Fish and Wildlife Service, Department of the Inte-
rior (Parts 1—199) 

II National Marine Fisheries Service, National Oceanic and Atmos-
pheric Administration, Department of Commerce (Parts 200— 
299) 

III International Fishing and Related Activities (Parts 300—399) 

IV Joint Regulations (United States Fish and Wildlife Service, De-
partment of the Interior and National Marine Fisheries Serv-
ice, National Oceanic and Atmospheric Administration, De-
partment of Commerce); Endangered Species Committee Reg-
ulations (Parts 400—499) 

V Marine Mammal Commission (Parts 500—599) 

VI Fishery Conservation and Management, National Oceanic and 
Atmospheric Administration, Department of Commerce (Parts 
600—699) 
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911 

Alphabetical List of Agencies Appearing in the CFR 
(Revised as of April 1, 2017) 

Agency 
CFR Title, Subtitle or 

Chapter 

Administrative Committee of the Federal Register 1, I 
Administrative Conference of the United States 1, III 
Advisory Council on Historic Preservation 36, VIII 
Advocacy and Outreach, Office of 7, XXV 
Afghanistan Reconstruction, Special Inspector General for 5, LXXXIII 
African Development Foundation 22, XV 

Federal Acquisition Regulation 48, 57 
Agency for International Development 2, VII; 22, II 

Federal Acquisition Regulation 48, 7 
Agricultural Marketing Service 7, I, IX, X, XI 
Agricultural Research Service 7, V 
Agriculture Department 2, IV; 5, LXXIII 

Advocacy and Outreach, Office of 7, XXV 
Agricultural Marketing Service 7, I, IX, X, XI 
Agricultural Research Service 7, V 
Animal and Plant Health Inspection Service 7, III; 9, I 
Chief Financial Officer, Office of 7, XXX 
Commodity Credit Corporation 7, XIV 
Economic Research Service 7, XXXVII 
Energy Policy and New Uses, Office of 2, IX; 7, XXIX 
Environmental Quality, Office of 7, XXXI 
Farm Service Agency 7, VII, XVIII 
Federal Acquisition Regulation 48, 4 
Federal Crop Insurance Corporation 7, IV 
Food and Nutrition Service 7, II 
Food Safety and Inspection Service 9, III 
Foreign Agricultural Service 7, XV 
Forest Service 36, II 
Grain Inspection, Packers and Stockyards Administration 7, VIII; 9, II 
Information Resources Management, Office of 7, XXVII 
Inspector General, Office of 7, XXVI 
National Agricultural Library 7, XLI 
National Agricultural Statistics Service 7, XXXVI 
National Institute of Food and Agriculture 7, XXXIV 
Natural Resources Conservation Service 7, VI 
Operations, Office of 7, XXVIII 
Procurement and Property Management, Office of 7, XXXII 
Rural Business-Cooperative Service 7, XVIII, XLII 
Rural Development Administration 7, XLII 
Rural Housing Service 7, XVIII, XXXV 
Rural Telephone Bank 7, XVI 
Rural Utilities Service 7, XVII, XVIII, XLII 
Secretary of Agriculture, Office of 7, Subtitle A 
Transportation, Office of 7, XXXIII 
World Agricultural Outlook Board 7, XXXVIII 

Air Force Department 32, VII 
Federal Acquisition Regulation Supplement 48, 53 

Air Transportation Stabilization Board 14, VI 
Alcohol and Tobacco Tax and Trade Bureau 27, I 
Alcohol, Tobacco, Firearms, and Explosives, Bureau of 27, II 
AMTRAK 49, VII 
American Battle Monuments Commission 36, IV 
American Indians, Office of the Special Trustee 25, VII 
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912 

Agency 
CFR Title, Subtitle or 

Chapter 

Animal and Plant Health Inspection Service 7, III; 9, I 
Appalachian Regional Commission 5, IX 
Architectural and Transportation Barriers Compliance Board 36, XI 
Arctic Research Commission 45, XXIII 
Armed Forces Retirement Home 5, XI 
Army Department 32, V 

Engineers, Corps of 33, II; 36, III 
Federal Acquisition Regulation 48, 51 

Bilingual Education and Minority Languages Affairs, Office of 34, V 
Blind or Severely Disabled, Committee for Purchase from 

People Who Are 
41, 51 

Broadcasting Board of Governors 22, V 
Federal Acquisition Regulation 48, 19 

Career, Technical and Adult Education, Office of 34, IV 
Census Bureau 15, I 
Centers for Medicare & Medicaid Services 42, IV 
Central Intelligence Agency 32, XIX 
Chemical Safety and Hazardous Investigation Board 40, VI 
Chief Financial Officer, Office of 7, XXX 
Child Support Enforcement, Office of 45, III 
Children and Families, Administration for 45, II, III, IV, X, XIII 
Civil Rights, Commission on 5, LXVIII; 45, VII 
Civil Rights, Office for 34, I 
Council of the Inspectors General on Integrity and Efficiency 5, XCVIII 
Court Services and Offender Supervision Agency for the 

District of Columbia 
5, LXX 

Coast Guard 33, I; 46, I; 49, IV 
Coast Guard (Great Lakes Pilotage) 46, III 
Commerce Department 2, XIII; 44, IV; 50, VI 

Census Bureau 15, I 
Economic Analysis, Bureau of 15, VIII 
Economic Development Administration 13, III 
Emergency Management and Assistance 44, IV 
Federal Acquisition Regulation 48, 13 
Foreign-Trade Zones Board 15, IV 
Industry and Security, Bureau of 15, VII 
International Trade Administration 15, III; 19, III 
National Institute of Standards and Technology 15, II 
National Marine Fisheries Service 50, II, IV 
National Oceanic and Atmospheric Administration 15, IX; 50, II, III, IV, VI 
National Telecommunications and Information 

Administration 
15, XXIII; 47, III, IV 

National Weather Service 15, IX 
Patent and Trademark Office, United States 37, I 
Productivity, Technology and Innovation, Assistant 

Secretary for 
37, IV 

Secretary of Commerce, Office of 15, Subtitle A 
Technology Administration 15, XI 
Technology Policy, Assistant Secretary for 37, IV 

Commercial Space Transportation 14, III 
Commodity Credit Corporation 7, XIV 
Commodity Futures Trading Commission 5, XLI; 17, I 
Community Planning and Development, Office of Assistant 

Secretary for 
24, V, VI 

Community Services, Office of 45, X 
Comptroller of the Currency 12, I 
Construction Industry Collective Bargaining Commission 29, IX 
Consumer Financial Protection Bureau 5, LXXXIV; 12, X 
Consumer Product Safety Commission 5, LXXI; 16, II 
Copyright Royalty Board 37, III 
Corporation for National and Community Service 2, XXII; 45, XII, XXV 
Cost Accounting Standards Board 48, 99 
Council on Environmental Quality 40, V 
Court Services and Offender Supervision Agency for the 

District of Columbia 
5, LXX; 28, VIII 

Customs and Border Protection 19, I 
Defense Contract Audit Agency 32, I 
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913 

Agency 
CFR Title, Subtitle or 

Chapter 

Defense Department 2, XI; 5, XXVI; 32, 
Subtitle A; 40, VII 

Advanced Research Projects Agency 32, I 
Air Force Department 32, VII 
Army Department 32, V; 33, II; 36, III; 48, 

51 
Defense Acquisition Regulations System 48, 2 
Defense Intelligence Agency 32, I 
Defense Logistics Agency 32, I, XII; 48, 54 
Engineers, Corps of 33, II; 36, III 
National Imagery and Mapping Agency 32, I 
Navy Department 32, VI; 48, 52 
Secretary of Defense, Office of 2, XI; 32, I 

Defense Contract Audit Agency 32, I 
Defense Intelligence Agency 32, I 
Defense Logistics Agency 32, XII; 48, 54 
Defense Nuclear Facilities Safety Board 10, XVII 
Delaware River Basin Commission 18, III 
Denali Commission 45, IX 
District of Columbia, Court Services and Offender Supervision 

Agency for the 
5, LXX; 28, VIII 

Drug Enforcement Administration 21, II 
East-West Foreign Trade Board 15, XIII 
Economic Analysis, Bureau of 15, VIII 
Economic Development Administration 13, III 
Economic Research Service 7, XXXVII 
Education, Department of 2, XXXIV; 5, LIII 

Bilingual Education and Minority Languages Affairs, Office 
of 

34, V 

Career, Technical and Adult Education, Office of 34, IV 
Civil Rights, Office for 34, I 
Educational Research and Improvement, Office of 34, VII 
Elementary and Secondary Education, Office of 34, II 
Federal Acquisition Regulation 48, 34 
Postsecondary Education, Office of 34, VI 
Secretary of Education, Office of 34, Subtitle A 
Special Education and Rehabilitative Services, Office of 34, III 
Career, Technical, and Adult Education, Office of 34, IV 

Educational Research and Improvement, Office of 34, VII 
Election Assistance Commission 2, LVIII; 11, II 
Elementary and Secondary Education, Office of 34, II 
Emergency Oil and Gas Guaranteed Loan Board 13, V 
Emergency Steel Guarantee Loan Board 13, IV 
Employee Benefits Security Administration 29, XXV 
Employees’ Compensation Appeals Board 20, IV 
Employees Loyalty Board 5, V 
Employment and Training Administration 20, V 
Employment Standards Administration 20, VI 
Endangered Species Committee 50, IV 
Energy, Department of 2, IX; 5, XXIII; 10, II, 

III, X 
Federal Acquisition Regulation 48, 9 
Federal Energy Regulatory Commission 5, XXIV; 18, I 
Property Management Regulations 41, 109 

Energy, Office of 7, XXIX 
Engineers, Corps of 33, II; 36, III 
Engraving and Printing, Bureau of 31, VI 
Environmental Protection Agency 2, XV; 5, LIV; 40, I, IV, 

VII 
Federal Acquisition Regulation 48, 15 
Property Management Regulations 41, 115 

Environmental Quality, Office of 7, XXXI 
Equal Employment Opportunity Commission 5, LXII; 29, XIV 
Equal Opportunity, Office of Assistant Secretary for 24, I 
Executive Office of the President 3, I 

Environmental Quality, Council on 40, V 
Management and Budget, Office of 2, Subtitle A; 5, III, 

LXXVII; 14, VI; 48, 99 
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914 

Agency 
CFR Title, Subtitle or 

Chapter 

National Drug Control Policy, Office of 2, XXXVI; 21, III 
National Security Council 32, XXI; 47, 2 
Presidential Documents 3 
Science and Technology Policy, Office of 32, XXIV; 47, II 
Trade Representative, Office of the United States 15, XX 

Export-Import Bank of the United States 2, XXXV; 5, LII; 12, IV 
Family Assistance, Office of 45, II 
Farm Credit Administration 5, XXXI; 12, VI 
Farm Credit System Insurance Corporation 5, XXX; 12, XIV 
Farm Service Agency 7, VII, XVIII 
Federal Acquisition Regulation 48, 1 
Federal Aviation Administration 14, I 

Commercial Space Transportation 14, III 
Federal Claims Collection Standards 31, IX 
Federal Communications Commission 5, XXIX; 47, I 
Federal Contract Compliance Programs, Office of 41, 60 
Federal Crop Insurance Corporation 7, IV 
Federal Deposit Insurance Corporation 5, XXII; 12, III 
Federal Election Commission 5, XXXVII; 11, I 
Federal Emergency Management Agency 44, I 
Federal Employees Group Life Insurance Federal Acquisition 

Regulation 
48, 21 

Federal Employees Health Benefits Acquisition Regulation 48, 16 
Federal Energy Regulatory Commission 5, XXIV; 18, I 
Federal Financial Institutions Examination Council 12, XI 
Federal Financing Bank 12, VIII 
Federal Highway Administration 23, I, II 
Federal Home Loan Mortgage Corporation 1, IV 
Federal Housing Enterprise Oversight Office 12, XVII 
Federal Housing Finance Agency 5, LXXX; 12, XII 
Federal Housing Finance Board 12, IX 
Federal Labor Relations Authority 5, XIV, XLIX; 22, XIV 
Federal Law Enforcement Training Center 31, VII 
Federal Management Regulation 41, 102 
Federal Maritime Commission 46, IV 
Federal Mediation and Conciliation Service 29, XII 
Federal Mine Safety and Health Review Commission 5, LXXIV; 29, XXVII 
Federal Motor Carrier Safety Administration 49, III 
Federal Prison Industries, Inc. 28, III 
Federal Procurement Policy Office 48, 99 
Federal Property Management Regulations 41, 101 
Federal Railroad Administration 49, II 
Federal Register, Administrative Committee of 1, I 
Federal Register, Office of 1, II 
Federal Reserve System 12, II 

Board of Governors 5, LVIII 
Federal Retirement Thrift Investment Board 5, VI, LXXVI 
Federal Service Impasses Panel 5, XIV 
Federal Trade Commission 5, XLVII; 16, I 
Federal Transit Administration 49, VI 
Federal Travel Regulation System 41, Subtitle F 
Financial Crimes Enforcement Network 31, X 
Financial Research Office 12, XVI 
Financial Stability Oversight Council 12, XIII 
Fine Arts, Commission on 45, XXI 
Fiscal Service 31, II 
Fish and Wildlife Service, United States 50, I, IV 
Food and Drug Administration 21, I 
Food and Nutrition Service 7, II 
Food Safety and Inspection Service 9, III 
Foreign Agricultural Service 7, XV 
Foreign Assets Control, Office of 31, V 
Foreign Claims Settlement Commission of the United States 45, V 
Foreign Service Grievance Board 22, IX 
Foreign Service Impasse Disputes Panel 22, XIV 
Foreign Service Labor Relations Board 22, XIV 
Foreign-Trade Zones Board 15, IV 

VerDate Sep<11>2014 19:00 May 10, 2017 Jkt 241057 PO 00000 Frm 00924 Fmt 8092 Sfmt 8092 Q:\17\17V1.TXT 31lp
ow

el
l o

n 
D

S
K

54
D

X
V

N
1O

F
R

 w
ith

 $
$_

JO
B



915 

Agency 
CFR Title, Subtitle or 

Chapter 

Forest Service 36, II 
General Services Administration 5, LVII; 41, 105 

Contract Appeals, Board of 48, 61 
Federal Acquisition Regulation 48, 5 
Federal Management Regulation 41, 102 
Federal Property Management Regulations 41, 101 
Federal Travel Regulation System 41, Subtitle F 
General 41, 300 
Payment From a Non-Federal Source for Travel Expenses 41, 304 
Payment of Expenses Connected With the Death of Certain 

Employees 
41, 303 

Relocation Allowances 41, 302 
Temporary Duty (TDY) Travel Allowances 41, 301 

Geological Survey 30, IV 
Government Accountability Office 4, I 
Government Ethics, Office of 5, XVI 
Government National Mortgage Association 24, III 
Grain Inspection, Packers and Stockyards Administration 7, VIII; 9, II 
Gulf Coast Ecosystem Restoration Council 2, LIX; 40, VIII 
Harry S. Truman Scholarship Foundation 45, XVIII 
Health and Human Services, Department of 2, III; 5, XLV; 45, 

Subtitle A 
Centers for Medicare & Medicaid Services 42, IV 
Child Support Enforcement, Office of 45, III 
Children and Families, Administration for 45, II, III, IV, X, XIII 
Community Services, Office of 45, X 
Family Assistance, Office of 45, II 
Federal Acquisition Regulation 48, 3 
Food and Drug Administration 21, I 
Indian Health Service 25, V 
Inspector General (Health Care), Office of 42, V 
Public Health Service 42, I 
Refugee Resettlement, Office of 45, IV 

Homeland Security, Department of 2, XXX; 5, XXXVI; 6, I; 
8, I 

Coast Guard 33, I; 46, I; 49, IV 
Coast Guard (Great Lakes Pilotage) 46, III 
Customs and Border Protection 19, I 
Federal Emergency Management Agency 44, I 
Human Resources Management and Labor Relations 

Systems 
5, XCVII 

Immigration and Customs Enforcement Bureau 19, IV 
Transportation Security Administration 49, XII 

HOPE for Homeowners Program, Board of Directors of 24, XXIV 
Housing and Urban Development, Department of 2, XXIV; 5, LXV; 24, 

Subtitle B 
Community Planning and Development, Office of Assistant 

Secretary for 
24, V, VI 

Equal Opportunity, Office of Assistant Secretary for 24, I 
Federal Acquisition Regulation 48, 24 
Federal Housing Enterprise Oversight, Office of 12, XVII 
Government National Mortgage Association 24, III 
Housing—Federal Housing Commissioner, Office of 

Assistant Secretary for 
24, II, VIII, X, XX 

Housing, Office of, and Multifamily Housing Assistance 
Restructuring, Office of 

24, IV 

Inspector General, Office of 24, XII 
Public and Indian Housing, Office of Assistant Secretary for 24, IX 
Secretary, Office of 24, Subtitle A, VII 

Housing—Federal Housing Commissioner, Office of Assistant 
Secretary for 

24, II, VIII, X, XX 

Housing, Office of, and Multifamily Housing Assistance 
Restructuring, Office of 

24, IV 

Immigration and Customs Enforcement Bureau 19, IV 
Immigration Review, Executive Office for 8, V 
Independent Counsel, Office of 28, VII 
Independent Counsel, Offices of 28, VI 
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Agency 
CFR Title, Subtitle or 

Chapter 

Indian Affairs, Bureau of 25, I, V 
Indian Affairs, Office of the Assistant Secretary 25, VI 
Indian Arts and Crafts Board 25, II 
Indian Health Service 25, V 
Industry and Security, Bureau of 15, VII 
Information Resources Management, Office of 7, XXVII 
Information Security Oversight Office, National Archives and 

Records Administration 
32, XX 

Inspector General 
Agriculture Department 7, XXVI 
Health and Human Services Department 42, V 
Housing and Urban Development Department 24, XII, XV 

Institute of Peace, United States 22, XVII 
Inter-American Foundation 5, LXIII; 22, X 
Interior Department 2, XIV 

American Indians, Office of the Special Trustee 25, VII 
Endangered Species Committee 50, IV 
Federal Acquisition Regulation 48, 14 
Federal Property Management Regulations System 41, 114 
Fish and Wildlife Service, United States 50, I, IV 
Geological Survey 30, IV 
Indian Affairs, Bureau of 25, I, V 
Indian Affairs, Office of the Assistant Secretary 25, VI 
Indian Arts and Crafts Board 25, II 
Land Management, Bureau of 43, II 
National Indian Gaming Commission 25, III 
National Park Service 36, I 
Natural Resource Revenue, Office of 30, XII 
Ocean Energy Management, Bureau of 30, V 
Reclamation, Bureau of 43, I 
Safety and Enforcement Bureau, Bureau of 30, II 
Secretary of the Interior, Office of 2, XIV; 43, Subtitle A 
Surface Mining Reclamation and Enforcement, Office of 30, VII 

Internal Revenue Service 26, I 
International Boundary and Water Commission, United States 

and Mexico, United States Section 
22, XI 

International Development, United States Agency for 22, II 
Federal Acquisition Regulation 48, 7 

International Development Cooperation Agency, United 
States 

22, XII 

International Joint Commission, United States and Canada 22, IV 
International Organizations Employees Loyalty Board 5, V 
International Trade Administration 15, III; 19, III 
International Trade Commission, United States 19, II 
Interstate Commerce Commission 5, XL 
Investment Security, Office of 31, VIII 
James Madison Memorial Fellowship Foundation 45, XXIV 
Japan–United States Friendship Commission 22, XVI 
Joint Board for the Enrollment of Actuaries 20, VIII 
Justice Department 2, XXVIII; 5, XXVIII; 

28, I, XI; 40, IV 
Alcohol, Tobacco, Firearms, and Explosives, Bureau of 27, II 
Drug Enforcement Administration 21, II 
Federal Acquisition Regulation 48, 28 
Federal Claims Collection Standards 31, IX 
Federal Prison Industries, Inc. 28, III 
Foreign Claims Settlement Commission of the United 

States 
45, V 

Immigration Review, Executive Office for 8, V 
Independent Counsel, Offices of 28, VI 
Prisons, Bureau of 28, V 
Property Management Regulations 41, 128 

Labor Department 2, XXIX; 5, XLII 
Employee Benefits Security Administration 29, XXV 
Employees’ Compensation Appeals Board 20, IV 
Employment and Training Administration 20, V 
Employment Standards Administration 20, VI 
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Agency 
CFR Title, Subtitle or 

Chapter 

Federal Acquisition Regulation 48, 29 
Federal Contract Compliance Programs, Office of 41, 60 
Federal Procurement Regulations System 41, 50 
Labor-Management Standards, Office of 29, II, IV 
Mine Safety and Health Administration 30, I 
Occupational Safety and Health Administration 29, XVII 
Public Contracts 41, 50 
Secretary of Labor, Office of 29, Subtitle A 
Veterans’ Employment and Training Service, Office of the 

Assistant Secretary for 
41, 61; 20, IX 

Wage and Hour Division 29, V 
Workers’ Compensation Programs, Office of 20, I, VII 

Labor-Management Standards, Office of 29, II, IV 
Land Management, Bureau of 43, II 
Legal Services Corporation 45, XVI 
Library of Congress 36, VII 

Copyright Royalty Board 37, III 
U.S. Copyright Office 37, II 

Local Television Loan Guarantee Board 7, XX 
Management and Budget, Office of 5, III, LXXVII; 14, VI; 

48, 99 
Marine Mammal Commission 50, V 
Maritime Administration 46, II 
Merit Systems Protection Board 5, II, LXIV 
Micronesian Status Negotiations, Office for 32, XXVII 
Military Compensation and Retirement Modernization 

Commission 
5, XCIX 

Millennium Challenge Corporation 22, XIII 
Mine Safety and Health Administration 30, I 
Minority Business Development Agency 15, XIV 
Miscellaneous Agencies 1, IV 
Monetary Offices 31, I 
Morris K. Udall Scholarship and Excellence in National 

Environmental Policy Foundation 
36, XVI 

Museum and Library Services, Institute of 2, XXXI 
National Aeronautics and Space Administration 2, XVIII; 5, LIX; 14, V 

Federal Acquisition Regulation 48, 18 
National Agricultural Library 7, XLI 
National Agricultural Statistics Service 7, XXXVI 
National and Community Service, Corporation for 2, XXII; 45, XII, XXV 
National Archives and Records Administration 2, XXVI; 5, LXVI; 36, 

XII 
Information Security Oversight Office 32, XX 

National Capital Planning Commission 1, IV 
National Commission for Employment Policy 1, IV 
National Commission on Libraries and Information Science 45, XVII 
National Council on Disability 5, C; 34, XII 
National Counterintelligence Center 32, XVIII 
National Credit Union Administration 5, LXXXVI; 12, VII 
National Crime Prevention and Privacy Compact Council 28, IX 
National Drug Control Policy, Office of 2, XXXVI; 21, III 
National Endowment for the Arts 2, XXXII 
National Endowment for the Humanities 2, XXXIII 
National Foundation on the Arts and the Humanities 45, XI 
National Geospatial-Intelligence Agency 32, I 
National Highway Traffic Safety Administration 23, II, III; 47, VI; 49, V 
National Imagery and Mapping Agency 32, I 
National Indian Gaming Commission 25, III 
National Institute of Food and Agriculture 7, XXXIV 
National Institute of Standards and Technology 15, II 
National Intelligence, Office of Director of 5, IV; 32, XVII 
National Labor Relations Board 5, LXI; 29, I 
National Marine Fisheries Service 50, II, IV 
National Mediation Board 29, X 
National Oceanic and Atmospheric Administration 15, IX; 50, II, III, IV, VI 
National Park Service 36, I 
National Railroad Adjustment Board 29, III 
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Agency 
CFR Title, Subtitle or 

Chapter 

National Railroad Passenger Corporation (AMTRAK) 49, VII 
National Science Foundation 2, XXV; 5, XLIII; 45, VI 

Federal Acquisition Regulation 48, 25 
National Security Council 32, XXI 
National Security Council and Office of Science and 

Technology Policy 
47, II 

National Telecommunications and Information 
Administration 

15, XXIII; 47, III, IV 

National Transportation Safety Board 49, VIII 
Natural Resources Conservation Service 7, VI 
Natural Resource Revenue, Office of 30, XII 
Navajo and Hopi Indian Relocation, Office of 25, IV 
Navy Department 32, VI 

Federal Acquisition Regulation 48, 52 
Neighborhood Reinvestment Corporation 24, XXV 
Northeast Interstate Low-Level Radioactive Waste 

Commission 
10, XVIII 

Nuclear Regulatory Commission 2, XX; 5, XLVIII; 10, I 
Federal Acquisition Regulation 48, 20 

Occupational Safety and Health Administration 29, XVII 
Occupational Safety and Health Review Commission 29, XX 
Ocean Energy Management, Bureau of 30, V 
Oklahoma City National Memorial Trust 36, XV 
Operations Office 7, XXVIII 
Overseas Private Investment Corporation 5, XXXIII; 22, VII 
Patent and Trademark Office, United States 37, I 
Payment From a Non-Federal Source for Travel Expenses 41, 304 
Payment of Expenses Connected With the Death of Certain 

Employees 
41, 303 

Peace Corps 2, XXXVII; 22, III 
Pennsylvania Avenue Development Corporation 36, IX 
Pension Benefit Guaranty Corporation 29, XL 
Personnel Management, Office of 5, I, XXXV; 5, IV; 45, 

VIII 
Human Resources Management and Labor Relations 

Systems, Department of Homeland Security 
5, XCVII 

Federal Acquisition Regulation 48, 17 
Federal Employees Group Life Insurance Federal 

Acquisition Regulation 
48, 21 

Federal Employees Health Benefits Acquisition Regulation 48, 16 
Pipeline and Hazardous Materials Safety Administration 49, I 
Postal Regulatory Commission 5, XLVI; 39, III 
Postal Service, United States 5, LX; 39, I 
Postsecondary Education, Office of 34, VI 
President’s Commission on White House Fellowships 1, IV 
Presidential Documents 3 
Presidio Trust 36, X 
Prisons, Bureau of 28, V 
Privacy and Civil Liberties Oversight Board 6, X 
Procurement and Property Management, Office of 7, XXXII 
Productivity, Technology and Innovation, Assistant 

Secretary 
37, IV 

Public Contracts, Department of Labor 41, 50 
Public and Indian Housing, Office of Assistant Secretary for 24, IX 
Public Health Service 42, I 
Railroad Retirement Board 20, II 
Reclamation, Bureau of 43, I 
Refugee Resettlement, Office of 45, IV 
Relocation Allowances 41, 302 
Research and Innovative Technology Administration 49, XI 
Rural Business-Cooperative Service 7, XVIII, XLII 
Rural Development Administration 7, XLII 
Rural Housing Service 7, XVIII, XXXV 
Rural Telephone Bank 7, XVI 
Rural Utilities Service 7, XVII, XVIII, XLII 
Safety and Environmental Enforcement, Bureau of 30, II 
Saint Lawrence Seaway Development Corporation 33, IV 
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Agency 
CFR Title, Subtitle or 

Chapter 

Science and Technology Policy, Office of 32, XXIV 
Science and Technology Policy, Office of, and National 

Security Council 
47, II 

Secret Service 31, IV 
Securities and Exchange Commission 5, XXXIV; 17, II 
Selective Service System 32, XVI 
Small Business Administration 2, XXVII; 13, I 
Smithsonian Institution 36, V 
Social Security Administration 2, XXIII; 20, III; 48, 23 
Soldiers’ and Airmen’s Home, United States 5, XI 
Special Counsel, Office of 5, VIII 
Special Education and Rehabilitative Services, Office of 34, III 
State Department 2, VI; 22, I; 28, XI 

Federal Acquisition Regulation 48, 6 
Surface Mining Reclamation and Enforcement, Office of 30, VII 
Surface Transportation Board 49, X 
Susquehanna River Basin Commission 18, VIII 
Technology Administration 15, XI 
Technology Policy, Assistant Secretary for 37, IV 
Tennessee Valley Authority 5, LXIX; 18, XIII 
Thrift Supervision Office, Department of the Treasury 12, V 
Trade Representative, United States, Office of 15, XX 
Transportation, Department of 2, XII; 5, L 

Commercial Space Transportation 14, III 
Contract Appeals, Board of 48, 63 
Emergency Management and Assistance 44, IV 
Federal Acquisition Regulation 48, 12 
Federal Aviation Administration 14, I 
Federal Highway Administration 23, I, II 
Federal Motor Carrier Safety Administration 49, III 
Federal Railroad Administration 49, II 
Federal Transit Administration 49, VI 
Maritime Administration 46, II 
National Highway Traffic Safety Administration 23, II, III; 47, IV; 49, V 
Pipeline and Hazardous Materials Safety Administration 49, I 
Saint Lawrence Seaway Development Corporation 33, IV 
Secretary of Transportation, Office of 14, II; 49, Subtitle A 
Transportation Statistics Bureau 49, XI 

Transportation, Office of 7, XXXIII 
Transportation Security Administration 49, XII 
Transportation Statistics Bureau 49, XI 
Travel Allowances, Temporary Duty (TDY) 41, 301 
Treasury Department 2, X;5, XXI; 12, XV; 17, 

IV; 31, IX 
Alcohol and Tobacco Tax and Trade Bureau 27, I 
Community Development Financial Institutions Fund 12, XVIII 
Comptroller of the Currency 12, I 
Customs and Border Protection 19, I 
Engraving and Printing, Bureau of 31, VI 
Federal Acquisition Regulation 48, 10 
Federal Claims Collection Standards 31, IX 
Federal Law Enforcement Training Center 31, VII 
Financial Crimes Enforcement Network 31, X 
Fiscal Service 31, II 
Foreign Assets Control, Office of 31, V 
Internal Revenue Service 26, I 
Investment Security, Office of 31, VIII 
Monetary Offices 31, I 
Secret Service 31, IV 
Secretary of the Treasury, Office of 31, Subtitle A 
Thrift Supervision, Office of 12, V 

Truman, Harry S. Scholarship Foundation 45, XVIII 
United States and Canada, International Joint Commission 22, IV 
United States and Mexico, International Boundary and Water 

Commission, United States Section 
22, XI 

U.S. Copyright Office 37, II 
Utah Reclamation Mitigation and Conservation Commission 43, III 
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Agency 
CFR Title, Subtitle or 

Chapter 

Veterans Affairs Department 2, VIII; 38, I 
Federal Acquisition Regulation 48, 8 

Veterans’ Employment and Training Service, Office of the 
Assistant Secretary for 

41, 61; 20, IX 

Vice President of the United States, Office of 32, XXVIII 
Wage and Hour Division 29, V 
Water Resources Council 18, VI 
Workers’ Compensation Programs, Office of 20, I, VII 
World Agricultural Outlook Board 7, XXXVIII 
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List of CFR Sections Affected 
All changes in this volume of the Code of Federal Regulations (CFR) 

that were made by documents published in the FEDERAL REGISTER since 
January 1, 2012 are enumerated in the following list. Entries indicate the 
nature of the changes effected. Page numbers refer to FEDERAL REGISTER 
pages. The user should consult the entries for chapters, parts and sub-
parts as well as sections for revisions. 

For changes to this volume of the CFR prior to this listing, consult 
the annual edition of the monthly List of CFR Sections Affected (LSA). 
The LSA is available at www.fdsys.gov. For changes to this volume of 
the CFR prior to 2001, see the ‘‘List of CFR Sections Affected, 1949–1963, 
1964–1972, 1973–1985, and 1986–2000’’ published in 11 separate volumes. The 
‘‘List of CFR Sections Affected 1986–2000’’ is available at www.fdsys.gov. 

2012 
17 CFR 77 FR 

Page 

Chapter I 
1 Authority citation revised.......... 2625, 

20198, 21306, 30743, 36694, 48349, 66316 
Fee schedule .......................26672, 74351 

1.3 (aa)(6) added.............................. 2625 
(m) revised; (ggg) through 

(mmm) added ............................30743 
(ggg)(4)(ii)(D), (hhh)(6)(iii)(B)(2) 

and (jjj)(3)(iii)(A) corrected.......39627 
(xxx), (yyy), (zzz), (aaaa) and 

(bbbb) added..............................48349 
(a), (b), (e), (g), (h), (k), (n), (p) 

through (t), (x), (y) introduc-
tory text, (1), (2) introductory 
text, (iii)(B), (C), (v)(B), (C), 
(vii), (viii), (aa)(1)(i), (2)(i), (5), 
(bb), (cc), (ee), (ff), (gg), (ii), 
(kk), (mm)(1), (2) introductory 
text, (i), (nn), (oo), (pp), (rr)(2), 
(ss), (tt), (vv), (xx) and (yy) re-
vised; (jj), (ll) and (uu) re-
moved; (k) and (cccc) through 
(ssss) added ...............................66316 

1.4 Revised ................................... 66320 
1.6 Added ...................................... 48354 
1.7 Added ...................................... 48354 
1.8 Added ...................................... 48354 
1.9 Added ...................................... 48354 
1.16 (a)(4) revised .......................... 66320 
1.17 (a)(1)(ii) removed; (c)(1)(iii) 

and (5)(xi) amended; 
(c)(5)(ii)(A) and (xiii)(C) re-
vised......................................... 66320 

17 CFR—Continued 77 FR 
Page 

Chapter I—Continued 
1.20 Revised .................................. 66320 
1.21 Revised .................................. 66321 
1.22 Revised .................................. 66321 
1.23 Revised .................................. 66321 
1.24 Revised .................................. 66322 
1.25 (c)(3) and (e) revised................ 66322 
1.26 Revised .................................. 66322 
1.27 (a) introductory text and (6) 

revised ..................................... 66322 
1.29 Revised .................................. 66322 
1.30 Revised .................................. 66323 
1.31 (a), (b) introductory text, 

(2)(iii) and (3)(i) revised ............. 66323 
(a)(1) revised ................................75541 

1.32 (a)(1), (2), (3) and (b) re-
vised......................................... 66323 

1.33 (a)(1)(iv) removed; (b)(2), (3) 
and (4) redesignated as (b)(3), 
(4) and (5); (a)(3), (4) and new 
(b)(2) added; (a) introductory 
text, (1) introductory text, 
(iii), (2) introductory text, (i), 
(ii), (iv), (b) introductory text, 
(1), (3)(i), new (iv), new (4), new 
(5) and (d) introductory text re-
vised......................................... 66323 

1.34 Revised .................................. 66324 
1.35 (a-1)(5)(iv) revised .................. 21306 

Revised........................................66324 
Heading and (a) revised ................75541 

1.36 Revised .................................. 66328 
1.37 Revised .................................. 66328 
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17 CFR (4–1–17 Edition) 

17 CFR—Continued 77 FR 
Page 

Chapter I—Continued 
1.39 (a) introductory text, (1)(ii), 

(2), (3), (4), (b) and (c) re-
vised......................................... 66329 

1.40 Revised .................................. 66329 
1.44 Removed................................ 66329 
1.46 (a)(1) introductory text, (iii), 

(iv), (2)(iii), (iv) and (b) re-
vised......................................... 66329 

1.49 (b)(1)(iii) revised .................... 66330 
1.52 Revised .................................. 36694 
1.53 Removed................................ 66330 
1.57 (a)(1), (2) introductory text, 

(ii), (c) introductory text, (1), 
(2), (4)(i) and (iv) revised ............ 66330 

1.59 (a)(1), (4)(i), (5), (7), (8), (9) in-
troductory text, (10), (b)(1) in-
troductory text, (i)(A), (C) and 
(c) revised................................. 66330 

1.62 Removed................................ 66331 
1.63 (a)(1), (b) introductory text 

and (d) revised........................... 66331 
1.67 Revised .................................. 66331 
1.68 Removed................................ 66332 
1.71 Added .................................... 20198 
1.72 Added .................................... 21306 
1.73 Added .................................... 21306 
1.74 Added .................................... 21307 
1.75 Added .................................... 21307 
1 Appendix B amended; Appendix 

C removed................................. 66332 
3 Authority citation revised.......... 2626, 

20200, 51903 
3.1 (f) and (g) added ......................... 2626 

(f) corrected...................................3590 
(a)(1) revised; (h) and (i) added ......20200 
(a) introductory text, (2) and (3) 

revised; (a)(4) added; (d) and (e) 
removed....................................51903 

3.2 Heading revised; (c)(3) 
added ......................................... 2626 

Heading, (c) introductory text 
and (2) revised ...........................51904 

3.3 Added ...................................... 20200 
3.4 (a) revised ................................. 2626 

(a) revised ....................................51904 
3.10 Heading, (a)(1)(i), (b)(1) and 

(d) revised; (a)(1)(iii), (iv) and 
(v) added .................................... 2626 

(a)(3)(i)(A), (c)(2)(i), (3)(i), (4)(ii), 
(iii) and (iv) revised; (c)(5) 
added ........................................51904 

3.11 Revised .................................. 51905 
3.12 (b), (c) introductory text, (g), 

(h)(1) introductory text, (i) and 
(ii) revised ................................ 51905 

3.13 Removed................................ 25338 

17 CFR—Continued 77 FR 
Page 

Chapter I—Continued 
3.21 (c) introductory text, (1)(iv), 

(2)(i) and (4)(i) revised; (c)(1)(v) 
added ......................................... 2627 

(a)(1), (2), (b)(1), (2), (3), (c) intro-
ductory text, (4)(i) and (iii) re-
vised; (a)(3) added......................51906 

3.22 (b) revised .............................. 51906 
3.30 (a) revised................................ 2627 

Revised........................................51906 
3.31 (a)(1), (b) and (c)(2) re-

vised .......................................... 2628 
(a), (b), (c)(1) introductory text, 

(2) and (d) revised.......................51907 
3.33 (a) introductory text, (b) in-

troductory text, (6)(vi), (vii) 
and (e) revised; (b)(6)(viii) and 
(ix) added ................................... 2628 

(a) introductory text, (b) intro-
ductory text and (e) revised .......51907 

3.40 (a)(2) introductory text and 
(iv) revised................................ 51908 

3.42 (a) introductory text, (2), (6) 
and (8) revised........................... 51908 

3.44 (a)(5) revised .......................... 51908 
3.46 (a) introductory text, (6), (8) 

and (10) revised ......................... 51908 
3.56 (b)(1)(iv) revised ..................... 51908 
3.60 (b)(2)(i) introductory text, 

(f)(3) and (l) revised ................... 51908 
3.64 (a)(2) revised .......................... 51909 
3.75 (a) revised .............................. 51909 
4 Authority citation revised.......... 9822, 

54358 
4.5 (c)(2)(iii) and (5) added; eff. 4- 

24-12 ......................................... 11283 
(c)(2)(iii) and (5) correctly added; 

eff. 4-24-12..................................17328 
4.6 (a)(3) added; eff. 4-17-12............... 9822 
4.7 (a)(3)(ix), (x) and (b)(3) revised; 

eff. 4-24-12 ................................. 11284 
(a)(3)(ix), (x) and (b)(3) correctly 

revised; eff. 4-24-12.....................17329 
(a)(2)(i)(C) added ..........................54358 

4.13 (a)(3)(ii)(B)(1), (2), (b)(1)(ii) 
and (e)(2) introductory text re-
vised; (a)(4) removed; (b)(4) re-
designated as (b)(5); new (b)(4) 
added; eff. 4-24-12....................... 11284 

(a)(3)(ii)(B)(1), (2), (b)(1)(ii) and 
(e)(2) correctly revised; (a)(4) 
correctly removed; (b)(4) cor-
rectly redesignated as (b)(5); 
new (b)(4) correctly added; eff. 
4-24-12 .......................................17329 
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List of CFR Sections Affected 

17 CFR—Continued 77 FR 
Page 

Chapter I—Continued 
4.14 (a)(8)(i)(D) revised; 

(a)(8)(iii)(D) redesignated as 
(a)(8)(iii)(E); new (a)(8)(iii)(D) 
added; eff. 4-24-12....................... 11284 

(a)(8)(i)(D) correctly revised; 
(a)(8)(iii)(D) correctly redesig-
nated as (a)(8)(iii)(E); new 
(a)(8)(iii)(D) correctly added; 
eff. 4-24-12..................................17330 

4.22 (a)(3) revised .......................... 54358 
4.23 (a)(1), (7) and (b)(1) revised ......54358 

(a)(1) and (b)(1) amended...............66332 
4.24 (b)(5) added; eff. 4-24-12............ 11285 

(b)(5) correctly added; eff. 4-24-12 
................................................. 17330 

(g), (h)(1)(i), (i)(2)(xii), (j)(1)(vi), 
(3), (l)(1)(iii), (2) introductory 
text and (i) revised.....................54358 

4.27 Revised; eff. 7-2-12 .................. 11285 
Correctly revised; eff. 7-2-12..........17330 

4.30 Revised .................................. 54359 
4.32 Removed................................ 54359 
4.33 (a)(6) and (b)(1) revised............ 54359 

(b)(1) amended..............................66332 
4.34 (b)(4) added; eff. 4-24-12............ 11285 

(b)(4) correctly added; eff. 4-24-12 
................................................. 17330 

(g), (i)(2), (j)(3), (k)(1)(iii), (2) in-
troductory text and (i) revised 
................................................. 54359 

4 Appendix A revised; eff. 4-24- 
12.............................................. 11286 

Appendix C added; eff. 4-24-12 ........11337 
5.1 (k) and (m) revised ................... 66332 
7 Revised ...................................... 66332 
8 Removed.................................... 66332 
15.00 (p)(1)(ii) revised .................... 66332 
15.05 (a), (e), (f), (g) and (h) re-

vised......................................... 66332 
16 Heading and authority cita-

tion revised .............................. 36696 
16.00 (a) introductory text re-

vised......................................... 66333 
16.01 Revised ................................ 36696 

Heading, (a)(1)(ii), (iv), (b)(1)(ii) 
and (iv) revised..........................66333 

18.05 (a)(2), (3) and (4) revised ......... 66334 
21.03 (b) revised............................. 66334 
22 Added; eff. 4-9-12 ......................... 6371 
22.1 Amended................................ 66334 
22.2 (c)(2)(ii) and (e)(1) revised ....... 66334 
22.3 (c)(2)(iii) and (d) revised.......... 66334 
22.5 (a) and (b) revised ................... 66334 
22.9 (a) and (b) revised ................... 66334 
22.10 Revised ................................ 66335 

17 CFR—Continued 77 FR 
Page 

Chapter I—Continued 
22.11 Heading, (a)(1), (2), (b)(2), 

(c)(1), (2) and (d)(2) revised......... 66335 
22.12 (a) introductory text and (c) 

introductory text revised ......... 66335 
22.13 (a) revised............................. 66335 
22.14 Heading, (a)(2) and (c)(2) re-

vised......................................... 66335 
22.15 Revised ................................ 66335 
22.16 Heading revised .................... 66335 
23 Added ........................................ 2628 

Authority citation revised ...........9822, 
20202, 21307 

23.1—23.20 (Subpart A) Heading 
corrected ................................... 3590 

23.200—23.206 (Subpart F)
Added ....................................... 20202 

23.400—23.451 (Subpart H) Added; 
eff. 4-17-12................................... 9822 

23.500—23.506 (Subpart I)
Added ....................................... 21307 

23.500—23.505 (Subpart I)
Added ....................................... 55960 

23.600—23.607 (Subpart J)
Added ....................................... 20205 

23.608 Added ................................. 21308 
23.609 Added ................................. 21308 
23.610 Added ................................. 21308 
23.611 Added ................................. 21308 
32 Revised .................................... 25338 
33 Heading revised ........................ 25343 
33.2 (b) revised .............................. 25343 
33.4 Introductory text, (b)(1)(iii) 

and (d)(3) amended; (a)(4) and 
(5)(iv) removed ......................... 25343 

33.7 (b) introductory text, (1), (2), 
(5), (6), (7)(ii), (v) and (x) 
amended; undesignated text 
following (b)(5) revised; 
(b)(7)(iv) removed ..................... 25343 

36.1 Revised .................................. 66336 
36.2 (a) introductory text, (2)(i), 

(b) introductory text, (c)(1), 
(2)(i) introductory text, (ii) in-
troductory text, (iii), (iv)(A) 
introductory text and (3) re-
vised; (a)(3) added ..................... 66336 

36.3 Revised .................................. 66336 
36 Appendix A amended ................ 66339 

Appendix B revised.......................66340 
37 Revised .................................... 21309 
38 Authority citation revised.......21309, 

36697 
38.1—38.6 (Subpart A) Subpart A 

heading added........................... 21309 
Designated as Subpart A ..............36697 
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17 CFR (4–1–17 Edition) 

17 CFR—Continued 77 FR 
Page 

Chapter I—Continued 
Regulation at 77 FR 21309 cor-

rectly removed..........................37803 
38.1 Amended................................ 36697 
38.2 Revised ......................... 36697, 66343 
38.3 Revised .................................. 36697 
38.4 (a) and (b) revised ................... 36698 
38.5 Revised .................................. 36699 
38.7 Added .................................... 36699 
38.8 Added .................................... 36699 
38.9 Added .................................... 36699 
38.10 Added ................................... 36700 
38.100 (Subpart B) Added ............... 36700 
38.150—38.160 (Subpart C)

Added ....................................... 36700 
38.200—38.201 (Subpart D)

Added ....................................... 36700 
38.250—38.258 (Subpart E)

Added ....................................... 36700 
38.300—38.301 (Subpart F)

Added ....................................... 36700 
38.350—38.351 (Subpart G)

Added ....................................... 36700 
38.400—38.401 (Subpart H)

Added ....................................... 36700 
38.450—38.451 (Subpart I)

Added ....................................... 36700 
38.500 (Subpart J) Added ............... 36700 
38.550—38.553 (Subpart K)

Added ....................................... 36700 
38.600—38.606 (Subpart L)

Added ....................................... 21309 
Regulation at 77 FR 21309 cor-

rectly removed..........................37803 
38.600—38.607 (Subpart L)

Added ....................................... 36700 
38.601 (b) correctly added .............. 37803 
38.650—38.651 (Subpart M)

Added ....................................... 36700 
38.700—38.712 (Subpart N)

Added ....................................... 36700 
38.750—38.751 (Subpart O)

Added ....................................... 36700 
38.800—38.801 (Subpart P)

Added ....................................... 36700 
38.850—38.851 (Subpart Q)

Added ....................................... 36700 
38.900 (Subpart R) Added............... 36700 
38.950—38.951 (Subpart S)

Added ....................................... 36700 
38.1000—38.1001 (Subpart T)

Added ....................................... 36700 
38.1050—38.1051 (Subpart U)

Added ....................................... 36700 
38.1100—38.1101 (Subpart V)

Added ....................................... 36700 
38.1150 (Subpart W) Added............. 36700 

17 CFR—Continued 77 FR 
Page 

Chapter I—Continued 
38.1200—38.1201 (Subpart X)

Added ....................................... 36700 
38 Appendix A revised ................... 36709 

Appendix B revised.......................36717 
39 Authority citation revised........42590 
39.6 Added .................................... 42590 

Removed......................................74335 
39.12 (a)(1)(vi) and (b)(7) added.......21309 

2013 
17 CFR 78 FR 

Page 

Chapter I 
Order........................................ 858, 43785 

Policy statement .........................45292 
1 Technical correction.................. 21045 

Policy statement .........................52426 
Authority citation revised ...........68619 

1.3 (rr) revised............................... 68619 
1.10 (b)(1)(ii), (c)(1), (2)(i), 

(d)(1)(v), (2)(iv), (vi) and 
(g)(2)(ii) revised; (b)(5) 
added........................................ 68620 

1.11 Added .................................... 68620 
1.12 (g)(3) and (h) amended............. 22419 

(a)(1), (2), (b)(1), (2), (4), (c), (d), 
(e), (f)(2), (3), (4), (5)(i), (g), (h) 
and (i) revised; (j), (k), (l), (m) 
and (n) added .............................68623 

1.15 (a)(4) revised .......................... 68625 
1.16 (a)(4), (b)(1), (c)(1), (2) and 

(f)(1)(i)(C) revised; (b)(4) 
added........................................ 68625 

1.17 (c)(6)(ii)(A), (B) and (D) 
amended................................... 22419 

(a)(4), (b)(2), (7), (c)(5)(v), (viii) 
and (ix) revised..........................68626 

1.20 Revised .................................. 68627 
1.22 Revised .................................. 68631 
1.23 Revised .................................. 68632 
1.25 (b)(6) removed; (b)(3)(v), 

(c)(3), (d)(7), (11) and (e) re-
vised......................................... 68633 

1.26 Revised .................................. 68634 
1.29 Revised .................................. 68637 
1.30 Revised .................................. 68637 
1.32 Heading, (b) and (c) revised; 

(d), (e), (f), (g), (h), (i), (j) and (k) 
added........................................ 68637 

1.52 Revised .................................. 68638 
1.55 Heading, (b)(2) through (8) 

and (c) revised; (b)(9) through 
(14), (i), (j), (k), (l), (m), (n) and 
(o) added................................... 68643 

1.65 (d) amended............................ 22419 
1.66 (b)(5)(ii) amended................... 22419 
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List of CFR Sections Affected 

17 CFR—Continued 78 FR 
Page 

Chapter I—Continued 
3.3 (f)(2) revised ............................ 68645 
3.12 (f)(5) added ............................. 20791 
3.22 Introductory text amend-

ed ............................................. 22419 
3.50 (c) and (d) amended................. 22419 
3.55 (e)(2) amended........................ 22419 
3.56 (e)(2) amended........................ 22419 
3.63 Amended................................ 22419 
3.70 (a) amended............................ 22419 
3 Appendix A amended .................. 22419 
4 Authority citation revised .........52333 
4.7 (b)(4) revised; (b)(5) added.........52333 
4.12 (c)(1), (2) introductory text, 

(d)(1)(iii) and (iv) revised; 
(c)(2)(iii) removed; (c)(3) 
added........................................ 52333 

4.17 Added .................................... 52334 
4.21 (b) removed ............................ 52334 
4.23 Introductory text and (a)(4) 

revised; (c) added ...................... 52334 
4.26 (a)(2) revised .......................... 52335 
4.36 (b) revised .............................. 52335 
5.6 (f)(3) and (h) amended............... 22419 
5.20 (d) amended............................ 22419 
5.23 (f) amended ............................ 22419 
9.2 (h) amended............................. 22419 
9.9 (b)(1) introductory text, (3) 

and (4) revised ............................ 1145 
9.26 Amended................................ 22419 
9.31 (a) amended............................ 22419 
10.4 Revised .................................. 12934 
10.8 Introductory text revised.......12934 
10.12 (a)(1), (2)(ii), (iii), (iv), (3) 

and (b) through (f) revised; 
(a)(4), (5) and (6) added; (g) re-
moved ...................................... 12935 

10.102 (c) revised ........................... 12935 
11.2 (a) amended............................ 22419 
12.2 Amended................................ 12936 
12.3 Revised .................................. 12936 
12.10 (a)(3) revised .......................... 1145 

Revised........................................12936 
12.11 Revised ................................ 12936 
12.34 (a) revised............................. 12937 
12.101 (a), (b) and (c) revised........... 12937 
12.408 Heading revised .................... 1145 
15.00 (q) revised; (t) through (dd) 

added........................................ 69230 
15.01 (c) revised............................. 69230 
15.02 Revised ................................ 69230 
15.04 Added ................................... 69230 
17 Authority citation revised........ 69230 
17.00 (g)(2)(iii) revised................... 69231 
17.01 Revised ................................ 69231 
17.02 Introductory text and (b) re-

vised; (c) added ......................... 69231 

17 CFR—Continued 78 FR 
Page 

Chapter I—Continued 
17.03 Revised ................................ 69232 
17 Appendix A............................... 69232 

Appendix B ..................................69252 
18 Authority citation revised........ 69259 
18.04 Revised ................................ 69259 
18.05 (a) introductory text, (b) 

and (c) revised........................... 69259 
18 Appendix A added ..................... 69259 
20.5 (a)(1) and (2) revised; (a)(4) 

and (5) added ............................. 69265 
22.2 (d)(1), (e)(1), (f)(2), (4), 

(5)(iii)(B) and (g)(2) revised; 
(f)(6) and (g)(3) through (10) 
added........................................ 68645 

22.17 Added ................................... 68647 
23.22 (c) added ............................... 20792 

Heading and (a) revised ................64175 
23.201 (b)(3)(ii) compliance date 

extended ....................................... 17 
23.402 Compliance date ex-

tended........................................... 17 
23.410 (c) compliance date ex-

tended........................................... 17 
23.430 Compliance date ex-

tended........................................... 17 
23.431 (a), (b) and (c) compliance 

date extended................................ 17 
23.432 Compliance date ex-

tended........................................... 17 
23.434 (a)(2), (b) and (c) comliance 

date extended................................ 17 
23.440 Compliance date ex-

tended........................................... 17 
23.450 Compliance date ex-

tended........................................... 17 
23.505 Compliance date ex-

tended........................................... 17 
(a) introductory, (2) and (5) cor-

rectly revised............................21046 
23.700—23.704 (Subpart L)

Added ....................................... 66636 
30.1 (f), (g) and (h) added ................ 68648 
30.7 Revised .................................. 68648 
30 Appendix E added...................... 68653 

Appendix F added.........................68654 
31.13 (n)(1) amended ...................... 22419 
31.14 (a) amended .......................... 22419 
37 Revised; eff. in part 8-5-15 .......... 33582 
37.10—37.12 (Subpart A) Amended 
37.702 (b) correctly amended .........47154 
37 Appendix B correction amend-

ed ............................................. 47154 
38.11 Added ................................... 33630 
38.12 Added ................................... 33631 
38 Appendix C correctly added.......32988 
39 Authority citation revised........49679 
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17 CFR (4–1–17 Edition) 

17 CFR—Continued 78 FR 
Page 

Chapter I—Continued 
39.2 Revised .................................. 72514 
39.28—39.31 (Subpart C) Added.......49679 

Revised........................................72514 
39 Appendix A amended ................ 72522 

Appendix B added.........................72522 
40.7 (a)(1), (2), (3), (4), (b) and (c) 

amended................................... 22419 

2014 
17 CFR 79 FR 

Page 

Chapter I 
1 Authority citation revised .........57781 
1.3 (ggg)(4)(i) revised..................... 57781 
1.20 Appendix B correctly re-

vised......................................... 26832 
1.23 (d)(2) introductory text, (i), 

(v) and (3) correctly revised .......44126 
1.26 Appendix B correctly re-

vised......................................... 26833 
23.600 (e)(2) correctly revised ........41126 
30.7 (d)(1), (g)(4) introductory 

text, (v) and (5) introductory 
text correctly revised ............... 44126 

30 Appendix E correctly re-
vised......................................... 14174 

2015 
17 CFR 80 FR 

Page 

Chapter I 
1 Policy statement ....................... 12555 
1.22 (c)(5)(iii)(B) and (C) revised; 

eff. 5-26-15 ................................. 15509 
1.35 (a)(1) through (4) revised; 

(a)(5) through (9) added ............. 80255 
3 Policy statement ....................... 12555 
14 Authority citation revised........32857 
14.8 (c) revised .............................. 32857 
15.05 (a) revised............................. 59577 
18.05 (a)(2) amended; (a)(3) and (4) 

removed; (a)(5) redesignated as 
new (a)(3) .................................. 59577 

23 Policy statement...................... 12555 
36 Removed .................................. 59577 
30 Order........................................ 15680 
37 Policy statement...................... 12555 
40.8 (b) removed ............................ 59578 
40 Appendix D revised ................... 59578 

2016 
17 CFR 81 FR 

Page 

Chapter I 
Chapter I Policy statement .......... 63376 
1 Policy statement .............. 54478, 71605 
1.3 Second (aa)(3)(ii) removed; 

CFR correction......................... 12820 
1.20 (g)(4)(i) and (ii) revised ........... 53267 
3 Policy statement ....................... 54478 

Authority citation revised ...........80566 
3.3 (f)(2) revised; (h) added ............. 80566 
3.10 (b) revised; CFR correc-

tion .......................................... 12821 
3.21 (e) added................................. 18747 
3.45 (b) revised; CFR correc-

tion .......................................... 12821 
4.7 (b)(2)(v) revised........................ 85154 
4.22 (a)(6), (c)(7)(iii), (d)(1) intro-

ductory text, (2) and (g)(2) re-
vised......................................... 85154 

4.27 (c)(2) revised .......................... 85155 
10.12 (a)(2)(v) reinstated; CFR 

correction ................................ 17065 
23 Authority citation revised........34847 

Policy statement .........................54478 
23.100—23.199 (Subpart E)

Added .......................................... 695 
23.160 Added ................................. 34847 
23.500 (g) and (i)(1) revised ............. 27314 
23.701 (a)(1), (d) and (f) revised .......... 704 
30 Order ......................................... 7204 
32.3 Revised .................................. 14974 
32 Appendix A removed ................. 14974 
37 Policy statement...................... 54478 
37.1401 (f) removed; (c), (d), (e) and 

(h) redesignated as new (d), (e), 
(f) and (j); (a), (b) and (g) re-
vised; new (c), (h), (i), (k), (l) 
and (m) added............................ 64310 

37 Appendix B amended................. 64312 
38.1051 (a), (b), (c), (g), (h) and (i) 

introductory text revised; (k) 
through (n) added...................... 64312 

39.18 Revised ................................ 64336 
39.34 (a), (b)(3) and (c) revised ........ 64339 

2017 
(No regulations published from 

January 1, 2017, through April 1, 2017) 

Æ 
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